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ft  P.,  and  1  Portar)  86;  (l,2Port8r)87;  (3^  4  Porter)  80;  (4^  6, 6  Portar) 

80;  (6k  7  Porter)  81;  (8,  9  Porter)  88;  (1)84,80;  (2,8)86;  (3,4)87; 
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O4Lif0EiriA— (1)  58,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  68;  (6)  65;  (7,  8)  68; 

(9,  10, 11)  70;  (12,  13,  14)  78;  (14, 16^  1^  17)  76;  (17,  18, 19)  70;  (191 

20,  21)  81;  (21)  88. 
OnnrscncoT— (Kirby,  and  1,  2  Root)  1;  (1,  2  Day)  8;  (3  Day)  8;  (4  Day)  4; 

(6  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  13;  (6)  16;  (7)  18;  (8)  80; 
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Ch.)  73;  (2  Honst.)  8L 
FUttXDA— (1)  44,  46;  (2)  48,  50;  (3)  58;  (4)  54,  56;  (5)  58;  (6)  68,  65; 

(7)  68;  (8)  71,  78;  (9)  76,  70;  (10)  8L 
OaoBaiA— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2;  3)  46;  (4^  5)  48;  (6,  7)  50; 
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e8;  (19,  20)  W;  (21,  22;  23)  68;  (24»  28^  28)  71;  (27, 28)  98|  (29)  V4| 
(29,  80;  81)  76;  (31,  82)  79;  (33)  8L 

buHom-KBieese)  8;  (1  Sotm.)  86^  86^  87,  88^  89,  8%  88, 88;  (SSoun.) 
88^  86;  (3  Sotm.)  86;  (3»  4  Scam.)  88;  (4  Sotm.)  89;  (1  CHlm.)  41j 
(2CHlm.)48;  (3Gilm.)44;  (4(3ilm.)46;  (6  Gilm.)  48,  60;  (11)60; 
(11,  12)  68;  (12,  13)  64;  (13,  14)  66;  (H  15)  68;  (16)  60;  (16)  61;  (16, 
17)  68;  (17, 18)  66;  (18, 19)  68;  (19,  20,  21)  71;  (21,  2%  23)  74;  (23^ 
^  25)  76;  (26,  26,  27)  79;  (27,  28,  29,  30)  8L 

bnxiANA— (1  Blaokf.)  18;  (2  Bltokf.)  18^  80, 81;  (3  Blackf .)  86, 86;  (4  BbokL) 
88^  89,  80,  88;  (6  Bltckf.)  88,  88,  86,  86;  (6  Bkcki)  86,  88,  89; 
(7  BUokf.)  89,  41,  48;  (8  BUokL)  44,  46;  (1)  48,  60;  (2)  68;  (2,  S) 
64;  (3)  66;  (4)  68;  (6,  6)  61;  (^  7)  68;  (7,  8)  66;  (9,  10)  68;  (10,  11) 
71;  (12, 13)  74;  (14,  16)  77;  (1^  17)  79;  (18,  19)  81. 

loirA— (Morris)  89,  41,  48;  (1  G.  Graene)  M,  tt,  60;  (2  G.  Greoia)  68; 
(8  G.  Greene)  64,  66;  (4  G.  Ghreene)  61;  (1,  2)  68;  (2)  66;  (3,  4)  66; 
(4,  6)  68;  (^  7)  71;  (7, 8,  9, 10)  74;  (10, 11)  77;  (11,  12)  79;  (13, 14)  81. 

Kahba»— (1)8L 

KiHTUOKT-Hl  Sneed)  8;  (Haxdin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  BLbb)  6; 
(4Bibb)7;  (1  A.  EL  Mtrah.)  10;  (2  A.  K. Mtrah.,  and latt  SeL  Om.)  18; 
(3  A.  EL  Manh.,  and  1,  2  litt)  18;  (3,  4  litt)  14;  (1,  2  Hon.,  and  5 
litt)  US;  (3,  4  Man.)  16;  (6,  6  Mon.)  17;  (7  Men.)  18;  (1,  2,  3  J.  J. 
Mardi.)  19;  (3,  4,  6  J.  J.  Manh.)  80;  (6,  6  J.  J.  Manh.)  88;  (7  J.  J. 
Mardi.)  88,  88;  (1  Dant)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dant)  89; 
(6  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  K  Mon.) 
86;  (1,  2  K  Man.)  86;  (2,  3  K  Mon.)  88;  (3,  4  K  Mon.)  89;  (4,6B. 
Hon.)  41;  (6,  6  K  Mon.)  48;  (6  K  Mon.)  44;  (7  K  Mon.)  45;  (7,  8  B. 
Hon.)  46;  (8,  9  K  Mon.)  48;  (9,  10  R  Mon.)  60;  (10, 11  K  Mon.)  68; 
(12  B.  Man.)  64;  (13  K  Mon.)  66;  (14  B.  Mon.)  68;  (14, 16  B.  Mon.)  61 ; 
(16,  16  B.  Mon.)  68;  (17  K  Mon.)  66;  (18  K  Mon.)  68;  (1  Meto.)  71; 
(2  Mete.)  74;  (3  Mete.)  77,  79;  (4  Meto.)  81. 

haunoASA—il,  2,  3  Mart.)  6;  (3,  4  Mart)  6;  (6,  6, 7  Mart)  18;  (8, 9, 10;  11, 
12  Mart)  18;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  &)  16;  (4,  6  Mart, 
N.  a)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  8.)  19, 
80;  (1,  2)  80;  (2,  3)  88;  (3,  4)  88;  (5,  6)  86;  (6,  7)  86;  (8)  88;  (9,  10) 
89;  (11)  80;  (12)  88;  (13,  14)  88;  (15, 16)  86;  (17, 18, 19)  86;  (1  Bob.) 
86;  (1,  2,  3  Bob.)  88;  (4,  6,  6  Bob.)  89;  (6,  7,  8,  9  Bob.)  41;  (10,  11, 
19  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  68;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (15 
Ann.)  77;  (16  Ann.)  79. 

yAon-il  GreenL)  10;  (2  (keenL)  U;  (3  GreenL)  14;  (4  GkeenL)  16; 
(5  Greenl.)  17;  (6  GreenL)  19;  (6,  7  (keenL)  80;  (7,  8  GreenL)  88;  (8,  9 
GbeenL)  88;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (13)  89;  (14)  80,  81; 
(16)  88;  (16,  16)  33;  (17)  86;  (18, 19)  86;  (20)  87;  (21, 22)  38;  (22, 23) 
89;  (23,  24)  41;  (25)  48;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
60;  (31,  32)  68;  (32,  33)  64;  (34,  36)  66;  (36,  36,  37)  68;  (37)  69;  (38) 
61;  (39,  40)  63;  (41,  42)  66;  (43,  44)  69;  (46,  46)  71;  (46,  47)  74;  (48, 
49)  77;  (50)  79;  (51)  8L 

llABTLAin>--(l,  2,  3,  4  H.  & M.)  1;  (1H.&J.)8;  (2H.&J.)8;  (3H.ftJ.) 
6^6;  (4H.&J.)7;  (6H.  &J.)9;  (6H.&J.)14;  (7H.&J.)16;  (IBL 
Oh.)  17, 18;  (lH.ftG.)18;  (1,  2  Gill  &  J.)  19;  (2  BL  C2h.,  and  2,  3  G. 
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4  J.)  80;  (3  BL  CSi.,  and  8  O.  &  J.)  88;  (4,  5G.  ft  J.)  83;  (5, 6  O.  ft  J.) 
85;  (e,  7  G.  ft  J.)  86;  (7  G.  ft  J.)  88;  (8  G.  ft  J.)  89;  (9  G.  ft  J.)  31; 
PO  G.  ft  J.)  88;  (11  G.  ft  J.)  88,  86,  87;  (12  G.  ft  J.)  88;  (1  GilQ  39; 
(2  GiU)  41;  (3  Gill)  48;  (4  Gill)  46;  (6,  6  Gill)  46;  (6, 7  Gill)  48;  (8  GiU) 
60;  (9  GOl)  68;  (1)  64;  (2, 3)  66;  (4^  6)  60;  (5,  6,  7)  61;  (8)  68;  (9)  66; 
(1(1, 11)  60;  (1%  13)  71;  (14»  16)  74;  (18,  17)  77;  (17, 18)  70;  (18, 19)  81. 

MABBACHUBXTTsHQauu^)  1;  W  ^i  %  3, 4)8;  (5,  6)  4;  (J,  8)  6;  (9, 10, 11)  6; 
(12;  13, 14)7;  (16, 16)  8;  (17)  0;  (1  Pick.)  U;  (2  Piok.)  18;  (3  Pick.)  16; 
(4,  6  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11, 12 
Tkk.)  88;  (12,  13  Pick.)  84;  (13,  14,  16  Pick.)  86;  (16,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  80;  (19  Pick.)  81;  (20 Pick.)  88;  (22Piok.) 
88;  (23Plok.)  84;  (24  Pick.,  and  1,  2  Met.)  86;  (2, 3  Met)  37;  {Z,  4,  6 
lCei.)88;  (6,  6, 7 Met.) 80;  (7,8Met.)41;  (9,10Met.)48;  (ll,12Met.) 
46;  (12, 13  Met)  46;  (1,  2  Cuah.)  48;  (3,  4  Cnah.)  60;  (6  Coah.)  61; 
(6^  6  Ooah.)  68;  (6  Coah.)  68;  (7,  8  Oiuh.)  64;  (9  Cnah.)  66,  67;  (10 
Onah.)  67;  (11, 12  Cnah.)  60;  (1, 2  Gray)  61;  (3  Gray)  68;  (4  Gray)  64; 
(6^  6b  7  Gray)  66;  (8,  9,  10  Gray)  60;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gray)  74;  (14^  16^  16)  77;  (1, 2  Allen)  79;  (3  Allen)  80;  (3, 4, 5  Allen)  8L 

MKnoAH— (1  Dong.)  40, 41;  (2  Bong.)  48;  46, 47;  (1)  4B,  61, 63;  (2)  66, 
67;  (2,3)60;  (3)61,64;  (4)66,60;  (5)71;  (6,6)78;  (6,7)74;  (8, 
9)  77;  (9)  80;  (9,  10)  81;  (10;  11)  88. 

lfimnaoTA-<l)  66,  61,  66,  60;  (2)  78;  (3)  74;  (4,  6)  77;  (6,  6)  80;  (7,  8) 


MnsoBiFn— (Walker)  18;  (1  How.)  86, 88, 80, 81;  (2  How.)  88;  (3, 4  How.) 
84;  (4,  6  How.)  86;  (6  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedea 
ftM.)40;  (2,  3  Smedea  ft  M.)  41;  (4,  58mede8ftM.)48;  (5, 6,  7  Smedea 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  47;  (9,  10  Smedea  ft  M.)  48;  (11  Smedea 
ft  M.)  40;  (12,  13  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M.)  68;  (23)  66, 
67;  (24,  26)  67;  (25,  26)  60;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(33,  34)  60;  (36,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  80. 

Mmoubi^I)  la^  14;  (2)  88;  (3)  88,  83,  86,  86;  (4)  88,  80,  81;  (6)  81, 
88;  (6)  84,  86;  (7)  87,  38;  (8)40,  41;  (9)  48;  (9, 10)  46;  (10, 11)  47; 
(11, 12)40;  (12)  61;  (13)  63;  (14, 15)  66;  (16, 16, 17)67;  (17, 18, 19)69; 
(19,  20)  61;  (20, 21, 22)  64;  (22,  23,  24)  66;  (24, 26,  26)  69;  (26, 27)  78; 
(28)  76;  (29,  30;  31)  77;  (31)  80;  (32,  33)  88. 

Hbw  Hamp8BXB»-(1)  B;  (2)  0;  (3)  14;  (4)  17;  (6)  80,  88;  (6)  83,  86,  86; 
(7)  86,  88;  (8)  88,  80,  81;  (9)  81,  88;  (10)  84;  (11)  86;  (12)  87;  (13) 
88;  (18, 14)  40;  (16,  16)  41;  (16,  17)  48;  (18)  46,  47;  (19)  40;  (19,  20) 
61;  (21,  22)  68;  (22,  23,  24)  66;  (24,  25,  26)  67;  (26,  27,  28)  60;  (28, 
29)  61;  (30, 31, 32)  64;  (33, 34)  66;  (34, 36)  60;  (36, 37)  78;  (37, 38, 39)  76; 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  88. 

Vsw  Jnsnr— <Ooze)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Soath.)  7;  (2  Soatb.)  8 
(1  Halat)  10;  (2  Halat)  U;  (3  Halat.)  14;  (4  Halat)  17;  (5  Halst)  18 
(6  Halat)  10,  80;  (1  Sax.,  7  Halat)  81;  (1  Gr.,  1  Sax.,  7  Halet)  88 
(1  Sax.,  1  Gr.)  88;  (1, 2C(r.)  86;  (2  Gr.)  87;  (3Gr.)  88,  89;  (2Gr.  Gh.) 
80;  (lHarr.,3Gr.Ch.)81;  (1  Harr.,  1  Gr.  Ch.)  88;  (2  Harr.,  1  Gr.  Ch.) 
84;  (1  Gr.  Gh.,  2;  8  Han.)  86;  (3  Harr.)  87;  (3  Gr.  Ch.,  1  Spencer,  3, 
4  Han.)  88;  (1  Spencer,  8Gr.  Oh.)  40;  (3Gr.  Oh.)  41;  (1  Spencer,  3Gt. 
Oh.,  1  Halat  Gh.)48;  (1  Spencer,  1  HaUt  0h.)46;  (1  Zab.,  2  Halat  C^h.) 
47;  (2  Zabu,  8  Halat  Oh.)  61;  (2,3Zab.)63;  (8  Zab.,  4  Halat  Ch.)  66; 
OZabu,  1  Stock.  0h.)67;  (4Zah..  1  Stock.  Oh.)  60;  (4Zabu)  61;  (4Zab^ 
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I  Datch.,  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (I  Oatch.)  67t 
(2  Dutch.,  3  Stock.  Ch.)  69;  (3  Datch.,  1  Bavley's  Eq.)  72;  (4  Datoh.) 
75;  (4  Datch.,  2  Beailey's  Eq.)  78;  (5  Dntoh.,  1  McCarter)  80;  (1  Vroom. 
1,  2  MoOtfter'i  Eq.)  88. 

Nbw  York— (1»  2  Johns.  Cas.)  1;  (3  Johns.  Gas.,  1,  2  CaL  Cas.,  1»  2,  3  Cai) 
'  8;  (1,  2,  3  JohxiB.)  3;  (4,  5  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9,  10,  11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  6  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  18;  (Hop.  Ch.,  and  2  Cow.)  14;  (3,  i, 
5  Cow.)  15;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  F^  1,  tf 
Wend.)  19;  (2,  3  Wend.)  80;  (2  Paige,  4,  6,  6  Wend.)  81;  (2,3Paige^ 
6,  7,  8  Wend.)  22;  (3  Paige)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Paige,  10, 

II  Wend.)  25^  (4  Paige,  11,  12,  13  Wend.)  27;  (6  Paige,  13,  14  Wend.) 
88;  (6  Paige)  29;  (15,  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  81; 
(7  Paige,  19,  20  Wend.)  82;  (7,  8  Paige,  21,  22  Wend.)  84;  (23,  24^  26 
Wend.,  8  Paige)  85;  (25,  26  Wend.,  l',2  Hill,  9  P^)87;  (9  Paige,  %  8 
Hill)  88;  (10  Paige,  4,  5,  6  Hill)  40;  (6  HiU)  41;  (7  Hill,  1<K,  11  Paige) 
42;  (1,  2  DeniOk  11  Paige,  1  Barb.  Ch.)48;  (1,  2  Barb.  Ch.,  3  Denio)  45; 
(4,  5  Denio,  2  Barb.  Ch.)  47;  (3Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3) 
51;  (3,  4)  63;  (4,  5,  6)  55;  (6,  7)  67;  (7,  8,  9)  59;  (9,  10)  61;  (11,  12) 
68;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  78:  (18,  19,  20)  75; 
(21,  22)  78;  (23,  24)  80;  (24,  26,  26)  88. 

KoBTH  Carolina— (1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  8; 
(1  Morph.)  8,  4;  (2  Murph.)  5;  (1,  2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Murph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17; 
(2  Dev.)  18,  21;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dev., 

2  Dev.  Eq.)  25;  (4  Dev.,  2  Dev.  Eq.,  1  Dev.  &  B.,  1  Dev.  &  B.  Eq.)  27; 
(1,  2Dev.  &R,  IDev.  &B.  Eq.)  28,  80;  (I  Dev.ftB.Eq.,  2Dev.  ftB.) 
81;  (3,  4  Dev.  ft  B.,  2  Dev.  ft  B.  Eq.)  88;  (4 Dev.  ft  B.,  2  Dev.  ftB.  Eq.) 
84;  (1  Ired.)  85;  (1  Ired.  Eq.)  86;  (2  Ired.)  87;  (2,  3  Ired.,  2Ired.  Eq.) 
88;  (3, 4Ired.,  2,  3Ired.  Eq.)  40;  (4,  5  Ired.,  Sired.  Bq.)42;  (5, 6  Ired. 
3»4Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  45;  (7, 8  Ired.,  4,  5  Ired.  Bq.) 
47;  (8,  9  Ired.,  6  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  51;  (11 
Ired.,  7  Ired.  Eq.)  58;  (12,  13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8  Ired. 
Bq.,  Basbee  L.,  Bosbee  Eq.)  57;  (Bnsbee  L.,  1  Jones  L.,  Bosbee  Eq.,  I 
Jones  Eq.)  59;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jones  Eq.,  2,  3 
Jones  L.)  64;  (3,  4  Jones  Ik,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 5  Jones 
L.)  69;  (5,  6  Jones  L.,  4  Jones  Eq.)  78;  (4, 5  Jones  Eq.,  7  Jones  L.)  75; 
(5, 6  J<mes  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Eq.,  8  Jones 
L.)82. 

Omo-(1)  13;  (2)  15;  (3)  17;  (4)  19, 80;  (5)  88, 84;  (6)  85,  87;  (7)  88, 80; 
(8)  8SI,  38;  (9)  84;  (10)  86;  (11)  87,  88;  (12)  40;  (13)  42;  (14,  16)  45; 
(16)  47;  (17)  49;  (18)  51;  (19)  58;  (20)  55;  (1»  2  Ohio  St)  59;  (3,  4 
Oh]oSt)68;  (4,  5  Ohio  St)  64;  (5,  6  Ohio  St)  67;  (7,  8  Ohio  8t)  70; 
(8,  9)  72;  (10,  11)  78;  (12)  80;  (13, 14)  88. 

Obmon— (1)  62,  75;  (1,  2)  80;  (2)  88. 

PimrsTLVANiA— (1  Add.,  1,  2,  3  DalL,  1,  2  Yeates)  1;  (1  Bin.,  8, 4  Yeates)  8; 
(2Bin.)4;  (3,  4  Bin.)  5;  (5,6Bin.)6;  (1,  2  Serg.  ft  B.)  7;  (8,4Serg.ft 
B.)  8;  (5,  6  Serg.  ft  R.)  9;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  &)  U;  (16 
Serg.  ft  R.)  18;  (11,  12  Serg.  ft  R.)  14;  (13  Serg.  ft&)  15;  (14,  16,  16 
Serg.  ft  R.)  16;   (17  Serg.  ft  R.)  17;   (1  Bawle)  18;   (2  Bawle)  19;   (2 


Schedule.  15 

Baw1«,  1,  2  Ptonr.  ft  W.)  21;  (3  IUwl^  2»  S  PiBiir.  ft  W.)  Z3,  M;  (4 
]Uwla»  1,  2  Watts)  86^  (4  Rawle,  2,  3  Watts)  87;  (5  Rawle,  4  Watts) 
£8;  (1  Whart)  29;  (1,  2  Whart.,  6  Watts)  80;  (6  Watts,  3  Whart)  81; 
(7Watts)88;  (4W1iart)88;  (8,9Watts,4,  5Whart)84;  (9, 10Watts» 
•  Whart.)86;  (6  Whart,  1,  2,  3WattB  ft  S.)87;  (3  Watts  ft  S.)  88| 
A  4,  5  Watts  ft  S.)  88;  (5,  6  Watts  ft  S.)  40;  (7,  8»  9  Watts  ft  a)  48) 
(1.  2  Pa.  St)  44;  (2.  3, 4. 6)  4B;  (5,  d,  7)  47;  (f,  8, 9, 10)  49;  (10, 11, 12) 
51;  (13^  14, 16)  53;  (16, 17, 18)  55;  (18»  19,  20)  57;  (29, 21)  59;  (22)  60; 
(22,  23,  84)  68;  (24, 26)64;  (26,27)  67;  (28, 29)  70;  (29,  30,  31,  32)  78; 
(32,  33,  34)  75;  (36,  36»  37)  78;  (38,  39,  40,  41)  80;  (41,  42;  43)  88. 

ln»inB  l8LiLKi>-(l)  19, 86, 51,  58:  (2)  55,  57,  60;  (3)  68;  (3, 4)  67;  (4, 6) 
70;  (5)  78;  (6)  75,  78;  (7)  80^  88. 

I0OTH  Gabouna— (1,  2  Bay,  1  Desaa.  Eq.)  1;  (2  Desan.  Eq.,  1  Brer.)  8; 
(2  Brer.)  8;  (3  Desao.  Eq.,  2  Brer.)  4;  (3  Desan.  Eq.,  3  Brer)  5; 
(4  Desan.  Eq.,  3  Brev.)  6;  (1  Nott  ft  M.)  9;  (1  Nott  ft  M.,  1  McGord)  10; 
(1,  2  Mm)  18;  (2  MoCord)  18;  (1  Harp.  Eq.)  14;  (3  McCord)  15;  (1,  2 
McCaid  Gh.)  16;  (4  McGord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai, 
1  Bai.  Eq.)  81;  (2  BaL,  1  Bai  Eq.,  1  Rich.  Eq.)  23;  (1  Rich.  Eq.)  24; 
(1  Hill,  1  HiIlGh.)26;  (2 Hill,  1,  2Hill  Gh.)  27;  (2  Hill  Gh.)  29;  (3 Hill, 

1  Biley,  1  Riley  Gh.,  2  Hill  Gh.)  80;  (Dudley)  31;  (Rice)  33;  (C^heves) 
84;  (1  MoMnlL)  86;  (1  McMalL  Eq.,  2  McMull.)  87;  (2  McMuU.,  1 
8p«sni  Eq.)  89;  (1  Spean,  1  Spears  Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.) 

2  Spears)  42;  (1,  2  Rich.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  45;  (2  Rich. 
Eq.)  46;  (1  Stroh.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  6  Strob.,  4  Rich.,  4  Strob.  Eq.)  53; 
(3k  4  Rich.  Bq.,  4,  6,  6 Rich.)  55;  (4 Rich.  Eq.,  6  Rich.)  57;  (5,  6Rich. 
Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  62;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Hich.  L.)  70; 
(10  Rich.'  Eq.,  11  Rich.  L.)78;  (12  Rich.  L.,  11  Rich.  Eq.)75;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)  7a 

fknaaBB— (1  Orert.)  3;  (1  Gooke»  2  Orert.)  5;  (3,  4,  6  Hay.)  9;  (Ptck)  14; 
(M.  ft  Y.  17;  (1,  2,  8  Yerg.)  24;  (4,  6  Yerg.)  26;  (6,  7  Yerg.)  27; 
8  Yerg.)  89;  (9, 10  Yerg.)  80;  (10  Yerg.)  31;  (1  Meigs)  33;  (1  Hnmph.) 
84;  (2  Hiim^)  86,  37;  (3  Hnmph.)  39;  (4  Humph.)  40;  (6  Humph.) 
42;  (6  Hnmph.)  44;  (7  Hnmph.)  46;  (8  Humph.)  47;  (8,  9  Humph.)  49; 
(9,  10  Hnmph.)  51;  (1(),  11  Hnmph.)  53;  (1  Swan)  55, 57;  (2  Swan)  58; 
(1  Sneed)  60;  (1,  2  Sneed)  68;  (2  Sneed)  64;  (3  Sneed)  65;  (3, 4  Sneed) 
67;  (4,  68need)  70;  (6  Sneed,  1,  2HeMi)  73;  (2,  8  Head) 75;  (1  Gold- 
well)  78. 

«BLA»-(1)46;  (2)47;  (3)49;  (4,6)51;  (6^6)55;  (6)56;  (7, 8,  9)58; 
(9^  10^  11)  60;  (11,  12;  13)  68;  (18,  14,  16)  65;  (16,  17,  18)  67;  (18, 19, 
20)  70;  (80^  81,  22)  78;  (22)  75;  (23,  24)  76;  (25,  25  Snpp.)  78;  (26) 
8O188. 

Tbmovi^I  N.  Chip.,  I  D.  Chip.)  1;  (1,  2  Tyler)  8;  (I  D.  Gh^)  6, 18; 
(1  Aik.,  8  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)81,88;  (4) 
88,84;  (6)86;  (6)87;  (7)89;  (8)80;  (9)  81;  (10)  88;  (11)  84;  (12)86; 
(13)87;  (14)89;  (16)40;  (16^  17)  48;  (17,  18)44;  (18^  19)46;  (19)47; 
(am  49;  (80^  21)  50;  (21,  22)  58;  (2%  23)  54;  (23)  56;  (24^  86)  58;  (25^ 

86)  60;  (86,  87)  68;  (27,  88)  65;  (88,  29)  67;  (89)  70)  (n  W  78;  (81. 
IS)  76;  (SS;  38)  78;  (33,84)  80;  (35)  88. 
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TutonnA— <1  Jeff.,  1,  2  Wash.,  1,  2  CaU)  1;  (3»  4^  5  CU)  8;  (1,  2  HeiL  ft  M.» 
6  GbU)  8;  (4  Hen.  &  M.,  1  Mnnf.)  4;  (1  Va.  Gaa.,  2,  3  Monf.)  6;  (4  Mnnf.) 
6;  (6  Mnnf.)  7;  (6  Manf.)  8;  (1  Gflm.)  9;  (1  Rand.)  10;  (2  Band.)  14; 
(S,  4,  Rand.)  15;  (6  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 
(3  Leigh)  83;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (6  Leigh)  87;  (6  Leigh)  89; 
(7  Leigh)  30;  (8  Leigh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Leigh)  86; 
(11, 12  Leigh)  37;  (1  Rob.)  39,  40;  (2  Rob.)  40;  (1  Gratt.)  48;  (2Gratt.) 
44;  (3  Gratt.)  46;  (4  Gratt.)  47;  (4,  5  Gratt)  60;  (5,  6  Gratt.)  58; 
(7  Gratt.)  54;  (7,  8  Gratt.)  56;  (9  Gratt)  58;  (9,  10  Gratt)  60;  (11 
Gratt)  68;  (12  Gratt)  65;  (13  Grttt)  67;  (13Gratt)  70;  (14 Gratt)  78; 
(16  Gratt)  76;  (15,  16  Gratt)  78;  (16  Gratt)  80. 

WnooHSiN— (1  Pin.)  39;  40,  48,  44;  (2  Pin.,  1  Chand.)  58;  (2.  3  Pin.,  2,  S 
Chand.)  54;  (3  Pin.)  56;  (1,  2)  60;  (3)  68;  (4)  65;  (5)  68;  (6)  70;  (7)  TSi 
a  8,  9,  10)  76;  (10,  11,  12)  7^;  (13,  14)  80;  (15,  16) 
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English T.  Beehle Married teomeiL.., 92 Ido.  186. 126 

F^armors'  lioan  and  Trust  Co.  t,  )  ,^ .  *        ,    ,    __  -__.    ^^^  ^-^^ 

Commercial  Bank  of  Badne.     f '«<»V^«-'^qM«»»-16  Wia.  424. 669 

Farrell'BAdm'rT.Brennan'aAdm'x.VF2ai 82  Mo.  328 137 

FQbertT.  Hoff Cb-lenoiMy. 42  Pk.  St  97 493 

Fogg  T.  Portsmouth  Athansam.. .  .Kewapapen, 44  N.  H.  116 191 

Friess  T.  Bider CofOraeU 24K.  Y.  367 308 

Frinkv.  Frink BeeorcU 43N.H.608 172 

GansonT.  Madigan OmOraeU 16  Wia.  144 659 

Garcia  T.Stote Larceny 26Tbx.209. 605 

GarrettT.  Dewart Judiekdwalu. 43 Pa.  St  342 670 

Gillespie  T.  Torranoa. Salu. 26N.Y.  306 356 

Gordon  T.  Torrey Meehamaf  Uem. . . .  2  McCarter,  112. .  273 

Graff 'a  Ez'x  T.  KaUy's  Ez'iB. r0fKioraiKlwiMl0e.43PA.  St  463 680 

Green  T.  Harrison Matterindimnoery,,  6  Jones  Eq.  263. . .  415 

Greenleaf  t.  Ladington Ccrporatkm. 16  Wis.  668 698 

Griswold T.  Haren Afftney..,.^ 26N.  Y.  626 380 

T.  VaaGorder. Fendor  owl  sendee.  10  Mich.  628 66 


H^^.^ton  County  Im-  J^^ 18  Ohio  St  602. .. .  464 

^'j^SSIIl^^'**"^  42Pk.8t446 626 

^^^^22^rhLSS^^  42Pk.St446 626 

Harrison  T.  Taylor (Vtenoncy. 88  Ma  211 169 

Hartley  ads.  People. OffidaXlxmd» 210aL686. 758 

Hayes  T.  People. Abomy. 26N.Y.  890 864 


Gasbb  Rxpobtxd.  19 

SUBJSCr.  RiPOST.        ?▲•■. 

H«aT.  OUnding. NegSgenee •42Pk.St48S 637 

Hfluyr.  Sheldon. gwinjihoiii. 85Vt.427 644 

^S^^SSTc^^  16Wi..l86 718 

HeOT'sAppeid miU 43  Pa.  St.  73 551 

Hodgdon T.  libbej /\imtfaiMlelUU...44K.H.  821 223 

Hunt  T.  Bates. JudffmenU. 7  R.  L  217 592 


JamMT.  Jaoqaaa 8wrety§hip 26  Tex.  320 613 

JesapT.  GtyBaDk^BMbm,....Mcrtgage§ 16  Wis.  604 703 

JohnaoiiT.  Halloway Cnrnmallaw 42  Pa.  St  446 626 

JohiMon  T.  Mehaffqr FkUure$. 43  Pa.  St.  308 668 

Joyaar  T.  JoynAT Mdr'geamd  dknree.  6  Jones  Eq.  322. . .  421 

KeaiiST.  GsmuinHi EJeetmenf    iaamfn.21  GaL  291 738 

KeniMdyT.  Kennedy Mguiiy 43  Pa.  St.  413 674 

Ksni  T.  Von  Phnl Neg.  nutrwnenia, . .  7  Minn.  426 106 

Kbnban T.  Kimball Mm^geanddnmroe.U'S.B.  122 194 

Klopp  T.  Wiimoysr. MuaOkm 43  Pa.  St.  219 661 


liMlneT.  Giiffith Comfntmearrien,.,25'N.  Y.  364 

T«ighaininsr  t.  Hallawmy CMmimUlaw 42  Pa.  St  446. •  • . .  626 

LaridBT.  Coontyof  Saginnw CorjmraHamB. 11  Mioh  88 63 

lamer  T.  Westoott JudgmenU 26N.T.  146 404 

LewisT.Bnek. Replemn. 7  Minn.  104 73 

Libbejads.  State  ex  reLHodgdon./»<irefa  and  dUU...  44  N.H.  821 223 

Loweryr.  Steward SquUableauigmn'U.26'S.Y.239 346 

Lyooming Ins.  Co.  t.  8Qliraffler.../flmraMe. 42Pk.  St  188 601 

LyiidT.Pieket |  m?W^^«S.  [  7  Minn.  184. 79 

Mackaaen's  Appeal Fraud,  e(meeyqnce<.42  Pa.  St  330.....  617 

MaOory  T.  Leaeh Fraud. 36  Vt  166 626 

Marsh  T.  Marsh Mat'geanddinree.  1  MoCarter,316..  261 

MoBam  T.  Austin Sales. 16  Wis.  87 706 

MflOarthy  T.  White. 8taL  qfUmUaHoM.. 21  OsL  4ld^ 764 

McDormott  T.  State. Rape 13  Ohio  St  332....  444 

McKowttT.  McDonald StahOe  <^ /rands,  AZTu.  Si.  441 676 

Meads.T.Merahants'B1^efAnMay.ilanifa9id6aiaiiv.26N.Y.  143 331 

Mecklem  T.  BUke CovenanU 16  Wis.  102 707 

Morgan  T.  Dodffs Ato<e0</<ieoecieiite.44  N.  H.  266 213 

Morriar.  P^tehin |  ^^^^^^^^  ^[24 N.  Y.  394 311 

Mortlaad  T.  Sndfli. Sonde. 32  Mo.  226. 128 

MoeesT.  BUi Neg.  lMtfnifiMRlf..43N.  H.  667 176 

Mount  T.  Meant Mm^geatuidknroe.  2McOarter,  162..  276 

Newman  T.  LandihM* (Joete. 1  MoCarter,291..  249 

NicholsT.Lee Mortgagee. lOMich.626 67 

PanlT.  Fulton  and  Brotherton. ...  9V«i(i 82  Mo.  110 126 

Pennsylvania  R.B.OowT.yandiTer.i2^fWKif 42  Pa.  St  866 620 


20  Cases  Reported. 

Namb.  Subject.  Rxpoct. 

FBopleadi.  Hayet Bigamy, 26N.T.  890.... 

People ▼.  Albany  eto.R.R.  Co... /VafieAJMf 24N.  Y.  261.... 

Pooplev.  Hartley. Offidalbondi 21  CaL  685. 75S 

^IlRcJ;.^*^  ^''^  ^*~*[c7om«u«<«rrie«...24N.Y.lW 281 

Fhillipe  T.  Allen JfunK.  eorponrftoit.41  Pa.  St.  481 488 

FhiUipe  T.  Potter. Fraud 7  R.  L  289. 608 

Fierce T. Qond. Wayi 42Pa.St.102 498 

PorterT.  Hendenon Skmier, 11  Mich.  20 69 

Powell  ▼.  Inman. Bond* 8  Jones  L.  438.. . .  428 

Prarton  T.  Bowen EnUeement. 13  Ohio  St  1 480 

Bailey  T.  Porter Agency. 82  Mo.  471 174 

BaifllerT.  Springer Tretpaa$ 88  Ala.  703^ 738 

Randall  T.  Roche AdmbraUy. 1  Vroom,  220. . . . .  288 

Redington T.  Chase Cb-lenoiMy. 44N.  H.88... 180 

Riker  T.  Hooper. {^^^^^^'SmU.    f^*^  ^t  467 848 

Roberts  T.  Strang,  Adrianos^  JtCo.fartfign^ 88  Ala.  668. 72S^ 

RobertsT.  Thompson a>0atera;«0eHrflte.l4  OhioSt  1 46(^ 

BoosoT.  Whited Skidmoe 26N.  Y.  170 837 

Rubey  T.  Hnntsman TimUkm 82  Mo.  601 143^ 

Rntherford  T.  Newman JwiqmentM 8  Minn.  47 122 

RyanT.  Fowler. jraiew>afMi«0r0aN<.24  N.  Y.  410 311^ 

SalleoT.  Arnold. GiMir(lKmafMii0artl.82 Mo. 632. 144 

SeamansT.  Carter JudffnCU    rtaftrfe>.16  Wis.  648. 696 

Shelter  and  Ebling's  Appeal jeB'rtafMia(lnMfi'r9.43Pa.  St  83 661 

8hepardT.MilwankeeQaaIJghtCo.6^oon^»iiJet.....l6Wis.318. 670 

Skillman  T.  SkiUman HuAand  and  wife..  2  McCarter,  478. .  270 

Smith ▼.  Wilooz 8undagJmim 24N.Y.  363 302 

State  ads.  Garcia Larceny 26  Tex.  209 606 

State  ads.  McDermott Sape 13  Ohio  St  382....  444 

StateezreL  HodgdonT.  IJbbey...P<ireiil owl  eJliCd.. .44  N.H.  321 223 

State  Y.  Wilson 8taMe§ 43  K.  H.  416. 16a 

^^JS^dH^pi.^  ^'  ^*^'  \^^'  ^-^^'^^^ . .42  Pa,  St  49 491 

StortevantT.  Orser Sake 24  N.  Y.  688 321 

StewartY.  Griffith. GiiaftfiaiiaiKif0afti.33  Mo.  13 140 

Sweetserr.  Jones. Jlbr<^a9es-^*f««.36  Vt  817 630 

Tierv.  Lampson. Agency. 36  Vt  179 634 

TillotsonT.  Millard Hameaieadi. 7Minn.613 112 

TompkinsT.  Dudley OoniraeU 26N.  Y.  272 340 

TottenT.Cole Ammah. 83  Mo.  138. 167 

Tracy  Y.  Atherton Waye 86Vt62. 621 

Traflford  V.  Hall 8ei-off. 7  R.  I.  104. 680 

Travis  V.  Brown. Ewdenee—wrmHg;4A  Pa.  St  9 640 

Torrell  Y.  Morgan Neg. 'mOnmenlU. , .  7M]nn.368 101 

Tattle Y.  Stroat C<m$tiMionailM9. .  7Minn.466. 108 

Vanorden  y.  Johnson Mortgagee 1  MoCarter»  376. .  264 


Gabes  Reportet>«  21 

VAM&  SUBJKCT.  SKPOBT.  PA9B. 

WaHwr T.  Walkw. ;fri& 14 Ohio SK  157....  474 

Wtffield  T.  CbmpMI | '*"*'*''S^i»«.  [mAIa.627 724 

W«Utar*BSx6oatonT.H«wMiL|  ^^^  ^^^"^  [41  P*.St.  482 487 

Wmtwwtii  T.  Smitfa. Nef^igmee. 44N.  H.419 228 

Willk  T.  FMenMUft PariMnkip, 86Vt44 619 

Wilson  adt.  Stota SttUuUt. 43  N.  H.  415 163 

Woodward  T.  Luw Trade-marig. 21  GaL  44a 751 

WiH^T.  Moora Nui9a$ux 38  Ala.  603. 731 

Wynkoop  T.  WjakMfb MHaie$qfdMtimfti.42  Pfc.  8t  2WL . . . .  608 

TaaljT.  Vbk. Q/leea»idf^lMn..,43F9L,  St  212L.... 

Y— g  ▼,  Cbfuliad,, I  ****l!IIJial^  [OO  Maw  128 


CASES   CITED. 


iUibott  T.  ADm 706 

Abbott  T.  Gtttoh 613 

Abbott  T.  Paanon 845 

AblamiiiT.  Booth. •••• 78 

Ableo  T.  Miller 658 

Abusy  T.  Kingwlaipd 736 

Abram  t.  Cannin^^iaoii 217 

Abmu  T.  Foahee • 63 

Aekley  T.  Ghamberlaia 117,712 

AetouT.  Bhmddl I87»  188 

Adami  T.  Brongfatoii. 6M 

AdamiT.  Hunell 121,307 

Adams  T.  Niobola 861,362 

AdamaT.  WigmnaFonyOo.....  640 

Adkma  T.  HenOioy 343 

Amow  T.  Fettennaa 489 

Aikin  T.  Weatem  &  B.  Co 685 

Ainaworth  T.  Baokus 401 

Aldan  t.  K.  Y.  CeDt  B.  B^Oow..  404 

Aider  T.  Kaiidiloy 684 

Alderaon  t.  Temple 325 

Alderaon  t.  WaisteU 674 

Aldrich  T.  Howaid 735 

AldrichT.  Felham 206 

AloTander  t.  Lydidt 147 

Aleyander  t.  Kortham  B^  Go. .  291 

Alger  T.Soott 349 

Allen  T.  GlaTbrodk 128 

Allen  T.  CiUFer 169 

AUen  T.  Deming 121 

AUen  T.  Dnndas 219 

AUen  T.  Febmd 676 

AUen  T.  Hcqpeoa 750 

Allen  T.  Newberry 236 

Allen  T.  nuunpaon 645 

AUena  t.  Andrewa 216 

AlUaon  T.  Bnma 580 

Amarioan  lire  hm,  Oo.  t.  Prin- 
ce  274 

AfflisT.  Kyle 121 

AmoaVfiag  Mfg.  Go.  t.  Goodale. .  188 

Attdera  T.  Meredith 496 

Anderson  t.  Boberta 248 

Andre  T.  Bodman 613 

Andre  t.  Johnson 678 

Andrewa  ▼.  Dnrant 360,  355 

Andrews  T.MoTBO 728 

T.Hoock 592 

.  169,  170,  171,  218^  250, 
129^  330^  400^  599,  637 


147 
667 
292 
324 
764 
165 
136 
770 
325 
174 

213 

299 


Appleton  T.  Small 949 

Armoor  t.  Michigan  Oeni.  B.  "BL 
Co 

ArmstroDgT.  Simonton. •••••••• 

Arnold  T.  Delano 

Arnold  T.  Illinois  Cent  B.B.  Co.. 

Ash  T.  Patoam 

AshkiimT.  Lake 

Ashley,  Appellant,  In  re 

Askew  T.  La  Qygne Bank. 

Aster  ▼•  Hoyt 

Atkin  T.  Barwick.  .322;  823,  324, 

Atkins  T.  Sawyer 

Atlantio  eto.  ft.  B.  Co.  t.  Camp- 
bell  

Attorney-General  t.  BSnningbam 
AO.  J.B.B 

Attorney-General  t.  Ccnklin. . . . 

Attorney-General  r.Bailroad  Com- 
paniea 

Attorney-General  T.  Weat  Wla- 
oonain  R'y  Co 

Attwood  y.  Frioot 

AtwillT.  Miller 

Auditor  t.  Woodmff 

Austen  t.  Craren.  .890^  891,  893; 

Austin  T.  Burgees 

Austin  T.  WilKm 

Ayer  ▼.  Donoan 


Babb  T.  Ceknson 

Babbott  T.  Thomaa 

Baboook  t.  libbey 

Bailey  t.  Dilworth 

Baines  t.  Jerona 

Baker  t.  Baker 

Baker  t.  Haines 647, 

Baker  T.  Mygatt 

Balch  T.Shaw 178^ 

Baldwin  ▼.  Calkina. 

Baldwin  t.  Carter 

Baldwin  T.  Hayden 674, 

Baldwin  t.  Johnson 

Ballow  T.  Boland 

Baltimore    Annual    Conferenoe^ 

Trustees  of  F.  Sohell 

Baltimore^  Mayor»  ala  oI^t,  Boot 

Baltimore  and  Ohio  &  B.  Gow  t. 
Brady • 


668 

213 
764 
894 


91 


673 


192 
200 
648 
846 
174 
734 
665 
678 
774 
349 

698 


670 
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Casbs  CrrsD. 


Bank  ¥•  DonaldMn 843 

Banki  T.  Evani 156 

Bank  of  AnatnlMOA  t.  BaadiDg,,  413 
Bank  of  AoBtnOaua  t.  NiMTiSs^  413 
Bank  of  Chenango  t.  (Hnood. . . .  730 
Bank  of  New  York  ▼.  Bank  of 

Ohio 336 

Bank  of  Pittabnndi  t.  White- 
head  465 

Bank  of  Salina  F.  Baboook 836 

Barber  T.  Armstead 434 

Barberr.Boee 857 

BarbooTT.  Martdn 344 

Barday'a  Appeal 536 

Barker  T.  Martyn 597 

Barkley  t.  Benaaelaer  and  San- 
toga  E.  R.  Co 638 

Baxnaid  T.  QaaUn 108 

Barnes T.  Company..,, 172 

Barnes  t.  Dean 676 

Barney  ▼.  Smith 345 

Baron  y.  Brummer 401 

Barqne  ▼.  Chosan 235 

BarrY.Beitz 556 

Barrett  ▼.  Singer  Mf^.  Co 321 

Barrie  ▼.  Dana 314 

Barron  t.  Alexander 141 

BarrowT.  Landrr 188^540 

Barrows  T.  Knight 753 

Barry  t.  Bnine 401 

Barry  t.  Equitable  life  A«ar- 

anoe  Sooiefy 401 

Barry  t.  Ransom. 842 

Bartlet  T.  King 165 

BarUettT.  Board  of  Sdaeatioa..  763 

Bartlett  T.  Cronar 470^471 

Bartlett  T.  Hoyt 205 

Bartlett  t.  Knyit 414 

Bartlett  T.  WotKl 643 

Barton  T.  Baker 176 

Barton  T.  Drake Ill 

Barton  T.Kane 668 

Bass  T.  Chicago  eto.  BV  Go 526 

Bassett  y.  SaUsbnry  Mfit.  Oo . . .  188^ 

205^212 

Beaten  T.  Bntter 857 

Bates  ▼.  Chicago  etc.  B> 670 

Batsford  T.  Bray 307 

Batterman  ▼.  Pieroe 357,  358 

BanghY.Bauffh 109 

Baugher  T.  Nelson 698 

Bantoo  t.  New  York  eto.  B.  R. 

Co 321 

Banman  t.  Banman 254 

BazleyT.  linah 78 

Bealsv.  Hale 164 

Bean  y.  Parker 760 

Bean  T.Smith 248 

BeardT.Kirk 638 

Beardsley  Y.  Maynaid 61 

Bearss  T.  Copley 843 

Beatie  T.  Botlflr 613 

Beokmann  T.  Hena .^...^  710 


Beck  T.  Bast  BirvVaoy Go. ...  821 

Beeby  Y.  Beeby 253 

Beekman  t.  Saratoga  4  S.  B.  B. 

Co 874 

T.  Hooper 134 

T.Bm 668 

UT.  Kyies 601 

Belger  t.  Dinsmore 880 

BellT.  ByerMn 218^634 

BeUerille  &  R.  Cow  t.  OiMoiy..  110 

Bellinger  T.  Kitti 309 

Belote  T.  State 607 

Belton  T.  Apperaon 262 

Bement  t.  Smitii 

Bendall's   Distribatoea  t. 

daU'sAdmV 

Benedict  T.  Caflfo 177 

Benedict  t.  Harlan 727 

Benham  T.  Pnrdy 658 

Benham  y.  Rowe 139,  749 

Bennett  Y.  Fifield 597 

Bennett  y.  Ford 213 

Bennett's   Branch  ImproYement 

Co. 's  Appeal 568 

Bentley  y.  Dorcas 442 

Benton  t.  Chicago  etc  R.  R.  Co.  294 
Bei^gT.  Chicago  etc.  R.R.  Co...  294 

Bergen  t.  Bennett 748 

Berbr  t.  Tudor 824^  325,  347 

Berthold  t.  Holnum. 78 

Beawiek  t.  Oonden  Hin 211 

Bettiaon,  In  re 51^516 

BeranT.Collen 490 

Biddle  y.  Hestonyillaite.  B>Co.  293 

Bieber'a  Appeal 219 

BigelowT.  Bigelow 218 

BinnsT.  Moont... 251 

Bird  y.  Lisbros 746 

Birdsell  y.  BirdaeU 20O 

Birkbecky.  Hoboken  F.  B  Co..  234 

Bischoff  y.  Wetfaered 412 

Bishop  y.  Bishop 570 

Bishopof  Ely  y.Kenziok 532 

Bissday.BisseU 8G9 

BisseUy.  Brim 412,414 

BisseU  y.  nTy.  Central  R.  R. 

Co 288,291 

Black  y.  CanroUton R.  R.  Co.525,  540 
Black  y.  Gk>odrich  Transp.  Co. . .  292 
Blackborongh  y.  Dayia.  .21^  217,  218 

Blackbnm  y.  Walpole 165 

Blackwell  y.  BIa(£weU 262 

Blades  y.  Higgs 677,  678 

Blair  y.  &ieR'y  Co. ...290^  292,  380 

Blairy.Ward 256 

Blake  y.  Jerome 676 

Blake  y.  Midland  B>  Co 283 

Blanchard  y.  Brooks 239 

Blanohard  y.  Trim 326 

Blann  y.  Crocheran 697,  737 

Bloom  y.  Bordick 554 

Bloomer  y.  Hendenoo. 776 

Blossom  y.  Dodd 879 


Cases  Cited. 


25 


PAes 

T.QfifiB aa^  963,668 

BloonooM  T.  WiDiiini 904 

Blvnt  T.  Aikia 211 

Blunt  T.  Walker 775 

Blydeabuxgh  ▼.  Welth 464 

Blyrtooe  V.  BoTgett 121 

Board  of  Sapamaon  t.  Cofini- 

bary 761 

Board  of  SnparriMffa  ato.  t.  Haa- 

naa 109 

Boardmaa  f.  Woodman 188 

fioatofaer  T.  Staplaa 91 

B<^gart  T.  City  of  lodlanapdlia.. .  .Sll, 

U2;  614,  516 

Bolt  T.  Kajfaoa 401 

Boodr.  C%of  Kanoih* 719 

Bond  T.  Fmliaiii 176^177 

Boofter  T.  Bflgafa 465 

Bookatacvar  T.  J&jna 860 

Boonr.Bowan 153 

Boona  Cou  y.  Jonaa 764 

Boorman  t.  Eilgora 580 

Boomiaa  T.  Sohobar 698 

Booth  T.  Spnytan  Dayril  IBL  AL 

Co. 855 

Boring  T.WmiaiDa 760^762 

Bom  T.  Shaw T 566 

Bomp  T.  liintDgar 106 

BoatonMillaT.lSiin 360 

Booltoa  T.  Grofwthar 507,559 

Boiran  T.  JohnacA 222 

BovenT.  Leaaa IH  165 

Boven  t.  N.  Y.  Oank  &  &  Go.  971 

Boiran  ▼.  Sbni^tar ...^••.  668 

Bowkar  T.  Johnam ..••.    51 

Bovrlor  T.  Eldradga 676 

Bowman  T.  Maaiar 50 

Bowaer'a  Appaal 583 

Boyd  T.  Barclay 428 

B^T.  MoOomba 573 

BqyoaT.  litipatriek 321 

Bc^kin  T.  Stata 760 

Benton  T.F^ 805 

Bradford  T.  Afiont 200 

Bradford  V.  Bayer 428 

BradahaVa  Qua 709 

Bradatraet  T.  Olark 170 

Bka^T.  Littio 174 

Brainoh  T.  IXiaoa 212 

Bcaawall  y.  AiTMirioan  L.  Ina.  Co.  638 
Bnumay.  Gityof  GraanBay..  .  719 

Brasar  r.  Aiialay 667 

Braaaa  y.  U.  &  TaL  Co. 379 

Branty.  HaddoQ 211 

Bridgea  y.  Bridgaa 128 

BridgewaterAoadamyy.  Gilbert  121 

Brioa  y.  Randall 624 

Brick  y.  Green 472 

BriekPkeabyterianCainroliylnre.  513 
Bricknar  y.  Mew  York  Centnl  B.. 

B-Co. 321 

Brigpy.Diorr 264 

^  '      T.liaRiU 428 


Brigham  y.  Smith 625 

Bright  y.  Eynon 600 

BriU  y.  Tattle. 349 

Brinkley  y.  Brinkley 411 

Bristol  etc.  R'y  Co.  y.  Collina. . .  292 

Britton  y.  Tomer 357,  358 

Broadatreet  y.  Broadatreet 200 

Brocaa  y.  Brocaa 197 

Brookoyer  y.  Hnrat 428 

Brooka  y.  BnffiOo  ft  N.  F.  R.  R. 

Co. 538 

Broome  y.  Wooton 098;  594,  595 

596,597 

Brown  y.  Asnew 490 

Brown  y.  Bhrdenbnzgh 59 

Brown  y.  Chicago  etc  R> 688 

Brown  y.  Gray 141,465 

Brown  y.niina 613 

Brown  y.  Leayitt 337 

Brown  y.  Montgomeiy 634 

Brown  y.  Mndgett 345 

Brown  y.  Monger 103 

Brown  y.  Pierce 400 

Brown  y.  Swineford 678 

Browne y.  Philadelphia  Bank...  108 
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GoLMAN  V.  Post. 

llOMioBWAjr,4tai 

n  ChnmnDTT  oh  Beealf  of  Dnm  xs  Suit  bt  IfoiMv 
OB  Kn  AaBtavwM,  to  FdarcuMi  Mobtoaob  oonditioiied  for  tho 
pajBMBt  of  a  warn  oartain,  that  the  mortgago  wai  giren  to  Indtnmlf^ 
Hm  morlgigeo  and  nioli  iMlgnoo  for  boooming  bail  for  a  third  ponnB» 
Old  that  bo  had  not  beoomo  sadi  bail»  or  having  dono  ms  ho  had  bo«i 
diidtacgod  of  hii  liability  witboat  being  damnified. 

MOBTOIOB  OdITDITIOIIID  IOS  PaTMBHT  OT  KlOOTXABLB  PBOlOaBOAT  KOB^ 

b«t  really  ghren  and  aewgniMl  with  tho  note  to  indemnify  tho  awlgiiea 
for  grooving  bail»  ia  diaeharged  when  the  bail  have  been  diaohaigad 
vmMmt  damage;  Kod  neither  tho  aarigne<s  nar  one  to  whom  bo  traoafan 
Hm  note  and  mortgage  altar  dne^  oan  ooQoet  the  amoont  thereof  aa  Imm 
/dfbolte. 

Thb  apniaa  stateg  the  caga 

A  B.  Brown  oiul  Jame$  MUUtj  fivr  ih6  oomplalnaiiL 

WUhey  amd  Orayj  tar  the  defendantg. 

B7  Courts  liAssinay  J.  The  bill  is  to  toandUmd  a  moiisata 
ciMmted  by  George  Poet  and  wife  to  Samuel  Poet,  and  aa- 
rigned  by  Samuel  Poet,  with  another  mortgage  ezeonted  to 
Urn  by  Benedict  Eldred,  to  Charles  D.  Colman,  as  seoiirity 
far  Gdman  becoming  bail  tat  one  William  Post,  or  whoever 
he  might  get  to  become  snch  baiL  Cdman  prooored  Thomas 
IL  Town  to  become  bail,  and  assigned  the  mortgage  to  Town 
to  indemnify  him*  The  recognizance  of  bail,  which  was  $500^ 
was  ibrfeitedy  but  the  recognizance  and  forfeiture  were  after- 
wards discharged  on  the  payment  of  $260  by  the  defendant 
ChristoiAer  Post    Both  mortgages  were  executed  to  Samuel 
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Poet,  to  enable  him  to  procure  bail  for  William  Poet.  And 
after  the  recognizance  of  bail  was  discharged,  the  two  mort- 
gages were  assigned  by  Town,  at  the  request  of  Charles  D. 
Colman,  to  Norman  J.  Colman,  the  complainant,  who  insists 
he  is  entitled  to  a  decree  of  foreclosure  on  two  grounds: 
1.  That  the  parol  evidence  by  which  the  foregoing  facts  arc 
made  to  appear  must  be  rejected,  as  it  goes  to  contradict  the 
face  of  the  mortgage  and  assignments  which  are  absclute  in 
terms;  2.  That  Town  was  a  bona  fide  holder  of  the  promissory 
note  secured  by  the  mortgage,  which  note  is  payable  to  bearer, 
and  was  assigned  to  Town  before  it  became  due,  by  Charles  D« 
Colman. 

The  consideration  of  a  contract,  as  a  general  rule,  to  which 
there  are  some  exceptions  on  grounds  of  public  policy,  may 
always  be  inquired  into.  Neither  law  nor  equity,  except  in  the 
oases  just  mentioned,  will  enforce  a  promise  made  with  con- 
sideration, or  where  the  consideration  has  wholly  failed. 
There  can  be  no  doubt,  if  the  present  bill  was  filed  by  Samuel 
Post,  that  it  would  be  competent  for  George  Post  to  show  by 
parol  evidence  that  the  mortgage  was  given  to  Samuel  Post  to 
indemnify  him  for  becoming  bail  for  William  Post,  and  that 
he  had  not  become  such  bail,  or  having  become  bail  that  he 
had  been  discharged  of  his  liability  without  being  damnified. 
And  if  this  would  be  the  case  as  to  him,  it  is  so  as  to  his 
assignee,  or  the  assignee  of  such  assignee,  who  takes  the 
mortgage  subject  to  aU  equities  existing  between  the  mort- 
gagor and  mortgagee. 

But  it  is  said  the  mortgage  is  for  the  payment  of  a  prom- 
issory negotiable  note,  instead  of  a  bond,  and  that  the  note 
and  mortgage  were  assigned  to  Town  before  the  note  was 
due,  who  thereby  become  a  bona  fide  holder  of  the  note,  and 
that  complainant,  as  Town's  assignee,  is  entitled  to  aU  of  his 
rights.  This  is  true.  But  for  what  purpose  was  Town  a  bona 
fide  holder  of  the  note  7  As  indemnity  for  having  become  bail 
for  William  Post  The  note  and  mortgage  were  assigned  to 
him  for  that  purpose,  and  for  no  other.  Until  Town  became 
bail,  there  was  no  consideration  for  the  note,  which  up  to  that 
time  was  wholly  inoperative  as  a  promise  that  the  law  would 
enforce.  And  as  Town  was  discharged  of  all  liability  as  bail, 
he  could  not  sustain  an  action  on  the  note  against  George  Post, 
the  maker;  neither  can  complainant,  his  assignee,  to  whom 
the  note  and  mortgage  were  assigned  after  the  note  had 
beoome  due. 


Oet  1862.]  Cboubb  v.  Dsbbtbhibb,  61 

There  is  one  other  matter  to  he  noticed  befiyre  disposfaig  d 
the  case.  Bail  was  required  in  the  sum  of  five  hundred  dol- 
laiB.  The  Post  mortgage,  which  the  bill  is  filed  to  foreclose, 
is  for  fire  hmidred  dollars,  and  the  Eldred  mortgage  for  two 
hondred  dollars.  Charles  D.  Cdman,  who  is  a  witness  in  the 
ease  fiir  complainant,  states  that  the  two  mortgages  were 
assigned  to  him  to  secure  him  two  hmidred  dollars  for  his  ser- 
Tie^  as  well  as  to  indemnify  baiL  The  evidence  is  conflicting 
on  this  point.  But  conceding  all  that  is  claimed  for  it,  we  are 
still  of  opinion  that  the  five-hnndred-doUar  mortgage  was  in- 
tended to  indemnify  the  bail,  while  the  other  might  have  been 
given  for  the  services  mentioned. 

Both  mortgages  were  assigned  to  Town,  and  by  Town  to 
eomplainanti  who,  we  are  to  suppose,  still  holds  the  two-hun* 
dred-doUar  mortgage;  and  as  the  amount  of  that  mortgage  is 
aU  complainant  would  be  entitled  to  in  any  circumstances,  we 
think  fhe  deorse  dismissing  the  bill  should  be  aflirmed 


MABimr,  0.  J.,  and  Campbell,  J.,  concurred. 
Chbistiahot,  J.,  did  not  sit  in  this  case. 


Fawxl  BvnxsvcB  n  AsmasiBLi  to  Show  tbat  OQMVKTAMas  oa  Absuv* 
Absokdtb  on  ite  face  wm  intended  as  a  mortgnge:  OorhH  t.  StnUh^  Ti 
Deo.  481;  Jchmmm  v.  ShBrnuun,  76  Id.  481. 

AmmnuLirT  ov  Pabol  BvmnrcB  contradicting  redtal  of  consideration 
fedeed:  See  Apqfcnl t.  IF3^pp/^ 54  Am.  Dec.  4S8;  (Troiiet  t.  i8<ee(  46  Id.  661| 
B«rl0VdkT.  Ci^M,  63  Id.  286. 

Tbb  nuHCBPAi.  <un  is  coed  to  the  point  that  parol  eridence  is  adnrfssiMe 
le  show  the  poipcee  for  iHiiofa  negotiable  paper  was  giTsn,  in  jBoMfar  t.  Jotm^ 
SDK,  17  Mich.  46;  ifofti  ▼.  .PZeecAer,  52  Id.  486;  and  is  dted  to  the  point  the* 
BMh  eridsnce  is  adnxisBible  to  ^^1^"*  the  tme  flffnffi<i<<ratifln  for  a  contrao^ 
■id  i^plj  the  faietnunent  to  the  sobjeot-matter,  in  Hykr  t.  Nckm^  45  UL 
If7|  iVifiatee  ▼.  Cook,  88  Id.  7 16. 


GfiouBB  V.  Dbbbtshibb. 

no  MicnxeAir,  47B.J 

DDisiMunli  AmyjuvcB  ahb  Oeal  Aiwdsios  or  CUun  or  AoiraVt  lor 
wfaishilie  plaintiff  deoboes  in  Justice's  conrt^  anthoriae  the  entry  of  }ndf- 
asnt  against  him»  where  the  action  is  commenced  by  dne  serrice  of  pro- 
cess. Hie  statnte  reqnires  a  written  confession  signed  by  the  defendant 
only  where  the  parties  appear  without  process. 

BioBr  ov  PLAnrmv  to  Rbootxb  dt  BiPLivnr  los  Qin  Huia>BSD  BoisiLi 
or  Wbias;  which  were  measured  ont  from  a  quantity  in  possession  of  the 
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dcfenduit^  la  not  affseted  by  the  fact  that  he  did  not  bring  the  aoit  te 
the  wholei  although  the  eridence  showed  that  all  the  wheat  behnged  to 
him,  and  that  he  did  not  own  aa  tenant  in  common  with  others. 

Dbbbtshire  brought  replevin  for  one  hundred  bushelg  of 
wheat.  To  show  title  to  the  wheat,  he  introduced  as  evidence 
on  the  trial  a  judgment  upon  the  justice's  docket  in  a  suit 
between  himself  as  plaintiff,  and  one  Church  as  defendanti 
which  suit  was  commenced  by  summons.  It  also  appeared 
that  the  defendant  admitted  the  cause  of  action  on  the  return 
day  of  the  writ,  whereupon  the  justice  rendered  judgment 
against  him.  The  evidence  was  objected  to  on  the  ground  that 
the  justice  had  no  authority  to  render  judgment  in  the  case 
without  a  confession  in  writing,  signed  by  defendant,  as  re* 
quired  by  statute,  but  the  objection  was  overruled.  Plaintiff 
then  proved  that,  by  virtue  of  the  execution  issued  on  this 
Judgment,  he  caused  to  be  levied  upon  and  sold  as  the  prop- 
erty of  said  Church,  about  thirty  acres  of  wheat,  which  was 
afterwards  harvested  and  thrashed  by  other  claimants,  and 
came  into  the  defendant's  possession,  from  whom  the  plaintiff 
demanded  it;  that  the  defendant  refused  to  deliver  it  up, 
whereupon  the  plaintiff  sued  out  a  writ  of  replevin  for  one 
hundred  bushels,  and  the  officer  measured  out  and  took  away 
that  amount  from  the  whole  bulk  of  the  wheat,  which  was 
about  two  hundred  bushels  in  one  undivided  parcel.  The 
court  refused  to  charge  certain  requests  of  the  defendant,  as 
sufficiently  appears  in  the  opinion,  but  did  charge,  among 
other  things,  that  if  the  jury  "should  find  that  by  the  levy 
and  sale  the  said  plaintiff  was  the  owner  of  all  the  wheat  in 
the  bin,  then  there  could  be  no  objection  to  his  replevying  one 
hundred  bushels  of  it."  Verdict  for  plaintiff,  and  defendant 
brought  error. 

/.  W.  Longyeavj  for  the  plaintiff  in  error. 
B.  StrieUand^  for  the  defendant  in  error. 

By  Court,  Martin,  C.  J.  The  judgment  upon  the  justioe'a 
docket  in  tiie  case  of  Derbyshire  against  Church  was  prop* 
erly  admitted  and  read  in  evidence*  In  cases  regularly  com* 
menced  by  process,  the  parties  may  appear  and  plead,  either 
orally  or  in  writing;  and  the  defendant  may  as  well  admit 
as  deny  the  action.  The  legislature  never  contemplated  so 
great  an  absurdity  as  to  require  proof  by  the  sworn  state* 
ments  of  a  bynitander,  that  the  defondant  had  confessed  the 
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•etkn  in  the  presence  of  the  justice,  and  in  open  court,  in 
cider  to  authorise  the  rendition  of  a  judgment  upon  such  ad- 
mi—i^yn  When  the  actum  is  commenced  by  process,  as  in  the 
case  befixre  the  justice,  and  the  parties  appear,  and  the  plaintiff 
dedaree  and  the  defendant  pleads,  either  by  denial  or  confes- 
sion of  the  aotuvu  there  is,  tedhnicallyi  an  issue  joined,  and  the 
juriadictian  of  the  justice  to  render  a  judgment  is  co-extensiTe 
under  either  plea.  In  the  one  case,  he  hears  the  proof  from 
the  mouths  of  witueesee;  in  the  other,  from  the  defendant 
What  the  legislature  meant  hj  authorising  a  justice  of  the 
peace  to  render  judgment  upon  an  issue  joined  between  the 
parties,  was  simply  that  it  should  be  upon  pleadings;  and  any 
pliiadiiig  known  to  the  law  which  authorises  a  finding  and 
coodusioQ  by  the  court,  whether  upon  or  without  evidence,  is 
within  the  spirit  and  the  letter  of  the  statute;  and  he  hears 
the  proob  and  allegations  of  the  parties  as  much  upon  a  declar- 
ation and  cogwmi  as  though  he  received  the  sworn  testimony 
of  witnesses  upon  a  declaration  and  plea  denying  the  action. 
And  there  is  no  reason  for  any  other  construction  of  the  stat- 
ute; fiir  no  benefit  can  result  from  a  departure  from  this  com- 
mon-law method,  and  requiring  a  denial  of  that  which  the 
party  is  wiUing  to  acknowledge,  in  order  to  confer  the  author- 
ity to  render  a  judgment. 

Ab  the  law  now  stands,  parties  may  be  witnesses  in  their 
own  behalf^  as  well  as  tat  their  adversary.  How  absurd  would 
it  be  to  refbse  the  confession  of  a  defendant  made  in  the  pro- 
gress of  a  trial,  unless  he  should  make  it  upon  oath.  If  the 
admission  of  a  party  or  his  attorney  made  in  the  progress  of  a 
trial  is  binding,  why  should  it  not  be  equally  so  when  made  in 
open  court,  at  the  fisrming  of  the  issue,  to  prevent  expense  and 
litigation.  In  my  opinion,  an  oral  admission  or  cognovit  is 
within  the  statute,  and  confers  upon  the  justice  as  ample 
jurisdiction  to  enter  judgment,  as  would  the  swom  statements 
of  witnesses. 

But  when  a  judgment  is  rendered  without  process,  or  the 
publicity  and  formality  of  a  trial,  the  statute  requires  that 
the  confession  of  the  debtor  shall  be  in  writing,  signed  by 
himself  in  presence  of  the  justice.  In  this  case,  the  jurisdio- 
tfton  is  acquired  from  the  written  confession,  as  in  others  it  is 
from  process  and  appearance.  And  it  is  to  cases  of  voluntary 
ajqpeaianoe  of  the  debtor  only,  without  process,  that  the  re* 
ipiirement  of  a  confession  in  writing  is  limited. 

We  discover  no  error  in  the  charge  of  the  court,  when  viewed 
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in  the  light  of  the  &etB  of  this  case.  Whether  the  plaintiff,  hj 
replevying  the  one  hundred  bushels  of  wheat,  abandoned  all 
daim  to  the  remainder  or  not,  was  immaterial;  and  so  it  was 
immaterial  whether  his  title  and  claim  should  be  limited  to 
that  quantity  or  not.  For  the  purposes  of  this  case,  such  only 
was  his  claim;  and  with  any  claim  to  or  title  in  any  other 
wheat  the  jury  had  no  concern^  unless  to  inquire  whether  the 
whole  bulk  was  held  in  common  by  these  parties.  It  is  not 
claimed  by  the  defendant's  oounsel  that  the  defendant  had 
any  title  to  the  wheat  in  common  with  the  plaintiff  before  the 
writ  was  served,  but  that  by  replevying  only  one  hundred 
bushels  from  the  mass,  he  abandoned  the  remainder,  and  thati 
therefore,  he  thereby  became  thenceforward  a  tenant  in  com- 
mon  of  the  whole  bulk,  and  cannot  maintain  the  action.  The 
fiillaqy  of  this  argument  is  made  apparent  by  its  statement. 
The  right  of  the  plaintiff  depends  upon  the  condition  of  the 
title  at  the  commmencement  of  the  action,  and  the  replevy  of 
but  one  hundred  bushels  cannot  aflbct  his  zi|^  to  recover,  if 
the  wheat  was  his^  however  it  may  be  should  any  future  ao- 
tion  be  brought  for  the  residue. 

We  think,  therefore,  that  the  refusal  of  the  ooort  to  charge 
as  requested,  and  the  charge  as  given,  were  ooneot;  and  the 
Judgment  is  affirmed,  with  costs. 

MAiaimio  and  Caicpbbll,  JJ.,  ocnourred. 

CHBisnANOT,  J.,  conouned  in  the  result. 

Quanr  ahb  Bxibht  ov  Bumnr  sr  RmiVDrt  ifonlcMii  v.  Dag^  77  Aml 
Dm.400.  VHiAnftofeioaof  rq^levmwittlie:  JDsernwfiT.in^^ 
KmfUflUmr.Cmka',B2ld.l66;  Doddr.MeOrmw,4»lLV^li  Skaddmr.  KmU^ 
68  Id.  63;  Harkm  t.  HarUm,  58  Id.  6122.  When  zepkrin  wOl  not  lie:  SpfiH^ 
▼.  J7(Nif4ciiici;  54 Id.  248;  BOhUr.  P&wdt,  86  Id.  200;  Hooeerr.  Haps,  50  Id. 
540;  Sa^fardlffg.  Co.  t. ITi^yAs  40 Id.  ISS;  Wader.  Maacm,  74  Id.  507. 

Tbb  pmniGirAL  gabs  is  oiraD  in  StUkerkmd  t.  Cbrfer,  52  Mich.  478^  to  tiio 
pofait  that  one  who  leasee  Umd  npon  the  lesMo's  agreement  to  deliver  in  pay« 
ment  half  the  prodnoe^  is  a  tenant  in  ^^trnnmin^  ae  it  respects  snoh  prodsoi^ 
and  magr  brtog  replevin  lor  it  when  in  a  oondition  for  deUrery. 


<kL  1888.]  OueiNB  v.  Van  Gobdes.  U 

Gnoms  v.  Yan  Gobdbb. 

pft  lOcBIOAir,  088L] 

1^1^  ID  I«An>  n  vor  SnwraD  oi  Grastob  bt  Svbswiuciit  Rmnro" 
mo  ov  PDMBAflK-M OHKT,  Mid  tlM  destniotioii  of  the  deed  by  agreemeBl 
of  the  pertiee^  alter  its  execntioii  and  deliTery.  Bat  the  grantee,  or  aaj 
who  claims  through  him,  is  estopped  from  showing  by  parol  the 
oc  the  destroyed  deed* 


Bjxctmbnt  to  recoyer  the  undivided  one  fourth  of  oertain 
landfl.    The  opinion  sufficiently  states  the  facts. 

8.  L.  KSbcumej  for  the  plaintiff. 

A.  S.  Wheedon  and  0.  Hawkinsj  for  the  defendant. 

Bj  Courti  Manning^  J.  The  case  states  the  land  was  taken 
of  the  government  by  Richard  M.  Gugins,  in  the  name  ol 
Orrilla  GuginSy  his  wife,  and  that  the  patent  was  issued  in  her 
name.  That  in  1838  or  1839  Gugins  and  wife  sold  the  land 
to  Harrison  P.  Goodrich,  and  executed  and  delivered  to  him 
a  deed  thereibr;  that  in  three  or  four  days  thereafter  Goodrich 
delivered  back  the  deed  to  them,  and  received  from  them  the 
consideration  he  had  paid  for  the  land,  and  that  the  deed  was 
then  destroyed  by  agreement  of  all  the  parties.  The  other 
{acta  in  the  case,  except  the  death  of  Richard  and  Orrilla,  that 
the  plaintiff  is  one  of  four  children  left  by  them,  and  that  de- 
fendant claims  title  through  (Goodrich,  it  is  unnecessary  to 
notice,  as  the  only  questions  in  the  case  are,  first,  whether  the 
destruction  of  the  deed  revested  the  title  in  Orrilla;  and  if 
not,  then,  secondly,  whether  under  the  circumstances  stated 
in  the  case,  Groodrich  and  those  claiming  under  him  are 
estopped  from  giving  parol  evidence  of  the  contents  of  the  de- 
stroyed deed. 

Oil  the  first  point,  there  is  no  doubt  that  the  destruction  of 
the  deed  did  not  revest  the  title  in  Orrilla.  On  the  execution 
and  delivery  of  the  deed  to  Goodrich,  the  title  vested  in  him. 
It  was  not  registered,  but  registry  was  not  necessary  to  give  it 
effect.  And  the  destruction  of  tiie  deed,  which  is  evidence  of 
title,  and  not  the  title  itself  could  only  affect  the  proof  of  the 
title  in  a  court  of  justice.  To  regain  the  title  in  such  a  case, 
where  a  conveyance  is  refused,  recourse  must  be  had  to  a 
court  of  equity.  The  language  of  the  statute,  which  is  essen- 
tially the  same  now  that  it  was  when  the  deed  was  destroyed, 
is:  No  estate  or  interest  in  lands,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  con< 
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eeming  or  in  any  maDiier  relating  fhereto,  shall  hereafter  be 
ereatedy  granted,  or  aaaignedy  surrendered  or  declared,  nnlesa 
by  act  or  operation  of  law,  or  by  a  deed  of  oonyeyanoe  in  writ- 
ing: Comp.  Laws,  sea  8177;  or  by  last  will  and  testament: 
see.  8178. 

Is  defendant  estopped  from  introducing  parol  evidence  of 
title  in  Goodrich  ?  We  think  he  is,  under  the  droumstances 
stated  in  the  case.  Secondary  eyidence  cannot  be  received  to 
prove  a  fiust  without  first  laying  a  fimndation  for  it  in  account* 
bg  for  the  absence  of  that  which  is  primary.  The  deed  to 
Goodrich  is  the  best  eyidence  of  title.  That  is  not  produced, 
and  its  destruction  is  accounted  for  in  a  way  that  shows  it 
would  be  dishonest  in  him  to  claim  anything  under  it  Itwas 
destroyed  in  pursuance  of  an  agreement  between  him  and  his 
grantors  after  the  purchase-money  had  been  returned  to  him, 
with  a  view  of  revesting  the  title.  It  was  done  with  his  con* 
sent,  and  for  a  Taluable  consideration.  The  law  will  not 
recognise  such  a  state  of  facts  as  an  excuse  for  tlie  non-iffo- 
duction  of  the  deed.  Its  language  to  Goodrich  would  be,  if 
he  was  defending,  Sir,  you  are  estopped  by  your  own  acts 
from  proving  the  contents  of  the  deed  by  parol  evidence, — 
and  the  defendant  who  claims  through  him  has  no  greater 
rights  than  he. 

The  judgment  of  the  drouit  court  must  be  reversed,  and 
Judgment  be  entered  tat  the  plaintiff  for  the  land  desoribed  in 
his  declaration,  with  costs. 

IfAXSor,  C.  J.,  and  Oaicpbiu,  J.,  conourred. 

OHBisnAHOT,  J.,  was  absent 


Ko  FiaoL  BsmffBL  our  Divisr  Okb  or  Tmm  io  Laim  MdPktnm  ▼• 
r«ll0M^MAn.])M.9OOL 

Pdsov  OLAmnie  Zbbji  uMJisa  Oki  BnufPiD  n  Bonn  liy  the  eeitifyt^ 
Iboot^  haflkims  homa  JUk,  wtHmm  the  «ttappel  is  frudolintt  JftO^wyT. 
Mtnmm,  54  Am.  Dte.  194. 

Ai/muxioH  oa  Dsmmonov  ov  Znui  Dbid  doib  jtot  Divw  Tteui  ov 
OBABms  rMJ7oo&T.  AbMioiii^78Azii.])te.578^07^iioto. 

TsB  nXMCiFAL  OASi  n  ORID  in  Fbrm  NaL  Bank  t.  MeAUitittr^  46  HioIl 
402;  in  sapporl  of  the  rale  that  mis  who  hM  ddibentelyt  and  witiMmt  an j 
ffrrad  or  deceit  being  pfietioed  on  him,  dbtuned  an  apperentlj  Iqgdl  tnnef ar 
el  land  with  intent  for  good  reaeona  to  hava  tfaa  Iqgdl  title  plaoed  in  eone 
one  alao^  cannot  altarwafda  aeeefl  aadi  tianaCar  by  parol  ofidanoe^  and  ahow 
the  ffidffi?— it^  of  a  former  deed  to  himealf  wbidh  ba  bad  eoBpreaead,  withont 
reoording,  lor  the  Tciy  pnipeee  of  baring  tha  land  reoonroyad. 


Oct  1862.]  Nichols  v.  Lib.  C7 

Nichols  v.  Lbb. 

[10  MICB18JJI,  OkJ 
CV  MOBMIIOB  BT  AoSKT  lOB  AHB  WITH  FnONI  09  MonOAOOE 

Dbqbabos  MiOBiOAaii  although  the  agant^  inatead  of  haring  ft  dJa- 
ahaigadf  eanaea  H  to  ba  aaiignad  to  aaenra  a  dabt  owing  by  Mmaalf.  Li 
aaah  caaau  nffithffr  tha  aariffinta  nop  ona  vho  takaa  an  utiffiiip^*"^  tnm 
him  oan  hold  tha  mortgaga  aa  againat  tha  mortgagor  or  hia  haiza. 

or  MoBifQiaB  Scaiiimi  nr  FtiAOi  or  "MamAaME,  and  any  aqoitiaa 
anohaarignaa  and  tha  morlgigogaflwt  tha  mortgaga  in  tha  haada 
of  any  anbaaqiiant  aarignaa. 

OM  PmDDOV  QV  OViABSKAV  UJIJJHB  Ba  ii  m  uxaw  Bpa^WM  f ClnaDk 

Lawi^  aaa.  KW)^  lor  lionaa  to  aaU  tha  landa  of  hia  waid,  pointad  ontL 


Appeal  in  chanoeiy.    The  qpinion  Btateg  the  oage. 

O.  V.  N.  LMfopf  tat  the  oomplainant 
O.  BamHn$f  tat  the  defendant 

Bj  Courts  Mahxikci,  J.  llie  faiU  is  to  xestrain  the  ibvedloiiiie 
«f  a  mortgage  at  law,  and  to  hare  ibe  mortgage  oanoeled  and 
diaehaiged  of  record. 

The  mortgage  was  i^ren  by  Mrs.  Brown  to  StockweUi  ae- 
«ignedb78tockwell  to  Dillingham  after  it  fell  dne;  by  Dilling- 
ham to  BobertSy  and  by  him  to  the  defendant  Lee. 

The  bill  states  the  mortgage  was  paid  by  John  Brown,  the 
husband  of  Mrs.  Brown,  with  means  famished  him  for  that 
pnipooe  by  Mrs.  Brown,  on  his  undertaking  to  pay  the  mort* 
gage  and  hare  it  discharged  of  reoord.  This,  we  think,  is  clearly 
piofed  by  the  testimony  in  the  case.  It  fbrther  states  that 
Brown,  on  paying  Stockwell,  instead  of  having  the  mortgage 
diaehaiged,  procoied  an  assignment  of  it  to  Dillingham,  to  de* 
fhnid  the  heirs, — children  by  a  former  husband  of  Mrs.  Brown, 
who  had  in  the  mean  time  died.  The  answer  states  that  the 
mortgage  was  pnrdhased  by  Brown  of  Stockwell,  and  assigned 
by  him,  at  Brown's  request,  to  Dillingham,  to  secure  a  debt 
Brown  was  owing  him.  Dillingham,  in  hin  testimony,  says  it 
was  assigned  to  him  at  Brown's  request,  to  secure  a  debt  of 
between  twenty-fiye  dollars  and  thirty  dollars  Brown  was 
owing  him,  and  to  secure  him  for  any  further  indebtedness 
thai  might  accrue  to  him  if  he  foreclosed  the  mortgage.  There 
is  no  pretense  he  paid  Stockwell  anything,  or  that  he  furnished 
Brown  with  any  part  of  what  he  paid  Stockwell.  We  know  of 
no  principle  in  equity  giving  him,  in  such  circumstances, 
lights  saperior  to  what  he  would  haye  had,  had  Stockwell  as- 
eigned  to  Brown,  and  then  Brown  to  him.    As  against  Brown 
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himself  the  heirs  of  Mrs.  Brown  would  haye  a  clear  right  U> 
have  the  mortgage  canceled;  and  what  they  woold  he  entitled 
to  against  him,  they  would  he  entitled  to  against  his  assignee^ 
or  the  assignee  of  such  assignee.  The  assignee  of -a  mortgage 
takes  it  subject  to  all  equities  existing  between  the  parties  ta 
it  Not  between  the  mortgagor  and  mortgagee  only,  but  be- 
tween the  mortgagor  and  assignee  of  the  mortgagee  who  ha» 
assigned  it  to  another.  When  a  mortgage  is  assigned,  the  as- 
signee, for  all  beneficial  purposes  claimed  under  it  by  him^ 
becomes  a  party  to  the  mortgage,  and  stands  in  the  place  of 
the  mortgagee;  and  any  equities  between  such  assignee  and 
the  mortgagor  afTect  the  mortgage  in  the  hands  of  his  assignee. 

As  to  complainant's  interest  in  the  mortgaged  premises^ 
and  consequently  his  right  to  file  the  bill,  it  was  argued  thai 
the  guardian's  deed  of  the  three  undivided  fourths  belonging 
to  the  minor  heirs  was  yoid  for  want  of  jurisdiction  in  the 
probate  court  granting  the  license  to  sell,  as  the  petition  for 
the  license  did  not  comply  with  the  statute. 

The  statute  provides  that  in  order  to  obtain  a  license  to  sell^ 
the  guardian  shaU  present  to  the  probate  court  of  the  county 
In  which  he  was  appointed  guardian  a  petition  therefor,  set- 
ting forth  the  condition  of  the  estate  of  his  ward,  and  the  fiacte 
and  circumstances  on  which  the  petition  is  founded,  tending 
to  show  the  necessity  or  expediency  of  a  sale:  Ck>mp.  Laws, 
sec.  8099.  The  petition  describes  the  land;  states  that  about 
thirty  acres  of  it  were  under  improvement,  and  .that  the  bal- 
ance of  it  was  wild  and  uncultivated,  and  yielded  no  income 
to  the  minors.  That  it  was  necessary  a  portion  of  the  pro- 
ceeds of  the  land  should  be  used  to  pay  certain  debts  incuned 
in  behalf  of  the  minors,  and  that  in  the  opinion  of  the  peti- 
tioner it  would  be  for  their  interest  to  have  the  land  sold,  and 
the  proceeds,  after  paying  the  debts,  put  out  at  interest 

We  think  the  petition  complies  with  the  requirements  of 
the  statute. 

The  decree  dismissing  the  bill  must  be  reversed,  and  m 
decree  be  entered  for  complainant  in  aooordanoe  with  the 
prayer  of  the  bill,  with  costs. 

The  other  justices  concurred. 


Bbobabos  OB  RKJun  or  Momqaoi:  BmMkr,  Sitmltif,  68  Am.  Deo.  771| 
BmMkT.  DureO,  41  Id.  732;  Oarwoodr.  mdridge.  Si  Id.  106;  Wo{feY.  Damdk 
Slid.  147;  OaleY.  if«iu^,  64  Id.  197;  Perttw t.  iSlrme, 76 Id.  72;  Ptmr. 
€htU%  Id.  444;  Laddr.  Wiggm,  69 Id.  661. 


Oct  1862.]  POBTSB  V.  HERDSB8QR.  6» 

MoKTaAos  IB  DncRABOXD  BT  Patiixrt  of  MoBtOAcni  Kots  BT  Dnraa 
OF  MoBTOAOOB,  ftt  mortgagor's  zoquatt:  BcwimmT.  Mmiibar^  66  Am.  Deo.  743. 

Patmbst  of  Dbbt  ExmrauiBEBB  Moeioaos  Which  n  SiouBmr  fob  It: 
MtMUkmY,  JUekoTdt,  70  Am.  Deo.  655. 

Ddchabos  of  Mobxoaox  Entbbbd  BT  MiBTAKB  in  maigin  of  leoord  ol 
mortgige  in  the  registry  of  deeds  does  not  prove  an  aotasl  payment  of  the 
■ortgiSe  dobt^  nor  eenoel  nor  diaohsrge  tbo  mor^pige:  Bruc$  t.  jgowtwy^  71 
Am.  Dee.  730. 

AflnoHiaiiT  cv  lfdaraj0HAH]>B]OBXBQfF  AflnonBsiKrnpM 
57  Am.  Daa  500^  note;  Mod  y.  Clark  48  Id.  566;  Oodd^fro^  y.  OaldweO,  6S 
Id.  300;  Ptrtmir.  Steme.  76  Id.  72. 

Tka  FKorcEPAL  cubb  nr  chebd  in  sapport  of  the  snffloioiMiy  of  gnnidian's 
petition  for  lioense  to  seO  tha  real  estiite  of  his  ward,  in  Elkworth  y.  HaO^ 
48  IGdi.  411;  and  is  eited  to  the  point  thai  the  assignee  of  a  mortgage  obtain* 
rights  ihan  the  morlyagee  had*  nnkas  the  mortgage  was  gtyen  t» 
negotiable  "SKgn,  whsn»  if  the  assignment  was  made  before  matutlyy 
he  holds  the  paper  and  the  aMvtgage  disohscgedof  pie  fiTlslJug  eqinitiMk  in 
Asi^y.  r«9dl  38 Id.  5661 


POBTBB  V.   HbNDBBSOK. 

[UlfiaB»A]r,SBL] 

flfeiA>BllB»  BOB  WoKDB  AonOHABLB  FHB  Bl^  OLAZMIVO  O1IIIRA& 

DjKAmi  ofVLT:  BM,  that  the  defendant  ooold  not  show,  in  mitigation, 
andsr  the  general  issaa^  that  ''during  the  six  years  prior  to  the  soit^ 
inyetfltate  f eeliqgs  of  hostility  had  existed  between  the  plaintiff  and  tba 
dstedsnt^  and  that  the  plaintiff  had  taken  eyery  opportonity  to  irritato 
the  dsfendanti'' 

DoiBiitABT  OAnor  Gxyn  nr  Evm—ia,  nr  Sun  fob  Slahi»b»  nr  Ohabodto- 
Pladictv  wbb  PtaJUBT,  that  the  plaintiff  oaUed  him  ''a  liar  and  a 
peijared  wreteh,"  on  an  oonasinn  not  shown  to  haye  any  oonneotion  with 
the  matter  in  ouutroversy. 

br  Aonosr  fob  Slabdib,  Aixbodto  Gbbbbal  Daxaobs  oblt,  evidenoe  ia 
not  admisMble  in  mitigation  that  the  plaintiff  has  stated  that  tfw^  thu^fF 
did  him  no  injnry. 

Thb  opinion  states  the  case. 

A.  B.  Maynard  and  A.  0.  Baldwinj  for  the  plaintiflPin  error.. 

Crofoci  and  Dewey ^  and  0.  L  Walker j  contra. 

By  Coort,  Mabtin,  C.  J.  This  is  an  action  of  slander,  fiir 
words  actionable  in  themselves.  The  declaration  claimed 
general  damages  only,  and  the  plea  was  the  general  issue.  At 
the  trial,  it  appears  that  the  utterance  of  the  words  charged  ta 
be  slanderous  was  proven,  and  that  the  defendant  (plaintiff  in 
error)  offered  testimony  in  mitigation  of  damages,  which  the 
court  rqected,  and  upon  the  rulings  and  decisions  of  the  cir- 
cuit judge  in  rejecting  such  testimony  error  is  assigned:  1. 
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That  the  court  below  ^^refdaed  to  allow  evidence  that  doling 
the  fiix  years  prior  to  the  trial,  inveterate  feelings  of  hostility 
had  existed  between  the  plaintiff  and  defendanti  and  that  the 
plaintiff  had  taken  every  opportunity  to  irritate  the  defendant." 

In  this  ruling  there  is  no  error.  The  declaration  charges 
the  defendant  with  the  uttering  of  words  imputing  to  the 
plaintiff  perjury,  in  testifying  upon  the  trial  of  an  i 
against  one  Shipley  and  one  Baker,  and  also 
larceny.  The  trLsJ  of  the  indictment  occurred  in  August^ 
1869,  and  the  slanderous  words  are  charged  to  have  been 
spoken  in  the  March  following;  and  as  the  bill  of  exceptions 
furnishes  no  specific  information  of  the  times  and  occasions 
when  the  words  were  spoken,  we  can  draw  no  inference  that 
any  of  them  were  uttered  before  the  trial;  and  indeed,  as  to 
those  imputing  perjury,  it  is  clear  that  they  must  have  been 
uttered  after.  -^'It  is  obvious  that  the  purposes  of  justice 
require  us  to  look  as  feur  as  practicable  to  the  conduct  and 
motives  of  both  parties  in  connection  with  the  subject-matter  of 
the  grievance,  in  order  to  estimate  fully  and  £edrly  the  amount 
of  damages  sustained  by  the  one,  and  of  retribution  which  ought 
to  be  made  by  the  other.  If  the  plaintiff  has  been  fiee  from 
blame,  and  has  been  made  the  victim  of  the  defendant's  cool  and 
deliberate  malice,  the  case  presented  is  widely  different  from  one 
where  the  plaintiff,  by  his  own  misconduct,  occasioned  or  pro- 
voked the  ixgurious  imputation."  But  I  apprehend  there  most 
be  either  some  misconduct  or  some  provocation  immediately 
occasioning  the  grievance,  or  so  connected  with  it  as  to  furnish 
to  some  degree  a  reason  or  excuse  for  it,  to  allow  the  act  of  the 
defendant  to  mitigate  the  damages  the  law  would  otherwise 
award  for  the  injury.  The  proposition  in  this  case  was  too 
broad,  as  it  tended  to  show  no  immediate  provocation  or  proper 
motive;  but  on  the  contrary,  malice  and  inveterate  hostility 
on  the  part  of  the  defendant  as  well  as  on  that  of  the  plaintiff, 
for  years  prior  to  the  alleged  ii^ury. 

The  plaintiff  in  error  was  rather  benefited  than  damnified 
by  the  rejection  of  this  offer,  as  the  malice  and  hostility  of  the 
one  afforded  no  excuse  for  that  of  the  other,  nor  was  the  con- 
tinued inveterate  hostility  of  the  one  a  provocation  sufficient 
in  the  eye  of  the  law  to  justify  retaliatory  hostility,  or  to  miti- 
gate damages  for  an  unjustifiable  and  unprovoked  injury. 
The  offer  of  the  plaintiff  in  error  was,  in  reality,  to  show  that 
he  was  moved  by  vindictiveness  to  utter  the  alleged  slander. 
This  is  neither  a  justification  nor  an  excuse  in  ethics  or  in  law 
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for  a  wanton  wrong.  General  evidence  that  the  plaintiff  had 
been  in  the  hahit  of  slandering  the  defendant  is  inadmissible 
to  mitigate  damages  for  slander  deliberately  uttered:  May  ▼. 
BroMTKj  8  Bam.  &  C.  118;  ComvfaU  ▼.  Riehardsen^  Ryan  &  U. 
806;  much  moroi  I  think^  would  be  the  testimony  offered  in 
this  case,  which  tended  to  show  mutual  hostility,  but  no  overt 
act  or  immediate  provocation  for  the  slander.  It  is  only  in 
cases  where  the  provocation  is  so  recent  as  to  induce  a  fair 
piesumpticm  that  it  occasioned  the  utterance  of  the  slanderous 
noids,  and  that  they  were  spoken  during  the  continuance  of  the 
feelings  excited  by  such  provocation,  that  evidence  of  provoca- 
tion  can  be  admitted  for  the  puipose  of  mitigating  the  damages 
which  would  otherwise  be  assessed  for  the  injury  done:  See 
CMZd  V.  Ham^^  13  Pick.  503;  Bearddey  v.  Maynard^  4  Wend. 
886;  8.  C,  7  Id.  560. 

It  is  secondly  assigned  as  error  that  the  court  refused  to 
pennit  the  defendant  to  prove  that  on  the  occasion  of  a  trial 
at  Thomville,  before  a  justice  of  the  peace,  the  plaintiff  called 
him  a  liar  and  perjured  wretch.  The  foregoing  reasons  are 
applicable  to  show  that  there  was  no  error  in  this  ruling.  But 
a  further  reason  arises  from  the  indefiniteness  of  the  offer. 
The  affair  at  Thomville  is  not  shown  to  have  any  connection 
with  the  alleged  grievance,  or  as  having  been  any  provocation 
to  it  It  appears  to  have  been  offered  as  evidence  of  hostility, 
or  as  a  justification  for  retaliatory  words,  spoken,  perhaps, 
long  afterwards.  In  no  light  can  I  view  the  evidence  as 
proper. 

The  last  error  assigned  is  upon  the  refusal  of  the  court  to 
allow  Townsend  to  testify  that  the  plaintiff  had  stated  that  the 
statements  of  Porter  did  him  no  damage.  I  can  see  no  error 
in  this  ruling.  The  elements  of  redress  in  an  action  for  slan« 
der  are  the  wrong  done  to  the  plaintiff,  and  the  malice  or 
ridous  intent  of  the  defendant;  and  where  no  special  damages 
are  alleged,  the  jury  are  left  to  determine  the  amount  of  dam« 
ages  according  to  the  character  and  enormity  of  the  injury; 
and  they  are  assessed  as  retributory  rather  than  compensatory. 
Consequently,  although  the  plaintiff  may  have  declared  that 
the  words  did  him  no  injury,  yet  the  jury  might  have  thought 
the  conduct  of  the  defendant  such  as  to  demand  exemplary 
damages;  and  they  would  not  be  bound  by  such  admission. 
Had  the  plaintiff  claimed  special  damages,  or  that  he  sus- 
tained any  special  injury,  so  that  damages  might  be  said  to 
he  the  sole  object  of  the  suit,  as  it  is  said  they  are  in  Richard* 


62  PoBTSB  V.  Hkndbbbqr.  [Mich. 

^on  ▼.  Barker^  7  Ind.  567,  then,  undoubtedly,  hiB  statement 
that  he  has  sustained  no  special  damage  or  injury  would  be 
competent  OTidence  to  go  to  a  jury  in  mitigation  of  damages, 
and  perhaps  in  bar  of  the  action.  But  from  the  utterance  of 
words  actionable  in  themselves,  the  law  concluslTely  presumes 
flome  damage  to  haye  resulted,  and  through  the  intervention  of 
a  jury  assesses  the  damages  according  to  the  nature  and  char- 
acter of  the  grievance;  and  if  special  damages  be  not  alleged, 
those  given  by  the  verdict  may  be  said  to  be  retributory,  and 
not  compensatory.  The  idea  of  compensation  does  not  arise, 
for  no  standard  for  determining  the  amount  of  injury  is  given. 
But  it  was  argued  that  the  admission  should  be  received  as 
the  declaration  of  a  party  against  his  own  interest;  and  Rich- 
ardsan  v.  Barker^  7  Ind.  567,  is  relied  upon  in  support  of  this 
proposition.  To  the  authority  of  that  case  I  do  not  yield.  I 
do  not  well  see  how  such  an  admission,  if  made,  can  be  re- 
garded as  a  declaration  against  a  party's  interest  which  would 
bind  him.  It  is  but  an  expression  of  opinion  as  to  the  effect 
of  the  grievance,  and  as  such  can  have  no  binding  fierce. 
Those  declarations  and  admissions  which  bind  the  party  mak- 
ing them,  and  which  he  is  estopped  to  deny,  are  declarati<mB 
or  admissions  of  facts  by  which  the  rights  of  others  may  be 
affected,  and  must  be  made  with  a  purpose  of  affecting  or  in- 
fiuendng  the  judgment  or  action  of  another.  But  the  loose 
conversations  of  one  respecting  the  effect  of  a  particular  act 
upon  himself  can  affect  no  right  of  any  other  party,  and  con- 
sequently cannot  be  binding  upon  any  one. 

The  case  of  Evans  v.  Smith,  5  T.  B.  Mon.  868  [17  Am.  Deo. 
74],  is  referred  to  as  sustaining  this  allegation  of  error.  But 
this  decision  rests  upon  a  very  different  principle,  and  of 
its  correctness  I  have  no  question.  That  was  slander  of  the 
wife,  and  evidence  showing  that  the  husband  had  said  he  did 
not  believe  that  the  defendant  originated  the  report  against 
his  wife,  and  that  he  had  merely  related  what  he  had  heard, 
but  that  it  was  necessary  to  sue  somebody  to  stop  the  report, 
was  held  admissible  in  mitigation  of  damages,  as  it  went  to 
the  circumstances  of  the  slander,  and  the  motives  of  the  de- 
fendant, and  to  the  question  of  malicious  intent,  as  well  also 
as  to  the  object  in  bringing  the  suit.  But  the  effect  of  the 
slander  was  not  involved  in  the  admission,  nor  so  considered 
by  the  court.  It  introduced  no  new  rule  of  damages;  whUe 
the  proposition  of  the  defendant  in  this  case,  if  allowed,  would 
tend  to  establish  this  rule.    The  fairer  the  character  of  the 
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^Aintiff,  the  less  the  injury,  and  consequently  the  BmaOer  the 
damages  to  be  given.    Such  a  role  cannot  be  tolerated. 
The  judgment  is  affirmed. 

The  other  justices  concurred. 

EnrasoB  nr  AonoNg  loa  BunaaoLi  Moart  y.  Ohif,  CO  Am.  1>m.  461»  wad 
«oto;  ITcw  y.  Coriiec^  Id.  489,  note  4M;  Melntire  y.  Toung,  89  Id.  448; 
StaBmgt  y.  Newman,  62  Id.  728;  Eawh  y.  PaUtm,  63  Id.  266;  JdBmm  y. 
OomIm^  eoid.  62;  EmkyY.  Brookt,  71  Id.  262;  SheffiU  r.  Vm  Denem,  77 
Id.  377. 

When  Wcbjib  amm  Achohabls  na  8b:  8L  Martin  y.  Dama^tr,  61  Am, 
Dm.  494;  AnSA  y.  iSrilenoe^  66  Id.  137;  Alram»Y.  Fcthtt^liduTt. 

Taa  noBoiFAL  oass  ai  obsd  to  Um  fimfc  point  itated  in  tho  iy0aftii%  la 
ttft  ^HMlofou  OMo"  of  DiffwiMy  y.  DObfH  62  Ind.  461. 


Labkin  v.  County  of  Saginaw. 

lU  XiGHiOijr,  8B.J 

Conmr  n  nor  Leasu  me  Aon  of  m  BoukSD  of  Sunsfnois  ia 
of  tfaoir  iBgisUtiyo  powor. 

BoABD  OF  SupntynoBs  lagitmtM  LBaisLAnm  Fdwia  nr  PBomxnia  sea 
EBacnoH  of  Bruwb  at  tho  ozpenM  of  the  ooonty,  and  the  ooonty  is 
not  liable  for  an  injury  to  an  indiyidnal  eanaed  by  a  defeot  in  the  plan  ol 
Um  bridge.  Tlie  aame  mle  oontrob  in  meh  caae  as  would  apply  bad  the 
bridge  been  boilt  by  anthority  of  the 


Acnoir  i^pdnst  county  of  Saginaw  and  one  Hughes  for 
obetructing  the  navigation  of  a  certain  river,  by  the  improper 
coDstruction  of  a  bridge.  The  board  of  supervisors  of  the 
county  voted  a  sum  for  the  erection  of  the  bridge,  by  resolu- 
tion declared  its  erection  necessary,  and  appointed  a  com- 
mittee of  their  nimiber  to  cause  it  to  be  erected  upon  a  plan 
to  be  adopted  by  them.  The  work  was  let  to  the  lowest  bidder, 
and  performed  under  the  personal  inspection  of  the  committee, 
and  by  them  accepted  when  completed.  Plaintiffs  gave  evi- 
dence to  show  that  the  bridge  was  defectively  constructed,  and 
that  in  consequence  they  had  sustained  special  injury.  Ver- 
diet  against  Hughes,  to  whom  the  job  for  constructing  the 
bridge  was  let,  but  in  favor  of  the  county.    Plaintiflb  brought 


JfoofV  and  GKaylord,  for  the  plaintiffs  in  error. 

Bniheiiamd  and  MOlerj  for  the  defendant  in  error. 

By  Court,  Mabtin,  C.  J.    The  board  of  supervisors  of 
flagbiaw  County  is  clothed  with  legislative  as  well  as  executive 
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power;  and  while  the  county  may  be  made  liable  for  its  aet» 
in  the  exercise  of  the  ezecntive,  it  cannot  for  its  exercise  of 
legislative  power.  The  determination  that  it  was  necessary  to 
build  a  bridge  across  the  Tittibawassee  Rivery  and  the  whole 
action  of  the  board  in  relation  thereto,  were  legislative,  and 
whether  any  portion  was  usurpation  or  not,  no  action  can  be 
maintained  against  the  county  for  any  consequences  resulting 
therefrom.  What  would  be  a  nuisance  if  erected  by  an  in- 
dividual is  not  such  when  erected  by  authority  of  law  and  by 
the  public,  so  as  to  confer  a  right  of  private  action  against  the 
pubUc  therefor;  and  the  same  principle,  I  think,  controls  in 
this  case  that  would,  had  the  bridge  been  built  by  authority 
of  the  legislature. 
The  judgment  of  the  court  below  is  aflbmed. 

The  other  justices  concurred. 


MmnoiPAL  OoRPOSAXioH  D  HOT  GunoLALLT  loAsiM  KA  Kioiiianos  or 
n  OmoiRS:  See  liUdkU  y.  SocUandf  66  Am.  Dee.  262;  PaicA  y.  (%  ^ 
Ooiringion,  Id.  186;  Datgm  y.  ifc^orefe.,  70  Id.  606r  Fedt  y.  CUlf^f  JwAib 
71  Id.  261. 

LuBniTr  OF  Muvxoipal  Oosporatioh  iob  LfjuBOs  nfoltiiig  from  ful- 
ore  to  repair  itreetiy  ndswalki,  oto.:  See  Erie  y.  Schwkigle,  60  Am.  Deo.  ST^ 
90^  note;  fftOton  y.  ifc^or  eic^  69  Id.  626;  Rofmoni  y.  CHtff  </  ImM,  Sa 
Id.  67. 

FAn.vxs  TO  Tg»ieiMHw  PowBE  yoited  in  a  mnnioipAl  oorporation  by  a  stal- 
iite  doe*  not  render  eaoh  oorponition  liable  for  damages  ooearioned  by  mob 
lailare:  Carr  y.  Ncrlhem  LSbertkB^  78  Am.  Deo.  842,  847,  note. 

Thb  prdtoxpal  GAflB  18  GETU)  in  sappoft  of  the  general  mle  that  no  aotioA. 
wiU  lie  against  a  municipal  oorporation  or  body  for  an  injury  reenlting  from 
a  lawful  exercise  of  its  legislatiye  anthority,  in  the  foUowing  oases:  PtmHae 
▼.  Cfmier,  82  Mieh.  170;  McOuid^eom  y.  Bomer,  43  Id.  486;  McArihmr  y. 
Sagmaw,  68  Id.  868;  S^momU  y.  0%  Cmmig,  71  DL  857.  It  is  cited  and  dia- 
tingniihed  in  DOreii  y.  Skukekift  21  Mioh.  106^  where  it  was,  however,  held 
that  Um  dkj  of  Detroit  was  not  liable  to  a  priyate  action,  by  an  injured 
parly,  lor  Mfbot  to  keep  a  onsi- walk  in  repair.    Cooley,  J.,  dimenting. 


OASES 


SUPREME   COURT 


lONNBSOTA. 


DaTIB  V.  FtBBSB. 

10  PMncpmn  asd  Dmmmbd  AufMuui  am9  Ocue  Jvb^ 
fliu&  FlKKaisarM  cuonrov  bi  Abboqaxsd  or  •wn  nupandtd;  tiiis  fi|^ 
Mpg  goinyittad  bofli  by  aectiaQ  8  of  tlie  Minniiwta  Ml  of  «lght%  and  by 
Motfoi  S  ol  artidA  4  of  tiM  OQutitatba  of  Um  United  Stitaa. 
Aov  AimniMi  PunuMi  ov  Peubioutumi  ahd  Dommrai  Aui'iUM  An 
Junuuit  Fmwwaimiai^  m  to  ponons  aiding  Um  MbaUkn  agniaat  the 
Unifead  Statai^  ia  naooiiatitntional  and  Toid. 

Iv  thifl  oaae,  after  oomplainty  anawery  and  reply  irere  filed, 
and  iflsne  jdned,  defendants  Wilcox  and  Barber  served  a 
•npplemental  answer  alleging  that  plaintiff  was  a  dtisen  of 
MiiwlMippt,  and  that  that  state  was  in  rebellion  against  the 
Dnited  States.  Plaintiff  demurred  to  the  snpplemental  answer, 
wUoh  demniier  was  overroled  by  the  ooorti  and  plaintiff 
qipeakd. 

Van  Ettm  amd  Cffie^r^  fisr  the  appeDani 

D.  Owftffy  tat  the  reqpondents. 

By  Coorti  EmaTT,  0.  J.  As  this  case  is  presented  to  nS| 
the  only  qnestion  necessary  to  be  considered  is  as  to  the  con* 
Blitationality  of  an  act  of  oar  legislatnrei  passed  February  14, 
1863;  and  entitied  "An  act  suspending  the  privilege  of  all  per* 
sons  aiding  the  rebellion  against  the  United  States,  of  prose- 
eating  and  defending  actions  and  judicial  proceedings  in  this 
itate.''  We  have  had  the  benefit,  in  this  and  other  cases  since 
heaid,  of  tiuee  distinct  and  elaborate  discussions  of  this  queo» 

As.  nna  Yok  f.TTTn  i  « 


66  Davis  v.  Pierbb.  [Minn. 

tion,  each  time  by  different  and  learned  counsel,  have  taken 
ample  time  to  consider  the  varioas  arguments  offered,  and 
have  endeavored  to  give  each  its  due  weight.  We  dp  not  pro- 
pose, however,  to  discuss  the  several  propobitions  had  under 
consideration,  but  rather  to  state  the  conclusion  to  which  wa 
have  arrived,  with  some  of  the  reasons  which  led  to  it. 

The  act  was  doubtless  intended  to  be  in  aid  of  the  general 
government,  then  and  still  engaged  in  efforts  to  put  down  a 
most  gigantic  and  causeless  rebellion.  It  was  but  natural,  at 
such  a  time,  that  every  patriotic  citizen  should  feel  that  any 
one  engaged  in  this  Ixaitorous  attempt  to  dismember  the  re- 
public ought  not  still  to  enjoy  privileges  secured  to  him  only 
by  that  government  which  he  has  renounced,  and  is  striving 
to  subvert;  and  especially  that  he  should  not  be  permitted,  by 
the  aid  of  our  courts,  to  take  of  the  substance  of  the  people  of 
the  loyal  states,  to  be  afterwards  used  by  him  in  support 
of  the  rebellion.  Hence  the  legislature  was  readily  induced  to 
pass  an  act  which,  while  it  visited  those  who  had  already 
engaged  in  the  rebellion  with  certain  disabilities,  might,  by 
the  powerful  motive  of  self-interest,  restrain  others  firom  fol- 
lowing their  bad  example.  Still,  the  very  fstct  that  the  act 
was  passed  under  such  a  state  of  excitement  admonishes  us  of 
the  necessity  of  carefully  examining  its  several  provisions,  le^t 
in  our  anxiety  to  punish  the  guilty  authors  and  abettors  of 
our  national  troubles,  we  do  far  greater  injury  to  ourselves  by 
forgetting  justice,  and  disregarding  the  wholesome  restraints 
of  our  fundamental  law. 

If  the  state  of  governmental  affairs  were  always  peaceful 
and  quiet,  and  legislation  never  attended  with  undue  excite- 
ment, many  of  the  restrictions  imposed  by  constitutional  gov- 
ernments upon  legislative  power  might  be  dispensed  with  as 
unnecessary;  but  it  is  precisely  because  emergencies  will  arise 
which,  for  the  time,  seem  to  demand  or  justify  a  resort  to  radi- 
cal and  extreme  measures,  that  these  various  inhibitions  are 
declared  in  the  fundamental  law;  and  as  extraordinary  acts  of 
legislations  are  seldom  resorted  to,  except  when  the  publio 
exigencies  seem  to  demand  them,  it  may  truly  be  said  that 
these  provisions  are  inserted  in  constitutions  for  the  very  pur- 
pose of  meeting  this  plea  of  necessity.  Hence  the  greater  the 
seeming  necessity  or  popular  demand  for  such  legislation,  the 
greater  the  danger  to  be  apprehended  from  yielding  to  it;  and 
the  more  inoperative  the  obligation  on  the  part  of  the  courts  to 
square  it  rigorously,  by  the  constitution — as  no  act  in  conflict 
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with  that  instrument  can  ever  become  a  law,  however  justi 
abstractly  considered,  its  provisions  may  be,  or  however  great 
and  immediate  the  apparent  necessity  for  such  an  enactment. 

Now,  when  we  recur  to  our  state  constitution,  we  find  that 
the  bill  of  rights  expressly  declares  that  no  person  shall  bo 
held  to  answer  for  a  criminal  offense,  unless  on  the  present- 
ment or  indictment  of  a  grand  jury,  except  in  cases  of  impeach- 
ment or  in  cases  cognizable  by  justices  of  the  peace,  or  arising 
in  the  army  or  navy,  or  in  the  militia,  when  in  active  ser- 
vioe:  Sec.  7. 

It  also  declares  every  person  to  be  entitled  to  a  "  certain 
remedy  in  the  laws  for  tJl  injuries  or  wrongs  which  he  may 
receive  in  his  person,  property,  or  character,"  and  that  he  shall 
obtain  justice  "  promptly  and  without  delay,  conformably  to 
the  laws":  Sec.  8. 

It  also  prohibits  the  legislature  from  passing  any  ex  poitfaeic 
law,  or  any  law  impairing  the  obligation  of  contracts:  Sec.  11. 

And  yet  it  may  be  said  that  the  act  under  consideration 
contravenes  each  of  these  provisions  or  declarations  in  one 
form  or  other.  As  before  remarked,  this  suspending  of  the 
right  to  maintain  or  defend  an  action,  or  other  judicial  pro- 
ceeding, is  in  the  nature  of  a  punishment  for  rebellion;  and 
yet  this  punishment  or  penalty,  by  the  terms  of  the  act,  can 
be  inflicted  without  presentment  or  indictment,  or  trial,  such 
as  the  constitution  requires.  The  statute  applies  in  terms  as 
well  to  acts  of  rebellion  committed  before  its  passage  as  to 
those  committed  afterwards;  and  in  respect  to  the  former,  it 
is  clearly  ex  poet  facto.  And  in  so  fieur  as  it  denies  a  remedy 
on  contracts  made  with  certain  persons,  or  in  which  such  per- 
sons are  interested,  it  may  be  said  to  impair  their  obligation, 
as  well  as  withhold  a  constitutional  privilege.  It  is  admitted 
that  the  term  ''every"  as  used  in  connection  with  the  word 
'^person "  in  said  section  8,  is  not  to  be  taken  in  its  broadest 
sense,  as  that  would  include  aliens,  enemies,  as  well  as 
fifends.  It  is  not  to  be  presumed  that  it  was  the  inten- 
tion  to  throw  open  our  courts  to  alien  enemies,  or  to  extend 
privileges  to  alien  friends,  other  than  those  already  ao- 
Gorded  by  comity  among  civilised  nations.  The  section 
wis  intended  for  the  benefit  o^  and  we  think  should  be  lim- 
ited in  its  application  to,  the  people  of  the  state,  or  at  most 
to  SQoh  persons  as  are  within  its  limits,  and  subject  to  its 
laws;  all  others  might  be  denied  the  privilege  of  our  courts 
withoat  depriving  them  of  an  absolute  right.    Even  the  citi« 
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lemi  of  other  of  the  United  States  could  not  demand  this  privi- 
lege as  a  right,  were  it  not  for  a  provision  of  the  constitation 
of  the  United  States,  hereinafter  recited.  Let  us,  therefore,  first 
inquire  whether,  under  any  circumstances,  or  for  any  cause 
whatsoever,  a  citisen  of  Minnesota  can  be  rightfully  deprived 
of  the  right  thus  guaranteed  to  him  by  the  constitution  of  the 
state,  and  then  as  to  the  cidzens  of  other  states. 

The  section,  within  the  restriction  above  admitted,  applies 
to  all  without  exception^  ''  Every  person,''  is  the  language 
made  use  of,  and  if  there  was  to  be  an  exception  it  would 
doubtless  have  been  noticed.  And  why,  it  may  well  be  asked, 
should  there  be  an  exception?  Why  should  simple  justice,  as 
against  another,  be  denied  to  any  dtisen,  however  iSdlen, 
degraded,  or  guilty  he  may  be?  The  chief  end  of  government 
is  the  protection  of  the  rights  of  all, — the  bad  no  less  than  the 
good, — and  even  without  a  constitutional  provision,  every 
member  of  society  may  rightfully  claim  protection  of  his  per- 
son and  property.  To  deny  it  to  any  one  member  of  society 
is  an  iigury  to  community  at  large,  and  none  the  less  so 
though  the  sufferer  may  have  committed  crimes  worthy  of 
imprisonment  or  death. 

We  would  never  for  one  moment  suppose  that  the  legislature 
has  the  power  under  the  constitution  to  deprive  a  person  or 
class  of  persons  of  the  right  of  trial  by  jury,  or  to  subject  them 
to  imprisonment  for  debt,  or  their  persons,  houses,  papers,  and 
effects  to  unreasonable  searches;  or  their  property  to  be  taken 
for  public  use  without  just  compensation;  and  yet  neither  of 
these  is  more  sacred  to  the  citisen,  or  more  carefully  guarded 
by  the  constitution,  than  the  right  to  have  a  certain  and  prompt 
remedy  in  the  laws  for  all  injuries  or  wrongs  to  person,  prop* 
erty,  or  character. 

An  attempt  was  made,  and  supported  by  an  ingenious  argu- 
ment, to  weaken  the  force  of  this  objection  by  drawing  a  dis- 
tinction in  regard  to  the  punishments  which  might  be  inflioted 
between  ordinary  crimes,  and  those  which,  like  treason  and  re- 
bellion, strike  at  the  very  foundations  of  the  government;  but 
such  distinction  is  not  found  in  the  constitution,  nor  do  we 
think  any  such  was  ever  contemplated.  We  think  that  the 
framers  of  the  constitution  intended  that  there  should  be  no 
exception  to  the  rule  declared  in  the  eighth  section  of  the  bill 
of  rights,  and  are  of  opinion  that  to  admit  of  one  would  not 
only  be  violative  of  every  principle  of  justice,  but  wholly  be- 
neath the  dignity  of  a  free  government.    This  is  a  mere  queo- 
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tioQof  legidative  iMiwer  uidfiT  the  ooDstttoti^ 
admit  that  even  the  rebel  or  traitor  can,  in  the  fistce  of  the  con- 
■titotional  provision  so  often  referred  to^  be  deprived  of  the 
privilege  of  soing  and  defending  in  our  courts,  the  same  con- 
sequences may,  in  the  discretion  of  the  legislature,  be  visited 
upon  criminals  of  every  grade;  for  there  is  no  line  at  which 
the  law-making  power  can  be  stopped,  if  once  permitted  to 
pass  that  prescribed  by  the  fdndamental  law. 

But,  it  is  urged,  this  act  does  not  take  away  this  privilege 
•nttrely»  it  only  suspends  it  during  the  continuance  of  the  re- 
beUioKu  The  legislature  itself  seems  to  have  been  fully  aiiare 
of  the  want  of  power  wholly  to  deprive  the  rebel  of  a  right 
guaranteed  to  him  by  the  state  constitution,  and  hence  the 
attempt  to  accomplish  by  indirection  that  which  could  not  be 
done  directly.  The  course  it  was  found  necessary  to  pursue 
in  framing  this  act  in  order  to  effect  the  object,  is  of  itself  such 
an  admission  of  a  want  of  power  to  take  away  the  privilege, 
that  we  should  not  have  thought  it  necessary  to  discuss  the 
qniwfioini  had  it  not  been  urged  on  the  argument,  with  appa- 
fent  seriousness,  that  the  l^islature  has  this  power  in  certain 


Now,  aside  from  the  tad  that  the  suspension,  even  of  this 
privilege,  bt  any  length  of  time,  might  be  considered  wholly 
inconsistent  with  the  right  to  have  justice  "promptly  and  with- 
out delay,''  we  hold,  in  any  event,  that  the  suspending  of  the 
right  Ibar  so  indefinite  a  period,  as  "during  the  continuance  of 
said  rebellion,''  is  equivalent  to  denying  it  altogether.  Had 
the  right  to  sue  merely  been  suspended  until  the  party  re- 
tomed  to  his  allegiance,  it  might  have  been  claimed  with  a 
wwnMance  of  reason,  that  although  the  time  was  indefinite, 
yet  as  it  was  in  his  power  to  make  it  definite,  and  to  reinstate 
himself  in  the  full  enjoyment  of  his  privil^;e  at  any  time,  by 
his  own  act  alone,  a  party  was  in  no  wise  iiyured  thereby. 
But  to  suspend,  as  this  act  does,  not  only  the  right  to  main- 
tain an  action,  by  any  one  engaged  in  the  rebellion,  but  even 
his  right  to  defend,  when  brought  into  our  courts  by  others, 
until  those  who  are  or  may  be  controlling  the  rebellion,  and 
Ofer  whom  he  may  not  possess  a  particle  of  influence,  shall 
cease  their  eflbrts  to  overthrow  the  government,  is  so  indefinite 
and  uncertain  as  to  be  altogether  indefensible  in  any  view 
which  we  have  been  able  to  take  of  the  subject  Nor  can  we 
adopt  the  suggestion  repeatedly  urged,  that  this  statute  might 
be  treated  as  merely  imposing  terms  upon  litigation;  because 
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whenever  terms  are  admissible  they  must  be  reasonable,  and 
not  inconsistent  with  the  free  and  prompt  administration  of 
justice;  bnt  here,  as  we  have  seen,  it  is  put  utterly  without  tb» 
power  of  the  party  to  reinstate  himself  in  his  privilege,  except 
upon  the  terms  of  putting  a  stop  to  a  rebellicm  in  which  mil- 
lions of  people  are  involved. 

We  are  clearly  of  opinion,  therefiire,  that  00  fieur  at  least  a» 
the  citizen  of  this  state  is  concerned,  the  act  cannot  apply, 
because  the  legislature  cannot,  directly  or  indirectly,  for  any 
cause  whatsoever,  deprive  him  of  his  constitutional  right  to 
commence,  maintain,  or  defend  any  action  or  other  judicial 
proceeding. 

Here,  however,  another  question  is  presented:  Cannot  the 
statute  be  made  to  apply  to  those  who  are  citizens  of  other 
states?  The  constitution  of  the  United  States  seems  to  setild 
this  question  at  once.  Section  2,  article  4,  declares  that  "the 
citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states."  We  have  endeav- 
ored to  show  that  the  citizens  of  this  state  are  not  affected  by 
this  act,  and  it  seems  to  follow,  necessarily,  from  the  clause  just 
recited  that  the  citizens  of  the  other  states  are  equally  exempt 

We  do  not  hold  that  this  clause  authorizes  every  one  whom 
either  of  the  states  may  recognize  as  a  citizen,  or  may  elevate 
to  state  citizenship,  to  demand  in  every  state  of  the  Union  all 
the  privileges  and  immunities  accorded  to  any  of  its  citizens. 
Thus  construed,  the  negro  citizen  of  Massachusetts,  after  re- 
siding in  this  state  four  months,  might  insist  on  the  right  to 
vote,  although  we  do  not  extend  that  privilege  to  our  own 
negroes;  on  the  other  hand,  by  conferring  citizenship  on  our 
savage  Indians,  we  might  supply  other  states  with  another 
class  whom  they  would  be  bound  to  admit  to  all  the  privileges 
which  their  own  citizens  of  whatever  class  enjoy.  In  this  way 
the  naturalization  laws  passed  by  Congress  would  be  com- 
pletely nullified;  for  the  citizens  of  each  state  would  become, 
in  effect,  citizens  of  the  United  States;  and  the  lowest  stan- 
dard of  citizenship  which  any  state  might  adopt  would,  so  fiur 
as  her  citizens  were  concerned,  be  substituted  for  that  pre- 
scribed by  Congress.  The  clause  will  not,  in  our  opinion, 
admit  of  any  such  construction.  Properly  interpreted,  we  are 
by  no  means  sure  that  the  word  ^'  citizens,"  as  therein  used, 
means  other  than  citizens  of  the  United  States.  The  main 
object  of  the  section  was  to  prevent  each  state  from  discrimi* 
nating  in  favor  of  its  own  people,  or  against  those  of  any  other^ 
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by  eecnring  to  each  citixen  of  the  government  then  being 
fonned  (and  to  none  other,  as  we  believe)  certain  fdnda- 
mental  rights,  privileges,  and  immnnities,  wheresoever  in  the 
United  States  he  might  demand  them,  and  to  which  indi* 
vidnal  state  soever  he  might  belong.  Not  absolute  eqnalitj 
of  rights  and  privileges  with  every  citizen  of  each  state  of  the 
Union,  but  all  such  privileges  and  immunities  in  any  state  as 
are,  by  the  constitation  and  laws  thereof,  secured  or  extended 
to  her  own  people  of  the  same  class,  and  otherwise  similarly 
sitoated*  Such  an  interpretation  would,  it  is  confidently  be- 
lieved, fomish  an  easy  and  satisfactory  solution  of  many 
troublesome  questions, — would  afford  all  the  protection  needed 
by  the  people,  and  secure  every  other  end  sought  to  be  accom- 
fished  by  the  section^  But  however  liberal  or  confined  the 
interpretation  and  construction  may  be,  there  can  no  longer  be 
any  doubt  that  it  covers  the  present  case;  for  it  has  already 
been  decided  that  among  the  privileges  in  which  the  citizen 
of  every  state  is  secured  by  tlds  section,  that  of  instituting 
and  maintaining  actions  of  every  kind  in  the  courts  of  every 
other  state  is  included:  Corfield  v.  Coryell^  4  Wash.  C.  C. 
880,381. 

There  appears  to  be  but  one  way  in  which  this  act  can  be 
made  to  apply  to  citizens  of  other  states,  and  that  is,  to  hold 
and  treat  them  as  alien  enemies.  But  this  view  cannot  for 
one  moment  be  tolerated,  because  it  involves  either  an  admis- 
don  of  the  right  of  a  state  to  secede  from  the  Union,  or  that 
the  rebellion  has  become  a  revolution.  So  long  as  the  gov- 
ernment of  the  Union  treats  the  revolt  of  certain  states  as  a 
rebellion,  and  continues  its  efforts  to  reinstate  the  federal 
authority,  we  must  treat  their  several  ordinances  of  secession 
as  nullities  merely,  and  recognize  and  respect  every  right  and 
privilege  which  the  people  of  those  states  may  have  as  citi- 
zens of  the  United  States.  While  the  government  is  striving 
to  mft^ntftiTi  the  supremacy  of  the  constitution,  it  becomes 
every  loyal  state  to  acknowledge  and  respond  to  every  obliga- 
tion which  that  instrument  imposes.  We  cannot,  tiierefore, 
ooDsiBtently  treat  every  attempt  of  a  state  to  withdraw  from 
the  Union  as  of  no  validity  whatever,  and  at  the  same  time 
hold  the  citizens  thereof  in  any  degree  accountable  for  the 
action  of  their  state.  Unless  they  are  absolutely  shielded  from 
the  consequences  of  their  rebellion,  by  state  action,  they  should 
in  no  wise  be  prejudiced  thereby.  And  yet,  while  the  federal 
government  treats  as  wholly  unauthorized  and  void  the  so> 
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eallad  seoeBsion  ordinances  of  every  statSi  and  repndiatet 
every  defense  of  individual  action  founded  thereon^ — while  it 
still  regards  the  people  of  those  states  as  dtisenSi  and  asserts 
the  right  to  punish  their  revolt  as  rebelKony  the  enactment 
befinre  us  aflTects  to  treat  them  as  alien  enemies.  Soot  the  pur- 
pose of  depriving  them  of  rights  whidi  they  enj<q^  as  citizens 
of  the  United  BtateSi  and  to  that  end  draws  distinctions  to 
their  prejudice  between  them  and  the  citiiens  of  other  states, 
fcunded  solely  on  the  action  of  their  state. 

The  number  of  instances  in  which,  of  late  years,  statutes 
have  been  declared  unconstitutional,  is  sometimes  referred  to 
as  if  the  fitct  were  to  be  regretted;  but  this  proves  nothing 
(unless  tlie  decisions  are  shown  to  be  wrong),  except,  perhaps, 
that  legislation  is  not  so  carefully  conducted  as  formerly.  It 
sometimes  happens,  we  fear,  that  legislators  resolve  all  doubts 
in  fitvor  of  enactments,  which  seem  to  be  demanded  by  the 
occasion,  or  by  the  current  of  popular  sentiment,  relying  upon 
the  courts  to  apply  a  remedy,  if  it  should  be  found,  on  moio 
oareful  examination,  that  the  legislature  had  no  authority  to 
pass  such  a  law.  This  tajot  serves  to  explain  to  some  extent 
why  questions  touching  the  constitutionality  of  statutes  are 
more  frequent  of  late  than  in  former  years.  But  however  often 
such  questions  are  presented,  it  is  the  duty  of  the  courts  to 
meet  and  decide  them;  and  let  us  hope  that  aU  encroachments 
upon  the  ftmdamental  laws  of  the  state  and  nation  may  ever 
be  fiEdthfally  and  successfully  resisted. 

We  have  not  a  doubt  of  the  unconstitutionality  of  this  act, 
so  fSur  as  it  is  intended  to  be  applied  to  the  people  of  this  state, 
or  to  the  dtixens  of  the  other  states;  and  although  many 
patriotic  dtixens  may  regret,  for  the  moment,  that  the  state 
and  federal  constitutions  stand  in  the  way  of  an  enactment 
which  might  aid,  however  feebly,  in  restoring  the  supremacy 
of  the  Union,  yet,  in  the  end,  all  must  regard  as  matter  of 
pride  and  gratulation,  that  in  this  state  no  one,  not  even  the 
worst  of  felons,  can  be  denied  the  right  to  simple  justice. 

The  order  overruling  the  demurrer  is  reversed,  and  the  sup- 
plemental answer,  and  all  subsequent  proceedings  founded 
thereon,  are  set  aside. 

Tn  PBoraiPAL  CMtfs  wis  wmidommDhiWOeoasr.  Dml§t7Wam,2^2i,9Bi 
Mtmgk  y.  MeNm.  U.  %l%  /odboiiT.  Arffar,  Sid.  117,  whm  tfataw 
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Lewis  v.  Buok. 

[7  MznnioTjL,  ]0l] 

fuLk  a  Rkflevui  tbax  DinDn)iAirr  n  UnnD  Skaxh  Maweai^  and 
holds  ilia  |iru|wriy  by  Tirtiio  of  a  lary  imdor  an  attaohma&t  from  tfaa 
United  Stetea  diatrick  ooart^  ia,  if  not  daniad»  a  oonbhiaifa  dalanaa  to  aa 
aotian  In  a  atata  ooort 

On  Oouxx  OABVOT  Takb  PftonBTT  num  GuaiODT  <up  AvoTHm  by  feplafia 
or  any  other  prooeaa. 

giomTT  Held  st  Uhited  Sxatv  Maimhal  uitdsb  Win  ibok  Dnmior 
OouBT  cannot  ba  takan  from  him  by  any  pcooeea  from  a  state  ooort;  and 
If  aamndavad  upon  a  writ  of  repleriny  ilia  atata  ooort  hafiQg  onstody  of 
tiba  propartiy  will  ordar  ita  ratom  upon  demand^  and  a  ahowing  by  tfaa 
Hiarahal  of  hie  anthori^  for  holding  it. 


Thi  faats  are  stated  in  the  opinum. 

/.  amd  C.  D.  GUJ^SBoni  o/nd  John  M.  OUma/iij  for  the  appel- 
lant. 

^Btf  oimI  Baekhamy  for  the  respondent. 

Bj  Conrt^  Atwateb,  J.  The  plamtiff  Lewis  brought  an 
action  of  replevin,  allegiDg  title  and  right  of  possession  in  the 
plaintiff,  and  a  wrong!al  taking  and  detention  by  the  defend- 
ant The  answer  denies  the  allegation  as  to  title  and  right  of 
possession,  and  then  alleges  that  defendant,  being  United 
States  marshal,  and  having  in  his  hands  a  writ  of  attachment 
from  the  United  States  district  court  against  one  Edmund  W. 
Lewis,  levied  upon  the  property  as  the  property  of  said  Edmund 
W.,  and  demands  judgment  for  a  return,  or  the  value  of  the 
property.    There  was  no  reply. 

On  these  pleadings,  upon  defendant's  motion,  the  court  or- 
dered judgment  for  defendant,  for  a  return  of  property,  or  the 
value  thereof^  which  judgment  was  entered.  From  this  judg- 
ment,  plaintiff  appeals.  These  facts  we  understand  to  be  ad- 
mitted by  the  parties,  as  no  paper,  book,  or  certified  record  of 
the  case  has  been  furnished  to  the  court. 

The  first  proposition  of  the  appellant  is  to  show  that  defend- 
ant's right  to  judgment  for  a  return  or  the  value  does  not  fol- 
low of  course  upon  his  right  to  judgment.  That  the  claim  for  a 
retom  of  the  property  named  in  section  10,  Compiled  Statutes, 
page  566,  is  not  a  bare  demand  in  the  answer,  but  it  must  be 
a  demand  based  upon  facts  showing  the  right  of  possession  in 
defendants,  and  before  a  return  can  be  ordered,  the  court  must 
adjudge  such  facts  to  be  sufficient  to  entitle  de^ndant,  in  law, 
to  the  possession. 
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This  position  we  think  correct.  Under  the  plea  of  nan  eepUf 
in  the  former  action  of  replevin,  where  the  title  or  right  of  the 
plaintiff  was  not  denied,  the  defendant  was  not  entitled  to  a 
return  of  the  property.  That  plea,  in  substance,  disavowed 
all  connection  with  the  property,  and  made  no  claim  to  it, 
and  if  the  defendant  succeeded  upon  it,  he  was  entitled  to  a 
judgment  of  costs  only.  The  name  and  form  of  the  action 
fnly,  under  the  code,  is  changed;  and  where  the  defendant^ 
denying  the  wrongful  taking  or  detention,  establishes  substan- 
tially the  same  £&cts  as  would  entitle  him  to  a  judgment  for 
costs  under  the  plea  of  non  cepit  under  the  former  system,  the 
judgment  should  be  the  same  under  the  code.  And  it  is  un- 
doubtedly true  that  all  pleas  in  justification  of  the  alleged 
wrongful  taking  or  detention,  must  show  either  a  better,  or  at 
least  as  good,  a  right  to  the  possession  in  the  defendant  as  in  the 
plaintiff.  And  it  must,  therefore,  follow  that  the  defendant  in 
this  case  cannot  have  judgment  for  the  return  or  value  of  the 
property,  unless  the  new  matter  in  the  answer  shows  that  when 
the  suit  was  commenced  the  defendant  was  just  as  much,  or 
better,  entitled  to  the  possession  than  the  plaintiff.  The  gist 
of  the  action  is  to  determine  which  of  the  parties  is  entitled  to 
the  immediate  possession  of  the  property. 

This  leads  us  to  inquire  whether  the  new  matter  set  up  in 
the  answer  (and  which  stands  admitted  for  want  of  a  reply) 
does  entitle  the  defendant  to  a  return  of  this  property.  Upon 
this  question,  it  is  claimed  by  respondent  that  the  decision 
of  the  United  States  supreme  court,  in  the  case  of  Freeman 
V.  Hov>ef  24  How.  450,  is  conclusive.  If  the  question  of  the 
validity  and  conclusiveness  of  the  new  matter  here  set  up 
as  a  defense  rested,  or  was  to  be  determined,  upon  general 
legal  principles,  and  was  to  be  regarded  as  an  open  question, 
I  think  there  are  but  few  jurists  who  would  not  unhesitatingly 
declare  that  the  facts  stated,  if  admitted,  constituted  no  de- 
fense. The  proposition  that  an  officer  of  any  court,  with  a 
writ  against  A,  may  seize  the  property  of  B,  and  by  simply 
alleging  that  he  seized  it  under  such  writ  as  the  property  of 
A,  may  claim  immunity  against  such  illegal  seizure,  at  least 
in  any  other  court  than  that  which  issued  the  writ,  strikee 
the  mind,  at  first  blush,  as  being  not  only  a  novel  legal  princi- 
ple, but  one  conflicting  with  all  our  preconceived  ideas  of  right 
and  justice,  as  well  as  of  the  protection  to  which  the  citizen  is 
entitled  in  his  rights  of  person  and  property.  And  so  we  find 
that  long  since  that  eminent  jurist,  Chancellor  Kent,  laid  it 
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down  as  an  elementary  and  fundamental  principle,  that  '*  if  a 
marshal  of  the  United  states,  under  an  execution  in  fiEiyor  of 
the  United  States  against  A,  should  seize  the  person  or  prop- 
erty of  B,  then  the  state  courts  have  jurisdiction  to  protect  the 
person  and  the  property  so  illegally  invaded":  1  Kent's  Com. 
410.  And  the  doctrine  that  this  new  matter  must  constitute 
a  complete  bar  to  the  action  would  seem  none  the  more  tena- 
ble, whether  it  be  based  upon  the  ground  of  want  of  jurisdic- 
tion in  the  state  court  to  entertain  the  action,  or  that,  having 
jurisdiction,  the  plea  constitutes,  if  not  denied,  a  complete  and 
perfect  defense  to  the  action. 

Nevertheless,  we  think  the  case  of  Freeman  v.  Hotoej  24 
How.  450,  clearly  decisive  of  this  question.  That  case  is,  in 
every  respect,  entirely  analogous  to  this,  and  the  plea  there 
was,  in  substance,  exactly  the  same  as  is  here  interposed,  and 
the  judgment  of  the  state  court  overruling  the  plea  was  in  that 
case  held  erroneous  and  reversed.  And  the  case  holds  that  no 
novel  doctrine  was  established  by  the  decision  in  that  case, 
nor  was  there  any  departure  therein  from  other  rulings  of  that 
court  in  like  cases.  However  this  may  in  fact  be,  we  cannot 
think  that  jurists  and  courts  have  generally  understood  the 
decisions  of  that  tribunal  to  have  gone  to  the  same  extent,  at 
least,  as  in  Freeman  v.  HotMj  24  How.  450.  The  remarks  of 
Chmncellor  Kent,  above  quoted,  and  the  decision  of  the  supreme 
ooort  of  Massachusetts,  in  the  recent  case  of  Freeman  v.  Houfe^ 
tupray  and  other  cases  that  might  be  named,  confirm  this 
view.  This,  however,  is  immaterial  to  the  proper  disposition 
of  this  case.  Whatever  doubts  may  have  hitherto  been  enter> 
taioed  upon  the  subject,  none  can  now  exist,  but  that  the 
supreme  court  has  distinctly  decided  in  that  case  that  such  a 
plea  as  is  here  interposed  is  a  bar  or  complete  defense  to  the 
action  in  the  state  court,  and  that  the  plaintiff  must  resort  to 
the  United  States  court  to  contest  his  right  of  property.  If  we 
oonectly  imderstand  the  decision,  it  is  based  upon  the  sole 
ground  that  "one  court  cannot  take  the  property  from  the  cus- 
tody of  the  other  by  replevin,  or  any  other  process;  for  this 
would  produce  a  conflict  extremely  embarrassing  to  the  ad- 
ministration of  justice."  Whether  this  evil  may  be  greater 
than  that  of  always  compelling  a  party  in  these  ca^s  to  resort 
to  the  court  out  of  which  the  process  issued,  upon  which  his 
property  has  been  seized,  to  assert  his  legal  rights,  may  well 
be  questioned.  It  is,  however,  unnecessary  and  useless  to  dis- 
eiiss  that  question  here.    The  supreme  court  of  the  United 
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StatoB  lumng  the  final  disposition  of  this  question  and  this 
ease,  it  only  lemains  for  this  conrt  to  apply  the  law,  as  stated 
and  held  hy  that  conrt^  to  the  case  at  bar. 

It  is  only  necessary,  therefiure,  farther  to  consider  whether 
there  was  any  error  committed  by  the  conrt  below,  in  render- 
ing judgment  lor  the  return  of  the  property  to  the  defendant. 
The  case  of  Freeman  y.  Rowef  24  How.  460,  does  not  directly 
decide  this  question,  as  nothing  is  said  in  that  case  as  to  the 
disposition  of  the  property,  consequent  upon  a  reversal  of  the 
judgment  of  the  state  court,  upon  this  plea.  The  proper  de- 
termination of  this  question,  in  my  judgment,  depends  upon 
what  ground  the  United  States  supreme  court  reversed  the 
decision  of  the  state  coort  It  is  contended  by  appellant  that 
it  was  upon  the  ground  that  the  state  court  had  no  jurisdiction 
of  the  case  whatever;  that  the  replevin  process  was  entirely 
void,  and  the  plaintiff  took  nothing  by  virtue  of  it;  and  that 
the  United  States  marshal,  in  delivering  or  permitting  the 
sheriff  to  take  this  property  under  that  process,  did  so  volun- 
tarily, and  cannot  claim  the  aid  of  this  court  in  regaining 
possession  of  the  same.  If  the  premises  of  appellant  are  cor- 
rect, it  would  seem  that  his  conclusions  must  legitimately  fol- 
low. I  cannot  see  how  it  can  consistently  be  claimed  that  the 
state  court  has  no  jurisdiction  in  the  matter,  either  of  the  per- 
son or  property;  that  the  process  by  which  the  latter  was 
seized  was  a  nullity,  and  by  virtue  of  which  the  plaintiff 
acquired  and  could  acquire  no  rights  whatever,  and  yet,  that 
such  court  has  the  right  to  render  final  judgment,  disposing 
of  the  property  to  all  intents  and  purposes,  as  fully  and  com- 
pletely as  it  could  do,  in  a  case  where  it  has  full  power  to 
adjudicate  upon  the  same.  I  understand  that  by  the  lack  of 
jurisdiction  is  meant  the  want  of  power  in  a  court  to  deter^ 
mine  upon  the  respective  rights  of  the  parties  in  regard  to  the 
subject-matter  in  dispute.  And  yet,  when  the  main  question 
at  issue  in  the  case  is  as  to  who  is  entitled  to  the  immediate 
possession  of  the  property,  it  is  claimed  that  the  court  may  have 
jurisdiction  to  decide  that  issue  alone;  that  is,  to  decide  upon 
the  defendant's  rights,  while  it  cannot  examine  the  right  of 
the  plaintiff.  It  would  seem  that  the  mere  statement  of  such 
a  proposition  must  show  its  absurdity,  and  that  it  can  be  sus- 
tained neither  by  reason  nor  authority. 

It  cannot  be  denied  that  there  are  expressions  and  state- 
ments in  the  opinion,  in  Freeman  v.  JTowe,  24  How.  450,  which 
would  lead  to  the  conclusion  that  the  court,  in  that  case, 
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reVened  the  dedrion  ai  the  state  oourt,  upon  the  ground  that 
that  court  had  not  jnrifldiction  of  the  case;  but  npon  a  oarefiil 
examination  of  the  opinion,  we  cannot  think  that  the  court  in- 
tended to  base  its  decision  upon  that  gronnd,  bnt  rather  upon 
that  of  a  conflict  of  jurisdiction  or  authority  between  the  courts. 
And  such  must  have  been  the  understanding  of  the  reporter 
of  the  case,  as  appears  from  the  tyfldlnu  of  the  points  decided. 
In  referring  to  the  case  of  Tayhr  y.  Carryt,  20  How.  588,  it  is 
stated  that  a  nugority  of  the  court  were  of  opinion  that,  accord- 
ing to  the  course  of  decision  in  the  case  of  conflicting  authori- 
ties under  a  state  and  federal  procesSi  and  in  order  to  avoid 
unseemly  collision  between  them,  the  question  as  to  which  au- 
tfaority  should  fiur  the  time  prevail  did  not  depend  upon  the 
rights  of  the  respectiye  parties  to  the  property  seized,  whether 
the  one  was  paramount  to  the  other,  bnt  upon  the  qnestion 
which  jurisdiction  had  first  attached  by  the  seizure  and  custody 
of  the  property  nnder  its  process;  and  that  this  principle  is 
squally  applicable  to  the  case  of  property  attached  under 
mesne  process,  fixr  the  purpose  of  awaiting  final  judgment,  as 
in  the  case  of  property  seized  in  admiralty,  a;nd  the  proceed- 
ings in  rem.  Here  is  not  only  no  denial  of  the  inherent  juris- 
diction of  the  state  court  to  determine  the  action,  but  a  recog- 
nition of  it.  Bnt  it  is  also  held  that,  as  another  court  had 
jurisdiction  of  the  subject-matter  of  the  action,  and  which  had 
first  attached,  that  court  should  determine  the  issues  between 
the  parties.  And,  h&deed,  the  state  court  in  £eu^  has  jurisdic- 
tion of  both  the  subject-matter  and  person  of  the  defendant, 
both  being  within  the  territorial  limits  over  which  the  juris- 
diction of  the  court  by  law  extends,  and  neither  being  exempt 
therefrom  by  any  special  provision  of  law  or  otherwise. 

The  plea  is  neither  in  terms  nor  substance  one  to  the  juris- 
diction of  the  court,  but  going  directiy  to  the  merits  of  the 
action  as  alleging  facts  for  the  consideration  of  the  court,  and 
upon  which  it  is  to  determine  who  is  entitied  to  the  immediate 
possession  of  the  property,  whieh,  as  above  stated,  is  the  gist 
of  the  action.  In  other  words,  it  alleges  £acts  which,  by  an 
srfaitraiy  rule  of  law,  arising  out  of  the  peculiar  relations 
which  the  federal  and  state  courts  sustain  to  each  other  under 
our  system  of  government,  constitute  a  conclusive  defense  to 
the  action.  By  the  operation  of  that  rule  of  law,  it  shows  a 
better  right  in  the  marshal,  as  the  representative  of  the  United 
States  court,  to  the  possession  of  the  property  for  the  time 
being  than  in  the  plaintiff,  who  must  submit  the  custody  of 
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the  property  to  that  court  untQ  his  right  can  be  determined 
therein*  We  think,  therefore,  that  there  was  no  error  in  the 
court  below,  in  rendering  judgment  for  a  return  of  the  prop- 
erty or  the  value  thereof. 

Thero  is  another  consideration  which  has  a  bearing  upon 
this  question.  If  it  be  admitted  that  the  marshal  has  the 
fight  of  possession  under  his  seizure,  then  he  has  the  right  to 
resist  the  seizuro  by  the  sheriff,  and  may  forcibly  repossess 
himself  of  the  property  at  any  time.  This  court  now.  has  pos- 
session of  the  property,  and  the  control  thereof,  and  it  would 
be  an  anomaly  in  the  law  to  concede  that  another  court  has 
the  right  of^  and  is  entitled  to  the  possession,  and  yet  rofuse 
to  restore  the  possession.  The  effect  of  this  course  would  be 
practically  to  deny  the  right  which  is  conceded  in  theory,  and 
in  no  wise  tend  to  diminish  that  embarrassing  conflict  in  the 
administration  of  justice,  which  it  seems  to  have  been  the 
main  purpose  of  the  decision  to  avoid.  Conceding  thereforo 
the  correctness,  or  at  least  the  binding  force,  of  the  decision 
in  Freeman  v.  JBTotre,  24  How.  460,  we  think  the  judgment  in 
such  a  case  must  necessarily  be  for  the  rotum  of  the  property 
to  the  defendant,  and  have  no  doubt  but  that  the  United 
States  suprome  court  will  so  determine  whenever  the  question 
shall  be  directly  presented  to  that  tribunal  for  adjudication. 
In  Ableman  v.  Boothj  21  Id.  606,  will  be  found  a  further  dis- 
ousdon  of  the  principles  heroin  rofened  to,  and  from  the 
roasoning  of  the  court  in  that  case,  as  well  as  those  above 
cited,  but  little,  if  any,  doubt  can  be  entertained  of  the  proper 
judgment  to  be  rendered. 

The  judgment  below  must  be  afi&rmed. 

RsFLBvuff  wnj.  Ln  nr  Stati  Oofuta  AOAismr  XJmomd  Szaxb  MAWsifAi. 
for  goods  wrongfaUy  Mised  undmr  pn>oeit.  So  hald  by  a  diridad  ooort:  Sea 
B0feeto  WilBon  t.  Jfodbemie^  42  Am.  Deo.  68.  Bat  see  note  to  6Viniaii  ▼.  fTO- 
Mami,  76  Id.  223;  on  this  point.  In  defearmining  qneitiant  of  fodanl  oogni- 
MMUndp  itate  ooorts  ought  to  adopt  and  be  governed  by  tbe  roles  of  deciaion 
adjudicated  in  the  sapieme  oonrt  of  the  United  States:  BaaiUy  ▼.  Lmah^  6S 
Id.  494.  Bat  state  laws  are  not  binding  apon  the  officers  of  the  federal  gor- 
«mmenty  and  a  sale  made  by  a  United  States  marshal  wiU  be  deemed  Talid 
nntil  set  aside  by  the  federal  ooort:  Kmmerlif  t.  ShepUy^  fSJ  Id.  219,  and  note 
223^  referring  to  cases  showing  the  jarisdiction  of  state  ooarts  over  acts  of 
United  States  marshals.    On  this  point,  see  also  Buck  ▼.  Colbaih^  posi^  p.  91. 

Ths  plka  8BT  UP  nr  teb  pbhtozfal  cask  was  aabstantially  the  same  as  that 
Inteiposed  in  Buck  v.  Colbcah,  post,  p.  91.  An  action  of  " claim  and  delivery," 
called  in  common  parlance  "  replevin,  *'  is  governed  in  the  main  by  the  same 
roles  as  the  action  of  replevin.  Bat  in  replevia,  the  right  of  immediate  pos- 
session of  the  property  sooght  to  be  recovered  was  a  swe  qua  Hon,  and  so  it 
li  in  the  action  of  daun  and  deUvery:  BeiikM  v.  Bolman,  12  Minn.  347. 
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hYKD  V.  Picket. 

L7  MnnnaoTA,  VSL\ 

b  Aaaoan  iob  Daxaoxs  iob  Wbovovul  Lxrr  ov  PBOFSBrr  Bzixpt  kt 
L4W»  a  Mlaetiion  of  and  demand  for  the  propertj  m  exempt,  and  refusal 
hj  the  offioar»  need  not  be  proved  by  plaintiflP  to  entitle  bim  to  reoorer, 
in  a  oaae  where  the  property  levied  on  ia  a  separate  and  distinot  artiole 
erpressly  exempted  by  statnte^  nor  in  any  ease,  exoept  where  the  ex- 
en^  proper^  is  minted  with  other  of  the  same  kind  not  exempt^  or 
where  the  debtor's  properly  is  so  sitoated  that  the  officer  cannot  know 
that  it  is  exempt. 

I!i0r  Allmkd  Ajn>  Pmvsd^  that  OmckB  Skebid  oir  Pboobb  property 
iHiioh  he  knew  to  be  exempt^  may  be  considered  by  the  Jnzy  in  aggia- 
Tation  of  damages  in  an  action  for  the  wrongful  levy. 

Mmukm  m  LivT  ON  Pbopxbtt  Exxmft  bt  Law  is  as  foUy  expressed  by  a 
taking  with  knowledge  that  the  properly  is  so  exempt  as  it  would  be  by 
a  refiiBal  to  ddiTer  the  property  after  it  had  been  demanded  as  exempt 

BiBUH]>  IOB  Bzixpt  PBOPXBTr  Sbzid  ov  PBooia8»  when  necessary  in 
erder  to  enable  the  plaintiff  to  recoTer,  need  not  be  made  at  the  time  of 
the  seisore  by  the  officer,  but  should  be  made  within  a  reasonable  tims^ 
iHiich  nmst  depend  upon  the  dnnunstanoes  of  each  partionlar  case. 

Ssmaaom  ov  Ibbblbtaht  TaRiiioirr  aiteb  Qbjboiiov  thebxio  will  not 
be  enffifliiHit  groond  for  setting  aside  a  verdict^  nnleas  it  appears  or  may 
leeaonahly  be  intended  that  the  evidence  has  prejudiced  thecomplainiqg 
party. 

WbumanoM  ov  Oompbeebt  Evibmiiui  ahd  Exospnoir  to  Buldio  will  not 
be  gronnd  for  eetting  aside  the  Terdiot,  or  for  a  new  trial,  if  the  party 
eaosptiqg  is  aftsrwarda  allowed  to  and  does  introdnoe  eridence  of  the 
amefact 

BmAL  T&AT  Tmanaar  was  op  Valub  Allbqbd  dt  CkxxPLAzxnr, 

iriMre  the  q;iiestioQ  of  Tahie  is  material,  is  insufficient,  and  amounts  to 

Hm  pleading  of  a  nagatire  pregnant.    The  pleading  shoold  allege  thai 

Hm  prmisrly  ia  of  no  Tahu^  or  ahonld  state  the  valne  as  defendwrt 

it 
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JL  A,  J(me$f  for  the  appellant. 

BSpUy^  WeUij  and  Cawinaughj  for  the  respondeirts. 

B7  Court,  AtwateBi  J.  The  first  objection  raised  by  defbnd- 
«iita  upon  tiie  trial  of  this  action,  is  that  the  complaint  does 
not  state  ta/dM  sufficient  to  constitute  a  cause  of  action.  The 
complaint  alleges  that  on  the  16th  of  November,  1859,  he  was 
the  owner  and  in  possession  of  one  span  of  horses,  double  set 
of  harness,  and  neck  yoke,  of  the  value  of  $267,  which  prop- 
erty was  exempt  by  law  from  attachment  or  execution,  it  being 
the  only  team  and  tackle  therefor  owned  by  the  plaintiff; 
that  Picket  was  sheriff  of  the  county  of  Fillmore,  and  on  said 
day  defendant  Jones  sued  out  a  writ  of  attachment,  from  th# 
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district  OGfort  of  said  oonnty,  against  the  property  of  the  plain* 
tiff  not  exempt  from  execution,  in  an  action  then  pending  bk 
said  courti  in  which  Jones  was  plaintiff,  and  this  plaintiff  do* 
fendant;  that  said  Jones,  well  knowing  said  property  was  ex- 
empt, on  said  day  placed  the  writ  in  the  hands  of  the  depntj 
sheriff,  and  directed  him  to  attach  the  property;  that  said 
deputy  did  wrongfully  attach  and  take  into  his  possession  said 
property,  and  delivered  the  same  to  defendant  Jones  at  his  re* 
quest.  The  complaint  then  alleges  a  demand  of  the  property^ 
and  wrongful  detention  by  the  defendants. 

Section  99,  page  670,  Compiled  Statutes,  provides  that  **  na 
property  hereinafter  mentioned  or  represented,  shall  be  liable- 
to  attachment,  execution,  or  sale,  or  any  final  process  from  any 
court  in  this  state.''  The  appellants  contend  that  the  word 
'^  or,"  above  quoted,  should  be  ^  on,"  and  that  the  word  a» 
printed  is  a  typographical  error.  As  the  word  used  makes 
sense  in  the  connection  in  which  it  is  employed,  and  as  wo 
have  no  evidence  that  the  error  alleged  really  exists,  we  must 
take  the  language  as  we  find  it  in  the  statute.  If  the  construe- 
tion  claimed  by  appellants  be  correct,  and  the  property  sped* 
fied  be  only  exempt  from  attachment  and  sale  on  final  process, 
then  the  converse  of  the  proposition  might  be  urged  with  mucb 
force,  that  the  property  specified  is  liable  to  attachment  and 
sale  on  mesne  process,  which,  if  true,  would  greatly  limit  tho 
benefits  which  it  would  seem  the  law  intended  to  confer  upon 
the  debtor. 

This  statute  then  provides  that  certain  property  shall  not  b» 
liable  to  attachment,  execution,  or  sale.  What  is  the  liability 
here  spoken  of?  Is  it  that  an  attachment  or  execution  shall 
not  be  levied  at  all  upon  such  property,  or  if  levied  upon,  that 
it  shall  not  be  detained  in  possession  of  the  o£Scer,  as  provided 
by  law,  in  ordinary  casesT 

Section  103,  page  671,  Compiled  Statutes,  contemplates  thai 
a  levy  may  be  made  upon  property  exempt  by  law  from  exe- 
cution, ^d  in  TvU%»  v.  Ortftioein,  6  Minn.  877,  we  held  thai 
the  officer  holding  an  execution  has  the  right  to  levy  upon 
property  exempt  from  execution,  and  consequently  to  take 
the  same  into  possession.  This  rule,  although  correct  in  thai 
case,  is  perhaps  too  broadly  stated,  and  is  not  applicable  ta 
every  case  of  a  levy  of  attachment  or  execution.  The  object 
aimed  at  by  section  103  does  not  necessarily  require  such  con* 
strucUon,  and  the  application  of  the  rule  might  in  some  casein 
lead  to  injustice.    Where  exempt  property  is  mingled  with 
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oilier  of  the  same  Und  not  exempt,  or  where  the  debtor'B  profh 
«rfy  is  00  dtoated  that  the  parfy  cannot  know  that  it  is 
exempt,  there  may  be  ja8[tification  for  a  levy,  and  liability 
therefor  only  arise  npon  proper  demand  for  the  exempt  prop- 
erty. 

But  where,  as  in  the  case  at  bar,  a  separate  and  distinct 
article  of  property  is  taken,  which  is  expressly  exempt  by 
•tatnte,  and  the  party  holding  or  directing  the  service  of  the 
writ  knows  before  or  at  the  time  of  such  service  that  the 
property  seised  is  exempt,  there  is  no  reason  for  claiming  that 
the  liability  of  the  party  attaching  does  not  occur  at  the  time 
of  the  levy,  nor  that  a  demand  and  refusal  is  necessary  in 
order  to  make  the  party  levying  liable  as  a  wrong-doer.  In 
sach  dreumstances,  the  wrong  is  committed  at  the  instant  of 
seinng  the  property,  and  the  cause  of  action  then  accrues. 
A  demand  could  not  be  necessary  to  inform  the  creditor  of 
the  rights  of  the  debtor,  for  the  statute  fixes  those,  and  a  de- 
mand oould  be  only  an  idle  ceremony.  The  statute  makes 
the  exemption  absolute,  and  not  dependent  upon  selection  or 
demand  by  the  debtor. 

There  are  cases  in  which  a  selection  and  demand  may  be 
necessary,  in  order  to  fix  the  liability  of  the  attaching  party, 
and  the  case  of  TuUis  v.  (hthwein,  6  Minn.  377,  was  strictly 
of  that  character.  But  there  are  cases  in  which  such  pro- 
ceeding is  unnecessary,  and  the  one  here  presented  is  of  that 
kind.  The  statute  of  1851  only  exempted  the  specified  arti*> 
des  from  sale  under  execution  or  attachment  and  exempted 
a  team  in  order  to  enable  a  person  to  carry  on  the  profession^ 
trade,  oocupation,  or  business  in  which  he  was  wholly  or  prin- 
cipally engaged.  The  law  of  1858  has  dispensed  with  these 
restrictions.  It  exempts  the  property  absolutely,  whether  the 
debtor  needs  the  team  for  carrying  on  his  business  or  not,  and 
he  is  only  required  to  make  a  selection  or  demand  in  the  cases 
where  the  reasons  as  above  referred  to  exist.  Where  such  de- 
mand is  neoessary,  it  need  not  here  be  decided  whether  it  is 
absolutely  essential  that  the  debtor  should  in  terms  specify 
that  he  demands  the  property  on  the  ground  that  he  claims 
U  as  exempt,  though  that,  undoubtedly,  would  be  the  safer 


The  plaintiff  was  sworn  as  a  witness  in  his  own  behalf^  and 
the  fomr  following  questions  were  put  to  the  witness,  and  re- 
spectively olijected  to  by  defendant  on  the  ground  that  thaj 
were  irrelevant: — 
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Whaty  if  any,  team  did  yon  own  on  the  cdxteenth  day  of 
November,  18597 

What,  if  any,  other  team  or  stock  did  yon  own  at  that  time? 

Did  the  defendant  Jones  frequently  visit  yonr  place  of  resi- 
dence before  the  sixteenth  day  of  November,  1859  T 

Was  there  any  conversation  between  yon  and  defendant 
Jones  on  or  before  the  sixteenth  day  of  November,  1859,  in 
relation  to  the  horses  yon  have  mentioned  T — if  so,  state  the 
time  and  place  thereof. 

The  answer  of  the  defendants  denied  that  this  prcq^^erty  was 
exempt  from  attachment  or  execution,  which  issue  necessaxUj 
involved  that  of  the  defendant's  knowledge  on  the  subject. 

The  object  of  the  questions  is  not  stated,  but  from  their 
tenor  it  is  manifest  that  the  evidence  sought  was  to  piove 
these  issues,  and  especially  the  charge  that  the  defendant 
Jones  knew  the  property  was  exempt  If  the  plaintiff  could 
show  that  he  had  no  other  team  at  the  time  of  the  levy,  and 
that  the  defendant  had  the  means  of  or  actual  knowle^  of 
the  fact,  the  circumstances  would  be  material  and  relevant  to 
the  issue.  We  think  the  questions  were  relevant;  and  at  all 
events,  this  court  would  not  be  justified  in  setting  aside  a  ver* 
diet  on  the  ground  that  irrelevant  questions  or  testimony  was 
admitted,  unless  it  appeared,  or  might  reasonably  be  inferred^ 
that  prejudice  had  been  sustained  by  the  complaining  party. 

Objections  were  taken  by  the  appellants  to  any  evidence 
showing,  or  tending  to  show,  the  value  of  the  property.  The 
case  does  not  state  the  ground  of  the  objection  below,  but  the 
reason  here  given  is  on  account  of  the  insufficiency  of  the  plead- 
ings. This  ground  we  think  true  in  £Etct,  but  it  cannot  avail 
the  defendant,  inasmuch  as  the  insuffidenoy  complained  of, 
or  that  exists,  occurs  in  the  answer.  The  answer  denies  that 
the  property  is  ^'of  the  value  or  worth  the  sum  of  $267,  as 
alleged  in  Che  complaint."  Where  the  question  of  value  id 
material,  this  form  of  denial  is  insuffidenti  and  admits  the 
value  as  stated.  It  is  in  pleading  termed  a  n^ative  pregnant. 
Where  a  party  would  controvert  an  allegation  of  value,  he 
must  allege  that  the  article  is  of  no  value,  or  the  value  as  he 
claims  it  to  be.  Under  such  an  allegation  as  this,  the  value 
might  be  one  cent  less  than  alleged  in  the  complaint,  and  yet 
the  answer  would  be  literally  true.  The  defendant  cannot 
therefore  complain  that  the  plaintiff  introduced  evidence  to 
prove  the  value  of  the  property,  unless  it  were  on  the  ground 
that  it  was  to  prove  a  higher  value  than  was  alleged  in  the 
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complaint.  And  if  the  denial  of  value  is  good,  then  the  plain- 
tiff Bhonld  introdnoe  proof  to  support  the  issue. 

The  defendant  offered  in  evidence  the  statement  of  fiicts 
expected  to  be  proved  by .  Peny  H.  Jewett,  as  stated  in  the 
affidavit  of  defendants  for  continuance.  A  portion  of  the  same 
was  as  feUowSy  viz.:  ^'That  said  plaintiff  has  not  been  actually 
damaged  in  any  sum  of  money  by  reason  of  the  alleged  taking 
or  detenti^m  of  the  property  mentioned  in  the  complaint,  be* 
cause  the  plaintiff  had  no  actual  service  for  which  said  prop* 
erty  was  needed  or  could  have  been  used  by  said  plaintiff." 
This  evidence  was  objected  to  by  plaintiff,  and  excluded  by 
the  court,  to  which  ruling  defendants  excepted. 

It  is  claimed  that  this  evidence  was  proper  in  mitigation  of 
damages.  No  special  damage  is  alleged  or  claimed  for  loss  of 
service  of  the  horses,  and  defendant's  counsel  in  his  argument 
states  that  if  exemplary  damages  are  allowed  at  all,  it  is  on 
aooount  of  the  injury  to  the  feelings  of  respondent.  Such  is 
one  reason  given  by  most  elementary  writers,  and  assuming  it 
to  be  correct,  we  fail  to  see  any  error  in  excluding  the  evidence. 
An  injury  to  the  pocket  of  the  plaintiff  might  occur  from  the 
teisnre  of  the  prc^rty,  if  he  was  making  any  profitable  use  of 
H,  and  were  damages  predicated  on  that  ground,  the  evidence 
might  be  proper.  But  the  injury  to  the  feelings  arises  from 
the  outrage  upon  the  plaintiff's  rights  by  the  illegal  seizure  of 
his  property,  and  it  is  scarcely  possible  to  conceive  that  such 
iiyury  would  be  less  because  the  plaintiff,  at  the  time  of  the 
leisure,  had  not  the  team  in  active  service. 

The  fidlowing  question  was  asked  of  Oliver  Jones,  one  of  the 
defendants,  a  witness  for  the  defense,  by  defendant's  counsel, 
vis.:  '^as  any  portion  or  the  whole  of  the  property  mentioned 
fai  complaint  demanded  of  you,  as  exempt  property,  by  the 
plaintiff  or  any  one  in  his  behalf  before  the  commencement  of 
this  action, — if  so,  when  and  where?"  The  question  was 
oligected  to  as  incompetent  and  irrelevant  by  plaintiff,  and 
excluded  by  the  courts  and  this  ruling  is  here  alleged  as  ground 
of  error. 

The  complaint  states  that  the  plaintiff  demanded  the  prop- 
erty of  the  defendant,  and  the  allegation  is  not  denied  by  the 
answer.  So  fSeu*  as  a  demand  of  the  property  is  concerned, 
therefore,  it  is  admitted  by  the  pleadings.  But  it  is  claimed 
by  appellants  that  the  question  was  not  intended  to  negative 
the  pleading, — that  it  is  confined  to  a  demand  ^^as  exempt 
property,"  and  was  proper  as  reaching  the  degree  of  malice  on 
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the  part  of  appellants,  and  to  go  to  the  jury  as  affecting  the 
amount  of  exemplary  damages.  In  the  views  hereinbefore  ex- 
pressed, with  reference  to  the  sufficiency  of  the  complaint,  it 
is  considered  that  a  good  cause  of  action  is  stated  without  « 
demand.  The  wrong  was  complete  when  the  defendants  took 
plaintiff's  exempt  property,  knowing  it  to  be  such.  And 
if  any  malice  there  was,  it  was  as  fully  expressed  by  that  act 
as  it  would  have  been  by  a  refusal  to  deliver  the  property,  after 
it  had  been  demanded  as  exempt.  The  want  of  a  demand, 
either  general,  as  stated  in  the  complaint,  or  special,  as  BUg> 
gested  by  the  question,  could  not  diminish  the  guilt  or  liabQily 
of  the  defendants.  When  the  original  taking  is  wrongful,  the 
demand  is  unnecessary. 

But  whether  this  view  be  correct  or  not,  is  entirely  immn* 
terial,  so  far  as  the  defendants  are  concerned,  for  in  the  veiy 
next  line  after  the  statement  that  the  objection  of  the  plaintiff 
was  sustained,  we  read  the  witness  further,  testified  as  follows: 
^I  have  no  knowledge,  and  was  not  notified  before  the  com* 
menoement  of  this  action  by  any  person  for  the  plaintiff,  or  b^ 
the  plaintiff,  that  he  claimed  the  property  mentioned  in  com- 
plaint  as  exempt  property."  There  was  no  motion  to  strike 
out  this  testimony,  so  far  as  the  case  shows,  and  the  defendant 
has  received  the  full  benefit  of  his  question,  and  has  no  g^und 
to  complain  of  the  ruling  upon  the  same. 

The  same  witness  was  asked  by  defendant's  counsel  this 
question:  ^'Why  did  you  not  take  the  property  the  plaintiff 
proposed  to  turn  out  to  you  in  payment  of  your  demand  against 
him,  and  what  reason  did  you  assign  at  the  time  for  not  tak- 
ing the  same?"  This  question  was  objected  to  on  the  ground 
of  irrelevancy,  and  excluded  by  the  court. 

The  witness,  in  his  direct  examination,  had  testified  to  a 
conversation  with  the  plaintiff,  in  October,  1859,  in  which  the 
latter  had  claimed  to  own  some  other  stock  besides  these  horses, 
and  in  his  cross-examination  said  he  either  proposed  to  take 
some  of  the  property,  or  the  plaintiff  offered  to  turn  out  some. 
It  is  difficult  to  see  how  the  answer  to  the  above  question, 
whatever  it  might  be,  could  affect  the  issues  in  the  case.  It 
is  claimed  that  it  was  proper,  as  rebutting  Che  cross-examina- 
tion of  the  same  witness.  How  the  answer  to  the  question 
could  rebut  any  statement  the  witness  had  made,  is  not  ap-^ 
parent,  and  even  were  it  so,  it  does  not  appear  how  the  defend* 
ant  is  prejudiced  by  not  being  permitted  to  rebut  himsel£^ 
Nor  was  it  proper  for  the  jury  to  take  the  testimony  of  defend* 


July,  1862.]  Lynd  v.  Picket.  85 

anty  as  stated  on  eross-ezamination,  into  consideration  as  an 
aggravating  drcumstance,  as  the  circumstance  testified  to  oo- 
eorred  the  month  previous  to  the  seizure,  and  was  unconnected 
with  it;  and  if  the  counsel  for  the  plaintiff  made  an  improper 
use  of  the  testimony  in  addressing  the  jury,  the  defendant 
should  have  interposed  his  objection  at  such  time. 

B.  G.  Stacy  was  called  as  a  witness  in  rebuttal  by  plaintiff, 
and  this  question  proposed,  vis.:  ^^  Had  the  plaintiff  in  Octo- 
ber, 1859,  a  yoke  of  oxen  and  another  horse  which  he  claimed 
to  ownf  To  which  the  defendants  objected  that  the  same 
was  irrelevant  and  not  in  rebuttal,  and  that  witness  had  been 
examined  in  chief  to  same  point.  The  objection  was  over* 
ruled. 

If  the  olgection  of  irrelevancy  relate  to  the  issues  raised  by 
the  pleadings,  we  think  it  is  well  taken,  but  the  question  was 
not  irrelevant  to  the  evidence  oflbred  by  defendants.  The  de- 
foidant  Jones  had  sworn  that  in  October,  18{^,  plaintiff 
claimed  to  own  another  horse,  and  a  pair  of  steers.  It  is 
urged  that  the  witness  could  not  give  evidence  that  the  re- 
spondent did  not  claim  to  own  the  property.  But  the  question 
Is  susceptible  of  a  division,  and  the  witness  might  have  known 
whether  the  plaintiff  had  such  property  in  possession,  even  il 
he  oould  not  state  whether  he  claimed  to  o?m  it.  But  no  such 
objection  was  raised  below.  And  even  in  regard  to  the  claim 
of  ownership,  the  testimony  of  the  witness  might  not  be  en- 
tirely without  weight,  depending  upon  the  degree  of  intimacy 
existing  between  witness  and  plaintiff.  The  question  follow- 
ing, with  reference  to  the  ownership  of  the  gray  horse,  was 
objected  to  on  the  same  groimd,  and  substantially  the  same 
reasons  justify  its  admission,  and  it  is  deemed  unnecessary  to 
further  consider  it.  The  time  at  which  the  question  was  ad* 
mitted  was  within  the  discretion  of  the  court 

Some  or  one  of  the  witnesses  on  the  part  of  the  defendants, 
in  testifying  to  the  value  of  the  horses,  had  given  as  a  reason 
for  the  value  fixed  that  the  horses  were  unsound.  The  plain* 
lifi^  in  his  rebutting  evidence,  asked  the  witness  Stacy,  '^  Were 
the  horses  attached  by  defendants  unsound?"  This  question 
was  objected  to  by  defendants,  on  the  ground  that  the  witness 
had  been  examined  in  chief  by  plaintiff,  cross-examined  and 
dismissed  by  defendant^,  and  is  a  re-examination  of  the  wit* 
ness  in  ehie^  and  is  not  in  rebuttaL  The  objection  was  over* 
ruled* 

If  the  oljeotion  be  true  in  fact,  that  this  question  was  a 
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examination  of  the  witness  in  chief,  after  he  had  onoe  been 
dismissed,  it  is  not  ground  of  error.  It  is  within  the  die* 
cretion  of  the  court  to  permit  such  re-examination,  and  a 
court  of  review  will  not  interfere  with  the  exercise  of  this  dis- 
cretion, unless  it  may  be  for  abuse  of  the  same:  1  Greenl.  Ev^ 
c.  8,  sec  431;  Graham  A  Waterman  on  New  Trials,  676,  676 
etseq. 

But  we  think  the  question  was  proper  as  rebutting  evidence. 
Nothing  had  been  said  by  the  witnesses  for  the  plaintiff  on 
their  examination  in  chief  as  to  the  soundness  or  unsoundnen 
of  Che  horses.  That  was  new  matter  introduced  by  defend- 
ant. It  was  assigned  as  a  reason  by  the  witness  tor  the  low 
value  he  fixed  upon  the  horses.  We  think  the  plaintiff  had 
the  right  to  show  that  the  witness  was  mistaken  in  his  reason. 
To  cut  him  off  from  this  right  would  be  giving  too  narrow  a 
construction  to  the  rule  regarding  the  introduetion  of  rebutting 
evidence.  The  witness  Jones,  who  testified  to  this  unsound- 
ness, did  so,  it  is  true,  upon  cross-examination  by  plaintifl^ 
but  we  think  such  cross-examination  was  pertinent  to  the  di- 
rect, and  that  the  plaintiff  did  not,  so  far  as  the  evidence 
shows,  make  the  witness  his  own,  as  upon  independent  matteri 
and  was  entitled  to  contradict  him.  This  view  disposes  ci 
several  other  objections,  upon  the  same  groimd,  to  evidence 
Introduced  by  plaintiff  to  the  same  point 

The  court  charged  the  jury  ''that  defendants  admit  in  their 
answer  that  the  plaintiff  demanded  the  property  before  the 
commencement  of  this  action,  and  that  therefore  it  was  un- 
necessary to  prove  a  demand  in  order  to  enable  plaintiff  to 
recover,  and  also  that  if  said  property  was  exempt  from 
execution  and  sale  upon  the  process,  it  was  also  exempt  from 
attachment."    To  this  charge  the  defendants  excepted. 

In  considering  the  objection  to  the  complaint  which  waa 
first  raised  upon  the  trial,  we  had  occasion  to  determine  that 
in  this  case  a  good  cause  of  action  was  alleged  without  refer- 
ence to  the  allegation  of  a  demand.  The  court  below  seema 
to  have  tried  the  action  upon  the  theory  that  a  demand  was 
necessary,  but  that  it  was  admitted  by  the  pleadings.  It  is 
true  indeed,  that  a  demand  is  admitted  by  the  answer;  but 
not  the  demand  which  the  defendant  contends  is  necessary. 
But  if  no  demand  is  necessary,  then  it  does  not  appear  that 
the  defendants  have  been  prejudiced  by  the  ohai^.  It  is 
claimed  that  the  jury  would  consider  the  demand  as  in  ag- 
gravation of  damages.    The  language  used  in  the  charge 
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flboiTB  that  the  ccfort  spoke  of  it  in  its  relation  to  the  cause 
of  action,  as  something  necessaiy  to  ^^enable  the  plamtiff  to 
leoover."  There  is  no  evidence  that  the  jury  considered  the 
demand  as  in  a^ravation  of  damages,  and  we  are  not  to  pre- 
sume that  such  was  the  case.  We  do  not  see  (hat  the  defend- 
ants are  in  any  worse  position  under  the  charge  than  they 
would  have  been  had  the  court  charged  that  no  demand  was 
necessary.  Nor  was  there  any  error  in  the  charge  in  relation 
to  the  liability  of  the  property  to  attachment. 

The  defendants  asked  the  court  to  instruct  the  jury  as  fid* 
lows: — 

1.  The  jury  must  be  satisfied  from  the  evidence  that  the 
property  mentioned  and  claimed  in  the  complaint  as  exempt 
pniperty  by  the  plaintiff  was  chosen  by  the  plaintiff  as  exempt 
property  at  the  time  the  property  was  attached,  as  stated  in 
complaint,  and  admitted  in  the  answer,  and  that  the  plaintiff 
notified  the  defendant,  or  the  deputy  sheriff,  who  attached  the 
property,  at  that  time  that  he  so  claimed  his  right  of  exemp- 
tion,— otherwise  the  jury  must  find  a  verdict  for  the  defendants. 

This  instruetion  was  refused  by  the  court,  and  defendant 
excepted. 

There  was  no  error  in  the  refusal  to  charge  as  requested.  In 
the  views  hereinbefore  expressed,  it  will  be  seen  that  we  hold 
that  in  this  case  a  demand,  whether  general,  as  alleged  in  the 
complaint,  or  special,  in  the  language  claimed  by  defendant, 
was  unnecessary.  But  even  were  a  demand  required,  the 
instruction  would  still  be  incorrect,  in  the  form  in  which  it  is 
put  by  defendant.  It  cannot  be  true,  as  a  general  proposition, 
that  where  a  demand  is  necessary  to  constitute  a  cause  oif 
action  that  it  should  be  made,  in  all  cases,  at  the  time  of  the 
levy.  Such  a  rule  would  sometimes  work  injustice,  as  cases 
might  arise  where  it  would  be  impossible  for  the  debtor  to 
make  the  demand  at  such  time.  The  demand  should  be  made 
within  a  reasonable  time;  and  what  that  is,  must  depend  upon 
the  droumstances  of  each  case. 

The  defendants  further  requested  the  court  to  charge  that 
^if  the  jury  believe  from  the  evidence  that  the  taking  com- 
plained of  was  not  a  wrongful  taking,  then  the  defendants  are 
entitled  to  a  verdict."  This  instruction  was  given  with  this 
explanation,  that  the  taking  was  wrongful  if  the  property  was 
exempt  from  attachment,  and  the  plaintiff  had  not  tacitly  of 
otherwise  waived  his  right  to  said  exemption.  To  this  expla* 
nation  the  defendants  excepted. 
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We  think  the  law  was  correctly  given  as  stated  in  the  ezplft- 
nation  to  the  charge  requested  by  defendants.  If  the  properij 
was  absolutely  exempt  fix>m  levy  upon  attachment  or  ezeca- 
tion,  the  taking  was  without  authority  of  law,  and  necessazily 
wrongfuL 

The  defendants  also  asked  the  court  to  instruct  the  jtixy 

'Hhat  the  rule  of  damages  in  this  action  is  the  value  of  the 

property  in  cash  at  the  time  of  the  taking,  and  legal  interest 

on  such  sum  fix>m  that  time."    This  instruction  was  given 

with  this  further  instruction,  'Hhat  if  the  jury  should  find  that 

the  defendants,  knowiag  the  property  to  be  exempt,  willfully 

and  maliciously  attached  the  same  for  the  purpose  of  harassing 

and  oppressing  the  plaintiff,  then  they  would  not  be  limited  to 

the  value  of  the  property  and  interest  thereon,  but  they  might 

award  such  damages  to  the  plaintiff  as  they  should  deem  him 

entitled  to  under  the  circumstances."    To  this  charge  the 

defendants  excepted. 
In  regard  to  the  rule  of  damages  in  cases  like  the  present, 

the  decisions  have  not  been  entirely  uniform  in  this  country, 
but  the  great  weight  of  authority  has  been  in  favor  of  giving 
vindictive  or  exemplary  damages.  The  rule  as  stated  by  Mr. 
Sedgwick  is  thus  laid  down:  *'  Where  either  of  these  elements 
(fraud,  malice,  gross  negligence,  or  oppression),  mingle  in  the 
controversy,  the  law,  instead  of  adhering  to  the  system  or 
even  the  language  of  compensation,  adopts  a  wholly  different 
rule.  It  permits  the  jury  to  give  what  it  terms  punitory,  vin- 
dictive, or  exemplary  damages;  in  other  words,  blends  to- 
gether the  interest  of  society  and  of  the  aggrieved  individual, 
and  gives  damages,  not  only  to  recompense  the  sufferer,  but  to 
(iunish  the  offender":  Sedgwick  on  DamageSi  p.  99. 

And  Mr.  Starkie  states  that  '^  as  the  jury  in  an  action  of 
trespass  are  not  restrained  in  their  assessment  of  damages  to 
the  amount  of  the  mere  pecuniary  loss  sustained  by  the  plain- 
tiff, but  may  award  damages  in  respect  to  the  midicious  eon- 
duct  of  the  defendant,  and  the  degree  of  insult  with  which  the 
trespass  has  been  attended,  the  plaintiff  is  at  liberty  to  give 
in  evidence  the  circumstances  which  accompany  and  give  a 
character  to  the  trespass":  2  Stark.  Bv.,  pt  2,  p.  1114. 

Mr.  Oreenleaf  does  not  seem  to  approve  this  rule,  although 
some  of  the  authorities  cited  in  the  notes  to  his  work  on  evi- 
dence are  those  which  sustain  it.  But  we  think  the  rule 
allowing  punitory  or  exemplary  damages  in  cases  of  willful 
and  malicious  trespass,  is  based  upon  sound  reason,  and 
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reoognixed  by  too  numeioiiB  and  weighty  aufhorities  to  be  now 
distorbed,  and  will  be  regarded  as  theoorrectone  bythia  court: 
Padfie  Ins.  Co.  y.  Conard,  1  Bald.  138;  Tifft  v.  Cidvery  8  Hill, 
180;  8  Graham  &  Waterman  on  New  Trials,  p.  1126;  Samp' 
mm  V.  Henry,  11  Pick.  879;  WiOs  y.  Noj/es,  12  Id.  824;  Reed 
▼.  Daviij  4  Id.  215;  CaUe  y.  Dahin,  20  Wend.  172;  Hojft  y. 
OeUUmj  18  Johns.  141. 

The  gronnd  upon  which  the  court  instructed  the  jury  in  this 
case,  that  they  might  award  such  damages  as  they  should 
deem  him  entitled  to  under  the  circumstances,  was  put  in 
strong  language,  so  that  they  could  not  mistake  the  hctB 
necessary  to  be  proyed  in  order  to  justify  them  in  guying  ex- 
emplary damages.  They  were  instructed  that  they  might 
giye  such  damages,  if  the  defendants,  knowing  the  property 
to  be  exempt,  willfolly  and  maliciously  attached  the  same  for 
the  purpose  of  harassing  and  oppressing  the  plaintiff.  It  is 
claimed  by  defendants  that  there  were  no  aggrayating  circum- 
stances in  this  case  charged  or  proyed.  But  we  think  the  fiict 
that  defendants  knew  the  property  was  exempt  at  the  time  of 
the  levy  is  an  aggrayating  circumstance  of  the  strongest  char- 
acter. It  would  haye  been  a  trespass  on  the  part  of  defendant 
to  haye  seised  plaintiff's  exempt  property,  eyen  without  knowl- 
edge that  it  was  exempt  But  when  he  seises  it  with  such 
knowledge,  it  is  impossible  to  ascribe  any  other  than  a  mali- 
cious motiye  to  the  act,  and  the  jury,  we  think,  would  be  justi- 
fied from  that  fiict  alone,  to  find  that  it  was  done  for  the 
porpose  of  harassing  and  oppressing  the  plaintiff.  It  was  a 
groBS  outrage  upon  the  rights  of  plaintiff,  which  the  law  does 
not  tolerate,  and  justiy  allows  damages  by  way  of  punishment 
and  example.  ^  Whateyer  is  done,''  says  Shaw,  J.,  in  WiUe  y. 
Nojfes,  12  Pick.  824, ''  willfully  and  purposely,  if  it  be  at  the 
same  time  wrong  and  unlawful,  and  that  known  to  the  party, 
Ib  in  legal  contemplation  malicious.  That  which  is  done  con- 
traiy  to  one's  own  conyiction  of  duty,  or  with  a  willfiil  disre- 
gard of  the  rights  of  others,  whether  it  be  to  compass  some 
onlawfiil  end,  or  some  lawfdl  end  by  unlawful  means,  or  in 
the  language  of  the  charge,  to  do  a  wrong  or  unlawfol  act, 
knowing  it  to  be  such,  constitutes  legal  malice."  We  think 
there  was  no  error  in  the  charge  as  giyen. 

The  defendants  also  requested  the  court  to  charge  that ''  ex- 
emplary damages  are  not  allowed  in  this  action."  This  in- 
struction was  refused  by  the  judge,  and  correctiy,  for  reasons 
hereinbefine  stated. 
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The  ooort  then  instraoted  the  jmyy  if  fhey  rendered  a  geo-^ 
eral  verdict,  to  find  upon  the  following  qaeetions  of  fact  (thea 
eabmitted  by  the  court  to  the  jury  in  writing),  viz.: — 

1.  Whether  at  the  time  of  taking  said  horses  on  the  warrant 
of  attachment,  as  alleged  in  the  complaint,  the  defendant  Oli^ 
ver  Jones  knew  that  said  horses  were  exempt  from  attachment|. 
levy,  and  sale. 

2.  Whether  said  defendant  Jones,  at  the  time  of  said  taking,, 
knew  that  plaintiff  claimed  said  horses  as  exempt 

To  both  which  directions  defendant  excepted.  The  jury 
found  aflSrmatively  on  both,  and  assessed  the  damages  ai 
$435.69. 

The  authority  for  submitting  these  special  issues  is  givea 
by  section  86,  page  561,  Compiled  Statutes.  As  to  the  obj< 
tion  here  urged,  that  there  is  nothing  in  the  pleadings  or 
showing  that  the  respondent  did  claim  the  property  as  ex- 
empt, it  does  not  appear  that  this  was  the  ground  of  the  objeo- 
tion  below.  And  furthermore,  as  the  case  does  not  show  that 
all  the  evidence  taken  upon  the  trial  is  presented  to  this  courts 
we  cannot  say  that  the  verdict  was  unsupported  by  any  evi-- 
dence;  especially  as  a  general  demand  is  alleged  in  the  plead* 
ings,  and  the  evidence  might  have  shown  that  the  demanci 
actually  was  upon  the  ground  that  the  property  was  exempt 
In  such  circumstances,  we  cannot  reverse  the  judgment  upon 
the  ground  that  there  was  no  evidence  to  support  the  issu» 
submitted  to  the  jury. 

It  is  also  urged  that  the  damages  are  excessive.  Assuming 
that  the  jury  found  the  value  of  the  property  as  alleged  in  tbe^ 
complaint  (and  as  we  hold  admitted  in  the  answer),  that 
amount,  with  interest  to  the  time  of  trial,  would  leave  lest 
than  $160,  found  as  exemplary  damages.  We  are  £Eur  from 
considering  these  as  excessive  damages,  under  the  drcum* 
stances,  or  as  having  been  given  under  the  influence  of  pas- 
sion or  prejudice,  but  as  reasonable.  The  verdict  cannot  be^ 
reversed  on  this  ground. 

We  have  given  this  case,  although  not  involving  a  large^ 
pecuniary  amount,  the  consideration  which  the  able  and 
elaborate  argument  of  the  counsel  for  both  parties  has  seemed 
to  demand,  and  cannot  find  any  ground  to  interfere  with  th» 
verdict.    The  order  refusing  a  new  trial  must  be  aflSrmed. 

Lbtt  ufov  Bxncra  Paofertt,  astd  Lubbjetv  thhhziob:  See  Freeman  CA 
XzeeatioiiB,  mos.  211-215;  and  the  extensive  note  to  Van  Dreater  y.  Ek^ 
76  Am.  Deo.  646  et  aeq.    The  principal  caee  ia  dted  in  Yarn  y.  SUckmtih  t 
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Mnm.  81,  wbare  it  if  laid  that  fha  ease  of  an  offloor  loryiDg  Qpem  |tfopei'ty, 
knowing  that  it  ii  not  that  d  Hm  def aidant^  is  analDgons  to  that  of  a  sdnra 
of  property  with  knowledge  that  it  is  exempt^  and  that  in  either  ease  the  oon- 
daot  of  the  offioer  is  soch  as  may  he  considered  in  aggrayation  of  damageai 
Seianre  of  property  on  process^  knowing  it  to  be  exempt^  is  said  in  8emmm  t. 
AflMyv  Id  Minn.  82;  83  (oiting  the  principal  case),  to  be  strong  ground  for  the- 
allowanoe  of  ezenq^laty  damages. 

KxMMTLAKT  DAMAQwa,  Aeaowahob  ow,  js  GmBAL:  See  the  eztensiTe  note 
to  AmiUm  t.  WUmm,  SO  Am.  Dea  787  et  seq.  The  principal  oase  is  cited  to 
tiio  point  that  ezemplsry  damages  should  be  allowed  in  actions  for  tort»  whero 
tiio  defendant  is  guilty  of  frand,  malice,  or  oppression;  Seeman  ▼.  JVen^,  1^ 
ICiiD.  82,  88;  ifcCbriHyy.  ^^Ubrm  22  Id.  •!;  Boekkery.  Stafla,211d.  808. 

AmoMBOiir  or  Ibbblstabt  Brnxmai  as  gronnd  for  a  new  trial:  See,  for 
a  fun  dJeenssian  of  this  topiob  the  note  to  TRMe^  t.  Fo^  66  Am.  Dec.  717- 
790l  Sxosptions  to  the  rejection  of  cTidence,  which  is  afterwards  admitted^ 
are  not  grennd  for  setting  aside  the  rerdiot^  or  for  a  new  trial:  Sanborn  ▼• 
Simritmmip  17  Ifina.  906^  citing  the  princ^al  case. 

Mbkb  Naaaxmr  or  ICaxbbul  AtLWATioir  or  YALini  m  IvBumcmn^ 
aad  anoants  to  pleadii^s  a  negative  pragnaat:  See  6Uli  T.  ZMObn,  86  Ind.  881|. 
/>aaiiT.  XeoMr49]fina.  108;  JDN^sfayT.  OUmam,  12 ISL  020;  Fraakry.WiU 
n  Id.  294;  JfoUb  t.  Ai^  16Id.  02;  P^iUgkmr  w.  Dom,  U.  20^,  all 
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(7  IfiinnBCTAv  no.] 

JUH  in  Bom  VEMD  vor,  nr  Tueii%  Aumis  *'Wi 
wuh  Tj^aMOf"  where  the  facts  set  np  show  a  wrengfid  taking.    Sndi  aia 
alUyitimi  is  not  one  of  faet^  but  a  conchisinn  of  law»  arising  from  the 


I— auuiioir  n  TBHrifls — Ooxwum  or  Lawa. — Defendant  pleaded^  in  an 
aot&on  of  trespass  de  Aomi^  that  he  took  the  prufwrty  under  a  writ  cf 
attaoimisnt  cot  of  a  federal  courts  and  as  United  States  marshal;  and 
that  he  took  it  as  the  property  of  another  party,  defendanta  in  the  writb 
Bach  taking  being  admitted  by  the  pleadings,  it  is  enroneoas  to  ohscge 
Urn  Jory  that  the  right  of  property  in  the  goods  cannot  be  tried  in  tho 
courts  and  that  there  mnst  be  a  verdiot  for  dafmidaat. 


Thx  fiacti  are  stated  in  the  opinion. 

AUU  and  Peckham^  for  the  plaintiff  in  error. 

D.  A.  Seconnbe^  for  the  defendant  in  error.  • 

Bj  Court,  Atwatsb,  J.  The  statement  of  the  oase  as  gtTen 
In  the  brief  of  the  plaintiff  in  error  is  sufficient  for  a  jnoper 
understanding  of  the  points  decided^  and  is  as  follows,  vis.: — 

C!olba{h,  the  defendant  in  error,  brought  trespass  de  boni» 
against  the  plaintiff  in  error,  for  taking  certain  goods  of  the 
said  Colbath,  in  the  town  of  Anoka. 
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The  plaintiff  in  error  pleaded  three  separate  pleas:  1.  A 
general  denial;  2.  A  plea  that  he  took  under  a  writ  of  attach- 
ment out  of  the  United  States  court,  and  as  United  States 
marshal ;  and  8.  A  plea  like  the  second,  but  in  addition  setr 
ting  up  the  debt  and  judgment  following,  necessary  to  raise 
the  question  of  fraud  (as  claimed  by  plaintiff  in  error). 

The  case  was  brought  on  for  trial  before  a  jury,  and  the 
defendant  below  moved  to  dismiss  the  complaint,  on  the  ground 
that  no  wrongful  taking  was  alleged.  The  motion  was  denied, 
and  defendant  excepted.  The  defendant  then  moved  for  judg- 
ment on  the  pleadings,  which  motion  was  denied,  and  defend* 
ant  excepted. 

The  same  question  raised  by  this  motion  was  also  raised  by 
the  charge  of  the  court,  and  exceptions  thereto. 

The  defendant  also  asked  the  court  to  charge  that  under  th0 
pleadings  it  waf  incumbent  on  the  plaintiff  below  to  show  a 
valuable  consideration  for  the  sale  (to  him),  which  the  oonri 
refused,  and  defendant  excepted. 

The  jury  found  for  the  plaintiff  below,  the  court  denied  a 
motion  for  a  new  trial,  judgment  was  perfected,  and  a  writ  of 
error  sued  out 

There  was  no  error  in  the  refusal  to  dismisB  the  complaint. 
The  pleading  states  a  good  cause  of  action  against  the  defend* 
ant  The  facts  stated  in  the  complaint  show  a  ^^wrongful'' 
taking,  although  the  pleader  has  not  used  that  word  to  char* 
acterize  the  act  of  defendant  The  decisions  which  are  cited 
by  plaintiff  in  error  were  based  upon  special  statutes  con- 
trolling the  action  of  replevin;  but  whatever  might  have  been 
the  rule  previous  to  the  adoption  of  the  code,  there  can  now 
scarcely  be  a  question  as  to  the  necessity  of  such  an  allega- 
tion. It  is  not  an  allegation  of  fact,  but  a  conclusion  of  law 
arising  from  the  facts  stated. 

The  second  objection  urged  by  the  plaintiff  in  error  is,  that 
the  court  erred  in  refusing  to  charge  that  defendant  in  error 
must  show  a  sale  for  a  valuable  consideration.  We  presume 
this  request  to  charge  was  based  upon  the  ground  or  assump- 
tion that  a  sale  by  a  debtor  is  to  be  deemed  fraudulent  as 
against  his  creditors,  unless  a  valuable  consideration  be  shown. 
Whether  this  proposition  be  true  or  not,  it  is  unnecessary  here 
to  inquire,  as  the  £Eicts  presented  by  the  case  are  not  such  as 
to  justify  the  charge.  It  does  not  appear  by  the  pleadings  or 
evidence  that  the  plaintiffs,  at  whose  instance  the  writ  of  at- 
tachment was  issued,  under  which  defendant  seeks  to  justify, 


July,  1862.]  Buck  t.  Golbath.  93 

were  creditors  of  the  grantors  named  in  the  bHI  of  sale,  at  the 
time  of  such  sale.  With  regard  to  this  bill  of  sale,  the  case 
only  shows  that  the  plaintiff  read  in  evidence  a  bill  of  sale 
from  George  C.  Golbath  &  Ca  to  EL  N.  Colbaih.  All  that  ap- 
pears here  of  the  contents  of  that  bill  of  sale  is  the  names  of 
the  parties  thereto,  and  the  statement  of  plaintiff  in  evidence, 
that  ^'the  goods  described  in  the  complaint  are  a  portion  of 
those  described  in  the  bill  of  sale.  The  goods  had  been  in  my 
possession  since  May,  1861."  When  this  sale  was  made  to 
plaintiff  does  not  appear.  A  presumption,  it  is  true,  may 
arise,  that  it  was  at  the  time  they  came  into  the  possession  of 
plaintiff;  but  such  is  not  necessarily  the  case,  since  they  might 
have  been  previously  owned  by  plaintiff,  and  in  the  actual 
possession  of  some  other  person.  We  cannot  predicate  error 
upon  the  refusal  to  charge  upon  the  fietcte  presented  by  the 


The  counsel  for  the  plaintiff  also  requested  the  court  to 
charge  **  that  it  being  admitted  by  the  pleadings  that  the  de- 
fendant took  the  goods  as  United  States  marshal  for  the  dis- 
trict of  liinnesota,  by  virtue  of  process  issuing  out  of  th^ 
United  States  district  court  for  the  district  of  Minnesota,  the 
right  of  property  in  the  goods  cannot  be  tried  in  this  court, 
and  there  must  be  a  verdict  for  the  defendant."  The  court 
refused  so  to  charge,  and  defendant  excepted. 

In  the  case  of  Levks  v.  Bucky  7  Minn.  104  [anUj  p.  78],  which 
was  an  action  of  replevin,  decided  at  the  present  term,  we  had 
occasion  to  examine  a  plea  substantially  the  same  as  is  here 
interposed,  and  held  that  it  constituted  a  good  defense  in  that 
case.  That  case  was  decided  upon  the  authority  of  Freeman 
T.  HoufCy  24  How.  460,  and  upon  the  ground  that  the  United 
States  supreme  court  had  in  the  case  last  cited,  directly  de- 
eided  the  point  presented  in  Lewis  v.  Buck^  supra.  The  gist 
of  the  action  in  Freeman  v.  Hawe^  «upra,  was  the  question 
of  right  to  the  immediate  possession  of  the  property,  and 
the  court  held  that  the  marshal  having  first  seized  it  under 
his  writ,  he  should  retain  it  until  the  right  of  property  was 
determined  in  that  court,  and  that  a  plea  setting  forUi  the 
ftots  should,  if  admitted,  constitute  a  conclusive  defense. 
And  this,  not  because  the  state  court  had  not  jurisdiction  of 
the  action  or  person,  but  rather  from  the  necessity  of  the 
ease,  arising  fix>m  the  peculiar  relations  of  the  steie  and  fed« 
eral  oourte  to  avoid  an  unseemly  conflict  of  authority  with  re- 
gard to  the  pniperiy  itself  and  not  arising  out  of  any 
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in  detennining  the  title  of  the  property.  We  do  not  onder- 
fftand  that  the  case  of  Freeman  v.  Hawe^  eupra^  decides  or  es- 
tablishes the  abstract  principle,  that  in  all  cases  where  an 
officer  has  seised  property 'under  the  process  of  any  particnlar 
court,  the  question  of  title  to  the  property  must  be  determined 
in  that  court;  but  rather,  that  the  principle  is  limited  to  the 
action  of  replevin,  or  where  the  question  is  as  to  the  imme- 
diate possession  of  the  property.  And  as  we  assented  to  the 
doctrine  in  that  case,  only  on  the  ground  of  elare  dedeiij  and 
not  because  satisfied  with  the  correctness  of  the  principle 
held,  and  reasoning  by  which  it  was  established,  so  we  do 
not  propose  to  advance  a  step  further  in  that  direction,  until 
clearly  satisfied  that  the  court  of  last  resort  has  carried  the 
principle  to  the  extent  claimed  £ar  it  by  the  plaintiff  in  error. 
Whatever  may  be  the  weight  of  the  reasoning  by  which  the 
principle  in  Freeman  v.  Hawe^  eupra,  is  supported,  it  has  mani- 
festly much  more  force  as  applied  to  an  action  of  replevin, 
than  to  one  of  trespass.  Indeed,  if  it  can  be  said  that  the 
trial  of  this  action  in  the  state  court,  involves  any  conflict  of 
authority  or  jurisdiction  between  it  and  the  United  States 
eoort,  it  is  so  in  theory  only,  and  can  practically  lead  to  no 
results  prejudical  to  the  rights  of  either  court,  or  tend  to  die* 
turb  their  harmonious  relations  to  each  other. 

Entertaining  these  views  of  the  case,  it  is  unneoessaiy  to 
examine  at  length  the  positions  of  the  plaintiff  in  error  as  to 
trespass  and  replevin  beiag  concurrent  remedies,  and  the  ap* 
plicability  of  the  case  of  Freeman  v.  Howej  euproj  to  the  one 
At  bar. 

The  judgment  of  the  court  below  must  be  aflkmed. 

Faoib  onlt  should  bb  PlBiraD:  Ckmnh  y.  OOmim,  90  Am.  Deo.  82.  For 
«a  application  of  this  dootrine  to  code  pleadingy  mo  Oreen  t.  Pokmor^  76  Id. 
482;  and  note  498. 

REPLsynr  wnx  Ln  m  Stake  Cousv  AOinm  Uvrsd  States  ^^*«*^*' 
for  goods  wroDgfolly  setsed  under  prooess.  So  held  by  a  diTided  ooort:  See 
note  to  VTttem  ▼.  Madoaaie^  42  Am.  Dea  68.  Bat  see  noU  to  QHIimm  ▼.  HV- 
Amu,  76  Id.  223»  on  this  point. 

JuBiiDionoN  ov  State  Ooubxs  oyer  Aon  of  Unxtbd  States  Mabshaui 
LfMiU  y.  Bud^  ante,  p.  73,  and  note  thereto  78. 

The  pbihoifal  case  was  iollowed  in  Oolbath  ▼.  Budt,  8  Minn.  86^  in 
iHiioh  the  facts  and  parties  were  the  same.  In  Afarth  t.  Amuinmg^  20  U. 
86,  piMwfciflh  claimed  to  own  certain  personal  property  which  one  ffitohoobk 
had  mortsaged,  and  brought  an  action  to  reoover  damages  from  the  defend* 
ant  for  its  nnlawfol  taking  and  detention.  Defendant  claimed  that  as  United 
States  marshal  he  had  setsed  the  property  nnder  and  l^  Tiitae  of  a  wamnl 
el  seisnre  issued  oat  of  a  federal  ooort  in  a  proceeding  in  bankruptcy 
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«id  Hftohoookt  and  imtitated  by  one  of  his  erediton.  It  was  h«Id  that  H^ 
uadat  a  wmant  of  aeiiiire  against  a  banknipt»  a  United  States  marshal  saixes 
the  pwipeitj  cf  a  stnnger,  the  mawhal  is  a  trespassery  and  an  action  for  snoh 
ftraspass  may  be  broo^t  in  a  state  oonrt.  "It  is  tnie»"said  the  courts  "that 
tiM  fedflral  courts  in  this  inatanoe^  has  obtained  the  costody  of  the  property* 
tbo  ownsnhip  of  whieh  is  olaimed  by  the  plaintiff;  bat  since  no  claim  of  pos- 
•sssiott  of  the  property  is  set  vp  in  this  aotionf  there  can  be  no  interference 
with  tiie  property  in  the  onstody  of  the  United  States  court  in  the  proceed- 
ings in  banhniptoy,  and  no  oonfliot  can  ansae  between  the  federal  and  state 
no  action  is  properly  faroa^t  in  the  state  conrt.''  Hie  principal 
dted  m  support  of  this  doctrine;  also  J3«db  y.  CbOoCA,  3  WalL  834* 

FosHTB  liAim  ov  BiviBW  ov  "PnxxnjsFAL  Case  nr  Uhitxd  Statu  Sv- 
Coitbt:  Hifdky.  Cb0a<;h,8WaIL834.  From  the  facts  in  the  principal 
ipra^  it  win  be  seen  that  Colbath  soed  Back  in  one  of  the  state  coorts 
of  Minnesota^  in  an  action  of  trespass  far  taking  goods.  Back  pleaded  in  de- 
f eoee  that  he  was  marshal  of  the  United  States  for  the  district  of  Minneeota» 
and  that  having  in  his  hands  a  writ  of  attachment  against  certain  parties^ 
whom  be  named,  he  leried  the  same  open  the  goods*  for  the  taking  of  which 
ke  was  soed  by  Colbath.  Bat  he  did  not  ayer  that  they  were  the  goods  of 
the  defendants  in  the  writ  of  attachment.  On  the  trial,  Colbath  made  proof 
of  his  ownenhip  of  the  goods,  and  Bock  relied  solely  on  the  fact  that  he  was 
mswhal,  and  held  the  goods  onder  the  writ  in  the  attachment  sait^  The 
plaintiff  had  a  verdiot  and  jndgmenty  and  the  judgment  was  affirmed  on  enrar 
In  tiie  sapreme  conrt  of  Minnesota.  The  sopreme  court  of  the  United  States^ 
tm  review,  decided  as  fcUows:  1.  That  a  suit  prosecuted  to  the  hic^est  tri- 
cf  a  states  and  against  a  marshal  of  the  United  States  for  trespass,  who 
himealf  on  the  ground  that  the  acts  complained  of  were  performed 
hf  him  under  a  writ  of  attachment  from  the  proper  federal  court,  presents  a 
eeee  for  a  writ  of  error  under  the  twenty-fifth  section  of  the  judiciary  act^ 
when  the  final  decision  of  the  state  courts  is  against  the  validity  of  the  au- 
ihcrity  thus  set  up  ly  the  mamhal.  2.  That  the  case  of /Vvemon  v.  fToies^  24 
How.  460^  was  an  action  of  replevin,  and  decided  nothing  nuxre  than  that 
pioperly  held  by  the  United  States  marshal  under  a  writ  from  a  federal  conrt 
eorid  not  be  lawfully  taken  from  his  posesssion  by  any  state  process;  and  that 
the  pfindple  of  that  decision  is  that  the  possesiion  of  the  marshal  is  the  poe- 
eassion  of  tiie  conrt  for  the  time  being,  and  that  during  the  litigation,  no  other 
court,  not  having  a  superior  or  revisory  jurisdiction  in  the  premises^  can  be 
permitted  to  disturb  that  possession.  It  ib,  however,  only  whOe  the  property 
Is  in  the  possession  of  the  court,  either  actually  or  constructiyely,  that  the 
court  is  bound,  or  professes  to  protect  that  poeseeiion  from  the  process  of 
ether  courts.  Whenever  the  litigation  is  ended,  or  the  possession  of  the 
officer  or  court  is  disohaiged,  other  courts  are  at  liberty  to  deal  with  it  ac- 
cording to  the  rights  of  tiie  parties  before  them,  whether  thoee  rights  require 
them  to  take  possession  of  the  property  or  not  S.  That  enaction  of  trespass, 
lor  taking  goods,  does  not  come  within  tiie  prineiple  of  Freeman  y.  Home, 
ji^ra,  because  such  an  action  does  not  seek  to  interfere  with  tiie  poesession 
ef  thu  propetij  attached;  hiut  that  it  doee  involve  the  question,  not  raised  in 
that  caee^  of  tiie  extent  to  which  the  federal  courts  will  protect  their  officers 
in  tiie  eawcntica  of  thdr  proeessos.  4.  That  with  reference  to  the  question 
under  consideration,  aU  writs  and  prooesees  of  the  courts  are  divided  into  two 
nlssssst  Jketf  those  whidi  describe  specifically  the  property  to  be  seised,  and 
wfaieh  contain  a  direct  command  to  the  officer  to  take  poeseeeion  of  that  par- 
pcopsrlj}  seooud^  thoee  which  command  the  officer  to  make  or  levy 
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On  the  trial,  the  case  seems  to  have  been  submitted  to  the 
joiy  on  certain  written  interrogatories,  but  the  paper  books 
famished  us  do  not  inform  us  whether  all  the  issues  were  sub- 
mitted, or  only  the  particular  facts  embraced  in  the  seyeral 
written  interrogatories.  The  action  itself  is  one  in  which  the 
issues  of  fact  should  all  be  tried  by  the  court,  unless  by  oon- 
sent  of  parties,  or  order  of  the  court,  they  or  specific  tBCts 
involved  therein  are  submitted  to  the  juiy  or  referred. 

The  jury  found  specially,  upon  the  interrogatories  submitted 
to  them,  that  the  several  deeds  were  made  with  intent  to 
defraud  the  plaintiff  of  his  debt  against  Keek,  and  that  de- 
fendant Hoerr  had  notice  of  such  indebtedness  and  intention 
to  defraud,  and  that  he  received  the  conveyances  to  himself 
in  aid  of  Keek's  fraudulent  design.  But  they  also  found  that 
the  indebtedness  of  Keck  to  the  plaintiff  was  for  moneys  ad- 
vanced by  plaintiff  to  purchase  a  portion  of  Keek's  pre-emp- 
tion claim  before  the  same  was  pre-empted,  and  that  Hoerr 
had  no  notice  of  any  other  indebtedness  firom  Keck  to  the 
plaintiff. 

Upon  this  finding,  the  defendant  moved  for  judgment,  and 
the  court  having  granted  the  motion,  the  plaintiff  appealed 
from  the  order  granting  it.  He  now  insists  that  the  finding 
of  the  jury,  in  regard  to  the  nature  of  the  alleged  indebted- 
ness of  Keck  to  the  plaintiff,  was  not  responsive  to  any  allega- 
tion contained  in  the  pleadings,  and  therefore  should  not  have 
been  considered.  We  think,  however,  that  as  the  fftots  tended 
directly  to  disprove  the  allegation  of  Keek's  indebtedness,  they 
were  admissible  under  that  issue  as  evidence,  without  being 
specially  pleaded.  The  defendant  traversed  the  allegatioQ 
of  indebtedness  in  the  words  of  the  allegation,  and  that  was 
sufficient.  He  was  not  required  to  be  more  specific  than  the 
plaintiff. 

The  plaintiff  further  urges  that  the  judge,  on  the  hearing  of 
said  motion,  was  not  authorized  to  go  behind  the  verdict  and 
consider  the  evidence  on  which  it  was  founded;  and  that,  as 
it  is  apparent  fix>m  the  opinion  filed  that  the  court  did  base 
his  oidnion  on  the  evidence  as  he  remembered  it,  and  not  upon 
the  verdict  alone,  the  order  should  be  reversed.  It  was  un- 
necessary, perhaps,  for  the  judge  to  make  any  effort  to  sustain 
the  correctness  of  the  finding  by  a  reference  to  the  evidence 
on  which  it  was  founded,  because  the  verdict  itself  was  con* 
elusive  on  that  point;  but  still  we  cannot  see  how  it  can  affect 
the  merits  of  the  order  for  him  to  show  that  the  evidence  fully 
justified  the  verdict  in  this  particular. 
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The  most  important  question,  howeyer,  raised  in  this  case, — 
one,  in  fact,  involving  the  right  of  the  plaintiff  to  relief  nndar 
any  circumstances, — is,  whether  the  judgment  which  the  plain* 
tiff  recovered  against  Keck  is  conclusive  in  this  action,  and 
precludes  the  defendant  Hoerr  from  inquiring  into  the  alleged 
indebtedness  on  which  it  was  founded. 

There  seems  to  be  a  strange  dearth  of  authorities  on  the 
point  here  presented.  Neither  party  has  produced  or  cited  a 
single  case  that  we  have  been  able  to  find,  that  can  be  said 
to  bear  directly  upon  this  question.  Reasoning  from  princi- 
ple and  analogy,  however,  we  have  found  little  di£Biculty  in 
aixiving  at  conclusions  satisfactory  to  ourselves. 

We  have  before  remarked,  in  substance,  that  the  plaintiff 
was  himself  obliged  to  go  behind  the  judgment,  and  aver  an 
indebtedness  to  him  at  the  time  of  the  making  of  these  con* 
veyances,  because  the  judgment  was  not  of  itself  sufficient, 
having  been  rendered  long  after  the  lands  had  been  conveyed. 
It  was,  therefore,  essential  to  the  success  of  the  plaintiff  in  this 
action,  that  he  should  show  himself  to  have  been  a  creditor  of 
Keck  at  the  time  of  the  transfer.  The  issue  upon  this  point 
was,  in  frust,  one  of  the  main  issues  in  the  case,  for  unless  Keck 
was  then  indebted  to  him,  the  plaintiff  was  not  in  a  position 
to  be  prqudieed  by  any  disposition  which  Keck  might  make 
cf  his  pniperty . 

But  whether  Keck  was  so  indebted  depends  entirely  upon 
the  facts  as  they  then  existed, — not  as  they  have  since  been 
molded  by  subsequent  events.  K  he  had  a  claim  or  demand 
which  could  then,  or  when  it  became  due,  be  legally  enforced 
against  Keck,  he  was  a  creditor.  But  if  his  claim  or  demand 
was  not  of  a  character  to  be  legally  or  equitably  enforced,  he 
was  not  a  creditor,  in  our  opinion,  and  therefore  could  not  be 
picrjadioed  by  any  disposition  which  Keck  might  choose  to 
make  of  his  property.  And  if  the  conveyances  were  not 
invalid  at  the  time  they  were  executed,  as  a  fraud  upon  the 
rights  of  the  plaintiff  (and  it  does  not  appear  that  at  that  time 
or  since  there  was  any  other  person  to  whom  Keck  was  in* 
debted),  it  seems  dear  that  they  oould  not  be  vitiated  by  the 
subseqaent  act  or  omission  of  the  grantor,  to  which  the  grantee 
was  not  a  party. 

What  then  was  the  dharaoterof  the  plaintiff's  claim  against 
Keck? 

The  jury  have  found  that  the  alleged  indebtedness  was  toot 
woomyB  advanced  by  the  plaintiff  for  the  purchase  of  a  portiaii 
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of  Keek's  pre-emption  claun,  before  the  Bame  was  pre-empted. 
And  this  ooort  has  held,  in  the  case  of  8t  Peter  Company  ▼. 
Bunker^  5  Minn.  192,  that  such  a  contract  is  in  violation  of 
law,  and  against  pnblic  policy,  and  that  money  paid  thereon 
cannot  be  recovered  back.  Under  this  decision,  it  is  plain 
that  the  plaintiff  bad  no  claim  which  he  could  then  or  at  any 
subsequent  time  legally  have  enforced  against  Keck.  He  was 
not  indebted  to  the  plaintiff,  and  the  conveyances  were  not, 
therefore,  at  the  time  they  were  executed,  in  fiaud  of  the  plain- 
tiff's rights  as  a  creditor.  They  were  valid  as  between  the 
parties  thereto,  and  equally  so  as  against  the  plaintiff,  whatso- 
ever may  have  been  the  intention  with  which  they  were  made 
and  received. 

But  says  the  plaintiff,  I  have  since  recovered  a  judgment 
on  the  claim  which  I  then  had,  and  the  defendants  cannot 
now  deny  that  the  indebtedness  on  which  it  was  founded  was 
proper  and  legal.  This  may  be  true  as  to  Keck,  who  was  a 
party  to  the  action,  but  we  cannot  admit  that  the  proposition 
is  correct  as  to  the  other  defendants,  who  are  not  parties  to 
said  action,  and  had  no  opportunity  of  defending  against  the 
plaintiff's  claim  against  Keck.  We  do  not  recognise  the 
power  of  a  grantor,  under  such  circumstances,  to  destroy  or 
impair  the  title  of  his  grantee  by  neglecting  or  refusing  to 
make  a  proper  defense  to  an  action  against  himself  alone, 
in  which  the  title  was  in  no  way  involved.  That  Keck  could 
easily  have  defeated  the  action,  is  apparent  from  the  finding 
of  the  jury  in  the  case.  And  his  fiEulure  to  make  the  proper 
defense,  whether  by  collusion  with  the  plaintiff,  or  through 
indifference  as  to  the  result  of  the  action,  would  be  a  fraud 
upon  his  grantee,  if  the  judgment  were  allowed  to  affect  the 
conveyances. 

Again,  as  the  plaintiff  has  himself  found  it  necessary  to  go 
behind  the  judgment  and  appeal  to  the  fiicts  as  they  existed 
at  the  time  of  the  transfers,  why  should  he  not  be  bound  by 
them?  He  alleged  that  Keck  was  at  that  time  indebted  to 
him,  a  fact  necessary  to  his  recovery  in  this  action.  Why 
may  not  the  defendant,  after  traversing  this  allegation,  show 
that  no  such  indebtedness  existed?  I  cannot  understand  how 
the  allegation  may  be  traversed,  but  not  disproved.  It  ap* 
pears  to  me  that  the  doctrine  contended  for  by  the  plaintiff 
would  enable  the  grantor  to  defeat  his  own  conveyance  at 
pleasiue,  and  place  the  grantee  entirely  at  his  mercy.  A 
oon  veyance  valid  and  operative  when  executed  should  not  be 
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▼itiated  by  tfaeaetsogOTnlBflionflof  a  party  no  longer  interested 
in  the  BQbject-matter  conveyed.  Nor  should  the  holder  of  a 
title  perfect  in  its  inception  be  divested  of  his  estate  at  the 
will  of  another  over  whom  he  can  exercise  no  control. 

Again,  onr  statute  is  in  the  terms  following: — 

^*  EfVery  conveyance  of  any  estate  or  interest  in  lands, 
made  with  intent  to  hinder  or  defraud  creditors  or  other  per- 
sons of  their  lawful  suits,  damages,  forfeitures,  debts,  or  de-. 
mands,  .  •  •  •  shall  be  void,"  as  against  the  person  so  hinderqct 
and  defrauded. 

This,  as  well  as  the  statutes  of  most  ofiifi  Umt^'Stites  on 
the  same  subject,  is  taken  from  ttie/ English  statutes  of  13 
Klixabeth  and  27  Elisabeth;  .but  as, tLe  English  statutes  do 
not  make  use  of  the  tenU  ^'lafrful,"  may  we  not  conclude  that 
our  legislature  inseHHied  j€  to  exclude  the  idea  that  such  con- 
veyances  could  be  declared  void  as  against  any  one  holding  a 
elaim  or  demand  that  could  not  be  enfixroed  in  a  coui:t  of 
justice? 

The  order  appealed  from  is  aflSrmed. 


Cteiaioni  orF^niGiFALOAflB. — Whwe  A  fnrni«hffi  monaj  to  B  with  whfaii 
to  p»<  tmpt  oertein  Unitod  Stetes  landt  and  Ukm  a  note  therefor,  with  an 
■greemfwit  that  B  ahaU  oonTej  to  him  one  half  of  laid  lands  in  oonaidentioa 
ef  iSbm  monej  leoetredy  the  tnutmetian  ie  illegal  and  void:  Fergumm  t.  Kum' 
kr,  11  Minn.  100, 110.  An  entry  of  the  pnUio  land  by  one  peraon  in  tniat 
for  anotfaer  is  f orhiddni  by  statnta^  and  eqnity  wiU  not^  on  a  bill  to  enf oroe 
a  tmsl^  deoree  that  any  entry  in  tmst  was  made.  AU  oontnota  in  Tio- 
of  this  imyoriant  proriaian  of  the  statnte  are  Toid  and  are  nerer  «»• 
teeed*  WanmT.VmBrmi^  19WaIL65S. 


TuBBBLL  V.  Morgan. 

17  mmiaoxA,  MIL] 
UmoHZD  ImMnsnoDniB  of  Sums  or  Momir  Faid  oir  Taomammr  Hoffl 

areef  themselres  no  evidenoe. 
Inaouuomnr  of  Non  nr  EviuaNd  son  hot  CUbst  wxtk  Js  the  in* 
donementa  on  the  back  of  it  of  maoBj  paid. 

ON  WBrmDf  iNBTEOiaimi  asm  Ixjjmnanaars  WBrmrcM»  and 
be  read  in  eridenoe  only  after  proof  made  that  they  are  signed  by 
tiie  party  BOBght  to  be  ohaifedy  ofrhaTereoeiTedhisaasaatinaoBiebfaid* 
ingfbtm. 

Thb  frets  are  stated  in  the  opinion. 
.^Zlfs  and  Peeiham,  for  the  plaintifll 
fll  R.  Bigdowj  fisr  the  defendant. 
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By  Conit,  Flandbau,  J.  The  only  qneeticxi  piesented  by 
ihiB  case  is,  whether  a  party  can  offer  a  note  in  evidence  with- 
out at  the  same  time  putting  in  eyidence  all  the  indorsements 
that  may  be  upon  the  back  of  it  The  note  offered  by  the 
plaintiff  was  an  ordinary  promissory  note  payable  to  the  order 
of  William  H.  Shelley.  On  the  back  of  it  appeared  the  name 
of  said  Shelley,  and  above  his  name  appeared  the  following 

*   .indorsements: — 

y  ;!;<' J^aid  on  the  withm  May  19, 1865,  twenty-five  dollars." 
*  *\^CtctblKl>  ^,  '56,  paid  six  months  interest  on  the  within, 

""May  4,  1866,  j^dT/o^ihe  within,  sixty  doUars  ($60)." 
""October  20, 18S7;*^d/oii:tha  within,  sixty  doUars  ($60).'^ 
''May  20, 1858,  paid  on  tKcr>iUt^p,-;n^  dollars  ($60)." 
When  the  plaintiff  put  the  notie^  m.^e^dence  he  made  na 
reference  to  any  of  the  indorsements  ex($ept  the  name  of  Wil- 
liam  H.  Shelley,  which  he  read  in  evidence.  After  the  plaintiff 
had  rested  his  case,  the  defendant  insisted  that  the  indorse- 
ments were  all  in  evidence,  and  claimed  the  right  to  have  the 
payments  so  proved  appUed  to  the  principal  sum  of  said  note» 
except  so  much  of  each  respectively  as  was  necessary  to  pay 
what  interest  was  due  on  said  note  up  to  the  time  of  the  inr 
dorsement,  at  the  rate  of  seven  per  cent  per  annum,  etc.  The 
plaintiff  insisted  that  the  indorsements  were  not  in  evidence,, 
and  offered  to  have  the  case  opened  so  that  the  defendant 
might  introduce  the  same,  and  any  other  competent  testimony 
with  reference  to  payments  on  said  note.  The  defendant,, 
however,  did  not  avail  himself  of  the  proposition,  and  the 
referee  found  that  they  were  not  in  evidence,  and  disregarded 
them  in  his  finding,  allowing  no  payments  save  what  were 
admitted  in  the  pleadings. 

The  defendant's  counsel  insists  that  when  an  indorsement 
is  made  on  a  note,  it  becomes  part  of  it,  and  they  are  insep- 
arable. It  seems  to  us  that  this  doctrine,  if  we  should  admit 
it  to  be  true  in  the  main,  must  be  qualified  by  at  least  one^ 
fetct,  and  that  is,  that  the  indorsement  must  appear  to  be  the 
act  of  the  party  to  be  charged.  Now,  under  our  rule  of  evi- 
dence, which  differs  diametrically  firom  that  of  any  other 
country  that  we  are  aware  of,  if  an  indorsement  of  a  pay- 
ment purported  to  be  signed  by  a  party  who  had  a  right  ta 
receive  it,  as  for  instance  the  payee  or  holder  of  the  note, 
then  such  indorsement  would  be  prima  facie  evidence  of  the 
fiMts  contained  in  it,  until  the  person  by  whom  it  purported 
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to  haTB  been  lignad  denied  it  under  oath;  Coxnp.  Stats.  685^ 
sac  80;  and  it  may  be  that  aach  an  indorsement  would  be 
inseparable  fix>m  the  note  under  the  peculiar  rule  of  evidence 
alxrr^  referred  to;  but  in  this  case  ^e  indorsements  are  not 
ngned  at  all,  and  nothing  appears  as  to  whose  handwriting 
they  are  in,  nor  by  whom  they  were  placed  there,  nor  whether 
ihe  payee  or  holder  gave  any  consent  whateyer  to  their  being 
placed  upon  the  note.  It  is  true,  a  party  may  always  make 
evidence  against  himself^  and  never  in  his  own  favor,  but 
when  a  written  admission  of  a  party  is  sought  to  be  used 
against  him,  such  as  a  receipt  for  the  payment  of  money  (and 
this  is  the  character  of  these  indorsements),  it  must  of  course 
first  appear  that  he  made  or  authorized  it. 

Now,  if  these  indorsements  must,  as  the  defendant  insists, 
be  read  with  the  note,  they  prove  nothing  against  the  plaintiff, 
as  fion  cofMtat,  but  that  they  were  written  on  the  note  by  the 
defendant  himself  or  some  equally  unauthorized  person. 

But  we  do  not  think  the  indorsements  necessarily  form  part 
of  the  note.  In  Rowboinn  v.  BUUngUm^  17  Johns.  182,  a  bond  was 
offered  in  evidence  with  an  indorsement  of  a  payment  upon 
it,  made  in  the  handwriting  of  the  payee.  Without  the  aid 
iif  this  payment,  the  bond  would  have  been  satisfied  by  the 
operation  of  the  statute  of  limitations.  There  was  no  other 
evidence  of  the  fact  of  the  payment  having  been  made  besides 
the  indorsement  in  the  handwriting  of  the  payee.  It  was  held, 
that  alone,  the  indorsement  would  not  prove  the  fact  of  pay* 
ment,  and  that  it  would  be  necessary  to  accompany  it  with 
proof  that  it  was  made  at  the  time  of  its  date,  or  that  when 
made  its  operation  would  have  been  against  the  interest  of 
Ihe  party  making  it,  and  with  such  proof  it  would  be  good 
evidence  for  the  consideration  of  the  jury.  Suppose  in  that 
case,  as  in  the  one  at  bar,  nothing  had  appeared  as  to  who 
placed  the  indorsement  on  the  bond,  would  it  have  estab- 
lished a  payment  for  any  purpose?  We  think  not  See  also 
Bnnon  v.  Hunger j  16  Vt.  13. 

We  think  that  indorsements  on  the  back  of  written  instru* 
ments  are  independent  writings,  in  the  nature  of  receipts  or 
written  declarations,  and  that  they  can  be  read  in  evidence 
only  after  proof  made  that  they  are  signed  by  the  party  sought 
to  bo  charged,  or  have  received  his  assent  in  some  binding 
form* 

The  ooonsel  for  the  defendant  calls  our  attention  to  a  case 
leeently  decided  in  niinois,  and  which  will  appear  in  the 
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twenty*flfth  Tolome  of  Illinois  leporte  [Long  v.  Kingdon^  25 
HL  66],  where  it  was  held  ^^that  when  a  note  is  g^yen  in  evi* 
dence,  the  indorsements  on  the  back  are  also  in  OTidence,  and 
that  it  is  error  for  the  jury  to  disregard  them."  The  only 
report  of  the  decisicm  that  the  counsel  has  seen  is  in  a  l^gal 
newspaper,  and  in  the  above  words.  There  may  have  been, 
and  probably  werci  features  in  the  case  that  made  the  indorse* 
ments  evidence,  which  do  not  appear  in  the  meagre  report  we 
have  of  it.  At  any  rate,  we  could  not  hold  against  our  own 
convictions  upon  such  doubtful  authority.  And  what  strength- 
ens the  presumption  that  the  whole  of  that  case  does  not  ap- 
pear is  the  fiict  that  the  learned  and  industrious  counsel  has 
been  unable  to  find  any  other  that  holds  the  same  rule,  while 
there  are  several  that  weigh  heavily  against  it,  besides  those 
above  dted. 

The  plaintiff  seeks  a  modification  of  that  part  of  the  decree 
which  directs  the  time  of  redemption,  and  right  of  possession 
during  that  time,  to  be  governed  by  the  law  in  force  at  the 
date  of  the  decree,  and  asks  that  it  be  controlled  by  the  law  in 
force  at  the  date  of  the  mortgage.  This  point  was  fiilly  con- 
sidered in  the  case  of  8Um$  v.  Basaett^  4  Minn.  298,  and  also  in 
the  case  of  Heyward  v.  Ji^ddy  Id.  483.  The  sale  having  been 
made  by  order  of  the  court  sitting  as  a  court  of  equity,  and  not 
under  the  power  of  sale  contained  in  the  mortgage,  the  time  of 
redemption  and  the  right  of  possession  during  that  period  must 
be  controlled  by  the  law  in  force  at  the  time  the  decree  was 
made. 

The  Judgment  must  be  aflkmed. 


Thi  nunonAL  oass  wis  cmd  in  8k^  qf  Jfliweiolii  t.  Mum(m\  S  Ida. 
fl8»  to  tlw  point  that  aa  indonemont  forma  no  part  of  a  note  noeeaaarily. 
no  holder  of  a  note  may  give  it  in  oridenoeb  without  oflbring  the  indorao- 
manta  at  alL  If  the  maker  deairaa  to  nao  tho  indonementa  for  the  pnrpoao 
of  proving  paymentii  ha  wiU  be  oompallad  to  pro^  tho  handwriting  of  tho 
holder,  or  if  tho  indoraamant  ia  not  in  hia  writing;  the  anthori^  from  tho 
holder  for  the  peraon  who  mado  it  to  plaoa  it  there.  On  the  other  hand,  if 
tho  holder  of  a  note  deairaa  to  nae  an  indoreement  for  his  own  bonefit,  aa  for 
inatanoe^  to  take  tho  note  oat  of  the  operation  of  tho  atatate  of  limitationa, 
he  wiU  be  obliged  to  prove  either  the  aotnal  payment  if  the  indomment  ia 
in  hia  own  hand,  or  that  it  waa  pUced  there  by  the  maker,  or  with  hia  an- 
ihoiity.  Bat  an  indoraemant  on  a  note^  of  a  payment;  not  aigned,  is  of  no 
benefit  or  injoiy  to  any  one.  It  ia  no  evidence  of  anything  wnaanifitmi  by 
other  proof:  Id.  In  thia  oaae  the  indoraement  waa  wnaigned.  The  maker  of 
a  promiaaory  note  obtained  it  fieom  the  holder,  and  wrote  npon  tiie  book  of 
il;  "Beoeivedtheaomof  for^-aizdol]axabLoiiisviIle^2lBtof  Jannaxy,  1860"; 
asd  it  waa  held  that  aabh  aot  did  not  oonatitate  the  orime  of  iorgery.    Hie 
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principal  oaaa  was  citod  and  oommeiitod  upon  in  Toung  t.  Perkbu,  29  Id. 
174,  175,  where  it  was  held  that  to  make  an  indorsement  vpon  a  promissoiy 
•ote  of  a  partial  payment  thereon,  evidence  vnder  the  statute  to  prerent  the 
bar  of  the  statate  of  limitations,  it  most  appear  by  evidence  dehon  the  in- 
doraeaant  that  it  was  made  at  a  time  when  it  was  agaimt  the  inteNst  of  the 
holder  of  the  note  to  make  it^ 
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[7  lOmrasorA,  491] 

ov  FMnnascxBT  Korn  CAmror  Show  bt  Tajbuol  that  he  was  m 

mdfltMT  wxtiiont  reeouse. 
CosincAn  ov  Kotabt  xhat  Hi  Dxhardbd  Patioiit,  Am>  Gayb  Norm 

of  tiie  dishonor  of  a  note  to  the  indoners  thereon,  is  prima'/adeewidBiMOB 

of  tiie  iaots  stated  in  it^  nnder  the  Minnesota  statate  of  1868. 
VoocB  aw  Pluyrm  hat  bb  Ssbtbd  bt  Mail  on  a  person  living  in  the  same 

town  in  which  the  notice  is  mailed,  nnder  the  Minnesota  statate  of  1866^ 
VonoB  OF  Pboxbt  vmxd  bot  bb  Sbbt  uvdbe  Cotzb  of  what  is  popolarlj 

eaUed  an  envelope. 
Voeakt'b  Fbotbbt  18  Valiiv  thoogh  he  do  not  keep  a  recoid  of  fk 

The  facts  aie  stated  in  the  opinion. 
DanidM  and  Qrantj  for  the  plaintiff  in  errar. 
WSUam  M.  MeClwrej  for  the  defendants  in  error. 

By  Coort^  Flandbau,  J.  The  main  question  presented  bj 
ibis  case  is  whether  an  indorser  of  an  ordinary  negotiable 
promissory  note  can  plead  and  prove  that  he  had  a  parol 
imderstanding  at  the  time  he  put  his  name  on  the  note,  by 
which  he  was  not  to  be  Uable  cm  his  contract^  or  in  other 
wordsy  that  he  was  an  indorser  without  recourse.  At  first 
thought^  such  a  proposition  would  seem  to  be  in  direct  hostility 
to  the  well-known  and  most  familiar  of  all  rules  of  law,  that 
parol  evidence  is  not  admissible  to  contradictor  vary  the  terms 
of  a  written  instrument;  but  when  an  examination  of  the 
authorities  is  made,  a  great  many  decisions  can  be  found 
which  tend  strongly  to  innovate  upon  the  above  rule,  all  claim- 
ing to  observe  and  adhere  to  it,  yet  finding  some  special 
circnmstances  in  the  particular  case  upon  which  to  base  a 
distinction,  and  thus  evade  its  rigorous  operation.  There  is 
a  natural  desire  which  is  founded  on  legal  principles  to  impose 
some  character  of  liability  upon  a  party  who  signs  his  name  to 
a  contract.  This  just  inclination  of  the  judicial  mind,  in  its 
efforts  to  prevent  an  entire  failure  of  liability,  has  led  to  serious 
encroachments  upon  the  verily  and  int^gri^  of  written  instm* 
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ments,  more  particularly  in  regard  to  promiBSory  notes  and 
bills  of  exchange  than  any  other  species  of  contracts. 

A  great  deal  of  this  confusion  and  misapplication  of  princi- 
ple has  arisen  from  that  class  of  cases,  where  a  note  is  drawn 
payable  to  the  order  of  one  party,  and  is  indorsed  by  another 
previous  to  its  delivery  to  the  payee,  and  the  latter  seeks  to 
make  the  former  responsible  to  him.  Since  the  case  of  Jossd' 
lyn  V.  AmeSy  3  Mass.  274,  the  question  of  admitting  parol  evi- 
dence to  show  the  relation  of  parties  to  each  other,  and  to  fix 
iheir  relative  liabilities  upon  such  paper,  has  received  the 
adjudication  of  almost  all  the  courts  of  this  country,  and  the 
weight  of  authority  is  decidedly  in  favor  of  the  competency  of 
such  evidence.  Whether  this  is  a  departure  fit>m  principle  to 
meet  the  exigencies  of  a  special  case,  it  is  needless  now  for 
this  court  to  determine.  When  we  succeeded  the  supreme 
court  of  the  territory  of  Minnesota,  we  found  three  decisions  of 
that  court  upon  the  records  adopting  the  general  current  of 
decision:  Pierse  v.  Irvine j  1  Minn.  369;  Rey  v.  Simpsonj  Id. 
380;  Winslow  v.  Boyden^  Id.  383.  We  followed  the  precedent 
in  several  cases,  and  think  it  should  now  be  regarded  as  the 
settled  law  of  the  state:  MeComb  v.  Thompson,  2  Id.  139 
[72  Am.  Dec.  84];  Marienihal  v.  Taylor^  Id.  147. 

The  attempts  that  have  been  made  to  apply  the  rule  recog- 
nized by  these  cases  to  others  beariug  analogy  have  gradually 
and  insidiously  undermined  the  rules  of  evidence  and  intrcy 
duced  uncertainty  and  insecurity  into  a  system  which  should 
rest  upon  principle  alone.  It  is  not  our  purpose  to  extend  a 
rule  which  we  deem  questionable.  In  the  course  of  our  inves- 
tigations we  have  been  frequently  called  upon  to  examine 
questions  kindred  to  the  one  at  bar;  and  have  in  every  in- 
stance, where  we  were  untrammeled  by  the  precedents  of  our 
own  courts,  adhered  with  strictness  to  the  immutability  of 
written  instruments  when  assailed  by  parol  evidence:  Levering 
V.  Washington^  3  Minn.  323;  Walters  v.  ArrMtrong^  6  Id.  448; 
Borup  V.  Miningery  Id.  623;  Peckham  v.  OUtnanj  7  Id.  446. 

In  the  case  at  bar,  the  defendant  Kern  wrote  his  name  on 
the  back  of  the  note  without  restriction  or  qualification.  That 
alone  imports  a  contract  just  as  well  known  in  the  law  as  if 
it  was  all  written  out  over  the  signature:  Story  on  Promissory 
Notes,  sec.  135.  He  now  seeks  to  prove  by  parol  that  the 
essence  of  the  contract,  which  privna  facie  his  name  creates, 
was  extracted  by  a  parol  reservation  at  the  time  the  indorse- 
ment was  made;  or  in  other  words  that  his  contract  was  to 
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impo66  no  liability  or  obligation  upon  him.  We  do  not  think 
it  can  be  done.  The  contract  of  indorsement  does  not  fall 
within  the  class  of  contracts,  that  being  partly  rednced  to 
writing,  and  partly  resting  in  parol,  may  be  established  as  an 
entire  obligation  or  agreement  These  contracts  are  generally 
characterized  by  some  incompleteness  in  the  written  part,  in- 
dicative of  other  stipulations  being  necessary  to  its  perfection, 
or  some  kindred  feature  that  takes  them  out  of  the  ordinary 
role.  An  indorsement  lacks  no  element  of  perfection.  It 
creates  a  contract,  the  obligations  and  liabilities  of  which  are 
as  well  settled  as  any  known  to  commerce.  It  therefore  is 
not  subject  to  be  yaricKl  or  defeated  by  a  cotemporaneous  ver- 
bal agreement. 

The  counsel  for  the  defendants  seems  to  have  fallen  into  an 
error  of  fact  about  the  allegation  of  notice  of  dishonor  having 
been  served  on  the  indorsers  being  in  the  complaint  We  find 
a  ftdl  allegation  to  that  effect  in  folio  20  of  the  paper  books. 
The  note  was  protested  on  the  third  day  of  April,  1858.  At 
that  time,  the  service  might  be  made  by  mail  even  upon  a 
party  resident  within  the  town  where  the  notice  was  mailed: 
Old  R  8.,  c.  4,  art.  6,  sec.  6,  as  amended  by  sec.  4  of  the  Laws 
of  18S6,  pp.  5,  6;  Levering  v.  Washingtonj  8  Minn.  323.  The 
notaries  were,  by  section  6  of  the  same  act,  required  to  keep  a 
record  of  the  notices  so  served,  and  such  record  was  made 
evidence.  On  the  26th  of  July,  1858,  the  law  above  referred 
to  was  repealed  (Comp.  Stats.  ISS,  sec.  101),  and  a  new  law 
enacted,  which  allows  the  ^^  instrument  of  protest  accompany- 
ing any  bill  of  exchange  or  promissory  note  which  has  been 
protested,"  etc.,  to  be  evidence  of  the  tada  stated  in  it:  Comp. 
Btats.,  p.  134,  sec.  96.  This  section  refers  as  well  to  past  as 
future  protests.  The  trial  of  this  action  came  on  in  April, 
1862.  The  notarial  certificate  was,  therefore,  evidence  under 
the  law  of  1858,  which  was  in  force. 

If  a  notice  was  properly  fold^  and  addressed,  it  would  be 
BuflSdent,  whether  under  cover  of  what  is  popularly  called  an 
^envelope"  or  not;  nor  is  it  essential  to  the  validity  of  a  pro- 
test that  the  notary  should  keep  a  record  of  the  same.  It 
might  have  been  difficult  or  impossible  to  prove  it  under  the 
law  of  1866,  if  no  record  was  made,  but  the  law  of  1858  fur- 
nished another  mode. 

We  see  no  error  in  the  record,  and  the  Judgment  of  the  court 
below  must  be  affirmed. 


lOB  TuTTiiB  V.  Stbout.  [Minn. 

FabMi  Bvuhuwmi  to  BznADi  ob  Tabt  EmBor  of  ItrDOBSBMOT:  Potter^ 
JOM  T.  TViA^  67  Am.  Dw.  022;  Parite  t.  Ontfti,  29  Id.  282;  Sanbomr.Somik' 
«K  43  Id.  288;  JfeObrnft  ▼.  Thompmm,  72  Id.  84;  Oapp  r.  JNee,  74  Id.  838. 
and  ooUeoted  omm  in  notes  thereto. 

Cnsmcm  ov  Notabt  is  Pbhia  Faodb  Eyipbhos  of  the  facts  therein  set 
forth:  FogartyY.  Fhila^,  70  Am.  Dec  714»  and  note  717;  CUkenti*  Bankq^Bam- 
mare  ▼.  HiABeU^  63  Id.  714;  SmUhr.  McMams,  27  Id.  519,  and  note  522;  Browne 
▼.  PhUaddphkk  Bank,  9  Id.  483.  For  other  oases  concerning  notarial  oertifl- 
oate  of  protest  as  evidence  of  notioe,  see  Stewart  ▼.  AUkon,  Id.  433;  Lewh- 
4on  FaOa  Bank  r.  Leonard,  69  Id.  49;  Oroeker  t.  Crane,  34  Id.  228^  and  notes 
to  these  oases.  Notary's  certificate  is  prima  /aeie  sufficient  evidence  that 
notice  of  non-payment  of  a  check  was  properly  directed:  Crodser  v.  Crane, 
enpra.  Recital  of  '^notice  given"  in  protest  is  evidence  of  that  fact:  Teeie 
▼.  BandtO,  65  Id.  547. 

NoncB  OF  DISH050B  OF  Nom,  Bnxfl^  aia,  how  Sebyed  whbbb  Vuanm 
Rbbzdb  nr  8amb  Citt  ob  Towh:  See  note  to  /Ransom  ▼•  Mack,  88  Am.  Dee. 
608-613^  discnssing  this  sabjeot  at  length. 

THBPBiBGiPALCAaBWiiaoirBDin^aniaftlT.  (TotliR,  23  Ifinn.  196^andilnl 
NaL  Bank  etc.  ▼.  Naikmal  Marine  Bank  ete.,  20  Id.  60,  to  the  point  that 
parol  evidence  is  inadmissihle  to  vary  contract  of  indorsement;  and  in  Jfo»- 
IsSm  v.  Ckariee,  76  HL  310^  it  was  dted  to  the  pinnt  that  the  statute  making 
a  notary's  record  of  the  protest  of  bills  which  he  is  required  to  keep,  or  a  cer- 
tified oopy  thereof  prkna/aek  evidence  of  the  facts  therein  stated,  applies 
to  all  lnU%  whether  domestic  or  foreign;  and  that  such  reoord  or  oopy  is 
prima  /aek  evidenoe  of  demand  of  payment  of  the  drawee^  and  of  notioe  of 
dishonor  to  the  drawer,  liable^  however,  to  bo  teboited  by  other 
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Law  Rzbmptxbo  PBOPBitri  fbok  Kibuuthm  n  Ui 

Void  under  tiie  Minnesota  bill  of  rights  if  it  esoepts  from  the  ezemp- 
tica  provided  debts  or  liabilities,  for  wages  due  to  clei^  laborer^  or 
mechanios. 

OoBgiiTU'i'ioNAii  FftovmoH  nuT  Aor  shjlU.  hot  Ekbbagb  Mqbb  thav 
Om  SuB^aoF  is  not  violated  l^  imdnding  under  the  title  "An  act  for  n 
homestead  ezemptian,''  provisions  for  the  ezemptioQ  of  pereonal  pn^ 
erty. 

Thb  factB  are  sofflcienily  stated  in  the  opinioii. 

0.  C.  MerrimaTij  for  the  appellant 

/•  8.  and  D.  M.  Demmonj  for  the  respondent. 

By  Court,  Emmett,  C.  J.  The  questions  presented  for  our 
consideration  in  this  action  involved  the  constitutionality  of 
the  act  entitled  "An  act  for  a  homestead  exemption,"  passed 
March  12,  1858.  Each  party  urges  a  constitutional  objection. 
The  plaintiff  claims  that  that  portion  of  the  act  which  excepts 


July,  1862.]      TuTTLx  v.  Stbout.  10» 

m 

ttam  the  exempdoii  provided  debts  or  liabilities  for  wages  due 
to  derkSy  laborers,  or  mechanics,  is  in  direct  conflict  with  sec* 
tioD  12  of  the  bill  of  rights,  which  directs  that  ^^a  reasonable 
amount  of  property  shall  be  exempt  from  seizure  or  sale  tot 
the  payment  of  any  debt  or  liability.'' 

On  the  other  hand,  the  defendant  insists  that  the  whole  act^ 
cr  at  least  that  portion  relating  to  personal  property,  is  void^ 
because  in  violation  of  section  27  of  article  4  of  the  constitu- 
tion, it  embraces  more  than  one  subject-matter. 

In  regard  to  the  question  raised  by  the  plaintiff,  we  cannot 
resist  the  conclusion  that  the  ninth  section  of  the  act  conflicts 
with  section  12  of  the  bill  of  rights.  The  language  of  the 
constitution  is  too  plain  to  admit  of  a  serious  doubt,  either  as 
to  its  interpretation  or  application  to  the  act  under  considera- 
tion. ^^A  reasonable  amount  of  property  shall  be  exempt  from 
seixure  or  sale  for  the  payment  of  any  debt  or  liability."  This 
includes  debts  or  liabilities  of  every  kind  or  description,  with- 
out exception;  and  it  certainly  requires  no  argument  to  show 
that  a  sum  of  money  due  for  services  rendered  by  a  clerk, 
laborer,  or  mechanic,  is  a  debt  or  liability.  The  constitution 
makes  no  exception  in  favor  of  any  particular  class  of  persons, 
or  kind  of  debts  or  liabilities,  nor  should  we  recognise  the 
ri^t  of  the  legislature'to  make  any  such  distinctions.  If  one 
class  of  persons,  or  kind  of  debts  or  liabilities,  may  be  ex- 
cepted, sJl  may  be;  and  the  constitutional  provision  might 
thus  be  rendered  entirely  nugatory. 

As  to  the  defendant's  objection  that  the  act  is  void  as  em- 
bracing more  than  one  subject,  we  may  remark  that  since 
the  decision  of  this  court  in  Board  of  Supervisors  of  Ramsey 
Co.  y.  Heenanj  2  Minn.  8S0,  the  question  can  hardly  be  con- 
sidered as  still  open.  We  there  held,  in  substance,  upon  a 
similar  objection  raised  to  the  ^'act  to  provide  for  township 
organization,"  passed  August  13, 1858,  that  although  this  pro- 
vision of  the  constitution  was  not  merely  directory,  yet  where 
the  several  provisions  of  an  act  of  the  legislature  related  to 
one  general  subject,  and  there  was  no  evidence  of  an  attempt 
fraudulentiy  to  insert  matter  foreign  to  the  subject  expressed 
in  the  title,  there  was  no  violation  of  the  spirit  of  the  consti- 
tutional provision,  though  it  may  not  have  been  followed  to 
the  letter  in  adopting  the  titie;  and  therefore  that,  under  the 
titie  of  '^  An  act  to  provide  for  township  organization,"  the 
legislature  might  also  provide  for  county  organization  and 
government.    We  think  the  law  under  present  consideration 
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ifl  as  Utile  liable  to  the  objection  as  that  passed  upoQ  in  the 
case  above  referred  to.  There  is  no  pretense  of  fraud  in  its 
passage.  There  is  but  subject,  that  of  exemption  from  sale 
on  execution,  legislated  upon  by  the  act.  And  although  the 
title,  it  being  "  An  act  for  a  homestead  exemption,"  while  the 
act  treats  also  of  exemptions  of  personal  property,  does  not 
necessarily  cover  the  entire  subject,  it  is  sufficiently  sug- 
gestive thereof  to  satisfy  the  requirement  of  the  constitution. 
Indeed,  the  whole  act  may,  in  one  sense,  be  considered  as  a 
mere  amendment  to  the  law  then  in  force,  in  which  the  legis- 
lature, in  the  division  and  treatment  of  the  subject-matter, 
have  but  followed  in  the  path  laid  down  by  the  old  law. 
The  judgment  of  the  district  court  must  be  affirmed. 


Exxumoii  VBOM  BzaounoH  ganvot  bb  RrTOrmtBD  to  as  to  Cmmjou 
TaxnojacMa,  — The  exemptioii  Iaw  prdhiluts  preferaioM  ainong  Ikn  crad- 
iton:  OarrtU  ami  AfarUn**  Afpeal,  72  Am.  Deo.  779. 

Act  ov  Lboulatubk  to  KicBBAnB  but  Om  SuBjaor,  Which  shall  bs 
EXPSB88BD  Df  Rv  Tttlb:  See  extended  note  to  DavU  r,  Siate,  61  Am.  Deou 
S37-346;  note  to  BdMlle  R.  R.  Co,  ▼.  Oregorf,  5S  Id.  600;  Smto  t.  State, 
68  Id.  487;  note  to  Peopfe  ▼.  McOannp  69  Id.  648;  note  to  Firanen*9  Beneo, 
Am'n  T.  Lomnimry^  74  Id.  119;  PaarkkMum  t.  StaU,  Id.  622;  and  note  634, 
where  nnmeroiie  qneetions  oonnected  with  this  topic  will  be  found  considered. 
An  act  is  not  in  yiolation  of  the  coostitationel  provision  that  erery  law  ahaU 
embrace  bat  one  object,  which  shall  be  egprosied  in  the  title^  although  it 
embrace  several  ideas  or  steps  in  the  progress  of  its  provisions  toward  the 
attainment  of  the  main  object  expressed  in  the  title.  This  objeot  maybe  a 
broader  or  a  narrower  one;  bat  if  the  several  steps  embraoed  in  it  axe  fairlj 
oondaciTe  to  that  end  or  objeet,  it  is  still  a  mdt:  Simdo  ▼.  SMbt,  63  Id.  487. 

Thb  fbzhcipal  GA81  WAS  dTBD  in  sadi  of  the  f dUowiog  anthocities  and 
to  the  point  stated:  The  constitational  restriotian  that  "  no  law  shall  em- 
brace more  than  one  snbject,  which  shall  be  expressed  in  its  title  "  most  be 
liberally  oonstmed:  Siaieqf  Jlibmentar,  Ovi,  18  Minn.  849;  Staier,  Tcmg, 
47  Ind.  170,  171.  In  the  case  last  cited  the  coart  quoted  from  Siaie  t.  Km- 
mUat,  14  Minn.  624,  as  fbUows:  ''The  exigeneies  of  liyslation  require  that 
this  provision  shoold  not  be  so  strictly  constroed  as  to  cripple  the  l^gislatore 
by  prohibiting  the  insertiai  into  laws  of  those  matters  which,  thoagh  they 
may  not  be  specifically  expressed  in  the  title,  axe  proper  to  the  fall  aooom- 
plishment  of  the  object  so  expressed;  sadi  is  presumed  to  have  been  the  in- 
tention of  its  authors;  courts,  therefore,  give  it  a  liberal  construction.  The 
insertion,  in  a  law,  of  matters  which  may  not  be  verbally  indicated  by  tiie 
title,  if  suggested  by  it,  or  connected  with,  or  proper  to  the  more  full  aooom- 
pliihment  of  the  object  so  indicated,  is  held  to  be  in  accordance  with  ita 
spirit;  but  a  more  liberal  construction  cannot  be  given  without  letting  in  the 
evils  which  the  provision  was  intended  to  exclude."  The  principal  case  was 
cited  as  being  to  the  same  effect  In  SuUe  v.  Out^  13  Id.  849,  350,  the  title 
of  the  law  objected  to  was  in  these  words:  '*An  act  to  change  the  titles  ol 
and  regulate  the  holding  of  courts  for  counties  unorganised  for  judicial  pur- 
poses, and  to  regulate  the  manner  in  which  the  counties^  to  which  they  are 
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•ttochii  lor  nidi  piupoieay  are  to  provide  for  the  tnmaaotioa  of  the  boameM 
of  conntiM  wiuch  hare  no  board  of  county  oommiasioners.''  lliis  was  ob- 
jected to  aa  Tiolating  the  oonstitatioiial  restriction  above  named,  on  the 
ffoand  that  "in  the  body  of  the  act  the  first  seven  sections  are  devoted  to 
v^^olntmg  the  i»*>Mii*g  of  the  courts,  etc.  In  the  eighth  section  the  whole 
eabjeci  of  ooanty  bmineBs  is  provided  for,  with  a  limitation  upon  the  powers 
of  oonnty  ooDumanoneri,''  eta  The  court  oTerruled  the  objection  and  quoted 
from  the  principal  oaae  at  some  length.  "Under  eection  8^"  the  court  said, 
"Jnrors  axe  drawn  and  returned  from  counties  having  no  commissiooerB. 
That  part  of  the  law  providing  for  sueh  drawing  and  return  is  germane  to 
liM  other  portiona  tfaarso^  which  provide  for  the  holding  of  the  oonrts  on 
whieh  joron  are  to  attend,  and  although  greater  power  is  perhaps  conferred 
va  the  oonniy  offioers  than  is  neoessaiy  to  enable  them  to  draw  or  return 
J«ron»  we  do  not  think  the  law  is  therefore  Toid." 

So  whare  the  title  of  a  chapter  was  "An  act  to  amend  the  charter  of  the 
cHj  of  Si.  Paul,''  it  was  objected  that  section  7  of  the  chapter  violated  the 
ecpaiifaitiopal  restriction  that  "no  law  ahall  embrace  more  than  one  subject^ 
whiflh  ahall  be  ezpreawd  in  its  title.''  This  section  provided,  in  substance, 
tint  the  coUector  of  tazea  for  Ramsey  County  should  pay  over  his  collectiona 
ea  account  of  the  city  to  the  city  treasurer  on  the  first  Monday  of  eadi  month. 
This  was  daimed  to  relate  to  a  different  subject  from  the  balance  of  the  chap- 
ter, which  was  devoted  to  amendments  to  cortain  specified  sections  of  the  city 
ehartar.  Bat  tiie  court  said:  "We  think  section  7  may  with  propriety  be 
regarded  aa  an  amendment  to  such  charter,  and  that  the  law  doee  not  em- 
ttaoe  more  than  one  aubject  on  account  of  the  inaertion  of  aection  7»  any 
note  than  it  doee  on  account  of  the  inaertion  of  the  preceding  aectiona,  whioh 
Wilate  to  diffsrent  matters  of  detail,  but  to  the  same  general  subject^  to  wit^ 
'ttw  government  and  management  of  the  aibirs  of  the  dty  of  St.  PauL  The 
^lUectcr  of  Bamaey  County  ia  collector  of  city  tazea,  and  pro  hae  viee^  a  city 
^ffiesr:"  dt^qfSt.  PomIt.  CoUer,  12  Minn.  60^  51,  citing  the  prmdpid  case. 
Where  the  title  of  an  act  in  question  waa,  "An  act  to  authorise  the  Winona 
tad  BL  Peter  Baflway  Company  to  conadlidate  with  the  Minneaota  Central 
Railroad  Company,  and  to  bridge  the  MiaaJaaippi  River, "  it  was  objected  that 
ft  emhtaoed  more  than  one  aubject,  via.,  conadidation,  bridging  tiie  Mis- 
aifls^pi,  and  tavation  The  majority  of  the  court  were  of  the  opinion  that 
'ttw  dbjeetiflo  ought  to  be  auatained,  but  the  opinion  of  the  justice  who  de- 
livered tiie  cpinioa  waa  that  the  law  of  the  caae  came  within  the  prindple 
laid  down  h&  the  princq^  caae:  Wimma  and  St.  PeUr  R.R.Ca.v.  Waldnm, 
11  Minn.  536.  Under  an  act  entiUed  "  Homeatead  Exemption,''  the  aeoond 
aection  of  tiie  act  provided  that  a  mortgage  or  other  alienation  of  a  homeatead 
by  the  owner  thereof,  if  a  married  man,  diould  not  be  valid  without  the  aig- 
«ature  of  the  wife  to  the  same.  This  aection  waa  hdd  to  be  constitutional, 
and  embraced  within  the  subject  ezpreaaed  in  the  titie  of  the  act:  Barton  ▼. 
Drakef  21  Id.  303.  It  is  constitutionally  competent  for  the  legislature  to  de- 
termine the  amount  of  property  that  shall  be  exempted  from  seianre  or  sale 
lor  the  payment  of  any  debt  or  liability,  and  to  increase  or  diminish  such 
«moBnt  from  time  to  time;  but  it  cannot^  in  its  exemption  laws»  discriminats 
Itetween  diffsrant  rlasses  of  creditoray  and  kinds  of  debta  or  liabilitiee:  Ool^ 
mm^w.  SaUandi,  22  Id.  141. 
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Actual  RMOMtia  vpoh  PBSiasn  Oladibd  mb  HominAD  n  Ki 

under  the  Minnewota  homestead  aot  of  1868^  to  emmpi  tiiem  from 

on  ezeeution. 
JuDamHT  LxxN  Attaowm  to  HomsnuD  owned  and  ooonpied  1^  the  debtes 

as  a  residence,  and  may  be  enf oroed  whsnerer  tbo  pranuses  oeaaa  to  W 

occapied  by  the  debtor  or  his  hndij  as  a  homestead. 

LiQISLATinUI    GAHHOT    DbFUVS    JUDQlCnT    GKBDEXOiR    Of    WB    I^MW     OH 

HoMSSTBAD  PBumHM,  after  the  right  is  perf eoted  by  the  dookelaig  of 
the  judgment;  nor  of  his  right  to  asU  tiie  proper^  on  exeeation,  npoA 
its  ceasing  to  be  a  homestsad. 
Aor  EnuLBonro  Riovra  ov  HoiaBmAD  Owrbbs  a  PmwpMmvM  ovi.t, 
and  cannot  affect  judgments  obtained  prior  to  its  passage. 

Action  to  set  aside  sale  of  land.  D.  J.  Millard  obtained  a 
judgment  against  A.  J.  Tillotson,  who  at  the  time  resided  on 
the  premises  in  question  and  claimed  them  as  a  homestead. 
After  the  judgment  was  docketed,  Tillotson  and  fieanily  re* 
moved  to  another  part  of  the  county,  but  notified  Millard  that 
he  still  claimed  the  premises  as  his  homestead.  The  prem- 
ises were  levied  upon  and  sold  under  the  judgment,  and  H.  G. 
Butler  became  the  purchaser.  Butler  was  made  a  parij 
defendant  by  Tillotson,  who  brought  suit  to  have  the  sale  set 
aside.  The  court  refused  to  set  aside  the  sale,  and  gave  judg-^ 
ment  for  defendants,  and  plaintiff  appealed. 

R,  A.  JoneSf  for  the  appellant 
Henry  0.  BuUerf  for  the  respondents. 

By  Court,  Atwateb,  J.  The  word  ''homestead"  in  ordinarf 
use  has  a  popular  and  well-understood  meaning,  which  maj  b# 
sufficiently  accurately  defined  as  the  place  of  residence  of  the 
family.  That  is  the  prominent  idea  connected  with  the  use 
of  the  word,  a  dwelling-house  being  inseparably  associated 
with  the  meaning  of  the  word,  in  which  the  family  of  the  owner 
resides,  and  connected  therewith  a  greater  or  less  quantity 
of  land.  There  can  be  no  doubt  but  the  legislature  in  the- 
exemption  act  have  used  the  word  in  its  ordinary  acoeptationi 
and  have  not  intended  it  should  receive  any  restricted  or  tedir 
nical  signification,  if  indeed  any  such  it  has.  The  language 
of  the  act  of  1858  (which  was  in  force  at  the  time  the  judg^ 
ment  herein  specified  was  obtained),  seems  to  assume,  as  a 
matter  of  course,  that  a  dwelling-house  is  a  constitutent  and 
indispensable  part  of  the  homestead.    While  the  popular  idea 
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attached  to  the  word  "  homestead  "  inolndes  a  dwelling-house 
as  an  indispensable  part,  as  above  stated,  it  includes  a  certain, 
but  no  definite  quantity  of  land,  and  one  purpose  of  section 
92,  page  669,  Compiled  Statutes,  was  to  fix  a  definite  limit  to 
the  quantity  of  land  which,  with  the  dwelling-house,  should 
constitute  the  homestead. 

The  homestead,  then,  which  the  statute  exempts  from  sale 
on  execution,  is  (in  this  case)  eighty  acres  of  land,  with  the 
dwelling-house  thereon,  and  its  appurtenances,  owned  and 
occupied  by  any  resident  of  this  state.  It  is  claimed  by  the 
appellant  that  actual  residence  upon  the  premises  is  not  neces- 
sary to  entitle  a  debtor  to  his  privilege  of  exemption;  and  that 
the  word  ^'occupied,"  as  used  in  the  statute,  means  '^use, 
tenure,  possession."  That  such  is  the  frequent  meaning  of 
the  word  may  be  conceded,  but  we  cannot  think  that  such  is 
{ts  meaning  as  used  in  this  statute.  The  premises  are  to  be 
occupied  as  and  for  the  purpose  of  a  homestead,  as  is  manifest 
from  the  connection  in  which  the  term  is  used.  The  object  of 
the  statute  was  to  protect  the  debtor  and  his  family  in  the 
enjoyment  of  a  home,  and  not  to  give  him  the  use  of  a  certain 
quantity  of  land  and  dwelling-house  for  any  other  purpose. 
To  call  the  premises  the  homestead  of  the  debtor  and  his 
family,  when  the  debtor  resides  elsewhere,  and  rents  or  leaves 
the  premises  vacant,  would  be  a  misnomer, — a  use  of  lan« 
guage  never  contemplated  by  the  legislature.  Substantially 
the  same  views  are  expressed  in  FoUom  v.  Carit,  5  Minn.  838 
[80  Am.  Deo.  429],  and  after  further  argument  and  considera- 
tion, we  see  no  reason  to  change  the  views  there  expressed,  as 
to  the  necessity  of  the  occupancy  of  the  homestead  as  a  resi- 
dence, by  the  debtor  and  his  faxnily,  in  order  to  entitie  him  to 
the  exemption  provided  by  statute. 

The  act  of  1851  (R.  S.,  p.  863,  sec.  98)  exempted  from  sale 
on  execution  a  homestead,  'Hhat  is  to  say,  the  land  and  build- 
ings thereon,  occupied  as  a  residence,  and  owned  by  the  debtor, 
he  or  she  being  a  house-holder,  to  the  value  of  one  thousand 
dollars."  The  repealing  act  of  1858  has  changed  this  lan- 
guage, using  instead  the  phrase  '^occupied  by  any  resident  of 
this  state."  This  language,  it  may  be  admitted,  Ib  lees  ex- 
plicit in  fixing  the  residence  of  the  debtor  upon  the  exempt 
premiseSt  and  the  objection  that  by  the  omission  of  these  words 
the  legialatore  intended  to  change  the  rule  as  to  the  residence 
would  have  much  force,  were  this  the  only  marked  change  in 
tbf  act  of  1868,  as  stated  by  the  counsel  for  the  appellant 
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But  the  important  change  contemplated  by  the  last-named 
act  was  to  substitute  a  definite  quantity  of  land  from  exemp- 
tion, irrespectiye  of  value,  instead  of  an  amount  limited  to  the 
value  of  one  thousand  dollars.  The  language  employed  will 
not  justify  the  construction  that  the  legislature  intended  to  go 
further  than  this,  and  dispense  with  a  residence  upon  the 
premises.  It  is  not  necessary  to  adopt  the  opposite  construc- 
tion, in  order  to  give  effect  to  the  clause  in  section  92,  ''to  be 
selected  by  the  owner  thereof*'  Where  the  land  connected 
with  the  dwelling-house  and  residence  of  the  debtor  amounts 
to  more  than  eighty  acres,  the  excess  is  liable  to  execution^ 
and  some  method  must  be  adopted  for  reaching  it.  The  stat- 
ute gives  the  debtor  the  right  to  select  his  eighty,  and  does  not 
allow  the  plaintiff  in  the  execution,  or  any  otiier  party  than 
the  debtor,  to  say  where  such  excess  shall  be  taken.  Or  it 
may  be,  that  where  the  debtor  owned  two  dwelling-houses, 
ntuated  on  two  separate  tracts  of  land,  he  would  be  permitted 
to  select  between  them. 

That  in  the  opinion,  at  least,  of  the  legislature  of  1860,  the 
act  of  1858  did  not  authorize  the  debtor  to  remove  from  the 
premises,  is  manifest  from  the  fact  that  during  the  session  of 
that  year  the  legislature  passed  an  act  expressly  authorizing 
the  debtor  to  remove  from  the  premises,  without  rendering 
them  liable  to  sale  on  execution. 

The  judgment  upon  which  the  premises  in  question  were  sold 
was  obtained  in  December,  1858.  By  section  77,  Compiled 
Statutes,  page  566,  that  judgment  became  a  lien  on  all  the  real 
property  of  the  judgment  debtor  in  the  county  owned  by  him 
at  the  time  of  the  judgment,  or  afterwards  acquired.  The  court 
had  occasion  in  FoUom  v.  Carii,  5  Minn.  383  [80  Am.  Dec. 
429],  to  give  a  construction  to  this  statute,  and  there  held  that 
the  lien  attached  to  the  homestead  owned  and  occupied  by  the 
debtor  as  a  residence,  and  that  the  exemption  of  the  homestead 
was  only  an  exemption  from  sale  on  execution,  while  occupied 
by  the  debtor  or  his  fiunily,  but  did  not  affect  the  lien  of  the 
Judgment. 

But  it  is  claimed  that  the  case  of  the  plaintiff  comes  within 
the  act  approved  March  10, 1860:  Sess.  Laws,  1860,  p.  286. 
This  act  provides  ^^that  the  owner  of  a  homestead  under  the 
laws  of  this  state  may  remove  therefrom,  or  sell  and  convey 
the  same,  and  such  removal,  or  sale  and  conveyance,  shall  not 
render  such  homestead  liable  or  subject  to  forced  sale  on  ex^ 
oution  or  other  process  hereafter  issued  on  any  judgment  or 
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decree  of  any  court  in  this  state,  or  of  the  diBtrict  court  of  iM 
United  States  for  the  state  of  Minnesota  against  such  owner; 
nor  shall  any  judgment  or  decree  of  any  such  court  be  a  lien 
on  such  homestead  for  any  purpose  whatever." 

It  is  admitted  by  the  case  that  the  premises  were  owned  and 
ooeuped  by  the  plaintiff  as  a  homestead  prior  to  the  second 
day  of  April,  1860,  and  that  upon  said  day  he  removed  with 
his  family  from  said  premises  to  Chatfield,  in  said  county, 
where  he  has  ever  since  resided  with  his  family.  Consequently, 
if  the  act  be  constitutional,  as  applied  to  judgments  obtained 
previous  to  its  passage,  the  premises  of  the  plaintiff,  notwith- 
standing his  removal  therefrom,  were  not  subject  to  sale  on 
execution. 

The  judgment  creditor  Millard,  upon  the  docketing  of  his 
judgment,  obtained  a  lien  upon  the  premises  in  question.  Ho 
had  thereby  the  right  to  sell  these  premises  upon  the  happen- 
ing of  a  certain  contingency,  to  wit,  when  the  premises  ceased 
to  be  occupied  by  the  debto  or  his  family  as  a  homestead. 
This  right  was  perfected  in  the  defendant  Millard,  when  the 
judgment  was  docketed,  was  then  vested  in  him,  without  any 
farther  act  to  be  done  on  his  part  It  was  a  valuable  right,  at 
least  to  some  extent,  and  acquired  by  the  use  of  the  means 
allowed  by  law,  and  I  do  not  think  the  legislature  could  law- 
folly  deprive  him  of  the  power  to  exercise  it,  by  any  act  passed 
subsequent  to  its  acquisition.  It  has  been  held  to  be  within 
the  Intimate  scope  of  legislative  action  to  extend  the  time  of 
redemptioD  on  the  sale  of  mortgaged  premises  beyond  the 
limit  existing  at  the  time  the  contract  was  made.  But  any 
law  which  prohibited  the  creditor  from  selling  at  all,  or  from 
in  any  manner  obtaining  possession  of  the  premises  upon 
which  he  held  a  mortgage  lien,  would  doubtless  be  held  to  that 
extent  unconstitutional  and  void.  But  this  is  precisely  what 
the  act  in  question  does,  save  that  the  lien  is  in  this  case  cre- 
ated by  operation  of  law,  instead  of  by  the  act  of  the  parties. 
That,  however,  cannot  alter  the  nature  of  the  right,  nor  can 
the  further  fact  that  no  definite  time  can  be  fixed  for  the  hap- 
pening of  the  contingency  on  which  its  exercise  depends.  It 
is  sufficient  to  know  that  the  contingency  may  happen  at  any 
time,  and  must  happen  at  some  time,  either  by  act  of  the 
judgment  debtor  himself,  or  from  the  dissolution  of  the  family 
relation  in  the  usual  course  of  nature.  Unless  this  lien,  and 
the  right  consequent  upon  it,  can  be  said  to  be  absolutely  value- 
iflss,  the  legislature  had  no  authority  to  destroy  it    That  a 
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homestead,  trammeled  with  the  restrictions  of  the  act  of  1858,. 
woold  be  of  far  less  value  to  the  owner  than  fireed  from  them, 
needs  no  argument  to  prove.  Many  a  judgment  debtor  would 
prefer  to  relinquish  his  homestead  to  his  creditor  rather  than 
retain  it  at  the  price  of  a  continued  residence  upon  it.  And 
ordinarily,  it  is  probably  true  that  the  value  of  the  homestead 
is  increased  to  the  judgment  creditor  in  the  same  ratio  as  it 
is  diminished  to  the  debtor  in  consequence  of  the  existence 
of  the  lien.  As  the  construction  of  the  law  claimed  by 
appellant  would  entirely  destroy  the  remedy  of  the  judgment 
creditor,  so  fSeir  as  this  property  is  concerned,  I  do  not  think  it 
can  obtain,  and  that  the  law  has  no  application  to  judgments^ 
docketed  and  in  force  previous  to  its  passage. 

The  only  issue  made  by  the  answer  is  that  the  premises  in 
question  were  not  the  homestead  of  the  plaintiff  at  the  time  of 
the  levy;  the  allegation  in  that  behalf  being  that  the  defend- 
ants deny  that  ^^the  land  and  premises  described  in  the  com* 
plaint  was,  on  the  thirtieth  day  of  April,  1860,  the  homestead 
of  the  plaintiff  or  his  £&mily;  or  that  at  said  time  the  said 
plaintiff  was  in  the  possession  of  the  same;  .  •  •  •  and  further 
say  that  (m  the  second  day  of  April,  1860,  the  plaintiff  re- 
moved with  his  family  from  the  premises  above  described, 
without  the  intention  of  returning  thereto,  or  again  occupying 
the  same,  and  ceased  to  occupy  the  same  as  a  residence  and 
homestead,  and  has  ever  since  said  time,  with  his  family,  re- 
sided and  still  resides  in  the  town  of  Ohatfield.''  The  appel- 
lant urges  the  objection  that  the  allegation  in  the  answer  of 
an  abandonment  of  the  homestead  by  plaintiff  is  not  proved. 
It  is  somewhat  difficult  to  determine,  from  the  informal  man- 
ner  in  which  the  proceedings  below  are  presented  by  the  case, 
what  was  proved  on  the  trial.  The  judge  has  not  made  any 
separate  statement  of  frusts  found  and  conclusions  of  law 
thereon,  as  required  by  statute.  But  the  judgment  is  not  ob> 
jected  to  by  either  party  upon  this  ground.  It  appears  from 
the  case  that  the  counsel  for  both  parties  agreed  upon  a  cer- 
tain statement,  as  evidence  in  the  case,  and  upon  snch  state- 
ment and  the  pleadings  therein  the  court  should  give  judgment 
in  the  action.  After  setting  forth  this  evidence,  it  is  stated  in 
the  case,  '^the  court  found  upon  the  issues  in  said  action 
against  tiie  plaintiff,  and  ordered  that  the  same  be  made  of 
record  as  upon  motion  by  the  plaintiff  for  a  judgment  upon 
the  pleadings  in  said  action.  And  upon  motion  of  defend- 
ants' attorneys,  the  following  order  was  made  by  the  court 
therein: — 
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^Thd  plaintiff  in  tluB  action  haying  in  open  court,  by  his 
ooDnsel,  Jones,  Willard,  and  Jones,  admitted  that  on  the  sec- 
ond day  of  April,  1860,  the  plaintiff  removed  with  his  family 
from  die  land  and  premises  described  in  the  complaint  in  this 
action,  and  had  ever  since  that  time  resided  in  the  town  of 
Chatfield,  and  haying  moved  the  court  upon  the  pleadings  in 
this  action  for  the  judgment  demanded  in  the  complaint; 
after  hearing,  etc.,  it  is  adjudged  and  ordered  that  said  motion 
be  denied.''  It  is  then  further  stated:  '^  The  plaintiff  and  de- 
fondants,  by  their  said  attorneys,  haying  stipulated  that  the 
ooort  should  render  judgment  upon  the  pleadings  in  this 
action,  and  the  admissions  aforesaid,  it  is  also  ordered  and 
adjudged  that  judgment  be  rendered  in  (his  action  for  the 
defiandants."  Here  are  two  different  stipulations  reported  by 
the  case:  the  first,  that  upon  the  statement  of  evidence  and 
the  pleadings  the  court  should  give  jurlgment;  and  the  second, 
that  upon  the  admissions  of  plaintiff 'fl  attorneys  in  open  court, 
and  upon  the  pleadings,  the  court  should  give  judgment.  The 
admissions  show  the  removal  of  the  phvintiff  and  feunily  from 
the  premises  on  the  second  day  of  April,  1860,  and  his  oon- 
tinued  residence  thereafter  in  Chatfield.  The  statement  of 
evidence,  if  found  true,  is  fuller  as  to  the  intent  of  permanent 
abandonment  From  all  the  fi&cts  presented  to  this  court,  we 
think  there  was  sufficient  to  justify  the  court  below  in  finding 
the  issue  of  the  removal  from,  and  abandonment  of,  the  prem- 
ises on  the  part  of  the  plaintiff  as  proved,  and  tlk«^  ^ere  was 
no  error  in  rendering  judgment  for  the  defendants. 

The  judgment  is  affirmed. 

AtmfAL  USB  AHD  OoOUFAnOK  jkBB  KianSABT  TO  OoMwrniYM  Hou- 
snuD  AVD  TO  BzBfPT  It  tbom,  Fobokd  Sau:  Chark$»  ▼.  Lttmbermm,  SB 
Am.  Dec  467»  and  note  463;  note  to  WaUen  ▼.  Peopte,  ^  Id.  735;  eztendaJ 
Boto  to  Prpor  ▼.  SUme,  70  Id.  347,  348,  360. 

HoicnasAB  d  Bubjwct  to  Lxsr  ov  Jxn>aMDra^  in  Wiiconain,  and  may 
be  eold  vadsr  exeontion  alter  it  has  oeaaed  to  be  ench  by  the  Tolnntaiy  aet  ol 
the  jndgBMnt  debtor:  IToffT.  Bcwe,  62  Am.  Dec  705,  and  note  709;  bat  thai 
m  jndgmimt  ia  not  laeh  a  lien  on  a  homestead  a«  to  enable  it  to  be  iold  «a 
•zeeation,  see  caaea  dted  in  note  to  Ackkg  r.  OhomberkUn,  76  Id.  51Sb 

SrATum  Ehlaboho  Kxmmona  ov  FBorxBrr  from  execation  axe  ooo- 
•titiitional:  ifone  ▼.  CfooU;  62  Am.  Dec  103;  m^  to  CfcOm  y.  SUminifUm,  10 
Id.  138. 

An  rsoioiPAL  OAsa  was  oixd  in  Fergnaon  ▼•  Kmakr^  27  Minn.  160,  and 
JCefl^  T.  Baker^  10  Id.  156^  to  the  pomt  that  the  word  "homestead"  in  the 
statnte  ia  need  in  its  ovd^naiy  and  popolar  sense,  to  designate  a  dwellin|r- 
place  used  and  ooenpied  as  a  home  for  its  owner  and  his  family,  if  he  has  one 
tt  somnnisui  fitness  in  the  plaoe  for  the  nses  of  a  home^  idiioh  inolndts  a 
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chraning-hoaM  and  more  or  len  land  oonnected  fherewitliy  and  reaideoM^ 
luey  and  oooapancy  1^  the  owner  as  a  home  for  himaelf,  and  also  for  hit 
family,  if  he  has  one.  These  are  the  esseptial  tests  of  a  homestead  in  fact: 
Ferguson  ▼.  Krnnler,  27  Id.  159.  The  principal  case  was  cited  in  BurweU  t. 
TuBia,  12  Id.  576^  to  the  point  that  a  judgment  reoorered  prior  to  1860  he- 
eame  a  lien  on  a  homestead,  and  that  the  law  of  1860  making  homesteads 
exempt  from  liens  did  not  apply  to  judgments  rendered  before  its  passage. 
Where  persons  have  distrained,  and  taken  the  property  distrained  npon  into 
possession,  before  tiie  passage  of  an  act  abolishing  the  remedy  by  disttoss^ 
their  rights  nnder  their  disticss  axe  nnafieoted  by  siioh  act:  IhOdier  t.  CM' 
«er,  2AId.nfi. 


BsiMHALL  V.  Van  Gampbn. 

[8  mmnsoTA,  ULJ 

L4WI  OF  Sinn  Buomb  msm  Faoxb  to  bb  FBonDb 

Stati  will  Taki  JvDiaiii.  Nonoi  of  m  Owv  Lawi  oiilt^  and 

enacted  by  the  federal  govemment. 
Oouvn  or  Onx  Btatb  will  Pbuumb  tbat  Lawi  ov  Oibse  SiAni 

like  their  own,  in  the  absence  of  proof  to  the  oontrary. 
Aaaxm  uvov  Nora  Bxbodtkd  oh  Suvbat  cannot  be  sostained  vader  tho 

laws  of  Minnesota. 
TiOLATiON  ov  SuirnAT  Aor  u  oobtra  Bohob  Mobii»  and  will  not  bo  no- 

tained  by  the  courts, 
lonov  UPON  BuBaGBimoir.  —Where  a  valid  snbooription  of  funds  towaidi 

the  erectian  of  a  bridgSb  according  to  certain  plans,  speolfication%  eto., 

and  payable  on  demand,  has  been  made^  an  action  will  lie  for  tiie  reooreiy 

of  the  subscription  before  the  erection  of  tiie  bridge. 
Wmaa  SunacBimoN  or  Fuvni  towasds  BRionoH  of  BsiDan  his  aim 

"Paid,  and  the  contractor  has  failed  to  erect  the  bridge^  the  contributor 

can  maintain  an  action  for  damages  for  breach  of  the  contract 

WSDDLU   SUBSGBIPTXOH  OV   FUNDB  TOWABDS   ESKIIOH  OV   BbIDGB  HAS  HOT 

BBEir  "Paid,  and  the  bridge  has  not  been  built  a«  agreed  upon,  the  failure 
to  perform  the  contract  may  be  pleaded  in  defense  of  an  aotian  for  the 
sum  subscribed,  or  in  reply  to  it  when  cfiiBred  as  an  oflbet. 

Ho  QnB  oak  CkANOB  PuBFOO  IOB  WhXGB  SUBSCBIPnON  WA8  IfAim^  witii* 

out  the  subscriber  s  consent. 


DsFENOAinr,  Van  Campen,  gave  his  promiBsory  note  to 
Joseph  Daniels  for  five  hundred  dollars  and  interest.  The 
note  was  dated  July  30, 1858,  and  was  made  in  the  state  of 
New  York,  on  Sunday.  After  maturity,  it  was,  on  November 
16, 1858,  indorsed  and  delivered  to  plaintifi',  BrimhaU,  who 
sued  upon  it  in  the  state  of  Minnesota.  The  facts  were  found 
by  a  referee.  It  seems  that  defendant,  who  was  a  road  super- 
visor, was  authorized  by  the  county  board  of  supervisors  of 
the  county  of  Goodhue  to  contract  for  the  construction  of  a 
good  suspension  bridge  over  Cannon  River,  at  the  town  of 
Cannon  Falls,  in  Minnesota.    The  county  authorities  agreed 
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to  pay  one  half  the  ooet,  not  to  exceed  the  sum  of  fifteen  hun- 
dieid  dollars.  The  residne  of  the  cost  of  constraction  said 
defendant  had  authority  to  raise  by  subscription  of  persons 
interested  in  the  construction  of  the  bridge.  On  April  10, 
1868y  Joseph  Daniels  put  his  name  to  said  subscription  paper 
for  the  sum  of  three  hundred  dollars.  Daniels  and  the  said 
road  supervisor,  Van  Campen,  then  agreed  that  the  bridge 
should  be  let  to  the  lowest  and  best  bidder,  and  that  the  same 
should  be  erected  under  a  contract  and  specifications  for  the 
construction  of  the  same  according  to  the  plan  and  model 
exhibited.  The  contract  was  awarded  to  Horace  Scranton, 
who  agreed  to  build  such  bridge  according  to  the  stated  plans 
and  specifications.  On  May  25, 1858,  Scranton  assigned  his 
agreement  and  contract  to  Van  dampen  for  a  valuable  consid- 
eration. Van  Campen  assumed,  as  assignee,  to  construct  said 
bridge,  but  his  construction  was  not  according  to  specifica- 
HanSj  was  unworkman-like,  and  so  defective  that  on  or  about 
October,  1858,  the  bridge  broke  down  from  its  own  weight. 
He  thereupon  abandoned  the  construction  of  a  suspension 
bridge,  and  without  the  consent  of  said  Daniels,  proceeded  to 
erect,  in  lieu  thereof  a  bridge  with  a  center  pier,  not  in  accord- 
ance with  said  model.  The  referee  found,  as  a  conclusion  of 
law,  that  said  item  for  bridge  construction  was  not  a  legal  or 
proper  matter  of  set-ofil  Judgment  was  directed  to  be  entered 
for  plaintiff  on  the  note,  subject  to  a  selroff  and  deduction 
nposn  another  matter  of  account  and  offset,  of  which  no  men- 
tion  is  necessary.    The  other  facts  are  stated  in  the  opinion. 

Oeorge  L.  and  E,  A.  OtUj  for  the  appellant 
DawieU  and  Oranty  for  the  respondent. 

By  Court,  Flandbau,  J.  The  referee  finds  as  a  matter  of 
fiust  that  the  note  upon  which  this  action  Ib  founded  was  made 
in  the  state  of  New  York,  and  that  it  was  executed  on  Sunday. 
He  does  not  find,  as  a  further  fact,  what  the  law  of  New  York 
upon  the  subject  of  contracts  executed  upon  the  Lord's  day  is, 
or  whether  it  in  any  way  differs  from  our  own.  The  statute 
and  common  law  of  our  sister  states  are  facts  to  be  proved,  as 
any  other  facts  in  a  cause,  by  the  party  who  seeks  to  take  ad- 
vantage of  any  difference  that  may  exist  between  such  laws 
and  our  own.  Our  courts  can  take  judicial  notice  of  no  laws 
but  our  own,  and  those  enacted  by  the  federal  government. 
In  the  absence  of  proof  concerning  the  laws  of  other  states,  the 
courts  presume  they  arc  the  same  as  our  own,  and  decide  ac- 
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cordingly.  We  had  occasion  to  apply  this  very'&miliar  nila 
in  the  case  of  Cooper  v.  Reaney^  4  Minn.  528. 

The  report  of  the  referee,  then,  leaves  a  note  ezecnted  oa 
Sonday  to  be  subjected  to  trial  under  the  laws  of  this  state. 
Our  law  is  as  follows:  "No  person  shall  keep  open  his  shop^ 
warehouse,  or  work-house,  or  shall  do  any  manner  of  labor, 
business,  or  work,  except  only  works  of  neoesaty  and  charity," 
etc.,  and  then  imposes  a  fine  for  the  violation  of  its  provisionB: 
Comp.  Stats.,  p.  7S0,  sec.  19. 

In  the  case  of  Solomon  ▼•  Druehlerj  4  Minn.  278|  we  con- 
sidered the  question  of  the  validity  of  acts  done  in  viola- 
tion of  statutory  prohibitions.  The  various  distinctions  that 
have  arisen  upon  such  statutes  are  there  pointed  out,  and  the 
cases  cited.  We  held  that  the  proper  rule  is  to  "examine  the 
statute  as  a  whole,  and  find  out  whether  or  not  the  makers  of 
it  meant  that  a  contract  in  contravention  of  it  should  be  void, 
or  that  it  was  not  to  be  so";  and  under  this  rule  we  decided 
that  liquor  sold  in  violation  of  the  license  act  could  not  be  re- 
covered for,  because  the  act  evidently  was  designed  to  protect 
the  public  morals,  as  well  as  to  add  to  the  public  revenue. 
This  Sunday  act  can  have  no  other  object  than  the  enforce- 
ment of  the  fourth  of  God's  commandments,  which  are  a  rec- 
ognized and  excellent  standard  of  both  public  and  private 
morals.  A  violation  of  the  act,  therefore,  is  eorUra  bonot  moreSf 
and  cannot  be  sustained  by  the  courts.  No  action  can  be 
predicated  upon  a  note  made  on  Sunday. 

In  regard  to  the  subscription  of  three  hundred  ddUars,  made 
by  Daniels  to  the  bridge,  being  a  valid  ofibet  to  the  plaintifTs 
debt,  we  take  this  view.  The  subscription  was  valid,  and 
being  payable  on  demand,  could  have  been  recovered  at  once, 
even  before  the  erection  of  the  bridge.  Had  the  subscription 
been  paid,  and  the  contractor  £Edled  to  erect  the  bridge,  the 
contributor  would  have  had  an  action  for  damages  for  the 
breach  of  his  contruct.  As  the  subscription  was  not  paid,  and 
the  suspension  bridge,  towards  which  it  was  donated,  was  not 
built,  as  agreed,  the  failure  to  perform  the  contract  can  be 
pleaded  in  defmse  of  an  action  for  she  sum  subscribed,  or  in 
reply  to  it  when  ofTered  as  an  ofiset.  The  referee  having  found 
that  no  suspension  bridge  was  erected,  he  was  right  in  reliev- 
ing Daniels  from  the  subscription.  No  one  could  change  the 
purpose  for  which  the  subscription  was  made,  so  as  to  bind 
Daniels  without  his  consent. 

The  judgment  is  reversed,  and  the  case  remanded  to*  the 
district  court,  whence  it  came. 
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Laws  of  Sdeib  ob  FtoBSoir  Snan  abx  Faois  to  bb  Fhotbd;  th^ 
-wmnolbo  jndioially  notioed:  2?/yi«pne t. 2?iitpett;  68  Am.  Deo.  668;  Oumr. 
ffawdl,  02  Id.  785|  WMdm  t.  8ml^  63  Id.  661;  ffofhwa^  t.  MemphiB  eUs. 
a.  R.  Co.^  76 Id.  68;  BapeT.  HeOkm,  Id. 269;  MuhUng^.  SatUer,  77  Id.  17S; 
••ad  notM  to  thote  eatas. 

DoMBmo  OB  Ham  Svaxb  Ijlwb  ahs  Fibbbal  Lawb  abb  Judigiallt 
KoncBD:  8m  «ztenddd  note  to  fi'MsT.  7WiM|y»  11  Am.  Deo.  780^780^  on  Ju- 
•dieiml  notioe  of  lawi. 

Laws  of  Itesuir  ob  Sirbb  Staxi  abb  PURnm>  vo  bb  Saxb  mm 
TaiMB  OF  HoKB  STAn^  in  tfao  ftbitnoe  of  anjproof  to  the  eontnry;  and  it 
IS  inmmlwnt  on  tho  par^  relying  on  any  diflaranoe  to  pioye  it;  Maper.Hec^- 
4om,  76  Am.  Deo.  260^  endnote  280;  Moon  t.  Hood,  70  Id.  210;  PotOod^  t. 
<}tarT0t  13  Id.  806. 

Hon  OB  Bill  Kabuutbu  ob  Svbbat  is  Void:  Kqptior  t.  Ketfetf  81 
Aak  Dee.  400;  O'DbmwffT.  Aoem^,  80 Id.  886;  AOmr,  JDamin^,  40 Id.  179; 
Admur.  ffamO,  4ilL  4B6i  Lot^r.  Wklppkp  46 IL  161 1  ao  is  a oontEoeti 
BmUer  t.  Lee,  Id.  280i  At  oonmion  la>w»  aota  perf onned  on  SondAy  wave 
'valid  tinlaai  ezpraady  pvoliibitads  Amk  t.  Xiifle,  24  Id.  463;  Adamo  r,  Hop 
wmH  48  Id.  466.  The  giving  of  a  bin  on  Snnday  waa  not  prohibited,  and 
waa  thanloie  not  void  on  that  aooonnt:  Kepnmr  t.  Ke^er,  81  Id.  400.  Bat  n 
«0Btnuit  made  on  Sondny  ia  Toid*  whan  a  stainte  f  orhida  it  to  he  made  on 
^ai«tday»t]ioii|^  it  he  oiherwiae  lawful:  Woodnumr.  Evbbard^  67  Id.  8ia 

Aonov  lOB  MovBT  Sobsobibbd:  ^Tomei  t.  Datia,  7  Am.  Deo.  66;  note  to 
JfaMm  ffotd  Co.  T.  (kf§k.  68  Id.  714;  EMboro*  Aoadeyyr.  MMmn,  78  Id. 
421y  end  note  423.  Beooveiy  may  he  had  npon  aahaoription,  after  work  haa 
been  done  and  dehta  oontraoted  npon  &ith  of  the  anhacription:  See  ooUeetad 
«aaeeinnoteto  AyplAiffT.  UpekuTflO  Id.  370;  note  to  Bridgewaier  Aeademif 
T.  aSberi,  13  Id.  468;  Farndnffiom  Academy  r.  AUm,  7  Id.  201.  Fto^  mnat 
pay  amoont  anheorilMd  after  eondition  ia  oomplied  with:  /^partanbmg  €taL 
M.M.  CkkT.  Do  OnifsmnH  78  Id.  476;  bat  where  performance  waa  not  In- 
tended to  preoede  payment  the  aabaoriber  cannot  aet  np  the  &ihire  of  a  per* 
^vmanoe  of  the  oonditian,  whan  aaedapon  hia  aaheoription:  JCsflsr  t.  Johioot^ 
71Id.86& 

Tbm  nmnsFAL  oabb  waa  oobd  in  eadh  of  the  following  anthoritiea  and 
to  the  point  atated:  All  the  anthoritiea  oonoor  that  the  kgLdatara  may  by 
law  eataWiah,  aa  a  oivil  and  pditioal  ixiatitatian,  the  first  day  of  the  week  ae 
nday  of  reet^  and  may  prohibit^  npon  it^  the  performance  of  any  manner  of  labor, 
taainea%  or  work,  ezoept  only  works  of  neooasity  and  charity,  and  may  pro- 
hibit anything  which  tends  to  injure  the  pablio  morali,  or  disturb  the  peace 
and  good  order  of  the  day:  8kUe  t.  Ludwig^  21  Minn.  206.  A  note  made  on 
Sonday  isabsdlatelyToid  in  Hinnesota:  i^iiifi^  y.  CkOendar,  Sid.  43.  The 
eale  of  a  horae  consnmmated  on  the  sabbath  ia  Yoid,  and  no  action  will  lie  on 
the  warranty  in  anch  aalei  Fhdey  y.  Qidrk,  0  Id.  190.  The  coart  below  found 
that  a  horae  waa  lured  "on  or  aboat  the  eighth  day  cxf  October,  1871,"  and 
«fdered  judgment  for  the  defendant  for  his  costs.  "Strictiy  speaking,  the 
oourt  shoold,  npon  the  oYidence,  have  foand  distinctly  and  spedfically,  aa  a 
fact^  that  the  hiring  wae  npon  Sunday,  and  as  a  conclusion  of  law,  that  there- 
fore, by  reason  of  the  illegality  of  the  contract,  plaintiflf  could  not  recorer": 
ircfi6T.  JC(aMM(%,2OId.420L  The  prinoipal  oaae  waa  summarised  in  OSqMAort 
w.  VmOmmm,  10 U.  16L 
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RXTTHBBFOBD   V.   NeWMAN. 

[8  MnrmoTA*  47.] 

FDMBLIflIB  OV  LaITDB  ON  WhIOH  THSBX  18  JVDGMBHT  AND  MOBVBAOI  LBV, 

Who  BxDnaiB  vbom  Sale  made  in  ntiifaotioii  of  tha  judgment^  wbioli- 
is  the  prior  liex^  ftnd  whoafterwizdsobtuiiBaslieriiF's  deed  for  thelaiid» 
so  redeemed,  doee  not  get  the  lands  discharged  of  the  mortgsge  lien,  sad 
cannoti  theref orOi  prevent  the  mortgagee  from  f oreoloeing. 
Rbhdiftxoii  bt  JusQiODnr  DmoBy  or  bd  Sdoqbbob  xh  IiimuHr,  destrajv* 
the  efleet  of  a  sheriff's  sale^  as  snoh»  and  i^pliss  the  maasy  reallMd 
thereby  as  a  paymsnt  npon  the  judgmsnt^  or  other  lien  npon  which  tfao 
property  ynm  sdd.  Snoh  redemption  may  be  made  without  paying  ctf* 
prior  liens;  and  all  lieii%  prior  and  snbseqnent  to  the  one  from  wfaieh  tfa*- 
property  is  redeemed,  remain  nnimpairedy  ezoept  that  the  momqrpaid  e» 
the  sale  or  redemption  operates  as  a  payment  pro  imda  of  the  Jadgmsal^ 


The  facts  axe  stated  in  the  opinion. 

WtUiiam  M.  MeCluerj  for  the  plaintiff  in  eirar. 

W.  H.  Bwrij  for  the  defendant  in  error. 

By  Court,  Emmbtt,  C.  J.  The  plaintiff  below  porohaaed 
lands  upon  which  there  was  both  a  judgment  and  a  mortgage- 
lien.  The  lands  having  previooslj  been  sold  at  sheriff's  sale 
to  satisfy  the  judgment,  which  was  the  prior  lien,  the  plaintiff 
redeemed  them  from  snch  sale,  and  after  the  expiration  of  the 
statutory  time  for  redemption  obtained  a  deed  therefor,  from 
the  sheriff.  The  defendant  below,  who  was  the  owner  of  the- 
mortgage  lien,  proceeded  to  foreclose  the  same  by  advertise- 
ment under  the  statute,  whereupon  the  plaintiff  commenced 
this  action  to  restrain  him  and  to  quiet  the  title. 

He  claims  that  he  is  a  redemptioner,  within  the  meaning  of 
the  statute,  and  as  such,  stands  in  the  same  relation  to  the- 
property  as  the  purchaser  at  the  sale.  That  he  was  entitled  to^ 
and  has  received,  by  the  deed  of  the  sheriff,  the  same  title 
which  was  purchased  at  the  sale;  being  the  interest  of  the- 
judgment  debtor  discharged  of  the  mortgage  lien,  and  that  he 
now  holds  said  property  discharged  of  the  mortgage  lien  (the- 
mortgagee  having  neglected  to  redeem),  just  as  the  purchaser 
at  the  sale  would  have  held  it  had  there  been  no  redemption. 

The  decision  of  this  court  in  the  case  of  Warren  v.  jPfs&,  7 
lUnn.  432,  is  equally  decisive  of  this  case.  We  there  held 
that  the  grantee,  or  successor  in  interest  in  the  landsof  a  judg* 
ment  debtor,  could  redeem  the  lands  from  a  sale  on  execution 
without  paying  off  any  liens  which  the  party  from  whom  he- 
redeemed  might  have  on  them.  That  he  redeemed  upon  the 
same  terms  as  the  judgment  debtor,  and  that  his  redempti(»» 
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does  not  have  the  effect  of  transferring  to  him  the  rights  of  the^ 
purchaser,  subject  to  be  defeated  by  other  redemptions,  but 
that  it  terminates  the  sale,  and  restores  the  estate  to  him  in 
the  same  condition  in  which  it  would  have  been  had  no  such 
sale  been  made,  with  aU  liens,  prior  and  subsequent,  unim* 
paired  except  that  the  money  paid  on  the  sale  or  redemption 
operates  as  a  payment  pro  tanio  of  the  judgment.  In  other 
words,  that  a  redemption  by  the  judgment  debtor,  or  his  suc- 
cessor in  interest,  destroys  the  effect  of  the  sale  as  such,  and 
applies  the  money  realized  thereby  as  a  payment  upon  the 
Judgment,  or  other  lien  upon  which  the  properly  wbm  sold. 

This  dedsicm,  it  will  readily  be  seen,  fully  covers  the  pres* 
ent  case.  And  we  must,  therefore,  affirm  the  judgment  of  the 
eoort   below,  oivermling  the  demurrer  to  the   defendant's 


liDDf  ov  flsiiioia  JvwxMMn  Iiosf  ST  Saui  €V  Prsiiihbi  umiB  Jfnma 
JvDoaan  jjo^  IEisoutw:  8m  note  to  MeUUkm  t.  BiAardt,  70  Am.  DWi. 
o7B^  ittD  cJBBi^  OMH  to  tho  ociutmy. 

JlllNIJUST  DSSnUl  BAS  BlOBT  TO  RlHUII   BT  KbBMS  OJf  SKATUn^  OOi* 

wjrtii^  iiwliiig  1m  may  hvm  parted  with  all  hla  intomt  in  iha  land:  Sm  noto 
Ox  Bmkr.  Mle^,  75  Am. Deo.  361. 

or  Laud  imsr  bs  Auoomfi iIsh  ii>  nr  Stjiiuw  CkmnxAiias 
BuauTEi  WqUbtt.  Barrts,  82  Am.  Deo.  600.  Ilua  oaae  holds  that  a 
ader  a  aaDior  Judgment^  alter  the  time  of  ledemptioii  ezpiiee»  oati  off 

aU  jonior  jndgmente  ao  that  no  fdrthar  redemption  oan  be  made  thereonder, 

«r  oy  Tirtoo  theieol. 

ja  Tax  Saui  AoQuntai  Iaoal  Tdia  to  Lavd,  Sunjaor  r^ 
hf  the  owBar»  or  eome  one  having  an  oppoeing  intereet  thereinr 
iffeiyftn  T.  Ifaehegftlfr,  74  Am.  Dee.  g79. 

GiXAiiDBfa  ov  PuvooAL  CAai. — One'a  redemption  aa  owner  annola  a 
mim,  eo  that  no  title  oan  paae  to  him  by  meana  of  it.  The  porohaeer's  eotato 
or  intaraet  ia  thereby  defeated:  Horttm  t.  MqfiU,  14  Minn.  208.  A  redemp- 
tion by  the  enoeeieor  in  intereet  of  a  Judgment  debtor,  doee  not  have  tho 
ofleot  of  tranafemng  to  him  the  ri^ta  of  the  purdhaflor  at  the  sale:  8mUh  t. 
Lemk,  20  Wia.  8B6;  in  whidi  it  ia  hold  that  where  a  eeoond  mortgagee  of  land 
pnrchaaee  on  foredoeore  of  his  mortg^fe,  he  cannot  ao^piire  an  abeolnto 
title,  free  from  the  lion  of  the  first  mortgage,  throngji  an  aesignmant  to  him 
of  an  ontatanding  tax  oertifioake^  and  a  deed  issoed  thereon.  A  redemption 
by  tho  jodgment  debtor,  or  his  saooessor  in  interest,  destroys  the  effect  of  a 
asla  aa  oooh,  and  i^pliaa  the  money  realised  thereby  aa  a  payment  npon  tho 
Jodgment^  or  other  lieo,  upon  wliioh  tho  property  waa  sold:  Skmdiah  ▼.  Foe* 
herg,  87  Minn.  178.  A  foreolosiire  sale^  whidh  ia  annulled  by  redemption, 
never  beoomee  onmplotoi  ia  not^  after  being  so  •^nimiiAii^  ^  sale;  and  can  haTo 
no  lotoo  or  elliMt  aa  a  ssle.    It  does  not  affect  tho  lien  of  tho  mortgago  lor 

of  tho  aorlgiga  debt:  Id.  177. 
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Paul  v.  Fultox  and  Bbothbbtok 

mMinouBi,ua] 

TBU8fn*8  FowB  TO  Sill— PoBCHiiiE's  TnuL— WImn  trailM  hMu 
land  in  tmit  to  oany^  one  half  thereof  to  a  oertain  part/  upon  raqineel^ 
or  if  no  reqneat  ia  made  for  a  oon¥eyanoe»  to  aell  the  wholes  and  aoeeoBl 
to  the  party  named  for  one  half  of  the  proeeedi  of  the  nle^  the  tmatee 
may  lell  the  whole  traot^  or  any  part  of  it^  and  eooh  aale  wOl  be  in  oon* 
f onnity  with  the  tnut}  and  if  no  reqneat  ia  made  for  a  oonveyanee 
during  the  lifetime  of  the  tmatee^  at  hia  death  hia  lepieaeulaliie  takaa 
the  land  upon  the  aame  tniat»  and  if  he  eelli^  the  porohaaer  aoqolrea  a 
good  title  diaoharged  of  the  trnat 

Action  to  recover  one  half  of  a  oertain  tract  of  land,  or  the 
yalue  thereofl  Oabriel  Paul  and  his  children,  and  Ren<  Paul 
and  his  children,  were  tenants  in  common  of  said  land.  Un- 
der partition  proceedings,  Ben^  Paul  became  the  purchaser 
thereof,  and  the  land  was  conveyed  to  him.  At  the  time  of 
the  sale  in  partition,  there  was  a  private  agreement,  reduced 
to  writing,  but  never  recorded,  between  the  interested  parties, 
the  substance  of  which  is  set  out  in  the  opinion.  Eight  years 
subsequent  to  these  proceedings,  in  1846,  Gabriel  Paul  died, 
leaving  as  heirs  the  present  plaintifb,  his  children.  Rentf 
Paul  died  in  1851,  leaving  a  will,  empowering  and  directing 
his  representatives  to  sell  the  above-mentioned  land.  In  1852, 
Brotherton,  as  representative  of  Bentf  Paul,  advertised  and 
sold  this  land  to  Fulton.  Upon  these  facts,  the  court  held 
that  Fulton  was  a  trustee  for  the  heirs  of  Gabriel  Paul  as  to 
<me  moiety  of  the  land;  that  Fulton  should  convey  one  hali 
4d  the  land  to  said  heirs;  that  Brotherton  should  refond  ts 
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Fulton  the  purchase  price  of  the  land  with  interest;  that 
plaintiflP  pay  costs  of  suit.  Fulton  moved  for  a  review,  whidi. 
motion  was  denied,  and  he  appeals. 

R.  M.  Fiddy  for  the  appellant  Fulton. 
LaeUandy  CUne^  and  JavMMn^  for  Bxotherton. 
FMttebey,  for  the  respondents. 

By  Court,  Batss,  J.  Id  the  finding  of  the  facts  by  the  court 
below,  it  was  properly  found  (from  the  evidence  as  preserved) 
^ihat  said  Bentf  Paul  held  the  land  so  purchased  upon  the 
trust  to  convey  the  half  thereof  to  Gabriel  Paul  upon  request, 
or  if  no  request  was  made  for  a  conveyance,  to  sell  the  same, 
and  to  account  to  said  Gabriel  Paul  for  one  half  of  the  pro- 
ceeds of  sale."  This  trust  does  not  appear  to  have  beeu 
foiunded  upon  a  personal  confidence  in  Ren^  Paul,  for  Gabriel 
retained  a  right  to  demand  a  conveyance  of  his  interest,  and 
a  sale  might  be  made  only  in  defiEiult  of  such  demand.  Nor 
do  any  of  the  attendant  circumstances  indicate  that  the  trust, 
was  merely  personal  The  prime  object  of  the  proceedings  in 
partition,  which  terminated  in  the  conveyance  to  Ren^  Paul, 
seems  to  have  been  to  place  the  land  in  such  condition  that  it 
could  be  readily  conveyed  to  a  purchaser  if  sale  should  be 
made  of  it.  This  object  was  well  accomplished  by  vesting  the 
title  in  Ben^  Paul;  and  if  he  had  sold  the  whole  tract,  or  any 
part  of  it,  such  sale  would  have  been  in  conformity  with  the^ 
tmsL 

Ghibriel  Paul,  too^  if  he  had  found  an  opportunity  to  sell  his 
half^  could  have  demanded  a  deed  fix>m  Ren^  Paul,  and  thus 
been  in  condition  to  convey.  No  request  for  a  conveyance^ 
having  been  made  during  the  life  of  Ren^  Paul,  at  his  death 
his  representatives  took  the  land  upon  the  same  trust  as  he- 
held  it,  and  his  executor  having  sold  the  land,  the  purchaser 
acquired  a  good  title  discharged  from  the  trust. 

The  declaration,  therefore,  of  the  court  below  that  Fulton, 
the  purchaser,  became  a  trustee  of  the  plaintiff  for  one  half 
the  land,  and  judgment  in  accordance  with  that  declaration, 
were  erroneous.  Under  the  circumstances  the  plaintiffs  may 
desire  to  amend  their  petition,  so  as  to  claim  only  of  the  ex« 
ecutor  of  Ren^  •  Paul  one  half  the  purchase-money,  and  die* 
miss  as  to  the  purchaser  of  the  land.  The  case  will  therefor* 
be  remanded. 

The  case  as  now  prosonted  to  the  court  differs  materially 
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from  what  it  was  when  formerly  before  this  court,  as  reported 
in  26  Ma  167.    Then  the  trost  did  not  authorise  a  saie  by 
ihe  tmstee.    As  now  shown,  the  anthoriiy  to  sell  is  expressed. 
Beversed  and  remanded. 

Bat  and  Dbtdsv,  JJ.,  ooncorred. 


English  v.  Bjuhuul 

[tS  MinOUBI,  IBIJ 

IteD  TO  HiBUDWoiiAirvwti  tiUe  in,  hw  In  laa^  willi  abedliite  poww  ol 
aWwiitifln,  wliart  it  proridM  that  the  grantor  tranafaia  all  zi^t^  tiUfl^ 
and  oiaim  to  the  property  to  the  grafitee  and  her  hein^  in  a  direet  lino^ 
ta  haTo^  manage,  and  dispoee  d^  at  her  will  and  pleaanra^  aa  her  prap- 
erljy  free  from  any  engagementi  or  eneomhianeea  whioh  the  hvaband 
n4ght  enter  into;  it  bi^  neooemy  that  the  property  ahoold  remain  as 
the  properly  ef  the  ehildran,  the  heini  of  the  wile. 

The  opinion  states  the  £aot& 
Mareheadf  for  the  appellants. 

By  Court,  Bates,  J.  This  is  a  suit  to  reoover  possession  ol 
^an  undivided  interest  in  a  lot  of  ground  in  the  city  of  St.  Louis. 
The  plaintifb  claim  as  representatiyes  of  one  of  the  several 
children  of  Marianne  Belford  {nSe  Ouitarre).  On  March  81, 
1810,  Jean  Latresse,  being  owner  of  the  lot,  executed  a  deed 
in  the  French  language,  which  is  translated  as  follows: — 

'*  Elnow  all  men  by  these  presents,  that  I,  Jean  Latresse, 
residing  in  the  town  and  district  of  St.  Louis,  and  territory  ci 
Louisiana,  for  the  price  and  in  consideration  of  the  sum  of 
•one  dollar,  money  of  the  United  States,  which  has  been  well 
and  duly  paid  me  by  Marianne  Belford,  by  birth  Ouitarre; 
4ilso,  for  other  considerations,  I  have  this  day  sold,  ceded,  re- 
linquished, abandoned,  and  transferred,  and  by  these  presents 
I  sell,  cede,  relinquish,  and  transfer  to  the  said  Marianne  Bel- 
ford, by  birth  Ouitarre,  all  the  rights,  titles,  actions,  claims, 
and  property  which  I  have  and  can  have  in  and  to  a  lot 
[describing  it]  for  the  said  Marianne  and  (ainsique)  her  heirs 
in  a  direct  line,  to  have,  manage,  and  dispose  of  (enjouir,  faire 
^  disposer)  at  her  will  and  pleasure,  and  as  of  property  be* 
longing  to  her,  and  so  that  the  said  lot  above  sold  may  not  be 
pledged,  obligated,  aliened,  encumbered,  and  mortgaged  te 
satisfy  the  engagements  which  Belford,  the  husband  of  the 
said  Marianne,  might  enter  into,  it  being  neoessaiy  that  the 
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mid  lot  shonld  always  remain  as  the  property  of  the  childreiii 
the  heirs  of  the  said  Marianne  (deyant  toi^yonrs  le  dit  terrein 
ens  vendn  rester  aoz  droits  des  h^ritiers  enfans  de  la  dite 
dame).'* 

On  the  27th  of  September,  1830,  Marianne  Belford,  together 
with  Francis  Lafrance  and  wife,  and  Jean  Latresse  and  wife, 
by  deed,  conveyed  the  same  land  to  James  Adams,  said  Mari- 
anne retaining  the  right  of  possession  and  use  during  her  life. 

Marianne  Belford  has  since  died;  she  had  several  children* 
In  this  case,  the  court,  at  the  instance  of  the  defendants,  in- 
fitracted  the  jury  as  follows: — 

The  deed  from  Jean  Latresse  to  Marianne  BeUbrd,  bom 
Onitane,  read  in  evidence,  vested  all  the  title  which  said 
Latresse  had  in  and  to  the  premises  therein  described,  in  said 
Marianne  Belford,  in  fee,  and  she  had  the  power  to  convey  the 
aaid  title  thereto  absolutely.  And  the  deed  from  said  Mari- 
anne and  others,  read  in  evidence,  and  dated  in  1830,  cor>- 
veyed  said  title  to  said  James  Adams. 

The  only  questions  for  consideration  arise  upon  the  deed  of 
Latresse  to  Marianne  Belford.  This  deed  evidently  passed  all 
the  title  which  Latresse  had  in  the  premises,  and  it  is  con- 
tended on  the  one  hand  that  the  title  so  passed  was  vested  in 
Marianne  Belford  in  fee,  with  full  power  of  alienation;  whilst^ 
on  the  other  hand,  it  is  contended  for  the  plaintiffs  that  there 
was  only  vested  in  her  a  life  estate,  with  remainder  to  her 
children.  Accepting  the  translation  of  the  deed  given  in  evi- 
dence as  correct,  we  are  of  opinion  that  the  expressions  which 
are  relied  upon  as  limiting  the  right  of  Mrs.  Belford  to  a  life 
estate  are  not  such  limitations.  The  reference  to  her  heirs  in 
a  direct  line  in  that  part  of  the  deed  which  directs  how  she 
shall  have,  manage,  and  dispose  of  the  property,  do  not  con- 
stitute her  children  purchasers;  and  being  immediately  followed 
by  the  statement  of  her  power  to  dispose  of  the  land  at  her  will 
and  pleasure,  and  as  of  property  belonging  to  her,  are  no  limi- 
tation upon  her  absolute  power  of  alienation.  The  expression 
at  the  end  of  the  deed — '4t  being  necessary  that  the  said  lot 
should  always  remain  as  the  property  of  the  children,  the  heirs 
of  the  said  Marianne^* — is  only  an  explanation  of  the  reasons 
for  creating  a  separate  estate  in  the  wife,  not  subject  to  the 
obligations  of  her  husband. 

Judgment  affirmed. 

BjkT  and  DaTDm,  J  J.,  concuned. 
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Deed  VKn  Sipajutb  Estatb  xk  Wife,  where  it  oonyeys  the  property  to* 
her  '*  for  her  sole  and  separate  nee,"  and  ezpreaaly  ezdadee  the  marital  right» 
of  the  hnsbaad,  although  the  deed  limiti  the  property  after  her  death  t» 
«*the  heira  of  her  body":  Bridffu  r.  Bridget,  60  Am.  Dee.  405;  see  alio  Warm 
Y,  Bkhardatm,  66  ia.ie2i  Martin  y.  Sea,  70  Id.  20(k  As  to  wife's  power  of 
aliwiating  her  separate  estate,  see  HoOIb  y.  Franeoit,  61  Id.  760;  Oalkimm  t. 
Caamn,  49  Id.  667;  Keatan  ▼.  Seoti,  71  Id.  106;  Morrimm  t.  WUmm,  73  Id. 
603;  Kiri^pairkk  t.  Bt/crd^  76  Id.  863»  and  notes  to  these  oases.  Hie  prin- 
eipal  ease  is  cited  with  approval  in  AUm  t.  OZay&rooi^  62  Mo.  181,  bnt 
dirtingniriied  in  this,  that  while  in  the  former  ease  the  land  was  oonToysd  to- 
the  wife  and  her  heira  forever,  with  unlimited  power  in  her  to  oonTey  the 
same  as  her  properly  at  her  pleasure;  in  the  latter  the  property  is  seooredT 
in  trast  for  the  wife  and  her  ohildren,  and  no  power  ia  Tested  In  her  to  di^ 
pose  of  it  any  more  than  suoh  power  is  rested  in  the  ehildran. 
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rn  MxasouBX,  93ft.] 

Tuamm  gav  Baoom  cult  Daxaoss  Aotvallt  SviCAXmnH  in  m  aelio» 
against  an  offiosr  for  carelessly  and  negligently  aeoepting  a  delivery  bond 
with  insolyent  and  irresponsible  seoiizitie%  for  property  taken  by  him  in 
a  prior  suit. 

JvxwimiT  IN  Obzoznal  Oasm^  ii  eridenoe  against  offioer  only  of  the  dam* 
ages  aotoally  sustained  by  plaintiff,  in  an  action  by  the  latter  against  th» 
former  for  taking  an  insofficient  delirery  bond  for  personal  property 
taken  in  the  original  soit.  In  each  case  the  original  judgment  is  evi^ 
denoe  against  defendant  that  it  was  renderedi 

Thb  opinion  contains  the  facts. 

A.  M.  and  8.  H,  Qardnery  for  the  appellanit 

/.  M.  Krwoy  for  the  appellee. 

By  Court,  Bates,  J.  A  suit  was  brought  in  the  81.  Louis- 
law  commissioner's  court  for  the  recoTory  of  personal  prop- 
erty, by  Graham  against  Mortland,  the  plaintiff  in  this  suit. 

Bond  was  given  by  the  plaintiff  in  that  suit  and  the  property 
taken  by  the  marshal  of  Bt.  Louis  County  (Ihe  present  de- 
fendant, Smith),  and  delivered  to  Graham.  Graham  suffered 
nonsuit,  and  judgment  was  rendered  against  him  and  his 
fecurities  in  the  bond.  Execution  was  issued  and  returned 
niiUa  bona. 

The  present  plaintiff  then  brings  this  suit  against  the  mar^ 
shall  Smith,  charging  that  he  took  said  bond  carelessly, 
negligently,  and  without  due  inquiry  as  to  the  solvency  and 
responsibility  of  said  securities;  and  did  not  require  them  to 
make  oath  as  to  their  solvency  or  responsibilily.    The  plaintiff 
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averred  that,  by  means  of  the  careleseness  and  negligence  of 
the  defendant  in  taking  said  bond,  he  had  wholly  lost  said 
property  and  the  value  thereof,  and  his  costs  and  charges  in 
said  mdif  and  asked  judgment  for  the  damages  so  sustained. 

At  the  trial,  the  court  properly  instructed  the  jury  as  to  the 
general  liability  of  the  defendant,  but  erred  in  refusing  an 
inBtruction  having  referenee  to  the  amount  of  damages  to  be 
recovered.  There  was  evidence  given  that  the  parties  to  the 
cri^nal  suit,  Jbefbre  judgment  therein,  had  made  an  agreement 
imder  which  the  plaintiff  paid  the  defendant  a  sum  of  money, 
and  the  defendant  voluntarily  gave  up  the  property  (staves) 
to  the  plaintiff.  The  defendant  thereupon  asked  the  court  to 
give  to  the  jury  this  instruction: — 

**lt  the  jury  find  firom  the  evidence  that,  after  the  execution 
of  the  order  of  delivery  for  the  property  in  question,  an  agree- 
ment was  made  between  the  plaintiff  in  ihii  suit  and  Thomas 
Graham,  that,  if  said  Graham  would  pay  the  freight  and 
charges  on  the  staves  in  question,  he,  said  Graham,  could  have 
them;  and  that  under  said  arrangement  said  Graham,  did  pay 
said  freight  and  charges,  and  received  said  staves, — then  plain- 
tiff cannot  recover  tar  the  value  of  said  staves." 

The  defendant  is  only  liable  for  the  damage  actually  sus- 
tained by  the  plaintiff;  and  if  he  really  had  not  lost  the 
staves  and  their  value,  he  could  not  recover  on  account  of 
them.    The  instruction  should  have  been  given. 

The  judgment  rendered  in  the  original  case  was  evidence 
against  defendant  that  such  judgment  had  been  rendered;  but 
was  not  evidence  against  him  of  the  amount  of  damage  sua* 
tained  by  the  plaintiff. 

In  the  court  below,  judgment  having  been  given  against  the 
dafendant,  it  will  be  reversed  and  the  cause  remanded. 

Bar  and  Dktden,  JJ.,  concurred. 
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[82  HIMOUU*  MO.] 

KA  Bmnr  of  GaKDrroBs  onder  inMlmt  lawi  of  aaoilut 
rach  title  in  the  aasignee  tm  to  property  of  the  debtor  aito- 
■ted  in  Ifienoriy  as  to  defeat  an  attaching  creditor  who  is  a  eitiien  of 
and  reaidea  in  each  other  state,  bnt  sues  in  the  courts  of  Missouri  to  gain 
a  praference  over  creditors  in  the  other  state,  where  all  of  the  parties 
mida^  and  where  the  debt  soed  npon  was  contracted  and  made  payable. 
Am.  Dm.  Vol.  LZZXn-^ 
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Thb  opinion  states  the  fisu^ts. 

A.  J.  P.  Oaresehi^  for  the  defendants  and  appellantSi  and 
the  interpleader. 

MeClellandj  Moody j  and  HiOyerj  for  the  respondents. 

By  Court,  Bat,  J.  Plaintiffs  sued  defendants  by  attache 
ment  in  the  St.  Louis  circuit  court,  returnable  to  the  Septem- 
ber term,  1858,  predicated  upon  an  affidavit  alleging  that  the 
defendants  were  non-residents.  A  debt  due  defendants  from 
a  third  party,  in  the  city  of  St.  Louis,  was  attached,  and  said 
party  summoned  as  garnishee.  Defendants,  in  their  answer, 
aver  that  at  the  time  of  the  institution  of  this  suit,  and  at  the 
time  the  debt  sued  on  was  contracted,  both  plaintiffs  and  de- 
fendants were,  and  still  are,  residents  of  the  state  of  Louisiana, 
and  that  the  debt  was  contracted  in  the  state  of  Louisiana. 
That  by  the  laws  of  said  state,  plaintiffs  could  not  maintain 
their  action  for  the  recovery  of  said  debt,  because  said  defend- 
ants were  insolvent,  and  had,  before  the  institution  of  this  suit, 
instituted  proceedings  in  a  court  of  competent  jurisdiction  in 
the  city  of  New  Orleans  for  their  discharge  under  the  insolvent 
laws  of  that  state,  which  proceedings  were  still  pending  and 
undetermined. 

Joseph  Dejmood  interpleaded  in  the  cause,  claiming  the 
properly  attached  as  the  legal  owner  and  proprietor  thereof^ 
by  virtue  of  his  appointment  as  syndic  (a  word  used  in  the 
iSrench  law  answering  to  our  word  assignee)  of  defendants. 

On  motion  of  plaintiffs,  the  court  below  struck  out  the 
answer  of  the  defendants.  The  plaintiffs,  in  their  answer  to 
the  interplea,  deny  that  Dejmood  is  the  owner  of  the  property 
attached,  and  aver  a  want  of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  he  had  been  appointed 
in  due  form  of  law  syndic,  as  stated  in  the  interplea.  And 
upon  these  issues  the  parties  proceeded  to  trial,  a  de&ult  in 
the  mean  time  having  been  taken  against  the  defendants.  The 
case  was  tried  by  the  court,  sitting  as  a  jury,  and  judgment 
given  against  the  interpleader,  to  reverse  which  he  appeals  to 
this  court 

Upon  the  trial  it  was  admitted  that  all  the  parties  except 
the  garnishee  were  residents  of  Louisiana,  and  that  the  debt 
sued  on  was  contracted  in  Louisiana.  It  also  appeared  in 
evidence  that  plaintiffs  had  notice,  before  the  institution  of 
their  suit,  of  the  proceedings  in  bankruptcy,  a  transcript  of 
which  was  also  read  in  evidence.    By  the  laws  of  Louisiana 
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relating  to  bankruptcy,  the  syndic  is  selected  ahd  appointed 
by  the  creditors,  who,  for  that  purpose,  meet  at  a  time  and 
place  specified  in  the  order  of  the  court  The  code  defines 
with  much  particularity  the  powers  and  duties  of  the  syndic; 
and  after  declaring  that  the  property  of  the  debtor  shall  not 
be  liable  to  be  seized,  attached,  taken,  or  levied  on  by  virtue 
of  any  writ  of  seizure,  attachment,  or  execution,  issued  against 
^uch  property,  provides  that  the  syndic  shall  take  possession 
Kd  and  be  entitled  to  claim  and  recover  such  property,  and  to 
administer  and  sell  the  same.  It  further  declares  that  the 
forrender  shall  operate  to  discharge  the  debtor  from  all  per- 
aooal  restraint,  and  to  suspend  all  kinds  of  judicial  process 
against  him.  Other  articles  of  the  code  are  incorporated  in 
the  bill  of  exceptions,  but  it  is  deemed  unnecessary  for  the 
purposes  of  this  case  to  make  any  special  reference  to  them. 

The  question  raised  by  the  record  in  this  case  is,  whether 
the  proceeding  in  bankruptcy  so  vested  the  property  and  ef- 
fects in  Missouri  in  the  syndic  as  to  defeat  an  attaching 
creditor  residing  in  the  state  of  Louisiana,  but  suing  in  the 
courts  of  Missouri. 

The  defendants  asked  several  instructions  contending  £ar 
the  affirmative  of  this  proposition,  which  the-court  refused  to 
give,  assuming  the  converse  of  it  to  be  true. 

The  general  rule  that  personal  property  has  no  location,  but 
follows,  as  to  its  disposition  and  transfer,  the  law  of  the 
domicile  of  the  owner,  is  universally  admitted,  but  the  rule  is 
subject  to  several  exceptions.  It  will  not  prevail  in  cases 
where  its  application  would  be  prejudicial  to  the  state  where 
the  property  is  found,  or  the  just  rights  of  its  citizens,  nor  has 
its  application  been  admitted  in  all  cases  of  voluntary  assign- 
ments for  the  benefit  of  creditors;  for  when  in  such  cases  a 
contest  has  arisen  between  the  assignee  and  an  attaching 
49Peditor  in  another  state,  seeking  to  avail  himself  of  the  prop- 
erty of  the  debtor  in  such  state,  the  courts  have  generally 
^Tored  the  attaching  creditor,  upon  the  principle  that  it  is  the 
doty  of  the  state  to  protect  its  citizens  with  reference  to  prop- 
erty within  its  jurisdiction.  Nor  does  the  rule  apply,  except 
as  beremafter  stated,  to  cases  of  involuntary  assignments  under 
benkmpt  laws.  In  England,  it  is  true,  it  has  been  uniformly 
held  that  the  operation  of  bankrupt  laws  is  to  vest  in  the 
ssflignnrs  all  the  personal  property  of  the  bankrupt,  wherever 
it  may  be  dtoate,  and  consequently,  that  an  attachment  and 
reoovezy  of  such  property  made  by  a  creditor  in  a  fixreign 
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ootmtry  after  such  assignxnent  is  inoperaiiYe,  upon  the  princi- 
ple that  the  title  which  is  prior  in  point  of  time  ought  to  obtain 
preference  in  point  of  right  and  law:  Story  on  Conflict  of 
Laws,  408;  HwUer  v.  PotU^  4  Term  Rep.  192. 

But  in  this  country  the  adjudications  have  been  otherwise; 
and  although  we  have  permitted,  in  some  instances,  assignees 
of  bankrupts  in  England  to  sue  in  our  courts  for  the  recovery 
of  the  personal  effects  of  the  bankrupt,  yet,  it  has  been  con- 
fined  to  those  cases  in  which  no  right  or  claim  to  the  property 
was  set  up  by  a  citizen  or  American  creditor,  and  the  permis- 
sion  BO  granted  was  expressly  placed  upon  the  doctrine  of 
comity,  and  not  upon  any  legal  or  international  right  supposed 
to  exist  in  the  assignee. 

Notwithstanding  the  want  of  unanimity  in  the  early  Ameri- 
can cases,  the  rule  is  now  considered  well  settled,  and  is  thus 
stated  by  Judge  Story  in  his  Conflict  of  Laws,  411:  — 

''There  is  a  marked  distinction  between  a  voluntary  con- 
veyance of  property  by  the  owner  and  a  conveyance  by  mere 
operation  of  law  in  cases  of  bankruptcy  in  invUum.  Laws 
cannot  force  the  will,  nor  compel  any  man  to  make  a  convey- 
ance. In  place  of  a  volunta:^  conveyance  of  the  owner,  aU 
that  the  legislature  of  a  country  can  do,  when  justice  requires 
it,  is  to  assume  the  disposition  of  his  properly  in  invitwn.  But 
a  statutable  conveyance,  made  under  the  authority  of  any 
legislature,  cannot  operate  upon  any  property,  except  thai 
which  is  within  its  own  territory." 

Parsons,  in  his  work  on  mercantile  law,  812,  says: — 

''We  hold  in  this  country  that  the  bankrupt  and  insolvent 
laws  form  a  part  of  the  law  of  nations  in  no  sense  and  in  no 
respect;  that  they  not  only  derive  all  their  force  fix>m  the  au- 
thority of  the  state  which  enacts  them,  but  have  no  force 
whatever  — no  more  than  any  other  local  and  municipal  law — 
beyond  the  limits  of  that  sovereignty.  So,  too,  our  courts  hold 
that  the  cession  of  the  bankrupt's  assets  to  his  assignee  is  not 
to  be  regarded  as  his  own  act,  but  rather  as  the  result  of,  and 
effect  of,  his  civil  death.  He  has,  as  a  merchant  ceased  to  be. 
He  has  no  longer  anything  to  do  with  his  property,  and  does 
not  possess  and  cannot  exercise  any  more  ri^t  or  power  in 
respect  to  it  than  a  mere  stranger.  And  the  principle  on 
which  his  assets  are  to  be  gathered  and  distributed  is  the 
same  which  would  be  applied  if  he  had  died  insolvent,  and 
an  administrator,  instead  of  an  assignee,  had  possession  of  his 
property.    Hence,  it  follows  that  within  the  state  where  h 
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irencj  goes  into  efRsct  it  operates  on  all  the  property  in  the 
flame  way  that  insolvency  declared  by  probate  would  operate 
0D  the  effects  of  a  dead  man, — that  is,  only  within  the  state 
where  it  occurs,  leaving  creditors  under  other  jurisdictions  to 
get  hold  of  other  assets  if  they  can." 

The  rule  thus  stated,  denying  to  the  insolvent  or  bankrupt 
laws  of  a  state  any  extraterritorial  operation,  is  by  no  means 
without  a  qualification,  for  upon  an  examination  of  the  decis- 
ioQB  which  maintain  and  support  the  rule,  and  upon  the  faith  of 
^diich  the  principle  is  held  to  be  settled,  it  will  be  found  that 
A  distinction  or  reservation  is  made  with  respect  to  parties 
who  reside  in  the  state  where  the  proceeding  in  bankruptcy  is 
had.  The  question  of  residence  of  parties  seeking  to  appro- 
priate the  assets  of  the  bankrupt  is  regarded  as  very  material. 
In  MUne  v.  MoreUm^  6  Binn.  353  [6  Am.  Dec.  466],  Chief  Jus- 
tice Tilghman  refers  to  the  ruling  of  the  English  courts, 
wherein  it  is  held  "that  if  an  inhabitant  of  England  attaches 
the  property  of  an  English  bankrupt  in  foreign  parts,  and 
ihuB  obtains  payment,  he  will  be  compelled  to  refund  the 
money  in  an  action  by  the  assignee,  because,  residing  in  Eng- 
land, and  bound  by  the  law  of  his  country,  it  is  against  equity 
that  he  should  defeat  the  object  of  that  law,  which  is  the 
placing  of  all  creditors  on  an  equal  footing." 

In  the  same  case,  the  learned  judge  says:  "In  this  [Penn- 
flylvania]  state  we  have  permitted  English  assignees  to  bring 
actions  in  the  name  of  the  bankrupt  for  their  own  use,  and 
we  have  held  that,  between  British  subjects,  a  discharge  un- 
4er  an  English  commissioner  is  a. bar  to  an  action  here." 

In  the  same  case.  Judge  Yeats  remarked:  "It  is  one  thing 
to  assert  that  assignees  of  bankrupts  tmder  foreign  institutions 
flhould  be  allowed  by  the  courtesy  of  nations  to  support  suits 
B0  the  representatives  of  such  bankrupts  for  debts  due  to  them ; 
and  it  is  another  thing  to  give  efficacy  to  these  institutions,  to 
<mt  out  attaching  creditors,  although  posterior  in  point  of  time, 
who  have  commenced  their  proceedings  under  the  known  laws 
4>t  the  government  to  which  they  owed  aUegiance,  and  from 
whom  they  were  entitled  to  protection." 

So  in  MuUiken  v.  Aughinbaugh,  1  Penr.  &  W.  117,  and  in 
JLowry  v.  Holly  2  Watts  &  S.  130,  it  was  held  that  an  inhabi- 
tant of  Maryland  would  not  be  allowed  to  attach  a  debt  in 
Pennsylvania,  which  the  creditor  in  Maryland  had  assigned 
to  obtain  a  discharge  fix>m  arrest  under  the  insolvent  laws  ol 
(hat  state. 
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So  in  Sanderson  v.  Bradford^  10  N.  H.  260,  the  supreme 
ooort  of  New  Hampshire  held  tiiat  a  general  assignment  of 
property  for  the  benefit  of  creditors  by  a  citizen  of  Massachu- 
setts, in  conformity  with  the  insolvent  laws  of  that  state,  will 
operate  to  transfer  a  debt  due  from  a  citizen  of  New  EDeunp- 
^ire  as  against  creditors  of  the  assignor  who  are  citizens  of 
Massachusetts.  Parker,  C.  J.,  in  delivering  the  opinion  of  the 
court,  said:  ''The  creditors  in  this  case  are  citizens  of  a  for- 
eign government  [Massachusetts],  and  have  no  particular 
claim  to  the  benefit  of  our  laws,  if  there  is  any  conflict  between 
them  and  the  laws  of  Massachusetts.  Their  demand  against 
Bradford  does  not  appear  to  have  been  made  payable  here, 
nor  is  there  anything  to  show  that  they  contracted  with  any 
reference  to  the  laws  of  this  state.  Property  situated  in  thi» 
state,  or  debts  due  here,  cannot  be  supposed  to  have  been  the 
means  to  which  they  looked  for  payment  in  any  event,  when 
the  debt  was  contracted;  and  no  reason  suggests  itself  why 
they  should  stand  in  any  better  situation  than  creditors  of 
Bradford  who  are  citizens  of  Massachusetts." 

So  in  Whipple  v.  Thayer^  16  Pick.  25  [26  Am.  Dec.  626],. 
which  was  an  assignment  by  a  citizen  of  Rhode  Island  for  the 
benefit  of  his  creditors,  the  validity  of  which  was  questioned 
by  reason  of  its  conflict  with  the  laws  of  Massachusetts,. 
Bhaw,  C.  J.,  said :  — 

''Without  at  present  deciding  the  more  general  question 
whether  this  assignment,  made  by  the  owner  of  property,  in  a 
mode  conformable  to  the  laws  of  the  place  of  his  domicile, 
would  be  good  against  a  subsequent  attachment  made  by  a 
citizen  of  this  state,  the  court  are  all  of  opinion,  that  as 
against  a  citizen  of  Rhode  Island,  the  assignment  was  good." 

The  case  of  Danieh  v.  WtUardj  16  Pick.  86,  is  to  the  same 
effect. 

In  Van  Hook  v.  WhiOoch,  26  Wend.  43  [87  Am.  Dec.  246], 
the  supreme  court  of  New  York  admitted  the  doctrine  to  be 
that,  as  between  citizens  of  the  same  state,  the  insolvent's  dis- 
charge is  valid,  as  it  affects  contracts  made  posterior  to  the  law; 
'  but  as  against  citizens  of  other  states  it  is  void  as  to  all  con* 
tracts  wherever  made. 

In  Beer  v.  Hooper^  32  Miss.  246,  decided  by  the  high  court 
of  errors  and  appeals  of  Mississippi,  in  October,  1856,  plain- 
tiff was  a  citizen  of  Pennsylvania,  and  sued  out  an  attach- 
ment in  the  state  of  Mississippi  against  Beer  &  Co.,  of  New 
Orleans,  Louisiana,  and  attached  a  debt  due  to  Beer  &  Co» 
from  a  citizen  of  Mississippi. 
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The  defenfle  Bet  up  was,  that  prior  to  the  attachment,  Beer 
A  Co.  had  made  a  volnntaiy  Bnrrender  of  their  effects  (em- 
bracing the  debt  attached),  under  the  insolvent  laws  of  Louisi- 
ana, to  the  sixth  district  court  of  that  state,  and  that  one 
A.  Beer  had  been  appointed  syndic.  Beer,  as  syndic,  claimed 
the  debt  due  by  the  garnishee.  The  attachment  was  taken  out 
on  the  24th  of  May,  1855.  The  surrender  and  appointment 
of  syndic  were  made  on  the  21st  of  May,  1855.  Judgment  was 
given  for  the  plaintiff  sustaining  the  attachment,  and  the 
eonrt  of  appeals  affirmed  it,  upon  the  ground  that  the  plain- 
tiff was  not  a  resident  of  Louisiana,  and  therefore  not  bound 
by  the  laws  of  that  state,  or  owing  any  allegiance  thereto. 

A  very  late  case,  decided  in  the  supreme  judicial  court  of 
Maine  in  1860,  Fdeh  v.  Bugbeey  48  Me.  9  [77  Am.  Dec.  203], 
raises  the  same  question.  The  court  decided  that  an  assign- 
ment of  a  debtor's  property,  under  the  insolvent  laws  of  Massa- 
chosettSy  will  not  operate  upon  debts  or  property  in  Maine  so 
as  to  d^eat  the  attachment  of  a  creditcn*,  who  is  a  citizen  of 
Maine,  made  subsequently  to  such  assignment  The  learned 
judge,  in  delivering  the  opinion  of  the  court,  thus  speaks  of 
the  rule: — 

''After  a  careful  consideration  of  the  reasonings  and  decis- 
ions of  the  courts  on  this  vexed  question,  we  can  only  say 
that  if  the  question  was  an  open  one  in  all  respects,  we  might 
incline  to  the  doctrine  that  the  place  of  making  and  place  of 
performance  should  control,  on  the  grounds  before  stated^ 
rather  than  the  &ct  of  citizenship.  Yet  we  are  forced  to  the 
conclusion  that  a  different  rule  has  been  finally  established 
by  the  supreme  court  of  the  United  States  and  concurred  in 
by  most  of  the  state  courts;  and  we  are  not  disposed  to  depart 
from  the  rule  thus  established.  It  rests  entirely  upon  the 
citizenship  of  the  party,  and  not  at  all  upon  the  place  of  mak* 
ing  or  performance.  It  is  the  result  of  that  train  of  reason- 
ing which  regards  the  insolvent  laws  of  a  state  as  local,  having 
no  extraterritorial  force  so  as  to  act  upon  the  rights  of  citizens 
of  other  states;  that  as  between  citizens  of  the  state,  the  dis- 
charge will  bind  them  as  to  all  posterior  contracts  wherever 
made  or  wherever  to  be  executed;  and  as  to  citizens  of  other 
states,  it  will  not  discharge  any  existing  contract,  although 
made  or  to  be  performed  in  the  state  granting  the  discharge. 
This  rule  is  broad  enough  to  exclude  all  questions  arising 
either  from  the  place  of  making  or  place  of  performance.  It 
rests  entirely  in  the  citizenship  of  the  parties,  and  treats  aU 
other  matters  as  immaterial." 
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We  might  cite  numerous  other  cases  in  which  it  is  held  that 
the  question  of  citizenship  is  not  only  important,  but  in  many 
respects  controlling;  but  enough  has  been  given  to  show  the 
general  current  of  authority. 

If  it  was  an  open  question,  we  should  be  inclined  to  adopt 
the  doctrine  as  founded  in  good  sense,  for  we  think  no  good 
reason  can  be  urged  why  a  creditor  residing  in  the  same  state 
with  the  bankrupt,  and  subject  to  its  local  jurisdiction,  should 
be  permitted,  through  the  courts  of  another  state,  to  obtain  an 
advantage  over  other  creditors,  by  seizing,  through  legal  pro- 
cess, the  effects  of  the  bankrupt  in  such  state.  To  do  60» 
would  be  conferring  upon  him  a  right  which  is  denied  him  by 
the  laws  of  his  own  state. 

In  the  case  at  bar,  the  plaintiffb  were  residents  of  Louisiana 
at  the  time  the  debt  due  them  was  contracted,  and  at  the  time 
of  instituting  the  proceeding  in  bankruptcy,  and  as  admitted 
by  counsel,  are  still  residents  of  that  state.  The  debt  sued 
upon  was  contracted  and  made  payable  in  Louisiana,  and  with 
reference  to  the  local  law  of  Louisiana.  They,  furthermore, 
had  notice  prior  to  the  institution  of  this  suit  of  the  proceeding 
in  bankruptcy,  and  their  demand  appears  in  the  schedule  of 
debts  due  by  defendants.  They  cannot,  therefore,  be  permit- 
ted to  obtain,  through  the  instrumentality  of  our  courts,  a  pri- 
ority oyer  other  creditors.  A  question  may  arise  as  to  whether 
they  may  not  be  entitled  to  attach  a  part  of  the  fund,  as  it  does 
not  appear  very  satisfactorily  from  the  record  whether  the 
application  for  the  benefit  of  the  bankrupt  law  was  made  by 
Beste  alone,  or  by  both  him  and  his  partner;  nor  does  it  appear 
whether  the  debt  attached  was  due  Beste  indiyidually,  or  the 
firm  of  Beste  and  Orima,  the  answer  of  the  garnishee  being 
omitted  in  the  record.  These  questions  seem  to  have  been 
overlooked  upon  the  trial  below,  which  makes  it  necessary  to 
remand  the  cause. 

Judgment  reversedi  and  cause  remanded,  the  other  judges 
concurring. 


iHTOLinrrAaT  Aasminuunp  loa  Banm  of  Obidxvqb%  «ztrttteRiiQriAl 
dbotof:  WaUenami  WaXkerT.  WhSOoek  76  Am.  Deo.  e07,  and  note 616;  noli 
tD  Harford  t.  Paine^  78  Id.  694  et  Mq. 

Tn  TBiscxrAL  oasi  zb  cztix>  and  f oUowmL  m  to  the  dootrino  thera  eimiif- 
eUted,  in  Amt  t.  De^noodi,  89  Mo.  69|  Tkmniim  t.  Bom^fUH  42  Id.  481i 
AdKWT.  LaO^gneBamk^lL  869. 
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Fabbell's  Administbatob  v.  Bbbxnan's  Adion- 

istbatbol 

l&  MxBsouBi,  aa&i 

Oirus  19  UFOV  Pabtt  Aitackdvo  Will  when  iti  fonul  ezactatiaa  ii  ad- 
mittad,  and  it  htm  been  admitted  to  probate^  bat  it  ia  aonght  to  aet  it 
aside  on  the  ground  of  inoapaoitj  in  the  teatator. 

baoft  AS  TO  Who  bhould  v»  Allowed  to  Opkn  jom  Olooi  »  caae  fxa* 
niahea  no  groond  for  »  new  trial,  and  the  verdiot  will  not  be  diatorbed 
en  that  aocoont^  nnleaa  it  ia  ahown  that  the  yartj  haa  been  materially 
pfejndioed  thereby. 

Dapoamoir  or  Coirmns  ov  Lrtebs  a  tsAjmasaiM  withoat  proof  ao- 
eonnting  for  their  aboenoe^  nor  evidenoe  ahowing  any  eflbrt  to  paodnoe 
them. 

AxoHOiroH  OnnoH  ov  Wicznss  ab  to  Saititt  of  a  teatator  ia  admiaaibley 
the  qneation,  "From  your  knowledge  of  him^  would  yon  think  hia  mind 
aoond  enoogh  to  make  a  willT"  ui  objectionable^  aa  it  involTea  a  qneatum 
of  law  for  the  ooort  to  determine,  and  not  the  witneaa,  aa  to  the  quankim  of 
mental  capamty  neceaaaiy  to  enaUe  a  party  to  make  a  legal  diapoaition 
of  hiaeatate. 

Ths  opimon  states  the  bctB. 

A.  J.  P.  Qaffischiy  for  the  appellant. 

R.  M.  FiMj  for  the  respondents. 

By  Courts  Bat,  J.  Plaintiff  filed  his  petition  in  the  St 
Louis,  drcnit  conrt,  under  our  statute  of  wills,  to  contest  the 
yaliditj  of  an  instrument  of  writing  purporting  to  be  the  last 
will  of  Michael  Farrell,  deceased.  The  petition  alleges  that 
at  the  time  of  the  execution  of  the  said  supposed  last  will  and 
testament  the  said  Michael  Farrell  was  not  of  sound  and  dis- 
posing mind,  and  by  reason  thereof  incapable  of  making  a 
will.    This  is  the  only  issue  presented  by  the  pleadings  in  the 


The  trial  was  by  jury,  and  a  large  amount  of  evidence  was 
^yen  relating  to  the  condition  of  the  testator's  mind.  The 
court  gave  several  instructions,  and  refused  several  asked  by 
plaintiff,  but  as  no  point  was  made  with  reference  to  them,  we 
proceed  to  notice  the  grounds  relied  upon  by  plaintiff  for  a 
reversal  of  the  judgment 

1.  It  is  insisted  that  the  court  erred  in  allowing  the  defend- 
«nt  the  opening  and  closing  of  the  testimony  and  argument 

This  point  was  made  in  Cravens  v.  Favlconer^  23  Mo.  19. 
That  was  a  proceeding  under  our  statute  to  contest  the  validity 
of  a  will,  and  Judge  Richardson,  in  deliveriag  the  opinion  of 
the  courts  contended  that  the  onua  was  upon  the  defendant,  and 
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oonseqnenily  that  he  had  a  right  to  open  and  close  the  caae. 
However  important  it  may  be  to  observe  imiformity  upon  all 
questions  of  practice,  yet  we  are  not  satisfied  with  the  mle 
laid  down  in  that  case.  The  authority  cited  in  support  of  ii 
Is  1  Greenl.  Ev.,  sec.  77;  but  the  rule  as  there  laid  down  is  ii> 
reference  to  the  probate  of  a  will,  and  the  authorities  cited  in 
Greenleaf  all  relate  to  the  probate  of  a  will,  in  which  an  ap» 
peal  was  taken  from  the  probate  court,  and  a  trial  de  novo  had. 
In  such  cases  the  onus  must  be  upon  the  party  seeking  to  have 
the  will  probated,  and  he  should  have  the  right  to  open  and 
conclude  the  case;  but  this  is  a  statutory  proceeding  to  contest 
the  validity  of  the  will  upon  the  ground  of  incapacity  in  the 
testator,  and  can  be  only  instituted  after  the  will  has  been 
probated.  The  petition  admits  the  formal  execution  of  the 
will,  and  that  it  has  been  in  due  form  admitted  to  probate, 
but  seeks  to  set  it  aside  upon  the  ground  above  stated.  The 
onu8f  therefore,  must  be  upon  the  party  attacking  the  wiU.  But 
as  this  is  a  question  of  practice,  an  error  of  the  court  relating 
thereto  furnishes  no  ground  for  a  new  trial,  nor  will  we  disturb 
the  verdict  on  that  account,  unless  satisfied  that  the  party  hsB 
been  materially  prejudiced  thereby. 

The  next  point  made  by  the  appellant  is  that  the  court  erred 
in  excluding  from  the  jury  a  part  of  the  deposition  of  one  John 
Roddy,  in  which  the  deponent  undertook  to  state  the  contenta 
of  certain  letters  addressed  by  Michael  Farrell,  in  his  lifetimei 
to  his  father  in  Ireland. 

There  was  no  proof  in  the  case  accounting  for  the  absence  of 
the  letters,  nor  any  evidence  to  show  that  plaintiff  had  made 
any  effort  to  produce  them;  the  deposition  was,  therefore, 
clearly  inadmissible. 

The  third  ground  assigned  for  error  is  that  the  court  refused 
to  permit  plaintiff  to  put  a  question  to  the  witnesses  in  the 
following  form: — 

^'From  your  knowledge  of  him,  would  you  think  his  mind 
sound  enough  to  make  a  will?" 

The  question  is  objectionable,  as  tending  to  elicit  fix>m  the 
witness  his  opinion  as  to  the  quantum  of  intelligence  or  mental 
capacity  that  is  necessary  to  enable  a  party  to  make  a  legal 
disposition  of  his  estate.  In  other  words,  it  involves  a  question 
of  law  for  the  court  to  determine,  and  not  the  witness. 

Witnesses  who  have  had  opportunities  for  knowing  and 
observing  the  conversation,  conduct,  and  manners  of  the  person 
whose  sanity  is  in  question  may  depose,  not  only  to  particular 
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fiicts,  but  to  their  opinions  or  belief  as  to  the  sanity  of  the 
party  formed  fix>m  actual  observation:  See  1  Jarman  on 
WiUs,  75. 

The  appellant,  in  this  case,  seems  to  have  concluded  that  in. 
sustaining  the  objection  to  the  question  in  the  form  propounded 
the  court  intended  to  hold  that  opinions  of  witnesses  upon  the 
question  of  the  testator's  sanity  were  inadmissible;  but  it  i» 
yery  evident  that  such  was  not  the  ruling  of  the  court,  for 
nine  tenths  of  the  record  are  taken  up  with  the  opinions  of  wit- 
nesses on  both  sides,  and  the  reasons  for  such  opinions.  All 
of  which  the  jury  had  in  evidence  before  them. 

The  other  judges  concurring,  the  judgment  will  be  affirmed. 

Bumaas  ov  Pltoov  n  vroa  Pastt  aeeking  to  impeAoh  the  wUl,  when  he- 
edBito  its  execotion,  bat  eeti  up  imasgmoity  in  the  testator:  Taylor  r,  WiU 
kmm^  64  Am.  Deo.  186,  and  note  1S9. 

Rbvusal  ov  Goubs  to  Oivb  Dkvbmdaut  opening  and  close  of  oaie,  when 
no  ground  of  appeal,  nor  alignment  of  error:  Ooodpatier  v.  Forii^  74  Am. 
Dea  SIS.  .  As  to  lifjbt  to  open  and  dose  generally,  eee  Benhmn  t.  JSowe,  M 
Id*  342.  The  principal  eaae  ia  oited  and  approred  in  Lueam  t.  Sidlwem,  33- 
Mo.  891,  to  the  point  that  the  mlingof  the  oonrt  aa  to  a  party's  right  to  opea 
and  dose  the  oaae,  ia  no  ground  for  rereml,  nnleis  it  ia  riiown  that  snoh 
mling  waa  an  injury  to  enoh  party.  This  role  ia  affirmed  in  Harvqf  t.  Hdn 
^  Aiiieni^  66  Id.  878^  where  the  prineipal  ease  is  cited,  sad  the  Missoori 
eases  en  the  snhject  odOeoted  and  compered.  In  Tkn^j^  t.  OowgiUf  48  Id. 
SM^  the  mling  in  the  prineipal  case  is  doabted,  and  that  held  in  Orofoem  t. 
Famioomer^  28  Id.  19,  cited  and  given  aa  to  this  point  in  the  prineipal  ease,  ia 
•dhsrsd  to.  The  mle  maintained  in  the  principal  case^  that  aa  error  oom- 
■itfeed  by  the  oonrt  below  as  to  the  right  to  open  and  dose,  which  works  no 
injoxy,  is  not  groond  for  rererssl,  is  the  law  of  liissonri,  as  shown  by  tha 
late  ease  of  JTIanMy  t.  Hdn  qf8uUen$t  mfpra.  Bat  this  and  the  cases  abore 
agree  that  where  a  will  is  attacked  on  the  groand  of  inoapadty  in  the 
the  harden  of  proof  is  cast  upon  defendants^  who  are  "^^'"g  to 
astablish  the  win,  and  they  are  entitled  to  open  and  doee  the  case. 

DaroMTiOK  ov  Ooimnm  ov  WsimN  iHrncDnirr  is  not  admissibley  na« 
less  the  original  is  lost»  destroyed,  or  otherwise  aoooanted  for:  Fkk  t.  Tafkh^ 
78  Am.  Dec  737,  and  note  751,  showing  when  secondary  endence  of  writtea 
insftniment  is  inadmiasible:  See  also  l^%<cAer  t.  /adbon,  66  Id.  98;  Jomm  t.  Rub' 
teon,  64  Id.  212;  sad  notes  to  these  cases.  Contents  sad  terma  of  written  ia« 
stniment  are  inadmissible  without  proof  that  the  writing  csanot  bs  prodncedt 
Pfiee  T.  Huidt  69  Bfo.  262,  dting  the  principal  case. 

AiwrnwiHiHTT  ov  Opdoohs  ov  Wmnss  aa  eridsnoe  conocimfaig  capacity 
of  tssfeatoR  ^obRatMery.  TVyon,  10 Am. Dec 444, aad note;  PotUT.Hmm^ 
iO  Id.  829,  and  note  860. 

In  Harrm  t.  Haif^  63  Mc  93^  the  roling  in  the  principal  case,  that  when 
a  will  is  contested  af tef  probate,  the  harden  of  proving  incapadty  in  the- 
tsststor  is  npcn  the  contestant,  is  doubted,  sad  it  is  there  hdd  that  the  bet- 
tsr  piactioe  is  to  regard  the  prooeedinga  as  being  la  rem  where  it  ia  aonght 
to  establiah  a  will,  and  to  reqoire  formal  proof  of  ita  ezeoutioo  from  the  pixK 
yooeat,  even  after  it  haa  bean  admitted  to  probate. 
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Oboil  V.  Sfubgbb. 

L»  MzasouK,  412.] 

Vmnam  a  Ovn/rr  or  FIuud  Whioh  kat  bi  Pliabbd  m  dtfente  to  aa 
action  for  th«  prioe  of  tho  property  sold,  when  it  has  a  latent  def eot  of 
which  he  is  aware^  bat  which  he  fails  to  diaoloee  to  the  Tendee^  though 
he  knowa  that  the  latter  ia  acting  upon  the  mppoaitian  that  no  aoch 
defect  eziata.  In  thia  oaoOp  it  ia  error  to  atiike  oat  an  aniwer  aetting  np 
aachdefenae. 

The  opinion  contains  the  fSeusts. 
Ryland  and  Son^  for  the  respondent 

By  Courty  Dbydbn,  J.  This  is  a  snit  brought  to  foreclose  a 
foortgage,  given  to  secure  the  payment  of  a  note  for  $305, 
made  by  Spurger  to  Cecil,  administrator  of  Eckols.  The  note 
was  given,  it  would  seem,  for  the  price  of  a  negro  belonging  to 
the  estate  of  the  plaintiff's  intestate,  sold  by  Cecil,  as  admin- 
istrator, to  the  defendant  The  defendant  filed  his  answer  to 
the  amended  petition,  which,  on  motion  of  the  plaintiff,  was 
stricken  out  for  insufficiency,  and  a  final  judgment  rendered 
for  the  debt  and  for  the  foreclosure  of  the  mortgage,  from 
which  the  defendant  appealed  to  this  court 

The  material  part  of  the  answer  is  as  follows:  **Tbe  defend- 
-ant  further  says  that  the  said  plaintiff,  before  and  at  the  time 
of  the  sale  of  said  slave,  knew  that  said  slave  was  unsound 
And  diseased,  and  very  old  and  worthless;  and  said  plaintiff 
knew,  before  and  at  the  time  of  said  sale,  that  the  defendant 
believed  said  slave  to  be  sound  and  free  from  disease,  and 
<mly  about  forty-eight  years  old;  and  defendant  did  not  know 
of  said  unsoundness  or  disease,  or  age  of  said  slave;  and  said 
plaintiff  so  knowing  that  defendant  labored  under  such  belief 
did  not,  at  any  time  before  or  at  said  sale,  disclose  to  defend- 
-ant  the  fact  that  said  slave  was  unsound  and  diseased,  and 
much  older  than  forty-eight  years,  to  wit,  of  the  age  of  seventy 
years;  and  said  plaintiff  fraudulently  concealed  said  unsound- 
ness and  disease  of  said  slave,  and  his  age;  and  said  defend- 
ant avers  that  at  the  time  of  the  sale  of  said  slave,  said  slave 
was  unsound  and  diseased,  and  over  the  age  of  forty-eight 
years,  and  was  wholly  worthless;  and  said  slave,  within  about 
three  weeks  after  defendant  purchased  him,  died  of  said  un- 
soundness, disease,  and  old  i^,  and  was  *  wholly  lost  to  de- 
fendant; wherefore,"  etc. 

What  sort  of  case  the  evidence  may  disclose  when  the  par- 
ties come  to  a  trial,  we  of  course  cannot  foresee;  nor  have  we 
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anything  to  do  with  that  matter.  For  the  purposes  of  iho> 
question  raised  by  the  motion  to  strike  out,  we  are  obliged  to 
take  the  material  allegations  of  the  answer  to  be  tme;  and  if 
they  are  fonnd  to  constitute  a  defense,  the  judgment  must  be 
reversed;  otherwise,  it  will  be  affirmed. 

Where  a  vendor  sells  property  having  a  latent  defect,  of 
which  he  knows,  but  which  he  fails  to  disclose  to  the  vendee^ 
knowing  that  the  latter  is  acting  upon  the  supposition  no  such 
defect  exists,  he  is  guilty  of  a  fraud,  and  the  fraud  may  b» 
pleaded  as  a  defense  to  an  action  for  the  price  of  the  properly: 
MeAdami  v.  CotM,  24  Ma  223;  Barron  v.  Alexander^  27  Id. 
690. 

The  answer  in  this  case  comes  within  the  above  rule,  and 
the  same  was,  there&re,  improperly  stricken  out.  Let  th» 
judgment  of  the  circuit  court  be  reversed,  and  the  cause^ 
remanded,  to  be  proceeded  in,  in  conformity  with  this  opinion. 


Famv  yssiNxa  wmor  Gvmrr  or,  in  not  dimloiring  latent  defect  in  tli» 
ebattel  eoldt  See  Brmm  t.  6^,  72  Am.  Beo.  6S3;  and  note  666. 

FaauB^  WHMir  kat  bb  Plbaosd  ik  DsmrgB:  SeeiioMT.  Braxton, 26  Aim 
Deo.  446|  SamiamY.  Statti,  27  Id.  263^  and  note  266;  MUtktthr.  Tamlbmm^ 

foia.sia 


Bailey  v.  Pobtbb. 

la  XxeeouK,  471.  J 

WoKWAMEXon  MnaBABiB  ABB  BooHB  to  give  adyioe  to  the  oonaignee  of  the* 

■hipment  made  to  him,  and  the  Uability  of  the  canrier  to  deliTer  aooord* 

ing  to  the  hiU  of  lading  doee  not  dieoharge  them,  although  they  may 

have  been  pteTented  from  getting  bills  of  lading  in  triplicate  by  the  mia* 

^**<i"*i<*fe  flu  — *JM>  QAPnAff. 

AcnQH  to  recover  the  value  of  a  qnentity  of  hemp  seed  al«^ 
leged  to  be  lost  by  plaintiffs  through  the  carelessness  and 
nq^gence  of  defendants,  who  were  commission  and  forward- 
ing  agents.  In  March,  1857,  plaintiffs  sent  the  seed  to  de- 
fendants to  ship  it  to  C.  O.  Wallace,  at  Lexington.  Defendanta 
shipi>ed  the  seed  on  Ajiril  4, 1857,  by  boat  A.  C.  Gk)dlin,  and 
took  but  one  bill  of  lading,  by  which  said  boat  agreed  to  de- 
liver the  seed  to  C.  0.  Wallace  at  the  above  address.  Thia 
the  boat  failed  to  do,  but  delivered  it  to  T.  B.  Wallace,  who, 
not  knowing  to  whom  it  was  consigned,  kept  it  until  the  sow- 
ing season  was  past,  and  it  was  subsequently  sold  for  freight 
and  charges.    The  evidence  tended  to  prove  that  an  endeavor 
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had  been  made  bj  plaintiffs  to  ascertain  what  had  become  of 
the  seed,  but  that  in  this  they  failed.  Defendants  do  not  pre- 
tend that  they  gave  any  notice  to  C.  O.  Wallace  of  the  ship* 
ment  of  the  seed.  They  admit  that  they  took  but  one  bill  of 
lading,  but  insist  that  this  was  all  that  was  required  of  them 
as  forwarding  agents.  The  court  declared  that  the  law  made 
it  the  duty  of  forwarding  merchants  to  take  triplicate  bills  of 
lading  of  shipments  made  by  them,  one  to  be  sent  by  them 
to  the  consignee,  one  to  be  delivered  to  the  carrier,  and  the 
other  to  be  retained  by  them.  On  motion  of  defendants,  the 
court  declared  that  if  they  received  the  seed  in  dispute  to  be 
shipped  to  G.  O.  Wallace  at  Lexington,  and  within  reasonable 
time  thereafter  did  ship  the  same,  taking  fix>m  the  carrier  a 
bill  of  lading  signed  by  the  proper  officer,  whereby  the  boat 
4igreed  to  deliver  the  seed  to  the  above-named  party  at  Lex- 
ington, and  the  carrier  refused  to  wait  until  triplicate  bills  of 
lading  could  be  signed,  then  the  carrier  was  liable  for  the 
non-performance  of  the  agreement  contained  in  such  bill  of 
lading,  and  that  the  liability  of  defendants  ceased  when  that 
of  the  carrier  commenced.  PlaintifEs  duly  exoepted,  and  now 
appeal. 

Chrinnan  and  OomingOy  and  R.L.Y.  PtyUm^  tar  the  plain* 
tiffs  in  error. 

Ryland  and  8on^  for  the  defendants  in  enor. 

By  Court,  Bates,  J.  The  instruction  given  fiir  defendant 
was  wrong. 

Notwithstanding  that  the  forwarding  merchants  may  have 
been  prevented  by  the  misconduct  of  the  offioers  of  the  boat 
from  getting  three  bills  of  lading  in  the  usual  manner,  they 
yet  were  bound  to  give  advice  to  the  consignee  of  the  ship- 
ment made  to  him,  and  the  liability  of  the  boat  does  not 
-discharge  them  from  liability. 

Judgment  reversed  and  cause  remanded. 

Bat  and  Bbydbn,  JJ.,  concurred. 


Tn  YKacsfAJs  oias  u  cmD,  in  Bdwmrds  on  FMton  and  BMdik%  111^ 
to  rastain  th«  propontioii  "  that  it  ia  tha  agant'a  duty  to  keep  hia  pciaoipal 
adTiaad  of  aU  important  faeta  and  tranaaotiona  ralating  to  the  faiaineai;  iui« 
laaa  he  doee  eo^  he  rendera  himaelf  liable  for  aU  damagea  ariung  to  hia 
frindpal  for  hia  negleot" 
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BuBEY  V.  Huntsman. 

l»  MissauBi.  60L1 

^AMT  OLUmm  Lim  ihidke  Tax  Salb  can  maintein  hit  ttUo  onlgr  wImb 
the  IftW  hM  basn  ttriotly  ponaed;  therefore,  when  raoh  sale  ie  made 
withm  the  ooBrtAame,  under  a  statate  requiring  that  it  shall  take  plaea 
''heCoie  the  eourt-boiiae  door/'  it  is  Toid,  and  panea  no  title. 

Thx  opinion  states  the  fiEUSts. 

Beid  and  Denny  ^  and  Porter ^  for  the  appellant. 

BwrelharUf  £ar  the  respondent. 

B7  Court,  BATBSy  J.  This  is  a  soit  for  damages  for  trespass 
io  land,  apparently  prosecuted  and  defended  for  the  purpose 
of  trying  the  title  to  the  land,  both  parties  claiming  title. 
Judgment  was  given  for  the  plaintiff.  The  plaintiff  having 
«hown  a  prima  facie  case  of  title,  the  defendant  set  up  a  title 
under  a  tax  sale,  and  the  plaintiff  gave  evidence  tending  to 
impeach  the  validity  of  that  tax  title.  The  defendant,  to  show 
fais  title,  gave  in  evidence  a  deed  made  to  him  by  the  register 
of  lands,  dated  the  eleventh  day  of  February,  1857,  and  which 
was  filed  for  record  on  March  2, 1857.  That  deed  recited  the 
•sale  made  by  the  collector  of  Randolph  County,  on  the  first 
Monday  of  October,  1846,  *^  before  the  court-house  door  of  said 
county."  The  plaintiff  then  proved  that  the  sale  was  made 
inside  the  court-house,  and  not  '^before  the  court-house  door  of 
Ihecounty.'' 

The  court  below,  by  instructions  given,  decided  in  effect 
that  the  making  the  sale  within  the  court-house,  and  not 
'^before  the  court-house  door,"  was  such  a  fiEdlure  to  comply 
with  the  law  as  to  make  the  sale  void.  We  think  that  the 
•eourt  did  not  err  in  so  deciding.  The  ninth  section  of  the 
fifteenth  article  of  the  act  concerning  revenue  (B.  C.  1845,  p. 
^949)  provides  that  the  sale  shall  be  made  '^^  before  the  court- 
house door  of  the  county."  It  is  well  established  in  this  state 
that  a  person  claiming  to  hold  land  under  a  sale  for  taxes  can 
only  maintain  his  title  when  the  law  has  been  strictly  pursued. 
It  is  immaterial  whether  it  was  more  convenient  to  all  persons, 
<fr  better  in  any  respect  to  sell  within  than  before  the  court- 
house; the  law  has  prescribed  the  place  of  sale,  and  that  is  the 
only  proper  place;  and  it  is  so  because  the  law  has  said  so, 
«nd  there  can  be  no  reasoning  about  it:  Seeds  v.  Morton,  9  Ma 
£68;  Donohoe  v.  Veal,  19  Id.  831;  State  ex  rd.  Donohoe  v. 
Xiehardeon,  21  Id.  420. 


IM  SaLLIS  v.  AbKOLD.  [UlMOQli^ 

« 

The  defendant  also  set  up  length  of  poeseeskm  in  hunaelf  M 
a  har  to  the  plaintiff's  right  of  action,  but  no  evidenoe  ;9a» 
giyen  of  actual  possession  by  him. 

The  judgment  of  the  court  below  is  afiirmed. 

Bat  and  Dbtden,  JJ.,  concurred. 


Tax  Salb  u  Vom^  imloit  aU  nbtteatial  requiramMiifti  of  tlia  itofeatt  Hf 
■hown  to  have  beoi  striotly  oomplied  with:  Wdttac$  t.  Bnwn,  76  Am.  Iha, 
421,  and  note  427.  In  Jfcyoir  t. /midis  88  llo.  81%  tha  pffaio^  OMa  it 
cited,  approved,  and  followed.  Die  fonner  OMe  involved  esnoUy  the  wum 
CmU  ae  the  latter* 


Sallbb  V.  Abnold. 

l&  MxnouBx,  sn.] 
or  Aonov  a  Tnaa  of  which  one  haa  not  the  poaMairion,  cr  aeteal 
enjoyment^  tmt  only  a  right  to,  or  a  right  to  dwnand  by  action  at  law* 
Or  it  ia  defined  to  be  a  peracnal  right  not  rednoed  to  poaaeeiiioB,  bat  re- 
coverable by  Mit  at  law. 

HvsBAV D  AcQuntia  No  Riobt  to  wife'a  choae  in  action  nnleaa  he  rednoea  i> 
into  his  ponession  during  the  covertnre. 

Slatbs  Bblongiho  to  Ward,  in  the  poaeaerion  of  her  gnardian,  are  in  tlie 
poeaenion  of  the  ward.  Guardian  acta  in  mere  fidneiaryc^pacitj,  and  ia 
the  agent  of  the  ward  in  aU  mattera  raUting  to  the  tmat  property. 

PoaaiflSiON  OF  BAn.u  la  Posaiaaioir  of  BAnx>B;  ao  held  where  alavea  belonf» 
ing  to  a  ward  had  been  hired  by  her  gnardian  to  the  bailee  for  a  yea& 
Alao  held  that  anoh  poeaenion  of  the  goaxdian  waa  the  poaaeaaicn  of  tha 


8lati8  BxLOironro  to  Ward  in  the  poaaeaaion  of  her  goaxdian  or  hia  bailai^ 
are  in  the  ponesaion  of  the  ward,  and  npon  her  marriage  her  poaaearioa 
ia  tranaf erred  to  her  hosband,  who  may  maintain  aoit  for  them  after  hat 
death,  although  he  haa  never  had  actual 


The  opinion  states  the  facts* 

Knott  and  Houghj  and  Ryland  and  Son^  for  the  appellants 

Ansell  and  Oardenhiref  for  the  respondents* 

By  Court,  Bay,  J.  Plaintiff  brought  suit  against  the  defend* 
ants,  in  the  Callaway  circuit  court,  to  recover  possession  of 
seven  slaves, — Prudence,  Greene,  Creed,  Amanda,  Laura,  Mar* 
garet,  and  an  infant,  name  unknown, — of  the  value  of  three 
thousand  two  hundred  dollars.  The  cause  was  submitted 
upon  an  agreed  statement  of  facts  as  follows: — 

''  Prudence,  Greene,  and  Creed,  originally  belonged  to  the 
estate  of  Thomas  Swearingen,  deceased,  of  Montgomery  Countyi 
in  this  state,  who  died  in  the  year  1850.     Letters  of  adminli" 
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tration  W6re  taken  out  upon  his  estate,  and  in  1854,  oommUh 
rionera  were  appointed  by  the  county  court  of  Montgomery 
County  to  divide  the  slayes  of  the  intestate  among  his  widow 
and  heirs,  and  the  slaves  Prudence,  Greene,  and  Creed  were 
assigned  to  Lydia  Ann  Swearingen,  a  daughter  of  the  said 
Thomas  Sifearingen. 

'*  William  Arnold,  one  of  the  defendants,  was  the  guardian  of 
the  person  and  estate  of  the  said  Lydia  Ann,  she  being  a 
minor,  and  took  possession  as  such  guardian  of  said  slayes. 
Prudence,  Greene,  and  Creed.  Arnold  was  also  guardian  of 
two  other  minor  heirs  of  the  said  Thomas  Swearingen,  and 
took  possession  of  the  slaves  assigned  them  by  the  commis- 
sioners at  the  same  time,  and  gave  one  bond.  The  other 
slaves  mentioned  are  the  children  of  Prudence,  bom  since 
Arnold  took  possession.  On  tho  Ist  of  January,  1855,  Arnold, 
as  guardian  of  Lydia  Ann,  hired  said  slaves  to  Nxmnelly,  one 
of  the  defendants,  for  one  year,  for  their  victuals  and  clothes. 

*'  On  the  15th  of  May,  1855,  the  plaintiff  married  the  said 
Lydia  Ann,  and  on  the  29th  of  August  following,  she  died. 
The  slaves  sued  for  were  in  the  possession  of  the  defendants 
before  and  at  the  time  of  the  commencement  of  the  suit,  and 
while  so  in  possession  of  the  defendants,  and  before  the  com- 
menoement  of  the  suit,  were  demanded  by  the  plaintiff  of 
defendants,  and  they  refused  to  give  them  up." 

Upon  the  above  statement  of  fistcts,  the  court  found  for  the 
plaintiff;  whereupon  defendants  filed  their  motion  for  a  new 
trial,  on  the  ground  that  the  finding  of  the  court  was  not  war- 
ranted  by  the  facts,  which  motion  was  overruled,  and  defend* 
ants  appealed  to  this  court. 

The  question  arising,  in  this  case,  upon  the  foregoing  foots 
is:  '*  What  interest  in  the  slaves  did  the  plaintiff  acquire  by 
virtue  of  his  marriage?"  Was  the  interest  of  Lydia  Ann,  at 
the  time  of  her  marriage,  property  in  possession,  or  was  it  a 
mere  chose  in  action  ?  If  the  former,  then  the  marriage  oper- 
ated as  a  gift  to  the  husband  and  the  title  vested  in  him; 
if  the  latter,  then  the  husband  only  acquired  by  the  marriage 
the  right  to  reduce  such  chose  in  action  into  possession  during 
the  coverture.  Upon  the  determination  of  these  questions 
depends  the  right  of  the  plaintiff  to  recover  in  this  action. 

The  elementary  law-writers  define  a  chose  in  action  to  be  a 
thing  of  which  one  has  not  the  possession  or  actual  enjoyment, 
but  only  a  right  to  it,  or  a  right  to  demand  it  by  action  at  law: 
2  Bla.  Com.  896,  897.    Kent  defines  it  to  be  a  personal  right 
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not  reduced  to  poesession,  but  recoverable  bj  suit  at  law.  Thus 
it  is  said  money  due  on  a  bond,  note,  or  other  contract,  is  a 
chose  in  action,  for  a  property  in  the  money  vests  whenever  it 
becomes  payable;  but  there  is  no  possession  till  recovery  by 
course  of  law,  unless  payment  be  voluntarily  made.  So  dam- 
ages for  breach  of  covenant  for  detention  of  chattels,  or  for 
torts,  come  under  the  title  of  choses  in  action.  If  these  an 
not  reduced  into  possession  by  the  husband  during  the  cover- 
ture, it  is  clear  he  acquires  no  right  to  them. 

In  the  case  under  consideration,  we  are  of  opinion  that  the 
right  of  Lydia  Ann  in  the  slaves  was  a  chose  in  poesessioQ, 
and  not  a  chose  in  action.  The  estate  of  Swearingen  had  been 
fully  administered,  and  the  slaves  in  controversy  allotted  to 
Lydia  Ann  by  commissioners  duly  appointed  for  that  purpose. 
Her  distributive  share  had,  moreover,  passed  into  the  hands  of 
her  guaidiani  and  it  is  well  settled  that  the  possession  of  the 
guardian  is  the  possession  of  the  ward.  He  acts  in  a  mere 
fiduciary  capacity,  and  is  the  agent  and  representative  of  his 
ward  in  all  matters  relating  to  the  trust  property.  Nor  does 
the  fitct  that  he  had  hired  the  slaves  for  a  year  to  Donnelly 
aflbct  the  question  in  any  wise,  for  Donnelly  was  a  mere  bailee, 
and  the  possession  of  the  bailee  is  the  possession  of  the  bailor. 
There  was  no  adverse  claim  on  the  part  of  Donnelly.  He  had 
no  property  in  the  slaves,  but  a  mere  right  to  e^joy  the  use  of 
them  for  a  limited  period.  It  was  a  right  perfectly  consistent 
with  the  claim  and  property  of  the  ward.  If  we  are  right  in 
these  views,  then  the  possession  of  Donnelly,  in  contemplation 
of  law,  was  the  possession  of  Arnold,  the  guardian,  and  the 
possession  of  the  guardian  was  the  possession  of  Lydia  Ann, 
his  ward;  and  upon  the  marriage  of  Lydia  Ann,  her  possesmon 
was  transferred  to  her  husband,  the  plaintiff  in  this  suit. 

In  this  view  of  the  law  we  are  amply  sustained  by  authority. 
The  case  of  Magee  v.  Tclandy  8  Port  86,  is  directiy  in  point, 
and  in  every  feature  identical  with  this.  The  controversy 
related  to  a  slave,  the  properly  of  one  Jane  Camathan,  a  minor, 
which  was  in  possession  of  her  guardian,  Qeorge  Hajrs.  On 
the  1st  of  January,  1835,  Hays  hired  the  slave  to  Magee  for 
one  year,  and  the  dave  was  delivered  to  him.  On  the  11th  of 
June,  1835,  Jane  intermarried  with  the  plaintiff  Toland,  and 
in  August  following  she  died.  Neither  Jane  nor  her  husband 
ever  had  the  actual  possession  of  the  slave.  Upon  this  state 
of  facts,  the  court  held  that  the  possession  of  Magee,  the  bailee, 
was  the  possession  of  Hays,  the  guardian,  and  the  possession 
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of  Hajrs  was  the  poBsession  of  his  ward,  Jane,  and  upon  tha 
marriage  of  Jane  her  poesesBion  passedy  eo  ingtantij  to  her  hua- 
bandy  and  the  property  yested  absolately  in  him.  The  same 
doctrine  is  recognized  in  Chambers  v.  Perry j  17  Ala.  726;  Saiih 
my  Y.  Gardner^  1  Hill  (8.  C),  191;  Harrison  ▼.  Farmert^  and  M. 
Bamtj  8  Litt  275;  WUcox  ▼.  CaUotoay,  1  Wash.  (Va.)  39;  Davi$ 
T.  Bhamey  1  McCord  Eq.  195;  Armstrong  ▼.  Simontony  2  Murph. 
851;  Morrow  ▼.  Whiteside^  10  B.  Mon.  411.  In  Sausey  ▼.  Oardr 
ner,  1  Hill  (8.  C),  191,  the  court  held  that  where  a  slave  was 
aDoMed  to  the  wife  in  part  of  her  share  of  the  estate,  but  left 
in  the  care  of  the  executor,  the  marital  rights  of  the  husband 
attached,  although  he  never  had  actual  possession. 

Such  a  concurrence  of  authority  from  states  in  which  the 
inatitution  of  slavery  exists,  and  in  which  cases  of  this  kind  so 
frequently  occur,  leaves  but  little  doubt  as  to  the  conectneea 
af  the  rule. 

The  other  judges  concurring,  the  judgment  of  the  court 
bdow  will  be  aflBrmed. 


Wmli  CKNBi  nr  Aamm  beoono  hnsbandli  pwpw^y,  apon  fait  lednofaif 
iDtD  poMMrion:  XaAqr  t.  Mmiplm,  47  Am.  Deo.  120^  and  B0to  126| 
J>fcrwi  ▼.  AnM^  76  Id.  488. 

QuAMOiAM  oAnror  JUuld  ABvassiLT  io  Wamdi  Wedb  t.  Wedti,  47  Am. 

QuAMmAX%  OoanmoL  ovia  Pnsoir  and  pwpw^y  of  hb  waid:  Boo  Pakmm 
v.  OMefft  47  Am.  Deo.  41;  and  m  to  guudian'e  powor  to  loMo  enoh  pwf 
orty,  aeo  B0tB7SL 

PiWiiiiHia  or  Baua^  wiMn  powearion  of  bailor:  Boa  Cham  t.  WoMmm^ 
M  Am.  Deo.  823;  alio  Wed»T.Wedt$,  47  Id.  8S8|  PkUif9  t.  Harri$$,  19  M. 


Tka  raonaPAL  cisa  n  anraa  to  tlia  point  that  prior  to  tho  aet  of  187fl^ 
Iba  wila'a  ohoaea  in  pnaiwinn  at  tho  timo  of  hor  mariiago  Toatod  abaolntal/ 
in  tha  Itaaband,  in  BoberU  t.  Waiketp  82  Mo.  208;  and  booaoM  aabjeot  to  bla 
dabii:  ^faBOMier  T.  i;yciid^  80  Id.  346.  In  Omghlm  r.  S^m,  Adm'r,  4IS  U. 
188^  it  la  dtad  to  tho  4lfeto  theram  oontained  thai  the  hnsband'a  right  to  tho 
wila'a  ohoaea  in  aotion  tarmmatwi  by  her  death. 

Oamai*  DT  Fonnoir  of  tha  tmatee  of  a  womaOf  ia  not  a  ohooo  in  aotioi^ 
bat  ft  ohooo  in  poaaaaooB,  and  on  her  marriage  wifl  p—  to  bar  haabandt  Jfi^ 
jy  ▼.  Mkigkmm,  38  Am.  Paa  68^  and  note  88l 


148  Stsw^bt  9.  Obhtxth.  [IGflsoiiily. 

Stewabt  v.  Griffith. 

[BSMISSOUU,  U.] 

Aox  €fr  Lkhslatdbs  AuTHORnnro  OuAKDXAif  to  Sell  the  laadi  of  hW 
wardiy  and  to  apply  the  proceeds  thereof  to  their  maintenanoe  and  rap* 
port»  under  order  of  oonzti  ia  not  nnoonstitatio&al  aa  eneroaohing  npom- 
the  prerogatire  of  the  judicial  department  of  the  gorremment. 

Bbbob  to  the  oiionit  court  of  Marion  County.  The  opinioa 
ftates  the  case. 

Rushy  Andersanf  and  OUmer  and  ShepUyj  for  the  plaintiflkh 
in  error. 

Lipscomb^  for  the  defendants  in  error. 

Bj  Goorty  Bates,  J.  Bj  an  act  of  the  general  assembly^ 
passed  on  the  seventeenth  day  of  November,  186S,  it  was  en* 
acted  as  follows: — 

''Sec.  1.  Daniel  A.  Stewart,  guardian  of  the  persons  and 
curator  of  the  estate  of  James  M.  Johnson,  Mary  E.  Johnson, 
and  Emily  F.  Johnson,  minor  heirs  of  William  Johnson,  de- 
ceased, is  hereby  authorLsed  and  empowered  to  sell  all  the 
real  estate  belonging  to  said  minors  in  Marion  County,  in  the 
state  of  Missouri,  subject  to  the  approval  of  the  county  court 
of  said  county  of  Marion. 

''Sec.  2.  The  county  court  of  Marion  County  is  hereby  au- 
thorixed  and  required  to  make  an  order  for  the  sale  of  the 
west  half  southeast  quarter  of  section  21,  and  the  west  half 
northeast  quarter,  and  the  northeast  fourth  of  the  northeast 
quarter  of  section  29,  all  in  township  57  of  range  7  west,  with 
the  appurtenances  Uiereunto  belonging,  and  prescribed  the^ 
mode  of  appraising  and  selling  the  said  real  estate. 

"  Sec.  8.  Said  real  estate  shall  not  be  sold  for  less  than  thieo 
fourths  of  its  appraised  value,  or  the  amount  at  which  the 
same  shall  have  been  appraised. 

"  Sec.  4.  Upon  the  payment  of  the  purchase-money  for  said 
real  estate,  the  said  Daniel  A.  Stewart  is  hereby  authorised  to 
make  a  deed  to  the  purchaser  or  purchasers  thereof,  to  be 
acknowledged  before  the  said  county  court  of  Marion  County, 
conveying  all  the  right  of  said  minors  in  and  to  said  real 
estate  to  the  purchaser  or  purchasers  thereof. 

"  Sec.  6.  Said  Stewart  shall  make  a  full  report  of  his  pro- 
ceedings as  to  the  appraisement  and  sale  of  said  real  estate  to- 
said  county  court,  and  if  the  same  be  approved  by  said  courts 
an  order  shall  be  made  by  said  court  accordingly;  and  if  such. 
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proceedings  be  not  approved  by  said  court,  the  same  shall  be 
nnll  and  void;  and  the  court  shall,  upon  the  application  of 
said  Stewart,  make  another  order  for  the  sale  of  said  real 
estate,  containing  the  same  requirements  as  hereinbefore  sped- 
fied. 

"Sec  6.  The  money  aiismg  from  the  sale  of  said  real 
estate,  or  so  much  thereof  as  may  be  necessary,  shall  be  ap- 
plied, under  the  direction  of  said  county  court  of  Marion 
County,  to  the  support,  maintenance,  and  education  of  said 
minors;  provided,  however,  that  said  money  shall  be  loaned 
0nt  at  legal  interest,  and  shall  be  used  tat  the  purposes  afore- 
said only,  in  such  sums  as  may,  from  time  to  time,  be  re- 
quired": See  Private  and  Local  Acts  of  Missouri,  A^j.  Sess. 
1866,  p.  895. 

Stewart^  acting  in  pursuance  of  that  law,  and  under  the 
order  of  the  county  court  of  Marion  County,  sold  the  land 
mentioned  in  the  second  section  to  the  defendants,  who  paid 
a  portion  of  the  price  bid,  and  gave  notes  for  the  remainder; 
and  this  suit  is  brought  finr  the  recovery  of  the  amount  of  the 
notes. 

The  defendants  say  that  the  notes  are  without  considera- 
tion, because  Stewart  had  no  power  or  authority  to  sell  said 
land. 

The  court  below  sustained  that  defense,  and  gave  judgment 
against  the  plaintiff,  who  appealed  to  this  court 

The  only  question  presented  for  our  consideration  is  as  to 
the  power  of  the  legislature  to  authorize  Stewart  to  sell  the 
land  of  his  wards. 

It  is  insisted  by  the  defendants  that  the  power  exercised  by 
the  general  assembly  in  passing  the  act  quoted  is  of  a  judicial 
character,  and  therefore  void,  because  it  is  in  conflict  with 
the  constitution  of  the  state.  The  question  presented  is  of 
very  great  interest:  firstly,  because  of  the  important  principles 
involved  in  its  consideration;  and  secondly,  because  of  the 
number  of  estates  which  have  been  transferred  under  similar 
laws  passed  by  the  general  assembly. 

Whilst  it  is  the  duty  of  the  judiciary  to  construe  statutes, 
and  if  they  be  found  to  be  in  violation  of  the  constitution,  to 
declare  them  void,  yet  thus  to  annul  an  act  of  a  co-ordinate 
branch  of  the  government  is  the  exercise  of  a  very  high  power, 
which  must  be  used  with  great  care  and  circumspection,  and 
only  in  a  plain  case. 

The  laws  of  Missouri  are,  first,  the  constitution,  treatiesi 
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and  laws  of  the  United  Statee;  and  Beoond,  the  oonstitatioii 
and  statates  of  the  state  of  Missoari,  including  the  common 
law  of  England,  and  the  acts  of  the  British  Parliament  made 
prior  to  the  fourth  year  of  the  reign  of  James  the  First,  which 
are  adopted  by  a  statute  as  laws  of  the  state.  These  consti- 
tate  the  body  of  the  laws  of  Missouri,  and  we  know  no '' higher 
law," — no  paramount  leges  legum.  We  have  no  competency 
to  know  or  decide  upon  '^natural  right,"  or  the  principles  of 
^  eternal  justice." 

The  second  article  of  the  constitution  of  Missouri  is  aa 
fidlows: — 

^^The  powers  of  government  shall  be  divided  into  three 
distinct  departments,  each  of  which  shall  be  confided  to  a 
separate  magistracy;  and  no  person  charged  with  the  exer- 
cise of  powers  properly  belonging  to  one  of  these  departments 
shall  exercise  any  properly  belonging  to  either  of  the  others^ 
except  in  the  instances  hereinafter  expressly  directed  or  per* 
mitted." 

The  first  section  of  the  third  article  declares  thaf  the  legis- 
lative power  shall  be  vested  in  a  general  assembly." 

The  first  section  of  the  fifth  article  declares  that  ''the 
Judiciary  power  as  to  matters  of  law  and  equity  shall  be 
vested  in  a  supreme  court,"  etc.,  and  this  language  is  repeated 
in  the  amendments  adopted  in  1822. 

The  government  organised  by  the  constitution  has  all  the 
powers  of  the  state,  and  may  exercise  them  in  aU  cases  not 
prohibited  by  the  constitution;  and  in  considering  the  powers 
of  the  legislative  departments,  we  begin  with  a  very  diflRarent 
rule  firom  that  which  obtains  when  we  are  considering  the 
constitutional  validity  of  an  act  of  the  Congress  of  the  United 
States,  because  it  is  expressly  declared  in  the  constitution  of 
the  United  States  that ''  the  powers  not  delegated  to  the  United 
States  by  the  constitution,  nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  states  respectively,  or  to  the  people,"  and 
we  therefore  look  to  the  constitution  of  the  United  States  to 
find  the  authority  for  every  act  of  Congress.  But  all  the 
legislative  power  which  the  people  of  the  state  have  is  vested 
in  the  general  assembly,  with  the  exception  of  such  power  as 
is  by  the  constitution  itself  prohibited.  If  this  act  of  the  gen- 
eral assembly  be  an  exercise  of  legislative  power,  it  is  valid 
unless  it  is  forbidden  by  the  constitution  itself,  and  it  is  not 
perceived  that  anything  in  the  constitution  forbids  it. 

The  fact  that  the  supposed  owners  of  the  land  which  was 
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crdered  to  be  Bold  were  infSAnts,  does  not,  in  our  opinion,  affect 
the  ccmstitational  qnestion.  Under  the  constitution,  every 
dtiien  is  the  equal  in  rights  and  responsibilities  of  every  other 
citizen,  whether  we  regard  an  adult  sane  man,  not  convicted 
of  crime,  or  a  new-bom  infant,  a  married  woman,  a  lunatic,  or 
a  convicted  felon;  yet,  for  just  reasons,  the  legislature  has  de- 
clared that  certain  classes  of  citizens  are  under  disability  to 
perform  some  acts  which  citizens  generally  are  competent  to 
perfimn,  and  has  exercised  peculiar  authority  over  their  persons 
and  estates.  The  legal  propriety  of  such  acts  when  general, 
uniform,  and  prospective,  is  not  disputed.  Nor  does  it  affect 
the  question  that  the  property  authorized  to  be  sold  was  land. 
The  constitution  makes  no  distinction  between  real  and  per- 
sonal property. 

It  would  be  competent  for  the  legislature,  by  a  general  aot^ 
to  direct  the  sale  of  all  the  land  or  all  the  property  of  infSAnts. 

The  question,  however,  yet  remains:  Is  it  within  the  power 
of  the  legislature  to  empower  one  named  man  to  sell  specific 
property  of  another  man?  This  is  the  bare  question.  The 
fact  that  the  man  whose  property  is  to  be  sold  is  himself  under 
a  disability  to  sell,  which  disability  is  created  or  made  effi- 
cient by  law,  confers  no  power  upon  the  general  assembly. 
That  tlds  might  be  effected  by  a  general,  uniform,  prospective 
law  not  being  doubted,  there  remains  only  the  objection  that 
it  is  an  exercise  of  judicial  and  not  legislative  power,  because 
of  its  special  application  to  a  particular  case  only. 

In  this  act,  the  general  assembly  decides  or  assumes  that 
Daniel  A.  Stewart  is  the  guardian  of  the  persons  and  curator 
of  the  estate  of  James  M.  Johnson,  Mary  B.  Johnson,  and 
Emily  F.  Johnson;  that  they  are  minors;  that  they  are  heirs 
of  William  Johnson,  deceased,  and  that  they  own  certain  de- 
scribed land.  Are  the  matters  so  decided  or  assumed  defi* 
nitely  settled,  or  may  they  be  disputed?  Can  the  supposed 
minors  deny  that  they  are  minors?  Can  they  deny  that 
Daniel  A.  Stewart  is  their  guardian  or  curator  of  their  estate, 
and  if  they  do  so  successfully,  can  they  reclaim  the  land  sold? 
Is  the  trust  and  power  reposed  in  Stewart  personal,  to  be  exer- 
cised by  him  alone,  or  can  any  person  holding  his  offices  of 
guardian  and  curator  exercise  it;  and  must  it  be  exercised 
during  the  minority  of  all  the  infants,  or  can  it  be  exercised 
after  some  or  all  of  them  have  attained  majority? 

These  and  many  other  interesting  questions  present  them- 
selves as  we  consider  the  act,  but  the  study  of  these  questions 
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does  not  much  asoust  us  in  determining  the  main  qnegtion^ 
whether  the  general  assembly  exercised  judicial  power  in  pass- 
ing this  act. 

It  is  very  difficult,  if  not  impossible,  to  give  comprehensiTs 
definitions  of  '^  legislative  power  "  and  ''  judicial  power  "  so  as 
to  enable  a  judge  to  determine  with  certainty,  in  all  cases,  to 
which  power  a  performed  act  belongs. 

In  the  case  of  Watkina  v.  Hclmanj  16  Pet.  25,  the  supreme 
court  of  the  United  States  said:  "It  is  difficult  to  draw  a  lino 
that  will  show  with  precision  the  limitation  of  powers  under 
our  form  of  government  The  executive,  in  acting  upon  claims 
for  services  rendered,  may  be  said  to  exercise,  if  not  in  form, 
in  substance,  a  judicial  power.  And  so,  a  court  in  the  use 
of  a  discretion  essential  to  its  existence  by  the  adoption  of 
rules  or  otherwise,  may  be  said  to  legislate.  A  legislature,  too, 
in  providing  for  the  payment  of  a  claim,  exercises  a  power  in 
its  nature  judicial."  Yet  we  suppose  that  none  of  these  acts 
referred  to  by  the  supreme  court  of  the  United  States,  violate 
the  article  of  the  constitution  which  makes  a  division  of  the 
powers  of  government.  Though  of  the  nature  of  acts  appropri- 
ate to  another  department,  they  are  essentially  necessary  to 
the  proper  performance  of  the  duties  of  the  department  per- 
forming them. 

In  the  case  of  State  v.  Frj/j  4  Mo.  120,  this  court  held  that 
a  divorce  granted  by  the  legislature  was  invalid,  and  judges 
McGirk  and  Tompkins  (in  addition  to  other  reasons)  both 
expressed  the  opinion  that  the  granting  a  divorce  was  the 
exercise  of  judicial  power,  and  the  principal  argument  used  by 
them  to  show  that  it  was  not  a  law  was  that  it  expended  its 
force  upon  the  parties  divorced,  and  was  not  a  rule  of  conduct, 
permanent,  uniform,  and  universal. 

We  cannot,  however,  agree  that  all  laws  must  be  universal^ 
and  apply  uniformly  to  all  citizens.  Laws  may,  and  often  do, 
properly  apply  only  to  certain  classes  of  citizens,  to  the  exclu* 
sion  of  others;  and  if  any  less  than  the  whole  number  of  citi- 
zens may  be  comprehended  in  a  law,  no  reason  is  perceived 
why  a  law  may  not  comprehend  only  a  certain  number, 
whether  mentioned  by  general  terms  of  description,  or  by 
name,  or  other  special  description.  Nor  is  any  reason  per- 
ceived why  a  law  should  necessarily  apply  to  all  property  of 
like  character  within  the  state.  A  law  may  be  such,  which 
applies  only  to  a  certain  kind  of  property,  or  even  to  a  specific 
piece  of  property.    It  may  be  a  ruleof  conduct  as  to  that  prop* 
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•erty  only,  and  eflSdent  as  a  law,  if  it  violatecl  no  proYidon  of 
the  Buperior  law. 

The  act  under  considerationi  we  think,  cannot  be  regarded 
as  other  than  a  law.  It  is  true  that  it  decides  or  assumes  the 
-existence  of  certain  feusts,  but  that  is  also  true  of  almost  all 
lawsr 

■ 

It  has  not  the  character  of  a  judicial  act.  It  is  not  the  ad- 
judication of  what  the  law  is,  but  is  a  declaration  of  what  the 
law  shall  be.  It  is  not  the  administration  of  justice  accord- 
ing  to  existing  law,  nor  the  determination  of  a  controversy. 
It  is  not  a  violation  of  the  constitution.  The  law  is  valid,  and 
the  sale  of  the  land,  if  conducted  in  accordance  with  its  re- 
quirements (which  is  not  disputed),  passes  the  title  of  the  in^ 
iiemts. 

It  would  extend  this  opinion  too  much  to  decide  and  com- 
tnent  upon  many  of  the  cases  which  we  have  examined.  We 
refer  to  the  cases  cited  below,  as  sustaining  in  part,  and  more 
•or  less  pointedly,  our  views:  Rice  v.  Parfanon,  16  Mass.  826; 
Davidson  v.  Johannotj  7  Met.  888;  Sohier  v.  MasBoehuietU  Oen^ 
€ral  ^ofpteoZ,  8  Cush.  488;  Dorr's  Ca%$^  8  R.  I.  299;  Tajfiwr  v. 
PUuej  4  Id.  824;  Cochran  v.  Van  Swlay,  20  Wend.  865  [82 
Am.  Dee.  670];  LcggeU  v.  HunUrj  19  N.  Y.  445;  Carter  v. 
CommonweaUhj  1  Grant  Cas.  216;  Ftdlerton  v.  McAHhur^  Id. 
282;  Eneaes^e  Appeal^  81  Pa.  St  87;  Bho&nberger  v.  School  Dir 
rectors^  82  Id.  84;  Doe  v.  Douglass,  8  Blackf.  10;  ITtb&y  v.  ChiU 
wood,  4  T.  B.  Men.  91  [16  Am.  Dec.  148];  Shehan  v.  BameHj 
« Id.  698;  Pearee  v.  PaUon,  7  B.  Mon.  162  [45  Am.  Dec.  61]; 
Eaman  v.  Bank  of  Notfolkj  12  Ala.  869;  MeComb  v.  GUiey, 
29  Miss.  146;  Boon  v.  Bowers,  80  Id.  246  [64  Am.  I>ec.  169]; 
People  V.  Coleman,  4  Cal.  46  [60  Am.  Pec.  681];  Wilkinson  v. 
Ldand,  2  Pet.  627;  Watkins  v.  Holman,  16  Id.  60;  State  v.  Fry, 
4  Mo.  120;  Bryson  v.  Bryson^  7  Id.  590;  Hamilton  v.  St.  Lowis 
Co.  Cowrt,  15  Id.  4;  Cwnningham  v.  Gray,  20  Id.  170. 

In  New  Hampshire,  the  justices  of  the  superior  court  of  judi« 
oatuie  advised  the  house  of  representatives  of  the  general  court 
that  an  act  of  the  legislature  to  authorize  the  sale  of  the  land 
of  a  particular  minor  cannot  be  easily  reconciled  with  the 
flinrit  of  the  article  in  the  constitution  separating  the  powers  of 
government:  4  N.  H.  572. 

In  Illinois,  Lane  v.  Dorman,  8  Scam.  238  [86  Am.  Deo.  543], 
it  was  held  that  a  special  law  authorizing  a  sale  of  land  of  a 
deceased  person,  to  pay  specified  debts,  was  unconstitiidoiialt 
as  an  exercise  injudicial  power. 
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The  case  of  Duhai$  y.  MeLeaUy  4  McLean,  486,  was  decided 
by  the  drenit  comt  for  the  United  States  for  Illinois,  in  sub- 
mission to  the  authority  of  the  case  of  Lane  y.  Dormanj  tupra. 

We  refer  also,  genenJly,  to  Sedgwick  on  Statutory  and  Con-^ 
stitutional  Law,  c.  5,  p.  142,  etc.,  and  to  Smith  on  Statutory^ 
and  Constitutional  Law,  c.  7,  and  part  of  c.  9,  beginning  oa 
p.  600;  and  to  the  opinion  of  Judge  Hickey,  in  ^e  case  of  Sid* 
ney  Bedford,  in  the  circuit  court  of  Fayette  County,  Ken* 
tucky,  in  the  tenth  yolume  of  the  American  Jurist,  p.  297;  and 
also  to  a  criticism  of  the  case  of  Wathina  y.  Hdmanj  16  Pet 
25,  supposed  to  haye  been  written  by  Hon.  Archibald  Wil- 
liams, late  of  Quincy,  Illinois,  and  published  in  the  Westerly 
Law  Journal  of  May,  1847  (yol.  4,  p.  837). 

The  yiew  which  we  haye  taken  of  the  subject  is  expressly 
based  upon  the  idea  that  the  act  in  question  directs  only  the 
management  of  the  property  of  the  infEuits,  changing  its  form 
and  directing  its  use  for  their  own  benefit.  Had  the  act  un- 
dertaken to  appropriate  their  property  to  the  use  of  any  other 
person,  it  would  haye  been  ydd,  because  ''  retrospectiye  in  its 
operation,''  by  destroying  rights  preyiously  yested  by  law. 

In  like  manner  an  act  which  should  undertake  to  annul  or 
alter  a  settlement  or  disposition  of  property  lawfully  made  by 
deed,  last  will,  or  other  means,  would  be  ydd.  The  property 
acted  on  in  this  case  is  understood  to  haye  been  absolutely  the 
property  of  the  infiEmts,  subject  to  their  free  use  and  disposal 
under  the  limitations  and  proyisions  of  the  general  law.  Had 
the  land  been  deyised  to  them  with  a  provision  in  the 
devise  limiting  their  power  to  dispose  of  it  before  they  should 
attain  the  age  of  twenty-one  years,  we  are  of  opinion  that  na 
power  in  the  state  could  authorize  them,  or  any  other  person 
for  them,  to  dispose  of  it  before  that  time;  because  by  so  doing, 
the  lawful  act  of  the  devisor  in  thus  limiting  his  devise  would 
be  annuled  by  an  act  ^^retrospective  in  its  operation.''  But 
as  this  case  stood,  no  past  act  and  no  right  of  any  person  other 
than  the  infants  was  aflPected,  and  the  right  of  the  infants  to 
the  land  was  subject  to  a  known  power  in  the  state  to  cause 
the  sale  of  the  land,  manifested  by  existing  laws,  the  provisions 
of  which  were  at  all  times  liable  to  repeal  or  modification,  and 
the  act  in  question  was  only  a  modification  of  the  general  laws 
in  respect  to  the  management  of  the  estates  of  infants. 

Whilst  we  maintain  the  validity  of  this  law,  we  think  thai 
we  violate  no  rule  of  propriety  or  courtesgr  in  expressing  a 
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decided  opimon  of  the  general  impolioy  of  aeto  of  like  ehar* 
•cter. 

Judgment  reversed  and  eanse  remanded. 

Bat,  J.y  concurred. 

Dbtdbn,  J.,  liaving  been  of  counsel  in  the  lower  ooort,  did 
not  sit  in  the  cause. 


VoK  Oamwb  DiBumuRo  K^amHiiJi  bt  Lbqislatubb  ov  Jvhuoiajl  Powbu^ 
mm  Lam  r,  Dorman,  86  Am.  Deo.  6i3;  SawtkiB  t.  Cfonemor,  S3  Id.  840^ 
Oimmmgkr.  Oftemmgh,  61  Id.  567;  SuiUr.  TeU,  42  Id.  669;  BegaU  r.  WO- 
SI  Id.  72;  Die  OkaaieauaB  t.  FaMMi,  63  Id.  670;  Wright  t.  WrigAfs 
66  Id.  728;  ShtujOmtie.  t.  Jfc^or  ^/PM&id^Mi,  60  Id.  769;  Mmg» 
▼.  DtoaCfar,  76  Id.  616.  and  notai  to  theM  OMOk 

Tte  raarcirAL  OASBD  GETSD  in  Tkoma§r,  PuUU,  66  Mow  211,  whore  it  Udo- 
•idad  that  llie  loaitliitnTe  hM  power  to  enthoriie  »  gaardlan  or  administrator, 
orenyoneeleeBMnediiiilioaot,topeeothetitleofaniiilMit»of  toeompromiee 
■n  ueettled  dum  vpon  nich  terms  ea  the  partieo  may  agree  upon;  and  in 
Cargik  t.  iWnoM^  68  Id.  80^  where  the  ooort  aay  that  prior  to  the  oonatita- 
tien  of  1866^  whera^  during  the  lifetime  of  deoedan^  judgment  had  been 
obtained,  and  eoraontion  had  xMioed  imder  foreoloaore  of  mortgage  on  hia  land% 
tiie  legidatnre  had  power  to  paaa  an  act  anthotiiing  hia  adminiatrator  to  aeU 
the  lands  for  the  pupoae  of  aatis^sring  the  debt  It  is  oited  in  Djdbma 
T.  Oarr,  84  Id.  668^  whara  the  eoort  deoide  that  an  act  of  the  legiaUture 
k  nnnor  to  be  of  foU  age^  for  the  pmpoae  of  oontraotittg  and  baing 
wifl^  ia  not  nnoonstitatiQnaL 


Young  v.  Gleyeland. 

|ttlIlaaoiiBi,19l.] 

n  BTOV  Hatmctpp)  bt  JjEWT  ov  KtsiwwuuM  i^on  property  of  the 
dafandant^if  the  aame  ia  afterwarda  restored  to  hia  poaaaaaion. 

tnUBTT  n  HOT  DnOHABOXD  BT  AOT  OT  CRHDZXaEDr  P^BXDrO  WITH  SSUUJUTI 

of  the  principal  debtor,  where  he  doea  ao  for  the  pmpoae  of  aeoniing 
other  property  of  greater  Tahia^  whiah  woold  be  otfaarwiM  vnarailable. 

The  opinion  states  the  &cts. 
Sealj  for  the  appellant. 

By  Court,  Dryder,  J.  This  is  a  suit  brought  befioie  a  Jus- 
tice of  the  peace  by  Young,  against  George  W.  Clevelana,  on 
a  note  made  by  the  defendant,  William  Cleveland  and  Dudley 
Horn,  for  $205.37i,  payable  to  the  plaintiff's  testator,  on  which 
several  partial  payments  had  been  made,  reducing  the  de- 
mand  to  a  sum  within  the  jurisdiction  of  a  justice  of  the  peace. 
The  case  was  tried  before  the  justice,  and  taken  to  the  circuit 
ooorty  where,  upon  a  trial  anew,  after  the  plaintiff  had  read 
the  note,  the  defendant  proved  that  he  and  Horn  were  merely 
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ihe  aeouritidB  of  William  Cleveland;  that  after  the  note  be- 
oame  due,  William  Cleveland,  the  principal  debtor,  confeeeed 
a  judgment  before  a  justice  of  the  peace,  in  favor  of  the  plain- 
tiff, for  the  balance  due  on  the  note;  that  the  plaintiff  took 
execution  and  cauBi»d  it  to  be  levied  on  personal  property  of 
^d  T^niliam  of  the  value  of  about  ninety  dollars;  that  before 
the  sale  of  it  under  the  execution,  an  agreement  was  made 
between  the  parties  whereby  the  said  William  gave  to  the 
plaintiff  an  order  for  his  (said  William's)  wife's  interest  in 
the  estate  of  her  father  of  the  value  of  one  hundred  dollars, 
in  lieu  of  the  property  levied  on,  and  the  plaintiff  thereupon 
<;aused  the  levy  to  be  discharged  and  the  property  to  be  re* 
stored  to  said  William. 

The  circuit  court  held  that  the  defendant  was  entitled,  in  his 
•defense,  to  the  benefit  as  well  of  the  value  of  the  property 
levied  and  restored  (ninety  dollars)  as  to  the  proceeds  of  the 
order  (one  hundred  dollars);  and  the  two  sums  exceeding  in 
amount  the  unpaid  balance  on  the  note,  found  a  verdict  for 
the  defendant.  Upon  what  principle  the  value  of  the  property 
levied  on  is,  under  the  circumstances  of  the  case,  made  to 
^discharge  any  part  of  the  debt,  is  not  easy  to  see.  If  it  be 
eaid  a  levy  on  personal  property  is  a  satisfEUstion  of  the  judg- 
ment, it  is  replied,  it  is  so  only  conditionally;  that  where  the 
property  is  restored  to  the  possession  of  the  defendant,  it  is 
not  a  satisfEU^on  in  law  of  the  judgment:  Walker  v.  MeDoweUp 
4  Smedes  &  M.  136  [43  Am.  Dec.  476];  Banks  y.  Evam,  10 
Id.  35  [48  Am.  Dec.  734];  ManhaU  v.  Morris,  13  Ga.  187. 
[Here  the  property  was  returned  to  the  owner.] 
Nor  is  there  any  ground  of  defense  in  the  assumption  thai 
the  plaintiff,  the  creditor,  has  parted  with  a  security  fix>m  the 
principal  debtor  to  the  prejudice  of  the  defendant,  a  surety:  1 
Story's  Eq.  Jur.  322,  for  the  reason  that  the  security  was  sur- 
rendered in  lieu  of  property  of  greater  yalue,  which  could  not 
have  been  reached  by  legid  process,  and  which  was  thus  ap- 
plied in  extinguishment  of  the  debt  pro  iawto.  The  dischaiga 
of  the  levy  was  beneficial — not  injurious — to  the  defendant. 
The  circuit  court  committed  error  in  its  declaration  of  th6 
law,  and  for  this  cause  its  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial;  the  other  judges  concurring. 


LsvT  ov  Bzaconov  upcnr  Pbopbbtt  WmoB  n  avisbwabds  RnuassD 
io  the  onatody  of  the  defendanti  ie  not »  ntulMtioaef  tiis  jndgnMOtx 
T.  Jom$t  76  Aip  0ea  iAl*  and  oaaee  in  notes. 
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Bummrr,  wibh  DnosABOSD  bt  Act  of  CBsmroR,  in  releasing  seeoritie* 
«l  ptincipal  debtor:  See  Bpfimger  r.  TooOiaker^  69  Am.  Deo.  66;  Harris  t. 
Toifkr,  67  Id.  676;  New  ffampeUre  B<mkr.  Cokord,  41  Id.  680^  and  oMoe  in 


Thx  nmraiPAL  cm  n  aim)  m  ifftafe  ▼.  8ix^  80  Mow  63»  to  the  p<n|it  that 
''there  can  be  no  q[iieetion  that  when  aafficient  penonal  property  of  the  de- 
fandani  inaa  ezeeation  to  pay  it  is  levied  npon  it  operates  aa  a  aatiafaotion  if 
Bothing  more  i^pean,  and  ao  long  aa  aaid  property  may  be  held  nnder  the 
levy  uftdiapoaed  o(  no  second  exeontion  can  be  issned" ;  and  in  CS^  <^  Wat* 
f Mifliiiy  V,  fljjwpeoii,  22  Mo.  App.  699,  to  the  same  point.  The  principal  oaae 
ia  cited  in  Lbtdkif  t.  Kdlqft  42  Ind.  294^  among  a  large  number  of  othersi 
vhere  it  is  said  that  in  Indiana  a  levy  npon  real  estate  of  sufficient  value  to 
pay  llie  judgment  ereatea  a  presumption  of  satisfaction,  and  there  exists  no 
disfeinctiflQ  between  the  effsct  of  a  levy  upon  real  estate  and  that  of  a  levy 
«pon  personalty.  Ue  presumption  of  satisfaction  does  not  arise  from  a  mere 
levyp  bat  from  proof  thai  the  proper^  levied  upon  is  sufficient  to  satisfy  the 


ToTTBN  V.  Cole. 

[tt  MlSflOUBI,  isi] 

lAkKUiT  iQS  LmrBT  TO  TBaspissnro  AiOMALa.  — A  person  upon  whsse- 
laad  an  animal  strays  may  turn  it  off,  using  the  usual  and  ordinary 
oantion  to  avoid  doing  any  injury  to  it;  but  is  Uable  to  the  owner  of  tfao 
animal  for  any  injury  which  results  to  it  from  a  laalurs  to  ezeraiBe  suck 


Thx  opinioiD  states  the  case. 
Bealj  for  the  respondent. 
Qrtetij  for  the  appellant. 

Bj  Court,  Bates,  J.  The  petition  in  this  case  is  as  follows: 
^The  plaintiff  states  that  on  or  ahout  the  thirtieth  day  of 
June,  1857,  defendant  failed  to  keep  his  fences  and  inclosure 
around  his  oats  of  sufficient  height,  as  required  by  law,  in 
consequence  of  which  a  mare  of  plaintiff,  and  of  the  value  of 
one  hundred  and  twenty-five  dollars,  went  into  the  said  in- 
cloeures  of  defendant;  the  defendant  then  and  there  killed  said 
mare  wrongfully  and  without  any  excuse.  Plaintiff  charges 
that  the  inclosures  of  the  defendant  were  not  constructed  and 
built  sufficient  and  according  to  law,  and  that  in  consequence 
of  the  insufficiency  of  the  fences  around  his  inclosures,  about 
the  thirtieth  day  of  June,  1857,  at  Jefferson  County,  Missouri, 
the  property  of  plaintiff,  to  wit,  a  certain  gray  mare,  of  the 
value  of  one  hundred  and  twenty-five  dollars,  was  killed,  and 
rendered  of  no  value  to  plaintiff,  by  means  and  in  consequence 
of  which  the  plaintiff  is  damaged  one  hundred  and  twenty-five 
dcdlara,  for  which  he  asks  judgment 
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The  defendant's  answer  denies  all  the  material  allegations 
of  the  petition.  The  evidence  tended  to  show  that  the  defend- 
ant's fence  .was  not  such  as  the  statute  regulating  indoenres 
requires;  that  a  mare  of  the  plaintiff  was  found  in  the  defend- 
ant's field,  and  was  chased  out  by  a  servant  of  defendant,  and 
was  killed  by  running  against  a  snag  or  stump  after  she  had 
passed  out  of  the  field. 

The  court  instructed  the  jury  as  follows: — 

1.  If  the  jury  find  that  the  field  of  the  defendant  was  not 
in  all  places  of  the  height  of  five  feet^  staked,  and  ridered,  or 
locked  at  the  comers,  and  that  the  plaintiff's  mare  having 
jumped  over  it,  the  defendant's  servants  or  employeefl^  whilst 
engaged  in  turning  the  mare  out,  they  set  dogs  on  the  mare, 
and  that  in  consequence  of  any  incautious  chasing  the  mare 
was  killed,  they  will  find  for  the  plaintiff  the  value  of  the 
mare,  and  any  forther  damages  he  may  have  sustained  thereby. 

2.  But  if  the  jury  find  that  the  mare  was  killed  by  an  acci- 
dent in  no  way  caused  by  the  dogging  of  her  by  the  defend- 
ant's dogs,  they  will  find  for  the  defendant. 

8.  It  makes  no  difference  in  the  question  submitted  to  the 
jury  whether  the  mare  was  killed  in  the  field  or  in  the  lane, 
if  the  accident  was  caused  by  the  chasing  by  dogs. 

4.  That  although  they  may  find  that  the  fence  around  the 
defendant's  field  was  not  of  the  height  required  by  law,  yet 
if  the  horse  of  the  plaintiff  strayed  into  it^  the  defendant  had 
A  right  to  turn  it  out,  using  the  usual  and  ordinary  caution  to 
avoid  doing  any  injury  to  the  animal;  and  the  amount  of  cau- 
tion required  by  the  law  in  such  cases  is  always  proportioned 
to  the  danger  resulting  from  the  use  of  the  means  employed. 

5.  That  the  setting  of  dogs  on  horses,  to  run  them  out  of 
the  field  of  another,  is  not  necessarily  a  wrongful  act,  if  done 
under  circumstances  indicating  the  observance  of  the  care 
and  caution  to  prevent  injury  to  such  animal  proportioned  to 
the  danger  resulting  from  the  use  of  the  means  employed. 

6.  To  entitle  the  plaintiff  to  their  verdict,  the  jury  must 
find:  1.  That  the  kiUing  of  his  horse  was  the  result  of  the 
chasing  by  dogs;  and  2.  That  the  chasing  with  the  dogs  was 
attended  with  circumstances  indicating  the  want  of  the  care 
and  caution  necessary  to  avoid  doing  injury  to  the  fttilma^l 
proportioned  to  the  danger  resulting  from  tiie  acts  done. 

Although  these  instructions  are  somewhat  vague  in  describ- 
ing the  amount  of  care  to  be  used  by  the  defendant,  yet,  upon 
the  whole,  they  make  a  feir  statement  of  the  law  applicable  to 
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the  case.  The  defendant  asked  eix  instractionBy  which  were 
refuaed,  bat  the  substance  of  them  is  included  in  the  instrao- 
tions  given.  Verdict  for  forty  dollars  haying  been  given  for 
the  plaintiff,  and  judgment  entered  upon  it,  we  will  not  inter* 
fere  with  it. 
Judgment  affirmed. 

Bat  and  Dbtdsn,  JJ.,  conouned* 

OwmBE  or  AimcAL  Whiob  Em  BuwwsBa  10  Bxm  it  LAaei  rans  lUk 
«f  «bI7  ftooid0BtiJ  injury  to  it^  and  oaa  reoo?«r  for  anyinjiixyiHiibhit  fiifBni 
throof^  the  iMgygoiioe  of  aiiother:  Murrain  t.  SmUh  CfaroUna  B.  B,  Oa,,  70 
Am.  Doe.  219.  A  trespeeniig  beeet  may  be  expelled  or  removed  by  teoe^ 
bat  may  not  be  deetrayed  or  ■abjeeted  to  permanent  injnxy  or  nnneoeenvy 
foroe:  JcHmaom  t.  Pattermm,  86  Id.  90.  Wanton,  willfol  n^jniy  done  to  a  man 
or  beaet  wbile  twMipaaring  eannot  be  jnatified:  L^mk  r.  linrp,  31  Id.  tOt^ 
and 


Habbibon  V.  Taylob. 

[|SMIM0I»I,2U.J 

WwEM  TW3MM9  TM  CoMMOSB  BBorcw  EjaonooiT  againit  hia  ee-4 
eeimpan  adrefse  holding  ^'againat  all  pereon%''it  la 
the  plaintiff  to  abow  a  previooa  demand  for  poateodon. 

EncTHKiiT.    The  opinion  states  the  pomt. 

Cate$  and  Page^  tar  the  appellant 

Olaver  and  ShepUyj  and  JETiS,  for  the  respondent 

By  Court,  Batbb,  J.  This  case  is  very  much  like  the  oaie 
of  Tayon  y.  Ladew^  83  Ma  205,  in  which  our  opinion  is  given 
«t  this  term,  which  covers  nearly  all  the  questions  necessary 
to  be  decided  in  this  case. 

In  that  case,  the  plaintiffs  claimed  solely  a  confirmation  by 
the  act  of  1812,  without  survey.  In  this  case,  the  plaintiff 
claimed  a  confiimation  by  the  act  of  1812,  and  also  a  confirm 
matioQ  by  the  act  of  1816,  and  survey  thereunder. 

It  was  urged  by  the  appellant  in  this  case  that  the  defend- 
anlBy  or  one  of  them,  was  tenant  in  common  with  the  plaintiff, 
and  therefine  that  tiie  plaintiff  could  not  sue  without  having 
made  a  provious  demand  tot  possession. 

The  answer  states  that  the  defendants  held  the  premises 
^  adversely  against  aU  persons.''  Their  adverse  holding  thus 
appearing,  it  was  unnecessary  fiir  the  plaintiff  to  show  a  do- 
nand  of  possession. 

The  oCfaer  judges  concurring,  judgment  affirmed. 


160  BoooK  V.  Pacific  Railboad.  [Missoml^ 

Tub  nuHGCPAL  am  n  cttkd  in  La  RMere  t.  La  Bkiert,  77  Ma  618;  to- 
the  point  thftl  in  an  metiaa  of  efoetrnflnt  by  oom  tenant  in  ^wmmiwi  agaimt 
•Bother  the  onstor  ii  admitted  bj  a  general  deniaL 

Thb  ranroiPAL  cm  m  cmD  .un>  DnxiirouiBBiD  in  CmjmmUm'T.  Mndm 
htaO,  28  CU.  488,  wbn«  its  doctrine  was  ieoogni»d,  Imt  deolaved  to  ha%  m- 
HgMcatJan  to  the  oaaa  at  bar. 


BooGE  V.  Paoifio  Bailboad. 

[8SMXBB0UBI,  211.J 

yF»A<»  ov  OoimtAOV  lOK  HiftB — FoBMSB  Rbootkbt.— Wbevs  a  aerrant  who- 
has  bean  wrongfony  diemiaeed  snee  and  reoorere  before  the  ezpiratloa. 
of  the  term  for  which  he  waa  hized^  soch  recovery  oaa  only  be  regarded 
aa  damagea  for  the  breach  of  the  oontraot^  and  is  a  bar  to  any  further  ra- 
oorery  thereonder. 

The  opinion  states  the  case. 
Moody ^  for  the  appellant. 
Whittelsey^  for  the  respondent 

By  Court,  Bat,  J.  This  is  a  suit  upon  a  contract  for  hiieu 
The  petition  states  that  on  the  15th  of  March,  1858,  the  de» 
fendant  employed  the  plaintiff  as  a  runner,  or  solicitor,  for 
freight  and  passengers  from  that  time  until  the  close  of  navi- 
gation on  the  Missouri  River,  at  the  price  of  $125  per  months 
payable  monthly;  that  on  that  day  plaintiff  entered  upon 
such  service,  and  continued  to  serve  defendant  in  that  capacity 
until  the  19th  of  June  following,  when  defendant,  without 
cause,  discharged  him,  and  refused  to  permit  him  to  perform 
said  contriict,  which  he  was  at  all  times  willing  and  ready  to 
do,  and  offered  to  do.  The  petition  further  states  that  the 
navigation  on  the  Missouri  River  did  not  close  until  December, 
1858,  and  that  there  is  due  and  owing  him  $375  for  his  wages- 
under  said  contract  for  the  months  of  September,  October,  and 
November. 

The  answer  of  defendant  admits  the  employment,  and  at  the 
price  stated,  but  denies  that  it  was  for  any  stipulated  period  of 
time,  but  only  for  such  time  as  defendant  might  require  his 
services;  and  that  defendant  had  fully  paid  him  for  his  ser- 
vices up  to  the  time  of  his  discharge. 

Defendant  sets  up  as  a  further  defense  a  former  recovery  for 
a  breach  of  the  same  contract. 

The  cause  was  tried  by  the  court  sitting  as  a  jury,  and  upon, 
the  trial  evidence  was  introduced  tending  to  prove  the  con- 
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tract)  as  stated  in  the  petition,  and  that  navigation  on  the 
Missooii  River  did  not  close  until  after  the  1st  of  December^ 
185a 

The  defendant  read  in  evidence  the  record  and  proceedings 
In  a  former  suit  between  the  same  parties  and  in  the  same 
coorty  instituted  on  the  22d  of  September,  1858,  for  a  breach 
of  this  identical  contract,  and  in  which  plaintiff  obtained  judg- 
ment for  the  sum  of  $250,  which  defendant  afterwards  paid. 
The  petition  in  this  suit  is  almost  a  literal  copy  of  the  petitiq^ 
in  that,  with  this  exception,  that  in  the  first  suit  plaintiff  claims 
as  damages  the  wages  due  him  for  the  time  intervening  be* 
tween  the  1st  of  July  and  the  1st  of  September,  1858,  while  in 
this  he  seeks  to  recover  for  the  months  of  September,  October, 
and  November* 

The  plaintiff  asked  the  following  instruction,  which  was 
refused: — 

'^If  the  defendant  emplojred  the  plaintiff  in  March,  1858,  to 
serve  it  at  $125  per  month,  pajrable  monthly,  from  that  date 
until  the  close  of  navigation  on  the  Missouri  River,  and  plain- 
tiff  served  according  to  his  contract  up  to  June  19,  1858,  when 
defendant  discharged  him;  and  if  such  navigation  did  not 
close  until  after  December  1, 1858,  and  plaintiff  was  willing 
and  ready,  and  offered  to  serve  defendant  as  aforesaid  up  to 
December  1, 1858,  then  said  plaintiff  has  a  right  to  recover  his 
said  pay  for  the  whole  time  up  to  December  1, 1858,  and  the 
€ftct  that  he  has  before  sued  defendant,  and  recovered  $250 
for  his  wages  for  the  months  of  July  and  August,  1858,  is  no 
bar  to  this  action." 

The  court  thereupon  declared  that  upon  the  foots  the  plain- 
tiff was  not  entitled  to  recover. 

In  due  time  the  plaintiff  filed  his  motion  for  a  new  trial, 
which  being  overruled,  he  appeals  to  this  court 

The  only  question  for  our  consideration  is  whether  the  recov- 
ery in  the  first  suit  is  a  bar  to  the  present  action. 

It  is  contended  by  the  appellant  that  inasmuch  as  the  con- 
tract calls  for  monthly  payments,  he  has  a  right  to  institute 
suit  for  his  wages  at  the  end  of  each  and  every  month,  and 
that  a  recovery  for  one  month's  services  is  no  bar  to  a  suit  for 
services  for  a  subsequent  month 

As  an  abstract  proposition,  this  is  undoubtedly  true,  but  it 

is  not  perceived  how  it  can  be  made  applicable  to  a  case  of 

this  kind;  for  this  is  not  a  suit  for  work  and  labor  or  services 

performed,  but  for  the  breach  of  a  contract,  which  breach 
▲m.  nB&  VOL.  Lzxxu-u 
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coQsiBtB  in  wiongfolly  dismiBBing  the  plainti£f  before  the  ter- 
mination  of  the  period  for  which  he  was  employed,  therebj 
preyenting  him  from  performing  his  part  of  the  contract.  A 
seryant  or  agent  wrongfully  dismiBsed  may  immediately  bring 
his  action  for  a  breach  of  the  contract  in  dismissing  him;  or 
he  may  wait  till  the  end  of  the  term  for  which  he  was  hired, 
and  then  sue  for  his  entire  wages,  and  in  many  cases  it  has 
been  contended  that  he  may  treat  the  contract  as  rescinded, 
and  sue  on  a  quantum  meruit  for  the  work  actually  performed: 
dutter  y.  Pawellj  2  Smith's  Lead*  Cas.  86.  But  he  must  make 
his  election,  and  if  he  elects  to  sue  for  the  breach  before  the 
termination  of  the  period  for  which  he  was  hired,  and  recoyen, 
such  recovery  will  be  a  bar  to  any  subsequent  action  upon  the 
same  contract  In  the  case  at  bar,  the  plaintiff  elected  to  sue 
for  a  breach  of  the  contract,  and  brought  his  action  on  the 
22d  of  September,  1858,  and  recoyered  the  sum  of  $250;  and 
although  this  was  claimed  as  wages  due  him  from  July  1st  to 
September  1st,  still  it  can  only  be  regarded  as  damages  for 
the  breach  of  the  contract  in  wrongfully  discharging  him: 
Smith  on  Master  and  Seryant,  97;  1  Parsons  on  Contracts, 
627,  note  v;  for  it  is  admitted  and  ayerred  in  the  petition  that 
he  performed  no  service  for  the  defendant  after  the  nineteenth 
day  of  June,  the  day  he  was  discharged,  and  he  had  been 
fully  paid  up  to  that  time.  It  was  only  upon  the  assumptioo 
that  the  contract  had  been  violated  on  the  part  of  the  defend- 
ant  that  enabled  him  to  recover  at  all  for  mere  constmctiye 
service. 

In  this  view  of  the  case,  the  recovery  in  the  first  suit  is  a 
bar  to  the  present  action,  and  the  court  properly  refused  the 
instruction  asked  by  the  plaintiff. 

The  judgment  will  be  afiSrmed. 


RiOBTS  Axn>  RiofBDiiB  ov  8XBVAHT  who  hM  booii  wroogfnUy  dliehufBd 
before  the  ezpiratioii  of  the  tune  for  whibh  he  wm  hized^  we  diniwed  aad 
dearly  eet  forth  in  the  note  to  Deeamp  t.  fftwUi,  43  Am.  Deo.  206-814^ 
where  the  prinoipel  oaae  ia  cited  and  commented  upon;  see  also  Hmd  v* 
Oram,  69  Id.  381;  and  Meam  ▼.  WaOBma,  72  Id.  283^  and  notea. 

Thb  fbdtoifal  0A8B  IB  dTKD^  and  ita  doctrine  diacnwaed,  in  AwrriM  v. 
Salorgne,  14  Mo.  App.  436^  where  it  ia  decided  that  %  noarery  by  »  aenraat 
for  ft  breach  of  %  contract  of  hiring,  in  an  action  bronght  before  the  termin»- 
ticn  of  the  period  for  which  he  was  hired,  ia  »  bar  to  »  anbaequent  action  for 
a  breach  of  the  aame  contract;  that  in  an  action  ao  broaghti  after  »  wiongfiil 
diaoharge  of  the  aenrant^  the  recovery  ia  for  damagea,  and  not  for  wagea  for 
ccnatmctive  aervioe;  and  that »  aenrant  cannot^  after  hia  diacharge,  treat  the 
contract  aa  atiU  anbaiating,  remain  in  rolnntuy  idleneaa,  and  recoTer  for 
ccnatmctive  aerrice. 
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Statb  V.  Wilson. 

[U  JKmw  Hampshibi,  4IA.] 

Idiw  wm  mm  WArom  Rosals  bt  iMw^iaATfow. 

BuiruTE  m  hot  BmuLSD  3t  Latie  Oni^  U^  by  rwnwiiWt  ooa* 
both  maj  ■tuid  togtUmr;  aad  the  nme  ptfad^  spfUM  to  » 
iep»l  of  the  oommiw  Uw. 

Law  d  RsriAiiKD  bt  iMnjciAZiOMy  when  tho  wbolo  mbjoofc  la  m> 
Tiaed  by  »  statate  ftppwentlj  intonded  to  pNioribo  tho  only  raloo  sppli- 
caUo  thereto. 
Cmokkh  Law  RiLATrni  to  NmBAVdi  m  hot  Bbpbalbd  Iqr  en  eet  hnporing 
a  penalty  for  ooeupying  »  boildiiig  M  »  daii|^ter>hoMOb  wtthoat  Uonat^ 
in  the  oompeot  pert  of  e  town. 

Ibdictmsnt  for  ntiiaanoe  at  oammon  law,  for  nudntaining  a 
danghter-lKniBe  in  an  improper  maimer.  The  defendant  moved 
to  qnaah  the  indictment,  on  the  groond  that  the  oommon-Iaw 
temedj  was  repealed  hj  statate.  The  motion  was  oyenrnled, 
and  a  yeidict  of  guilty  being  retomed,  the  defendant  moved 
for  an  anreet  of  judgment,  for  reasons  appearing  ngoa  the  case. 

Minal  and  Mf$jfridgej  for  the  respondent 
FcwUtf  mfUeiiarj  bit  the  state. 

Bjr  Courts  Bbll,  C.  J.  This  is  a  motion  in  anreet  of  jadg* 
tteB%  on  the  ground  that  the  proceeding  by  indictment  at 
ftttnnmdim  law  is  taken  away  by  oar  statute:  B.  S.,  c.  119. 

The  motion  to  quash  the  indictment  was  addressed  to  the 
discretion  of  the  court,  and  such  a  motion  may  always  be 
properly  refhsed  in  cases  of  doubt:  Wharton's  Crim.  Law,  240; 
!  O^ttjy's  Crim.  Law,  299;  Archbold's  Crim.  Pi.  86;  2  Hawk. 
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P.  C.J  o.  25^  860.  148.  No  exception  appean  to  ha^e  been 
taken  on  this  point. 

If  the  proceeding  bj  Indictment  is  taken  away  hj  the  revised 
statutes,  it  is  by  implication  only.  But  the  law  does  not  favor 
a  repeal  by  implication:  1  Bac.  Abr.,  tit.  Statute,  D;  Bawen  ▼• 
Le(ue^  5  Hill,  226.  It  has  ever  been  confined  to  repealing  as 
little  as  possible  of  the  preceding  statute.  Although  two  acta 
are  seemingly  repugnant,  yet  they  shall,  if  possible,  have  such 
construction  that  the  lattcor  may  not  be  a  repeal  of  the  former 
by  implication:  Bac.  Abr.,  tit.  Statute,  D;  Foiter''$  Cate^  11 
Coke,  63;  Weston^s  Cau^  Dyer,  847;  8ndL  v.  Bridgewaler  etc 
Co.y  24  Pick.  298.  And  the  same  principle  applies  to  the 
implied  repeal  of  the  common  law:  1  Bla.  Com.  88. 

Two  cases  of  such  implied  repeal  are  found:  1.  Where  the 
provisions  of  the  later  law  are  so  inconsistent  with  and  re- 
pugnant to  the  common  law,  or  some  earlier  statute,  that  both 
cannot  be  in  force.  Legia  po$teriore$  priores  eofUraruu  abrogaitU^ 
is  a  maxim  of  ancient  date:  Porter^B  Case^  1  Coke,  25,  h;  Fo9ier'$ 
Ctue^  11  Id.  62;  borrowed  from  the  civil  law:  Digest  1,  3,  28^ 
and  n.  1,  4,  4;  Middleton  v.  CivftSj  2  Atk.  674;  1  Bla.  Com. 
88;  Commonwealth  v.  CooUy^  10  Pick.  39.  But  an  older  stat* 
ute  will  not  be  repealed  by  a  more  recent  one,  unless  the  latter 
expressly  negative  the  former,  or  unless  the  provisions  of  ihe 
two  statutes  are  manifestiy  repugnant,  in  which  case  the 
earlier  enactment  will  be  impliedly  modified  or  repealed:  9 
Bla.  Com.  89;  10  Vin.  Abr.  525,  tit.  Statutes,  B,  6,  sec.  132;  2 
Dwarris  on  Statutes,  638, 673;  DahvM  v.  Seaman^  9  Mees.  &  W. 
777.  When  both  the  acts  are  affirmative,  and  the  substance 
such  that  both  may  stand  together,  the  latter  does  not  repeal 
the  former,  but  they  shall  both  have  a  concurrent  operation:  1 
Bla.  Com.  90,  and  Sharswood,  note  34;  Fosier^s  CatCy  11  Coke, 
62;  RobiiMon^B  Case,  2  East  P.  C.  1110;  Com.  Dig.,  tit  Parlia- 
ment, R,  9;  WiUiamB  v.  Potter ,  2  Barb.  320;  McCartee  v.  Orphan 
Asylum^ ««  Cowp.  506  [18  Am.  Dec.  516] ;  Beah  v.  Hcdc^  i  How. 
37;  Morris  v.  Delaware  &  S.  C.  Co.,  4  Watts  A  S.  461.  The  gen- 
eral rule  of  law  and  construction  undoubtedly  is,  that  where  an 
act  of  Parliament  does  not  create  a  duty  or  offense,  but  only 
adds  a  remedy  to  a  duty  or  offense  which  existed  befoie,  it  is  to 
be  construed  as  cumulative.  This  rule  must,  however,  be  ap- 
{died  with  due  attention  to  the  language  in  each:  Bac.  Abr., 
tit.  Statute,  D;  Rex  v.  Jackson,  1  Cowp.  297;  Middleton  v.  Croft$^ 
2  Atk.  675. 

Where  there  is  a  difference  in  tiie  whole  purview  of  two 
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statntes  apparently  relating  to  the  same  subjeot^  the  former 
is  not  repealed:  Bowen  v.  Leasej  6  BUI,  225;  King  v.  Doum$y 
S  Term  Rep.  669;  Dwarris  on  StatuteSi  674;  and  in  Ooldson 
▼.  Buekj  16  Bast,  872,  it  was  held  that  two  acts  relating  to 
the  same  subject,  confirming  several  powers  to  be  exercised 
tot  different  purposes,  might  well  subsist  together,  and  the 
iormer  not  be  repealed  by  implication. 

2.  If  the  whole  of  a  former  law  is  revised  by  a  new  statute, 
and  the  latter  appears  to  be  intended  to  prescribe  the  only 
rales  which  should  govern  that  subject,  the  particulars  of  the 
old  law  in  which  they  differ  will  be  regarded  as  repealed  by 
implication:  Davieu  v.  Fairbwm^  8  How.  636;  DexUr  v.  AUen^ 
16  Barb  18;  CwamomoeaUh  v.  Cnmiey^  1  Ashm.  179;  Ooddard 
▼•  SotUmy  20  Pick.  410. 

If  a  revising  statute  embrace  all  the  provisions  of  ante- 
cedent laws  on  the  same  subject,  and  reduce  them  to  one  sys- 
tem, such  statute  virtually  repeals  the  statutes  revised,  without 
any  expression  to  that  effect,  and  though  there  is  no  repug- 
nancy between  them:  Qoodenow  v.  Buttricky  7  Mass.  140; 
BarUet  v.  Eingy  12  Id.  687  [7  Am.  Dec.  99];  A$hley,  AppeU 
lonl,  In  re,  4  Pick.  21;  dmmmwealth  v.  CooUy^  10  Id.  89; 
Mamn  v.  WaUe,  1  Id.  462;  Bogen  v.  Watrous,  8  Tex.  62  [68 
Am.  Dec.  100];  lUinotB  and  M.  Canal  v.  Chicago^  14  111. 
S84;  Chrham  v.  Luchgit^  6  B.  Mon.  146.  And  where  some 
parts  of  a  revised  statute  are  omitted  in  the  revision,  they 
mn  not  to  be  revised  by  oonstruction,  but  are  to  be  considered 
as  annulled:  JSZIis  v.  Paigftf,  1  Pick.  48;  RtUland  v.  Mendon^  Id. 
164;  OaeUum  v.  Walpde^  9  Id.  97;  Towle  v.  Marretij  8  Me. 
22  [14  Am.  Dec.  206];  Farr  v.  Braekett,  80  Vt.  846;  Giddxng$ 
T.  Ccxj  81  Id.  609;  Leighton  v.  Walker^  9  N.  H.  69;  Wakefidd 
T.  PMp^  87  Id.  804. 

And  upon  the  same  principle,  if  a  statute  revises  the  whole 
aatgect  of  an  offense,  for  example,  making  that  a  qualified 
ofltanse  which  was  before  absolute,  or  changing  the  time  or 
mode  of  prosecution  or  the  degree  of  punishment,  it  may  be 
a  repeal  of  the  common  law. 

By  the  statute  here  in  question  (B.  8.,  c.  119),  the  health 
officers  may  make  regulations  for  the  prevention  and  removal 
of  nuisances,  under  a  penalty,  but  it  does  not  appear  that  any 
such  regulations  have  been  made  in  Pembroke,  nor  if  any, 
what  they  are,  and  this  provision  may  be  dismissed.  It  may 
well  be  doubted,  however,  if  such  mxmioipal  regulations  could 
Inire  the  effect  to  repeal  the  common  law. 
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The  health  officers  are  authorized  to  remove  nuieanoeA  at 
the  expense  of  the  owner  or  occupier  of  the  building  or  in  do- 
tore  in  which  they  are  found;  but  this  is  quite  consistent  mth 
the  continuance  of  the  law  inflicting  punishment  for  the  pib- 
lio  wrong  on  those  who  are  chargeable  with  nuisances. 

A  penalty  is  imposed  on  those  who  place  or  leave  in  or  near 
any  public  street  any  substance  liable  to  become  offenolvo  or 
iiyurious  to  the  public  health;  but  it  is  quite  apparent  thai 
this  is  a  new  offense  entirely  different  from  that  of  nuisance^ 

The  eighth  section  is  the  only  one  which  seems  to  be  in  con- 
flict with  the  common  law  as  to  nuisancesy  and  here  the  conflict 
is  only  seeming. 

''  If  any  person  shall  use  or  occupy  any  building  in  the 
compact  part  of  any  town  for  a  slaughter-house,  for  trying 
tallow,  or  for  currying  leather,  or  for  the  deposit  of  green  pelts 
or  skins,  without  permission  of  the  health  officers,  he  shall 
incur  a  penalty  of  ten  dollars  for  each  month  in  which  the 
said  building  shall  be  so  occupied." 

A  slaughter-house,  and  so  of  the  other  buildings  required 
by  this  act  to  be  licensed,  is  not,  of  course,  a  nuisance.  They 
are  all  liable  to  become  such  by  mismanagement  or  neglect; 
and  it  is  doubtless  for  this  reason  that  a  license  from  the 
board  of  health  is  required,  that  they  may  be  excluded  from 
compact  neighborhoods.  Though  not  nuisances,  they  are  liable 
to  be,  under  the  most  careful  management,  at  times  offensive 
to  those  who  reside  upon  or  have  occasion  to  be  in  the  streets 
where  they  are  situated.  Those  who  keep  slaughter-houses  in 
the  compact  parts  of  towns  without  license,  are  made  liable 
io  the  penalty  imposed  by  the  statute,  equally,  whether  their 
buildings  are  or  are  not  nuisances;  and  it  would  be  no  defianse 
to  a  prosecution  for  the  penalty,  if  the  most  complete  proof 
could  be  produced  that  they  were  not  nuisances. 

It  would  be  but  a  poor  and  inadequate  redress  for  a  nuisance 
such  as  a  slaughter-house  may  become,  that  the  health  officers 
have  the  right  to  enter  and  remove  any  offensive  matters  that 
may  be  found  in  such  a  building  at  the  expense  of  the  owner. 

The  compact  part  of  a  town  is  a  phrase  of  somewhat  in* 
definite  extent.  A  slaughter-house  may  be  a  nuisance,  if  ill« 
managed  or  neglected,  though  it  may  be  in  no  sense  in  the 
compact  part  of  a  town.  This  statute  can  have  no  ai^lication 
to  such  a  house.  If  prosecuted  for  the  penalty,  it  would  be  a 
perfect  defense  that  the  building  is  not  in  the  compact  part  of 
a  to?m,  and  consequently,  does  not  come  within  the  provisiona 
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of  the  law.  It  is  not  alleged,  and  consequently  doee  not  appear, 
that  the  bnilding  here  in  question  is  in  the  compact  part  of  the 
town  of  Pembroke,  and  no  presumption  can  be  entertained  to 
that  effect  It  is  alleged  it  was  near  to  a  public  street  called 
Pembroke  Street,  in  Pembroke,  being  a  common  highway,  and 
near  the  dwelling-houses  of  divers  good  citixens  of  the  state 
there  situated,  but  this  does  not  import  that  the  place  is  in  the 
compact  part  of  the  town,  if  there  is  any  place  in  the  town 
entitled  to  that  designation. 

The  common  law  and  this  statute  may  well  be  in  force  to- 
fsther  as  to  the  same  property.  A  party  may  have  a  license 
to  occupy  a  building  as  a  slaughter-house.  This  is  no  license 
to  maintain  a  nuisance  because  the  health  officers  are  authorised 
to  lemoye  offensiye  matters  from  it  at  his  expense,  and  if  the 
building  should  be  so  managed  as  to  become  a  nuisance,  there 
Is  no  reason  why  he  may  not  be  indicted  and  punished  for  the 
eommon-law  offense. 

It  seems  then  clear,  that  this  statute  is  a  police  regulation, 
in  fbroe  and  applicable  to  the  compact  parts  of  towns;  that  it 
does  not  cover  the  whole  subject  of  nuisances,  nor  of  slaughter- 
house nuisances,  if^  indeed,  it  covers  any  piurt  of  either;  that 
the  purview  and  puipose  of  the  common  law  and  of  this  stat- 
ute are  entirely  distinct;  that  this  statute  does  not  necessarily 
or  naturally  prevent  or  interfere  with  the  application  of  the 
common  law,  and  is  not  inconsistent  with  i^  and  does  not 
BiqMnedeit;  and  that  the  offense  here  charged  is  not  embraced 
in  or  affected  by  the  statute. 

The  motion  in  arrest  must  therefore  be  denied. 


BsniL  ST  iMruojOMm  vor  Favoud:  Btmce  v.  M^yisr9  46  Aa.  Dm.  447| 
Sta  T.  Jbtm,  SI  Id.  746;  Re^en  t.  Watrmu,  68  Id.  100;  Ikigm  t.  Oitlkig$^ 
43  Id.  S06;  xahm  then  fa  a  itrang  and  olaar  faoneiirtmoy  batwiMA  cnMi- 
BBofti:  Wtaiem  8am.  Fmnd.  Soe.  r.  PkOadelpkkh  72  Id.  790;  LmU  t.  AtaH^ 
61  U.  SSI;  Bawb  v.  Kamediff  66  Id.  289l 

Two  AimoiAxiTi  SxATDTBi  ov  fiUxs  Susmir  mrar  Snin)^  if  povibl^ 
■ad  neiHiir  ba  dMued  to  npmX  tba  othflr:  Brmo$  t.  Sdmifkr^  46  Am.  Daoi 
447. 

Wmbi  BuavtOKS  BmxDT  n  to  as  Domid  Oumauamki  Damtom  ▼• 

^BS9BSv#    0^^  mhIHBv   A^^^Vv   ^^^Rm   HB^HS  aiH^S^^B 

Iv  Two  SxAXinFMov  Saks  8oBraorCtasiiJOi;lailir«MttkM 
r.  Ormrp  74  Abl  Dm.  616, 
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Embbson  V.  Simpson. 

(tt  Nbw  HAXPBBimi,  478.] 

Oosmnoira  Subbiqubmt  abm  vot  Fayobid  or  Law,  lad  are  Mnstniad 

•iriotly,  beoMiM  tliey  tend  to  destroy  eitites. 
■razi  tTPQzr  OoKi>in0V  zk  Dmmd  that  the  gnntoe  ahall  lotefrer  keep  up 

and  maintain  a  f anoe  on  tho  Una  betwaen  tba  land  oonvoyad  and  otiiar 

land  spadfiady  ia  not  tef eited  by  ne^^aet  to  keep  up  tha  lenoa  after  ^bm 

grantaa'i  deatii. 

Wbtt  of  entry  to  leoover  certain  land.  The  land  demanded 
was  conveyed  by  demandants  to  one  Simpson  in  1849,  the 
deed  containing  a  condition  that  if  the  grantee  shoold  fail  to 
keep  up,  at  his  own  expense,  forever,  a  good  and  lawfdl  fence 
between  the  hind  granted  and  the  grantor's  land,  then  the 
deed  was  to  be  void.  Simpson  maintained  such  line  fence 
mitil  his  death,  in  1858,  but  his  widow,  the  defendant,  who 
oontinued  to  occupy  the  land,  suffered  the  fence  to  go  to  de* 
cay,  and  neglected  to  repair  it,  though  requested  to  do  so. 
Whereupon  demandants  entered  upon  and  took  possession  of 
the  land,  claiming  a  forfeiture  of  the  fee  on  the  ground  that 
the  condition  of  the  grant  had  been  bn^en. 

Stiekney^  for  the  plaintiff. 

Morrisonj  Stanley j  and  Clark^  for  the  defendant 

By  Court,  Bell,  C.  J.  If  this  was  the  case  of  a  covenant^ 
the  liability  of  the  defendant  to  maintain  the  fence  in  ques* 
tion  might  depend  upon  the  fSacty  which  is  not  shown  in  the 
case,  whether  there  was  or  not  a  fence  around  the  land  con- 
veyed, at  the  time  of  the  conveyance,  according  to  the  dis* 
tmction  taken  in  Speneer^B  CaWj  5  Coke,  16,  where  it  was 
resolved  that  if  the  covenant  concerns  a  thing  which  was  not 
an  esae  at  ^e  time  of  the  demise  made,  but  to  be  done  upon 
the  land  afterward  (for  lUfltAnce,  to  build  a  new  wall  on  some 
part  of  the  premises  demised),  the  covenantor,  his  executors 
and  administrators,  would  be  bound,  but  not  the  assignee  if 
he  was  not  named,  for  the  law  would  not  annex  a  covenant  to 
a  thing  which  had  no  being;  but  if  the  lessee  had  covenanted 
for  himself  and  his  assigns,  then  for  as  much  as  it  was  to  be 
done  jrgon  the  land  demised,  it  should  bind  the  assignee;  and 
the  reason  given  is,  that  although  the  covenant  did  extend  to 
a  thing  to  be  newly  made,  yet  as  it  was  to  be  made  upon  the 
thing  demised,  and  the  assignee  was  to  take  the  benefit  of  it^ 
therefore  he  should  be  bound  by  express  words. 
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This  distinctioii  has  been  always  adhered  to:  Piatt  on  Cov- 
enants, 471;  Taylor's  Landlord  and  Tenant,  801;  Williams's 
Landlord  and  Tenant,  290;  Lameiti  v.  Anderson^  6  Cow.  807; 
Thompson  v.  RoMe,  8  Id.  266;  Alien  y.  Cvlvevy  3  Denio,  284; 
Tollman  v.  Coffin^  4  N.  Y.  136;  Sampson  y.  Easterby^  9  Bam. 
A  Cress.  605;  Easterby  y.  Sampson^  6  Bing.  644;  Doughty  y. 
Bowman^  11  Q.  B.  444;  CongleUm  y.  PattUon,  10  East,  138;  1 
Washburn  on  Real  Property,  830. 

Conditions  subsequent  are  not  fayored  in  law,  says  Chancel- 
lor Kent  (4  Kent's  Com.  129),  and  are  construed  strictly,  be- 
cause ibey  tend  to  destroy  estates;  and  a  yigorous  exaction  of 
them  is  a  species  of  summum  Jim,  and  in  many  oases  hardly 
reconcilable  with  conscience.  If  then  a  condition  be  per- 
sonal, as  that  the  lessee  shall  not  sell  without  leaye,  the  ezec- 
ntors  of  the  lessee  not  being  named,  may  sell  mthout  incurring 
a  breach:  Anonymous^  Dyor,  65;  Anonymowt^  Moore,  11. 

It  is  a  general  rule  (says  the  Touchston6>  183),  that  such 
conditions  annexed  to  estates  as  go  in  defeasance  and  tend  to 
the  destruction  of  estates,  being  odious  in  the  law,  a^e  taken 
(that  is  construed  or  expounded)  strictly,  and  shall  not  be 
extended  beyond  their  words,  unless  it  be  in  some  npecia? 
cases;  and  therefore,  if  a  lease  be  made  on  condition  that  if  pud 
a  thing  be  not  done,  the  lessor  (without  any  words  of  bcwK 
executors,  etc.,)  shall  re-enter  and  ayoid  it,  in  this  case  regu* 
larly  the  heir,  executor,  etc.,  shall  not  take  adyantage  of  this 
condition.  So  if  one  make  a  lease  for  years  of  a  house  on 
condition  that  if  the  lessor  shall  be  minded  to  dwell  in  the 
bouse,  and  shall  giye  notice  to  the  lessee  that  he  shall  depart, 
in  this  case  if  the  lessor  die,  his  heir,  executor,  etc.,  shall  not 
haye  the  like  adyantage  and  power  as  the  lessor  himself,  for 
the  condition  shall  not  be  extended  to  them,  and  hence  it  is 
that  if  a  lease  for  years  be  made  on  condition  that  the  lessee 
shall  not  alien  without  the  license  of  the  lessor,  in  this  case 
the  restraint  shall  continue  only  during  the  liyes  of  the  lessor 
and  lessee,  and  no  longer. 

The  same  doctrine  will  be  found  in  litt  Ten.,  sec.  337; 
Willard  on  Real  Estate,  105;  Washburn  on  Real  Property, 
447;  NieoU  y.  New  York  and  E.  R.  R.  Co.,  12  N.  Y.  131;  1 
Smith's  Lead.  Cas.  99;  McQ^e%ten  y.  Morgan,  34  N.  H.  400; 
Chapin  y.  Sctiod  Di$trietf  35  Id.  445;  Ludlow  y.  New  York  and 
H.  R.  R.  Co.,  12  Barb.  440. 

In  the  ease  of  Merrifidd  y.  CobUighj  4  Cush.  184,  the  owner 
iif  land  made  a  deed  of  a  part,  with  tlie  condition  that  when* 
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ever  the  grantee,  his  heirs  or  assigns,  shall  neglect  or  refose 
to  support  the  fence,  the  deed  shall  be  void.  Shaw,  C.  J., 
says,  such  a  condition,  when  relied  on  to  work  a  forfeiture,  is 
to  be  construed  with  great  strictness.  The  demandant  shall 
have  his  exact  legal  right,  but  no  more:  Bradstreet  v.  Clark^ 
21  Pick.  389.  And  the  action  fedled  for  want  of  a  request,, 
without  which  there  would  be  neither  a  neglect  nor  a  refusaL 

Upon  these  principles,  it  is  held  that  where  a  condition 
applies  in  terms  to  Ihe  grantee,  or  lessee,  without  mention  of 
heirs,  executors,  or  assigns,  the  condition  cannot  be  broken 
after  the  death  of  the  grantee  or  lessee.  If  heirs  and  executors 
are  named,  but  assignees  are  not,  it  will  not  be  broken  by  any 
act  of  an  assignee. 

Thus  in  Anonymcm^  ^^f  65,  a  question  was  asked  upon 
the  words  of  a  lease,  to  wit:  ^^And  it  shall  not  be  lawful  for  the 
lessee  to  give,  sell,  or  grant  his  estate  and  term  to  any  person 
whatever  without  license  of  the  lessor,  under  penalty  of  the 
forfeiture  of  said  term."  The  lessor  and  lessee  died,  and  the 
executors  sold  the  term  without  license  of  the  heir.  It  was 
held  that  this  was  not  a  forfeiture,  because  the  restriction  waa 
only  during  the  lives  of  the  lessor  and  lessee:  Cited  Com.  Dig.^ 
tit  Condition,  F. 

In  Cobb  V.  Ptior^  2  Leon.  35,  S.  C,  Latch,  20,  and  2  Leon.  48, 
it  is  held  that  if  a  man  devises  land  to  his  wife  during  the 
minority  of  his  son,  upon  condition  that  she  shall  not  do'waste, 
and  dies,  and  his  wife  marries  again,  and  dies,  and  after  the 
husband  conmiits  waste,  the  condition  is  not  broken,  because 
a  condition  to  avoid  an  estate  shall  be  taken  strictly:  Vin. 
Abr.,  tit  Condition,  M,  a,  8. 

In  the  Year-book,  27  H.  8, 14, 15  (Bra  Abr.  151),  the  case 
was  that  the  prior  of  St  Johns  leased  for  years,  provided  that 
if  said  prior,  or  any  of  his  friars,  should  wish  to  inhabit  the 
premises,  and  give  a  year's  notice,  the  lessee  should  remove. 
The  prior  died,  and  his  successor  gave  the  year's  notice;  and 
it  was  held  that  as  the  successor  was  not  named,  the  condition 
did  not  extend  to  him;  and  the  judges  held  that  if  a  lease  is 
made  upon  condition,  etc.,  that  the  lessor  may  enter,  and  do 
not  speak  of  his  heirs  or  successors,  by  the  death  of  the  lessor 
the  condition  is  extinct 

In  Dumpof^B  Case^  4  Coke,  119,  S.  C,  1  Smith's  Lead.  Caa. 
15,  S.  C,  tub  nam.  Dumper  v.  SyiM^  Cra  Bliz.  815,  the  same 
strictness  is  found,  where  it  was  held  that  a  condition  in  a 
lease  lor  years,  that  the  lessee  or  his  assigns  should  not  alien* 
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ate  wiihoat  lioeDBO  of  the  lessor,  and  lieenee  was  given  to 
make  one  assignment^  the  condition  would  not  bind  the 
assignee. 

So  it  was  held  by  two  judges  in  the  case  in  AnonymaWj  Dyer, 
152,  cited  in  Dumpor^$  Com^  supraj  where  a  proviso  in  a  lease 
was  that  the  lessee  and  his  executors  should  not  alien  to  any 
person  without  license  of  the  lessor,  but  only  to  one  of  the  sons 
of  the  lessee,  and  the  lessee  died,  and  his  executors  assigned 
it  over  to  one  of  his  sons  that  the  son  might  alien  to  whom  he 
pleased  without  license. 

In  WhiteJieot  v.  FoXy  Cra  Jac.  898,  there  was  a  lease  for 
years,  with  a  condition  that  the  lessee  should  not  alien  but  to 
bis  wife  during  her  life,  and  the  residue  to  his  children,  or  one 
of  his  youngest  brethren,  upon  pain  of  forfeiture;  the  lessee 
assigned  the  term  to  his  brother;  it  was  held  the  baron  might 
not  alien  to  his  wife,  therefore  in  that  point  the  condition  is 
void,  and  thereby  liberty  is  given  to  alien  to  his  brother,  and 
when  he  has  aliened  to  him,  the  condition  is  dispensed  with, 
and  he  may  alien  to  whom  he  pleases. 

In  Lynde  v.  ffoughj  27  Barb.  415,  it  was  held  that  the  ex* 
tent  and  meaning  of  a  condition,  and  the  fact  of  a  breach,  are 
questions  tirietisrimi  juris;  and  a  plaintiff,  to  defeat  an  estate 
of  his  own  creation,  must  bring  the  defendant  clearly  within 
Us  letter.  And  where  it  was  shown  that  a  third  person  was  in 
the  occupation  of  pari  of  the  premises,  but  it  did  not  appear 
whether  he  was  in  under  the  lessee  himself  or  under  an 
asdgnee  of  the  lease,  it  was  held  by  the  court  that  if  he  was 
in  xmder  an  assignee,  it  was  no  breach  of  a  condition  that  the 
same  or  any  part  thereof  should  not  be  let  or  underlet  without 
the  written  consent  of  the  landlord,  under  penalty  of  forfeiture; 
that  the  covenant  was  both  collateral  and  merely  personaL 
It  is  the  engagement  of  the  lessee  for  himself  alone,  not 
naming  his  assigns,  whether  actual  or  legal;  and  if  he  had  a 
light  to  assign  the  whole  term,  his  assignee  takes  the  estate 
without  the  condition,  as  not  being  bound  by  it;  and  the  words 
^let"  and  ^'underlet''  do  not  mean  an  assignment  of  the  whole 
teem. 

In  the  case  before  us  the  condition  is  in  terms  confined  to 
the  grantee,  '^if  the  said  Qeorge  Simpson  shall  neglect,"  etc., 
without  mention  of  heirs,  executors,  administrators,  or  as- 
ngns,  and  it  comes,  therefore,  fally  within  the  principle  of  the 
eases  referred  to.  The  condition  is  personal,  and  boimd 
George  Simpson  alone,  and  no  breach  is  shown  during  his  life. 
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An  argument  is  drawn  from  the  word  ''forever,''  that  the 
charge  of  maintaining  the  fence  was  intended  to  be  a  permar 
nent  condition.  We  think  it  is  more  than  neutralized  by  the 
term  ''at  his  o?m  expense/'  which  limits  it  to  the  grantee  in 
person. 

Judgment  is  to  be  rendered  for  the  defendant^  unless  one  of 
the  parties  shall  elect  a  trial  by  jury. 


OOKDniONB  SVBSSQVSIIT  DT  DXKD  VOT  FATQBSDt  ^VylWT*  Arftolly  SOAm. 

Deo.  6S2;  Cfrou  ▼.  Oarmn^  44  Id.  744,  note. 

Pabtt  Who  Oladoi  tirui  Derzyxd  vbom  Nos-nBiOBMAiioi  ov  Oohdi- 
tiONS  SxrBsaqumKT  is  boand  to  ihoiw  his  titla  oon^lete  and  poileot:  WMm 
▼.  WkUiam,  76  Amu  Deo.  163. 

Thb  ninrciPAL  oabi  n  orxd  to  the  point  that  oonditiflM  wfakh  go  to 
dattroy  or  diToet  eetetei  or  righti  we  to  be  etriotly  oonitraedy  In  Bmrmu  t. 
Ompm^^m'S.'ELSi;  ■adledtedineappofioltiie  wnopriiM^le^  inFerii 
▼•  ffnniiiiM  48  DL  4S2. 


Fbink  v.  Fbinx. 


l«  Vnw  HAMnuB^  na] 

ev  OmnuMT  Durr  ov  Glisx  ov  Comn  ov  Bboobd  k  to  iiliMd  ths 

reeorde  el  the  ooart^  from  the  prooeei  and  pleadfage  on  fila^  and  firan  tiie 
ndnntee  and  entriea  on  the  doeketa;  and  he  oanaot  raaort  to  extrinoe 
crridanoe  for  thai  pupooe.  He  has  the  right  to  rely  upon  the  entriee 
made  as  oorreot^  and  H  from  their  inaoonraoy,  emrs  are  f oond  in  the 
reoord  as  eztendedt  the  &nlt  is  not  his. 
Cmmat  has  Tifrr.nn)  Authobxtt  to  Akssd  rs  Rbosbm^  so  as  to  makatlMai 
oonf orm  to  the  faeti  and  tnith  of  the  oase^  aad  may  do  so  vpon  any  oa»- 
petent  legal  evidenoe. 

Petition  to  amend  the  record  of  a  judgment  in  fovor  of  de- 
fendant, Mrs.  Frink.  The  defendant  brought  her  writ  of  entry 
against  the  plaintiff  to  recoyer  the  whole  of  two  tracts  of 
land,  and  the  case  came  on  for  trial  at  a  term  of  the  court  of 
common  pleas,  as  it  was  understood,  upon  the  general  issue. 
By  consent  of  parties,  a  verdict  was  directed  for  the  plain- 
tiff for  one  half  of  the  demanded  premises,  but  the  only  entry 
was  ^*  verdict  for  the  plaintiff,"  without  saying  ^'  for  half  the 
demanded  premises."  Writs  of  possession  were  subsequently 
issued  to  Mrs.  Frink  for  the  whole  of  the  demanded  premises. 
Upon  renewal  of  the  controversy  in  the  supreme  court,  to  the 
office  of  the  clerk  of  which  the  records  of  the  court  below  had 
been  transferred,  the  clerk,  acting  under  the  advice  of  the  chief 
justice,  extended  the  record  upon  the  papers  he  had,  showing 
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«  recovery  of  all  the  demanded  premiBeSi  and  for  the  first  time 
entered  upon  the  docket  the  issuing  of  the  writs  of  possession. 
These  things  were  done  without  notice  to  the  petitioner  or  his 
counsel,  and  he  now  asks  for  an  amendment  of  the  record. 
Mr.  Smith,  who  appeared  as  counsel  for  the  defendant,  claimed 
title  to  the  premises  as  a  bona  fide  purchaser  without  notice. 

/.  8.  H.  Frink  and  HaUh^  for  the  plaintiff. 
Smithy  for  the  defendant. 

By  Court,  Bill,  C.  J.  It  is  part  of  the  ordinary  duty  of  the 
clerk  to  extend  the  records  of  the  court  from  the  process  and 
pleadings  on  file,  and  from  the  minutes  and  entries  on  the 
dockets:  WiUard  y.  Harwy,  24  N.  H.  849.  He  has  the  right 
to  i:egard  the  entries  made,  and  the  process  issued  by  his  pre- 
decessors as  correct:  Fay  y.  WenzeU^  8  Cush.  317;  and  if  from 
their  inaccuracy,  errors  are  found  in  the  record  as  extended, 
the  feult  is  not  his.  He  has  no  power,  and  it  is  no  part  of  his 
duty  to  inquire  elsewhere,  and  he  has  no  right  to  cite  others 
before  him,  or  to  decide  upon  extrinsic  evidence.  In  this  case 
the  clerk  found  upon  the  docket  the  entry  of  a  general  verdict 
for  the  plaintiff.  He  was  right  in  regarding  it  as  a  general 
verdict  for  the  whole  of  the  demanded  premises.  The  proper 
entry  of  the  verdict,  if  it  was  returned  for  a  part  only,  was 
verdict  for  the  plaintiff  for  half  the  demanded  premises,  and 
for  the  residue  for  the  defendant.  The  attempt  to  cast  censure 
upon  the  derk  who  made  the  record  is  groundless.  It  was 
the  duty  of  the  counsel  to  his  client  to  see  that  there  was  a 
verdict  signed,  and  that  it  was  for  no  more  than  was  ordered. 

Bvery  court  exercising  a  continuing  jurisdiction — having 
an  office  for  the  preservation  of  its  records,  and  the  charge  of 
those  records  by  a  proper  officer — has  by  law  an  implied 
authority  to  amend  its  records,  to  make  them  conform  to  the 
facts  and  truth  of  the  case:  Remick  y.  BuUerfidd^  81  N.  H.  85 
[64  Am.  Dec.  316];  Dudley  y.  Butler,  10  Id.  284;  Willard 
y.  Harvey,  24  Id.  344;  Claggett  v.  SimeSy  81  Id.  66;  or  as  the 
same  doctrine  is  well  expressed  by  Fletcher,  J.,  in  Balch  y. 
Shaw  J  7  Cush.  284,  there  can  be  no  doubt  that  it  is  competent 
for  a  court  of  record,  under  its  general  inherent  and  necessary 
authority,  to  correct  the  mistakes  and  supply  the  defects  of  its 
clerk  or  recording  officer,  so  as  to  have  the  record  conform  to 
the  actual  fiicts  and  truth  of  the  case.  And  this  may  be  done 
at  any  time,  as  well  after  as  during  the  term.    The  length  d 
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time  in  this  case  (twelve  years)  between  the  granting  [of  the 
license  and  the  making  up  of  the  record,  does  not  take  away 
the  right  or  jurisdiction  of  the  court:  B.  P.,  Fay  y.  Wentell^  8 
Cush.  817;  Limerielj  Petitioner^  18  Me.  186;  Loihrop  y.  Pagey 
26  Id.  121;  Woodcock  y.  Parletj  35  Id«  138;  Lewi»  y.  Bow,  37 
Id.  234  [59  Am.  Dec.  49];  Weed  y.  Weed,  26  Conn.  837; 
Chichester  y.  Cande^  3  Cow.  39  [15  Am.  Dec.  238];  HwU  y. 
Grants  19  Wend.  90. 

This  authority  not  only  extends  to  the  correction  of  clerical 
errors,  but  to  the  restoration  of  papers  which  haye  been  im- 
properly altered  or  defieu^ed,  and  the  substitution  of  new  ones 
where  tiie  originals  are  purloined  or  lost:  Douglase  y.  YaUop^ 
2  Burr.  722;  HoUiiter  y.  Judges,  8  Ohio  St  201. 

It  is  contended,  and  so  are  some  of  the  authorities,  that  an 
amendment  of  a  record  cannot  be  made  unless  there  is  some- 
thing to  amend  by,  by  which  is  understood  something  upon 
the  files  or  records  of  the  court:  Wendell  y.  Mugridge,  19  N.  H. 
112;  Atkins  y.  Sawyer,  1  Pick.  354  [11  Am.  Dec.  188];  Gren- 
vile  y.  Smith,  Cro.  Jac.  628;  Mason  y.  Fox,  Id.  632.  But  in 
other  cases  such  amendments  haye  been  made  according  to 
the  minutes  of  the  judge:  Coughran  y.  ChUcheus,  18  IlL  390; 
Brady  y.  IMile,  21  Oa.  132;  Petrie  y.  Hannayj  3  Term  Bep. 
e59;  1  Tidd's  Practice,  661;  Neweomb  y.  Green,  1  Wils.  33; 
S.  C,  2  Strange,  1197;  Eddowes  y.  Hopkins,  1  Doug.  376;  TarU 
ton  y.  Fieher,  2  Doug.  672.  Here  we  haye  the  minutes  of  the 
judge  and  counsel  entirely  clear  upon  the  point. 

But  we  think  it  clear,  upon  the  authorities,  that  the  court 
may  make  such  amendments  upon  any  competent  legal  eyi- 
denee,  and  that  they  are  the  proper  judges  as  to  the  amount 
and  kind  of  eyidence  requisite  in  each  case  to  satisfy  them 
what  was  the  real  order  of  the  court,  or  the  actual  proceeding 
befiore  it, — what  was  the  proper  entry  to  be  made  on  the  docket^ 
and  how  the  record  should  be  extended:  Fay  y.  WenzeU, 
8  Cush.  317;  Balch  y.  Shaw,  7  Id.  284;  Limerick,  Petitioner, 
18  Me.  186;  Weed  y.  Weed,  25  Conn.  337;  HoUister  y.  Judges^ 
8  Ohio  St.  201,  before  cited. 

Where  there  is  nothing  more  to  rely  on  than  mere  memory, 
the  court  will  act,  if  at  all,  with  great  caution:  Porter  y. 
Vaughan,  22  Vt.  273;  Coughran  y.  Gvicheus,  18  111.  390. 

The  position  that  the  title  has  passed  into  the  hands  of  a 
bona  Jlde  purchaser  without  notice  signally  £ails.  A  letter, 
written  by  the  purchaser  only  a  little  more  than  half  a  year 
before  his  purchase,  shows  that  he  then  well  knew  that  his 
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Aster's  title  extended  to  one  half  the  premieeB  only.  Theie 
18  nothing  but  the  singnlar  finrgetfalneee  of  right  displayed  by 
the  daim,  which  gives  any  color  to  the  pretense  that  the  &cts 
-conld  be  finrgotten. 

The  amendment  is  allowed. 


FonrxB  ov  Comn  to  Axm  Baoou>i  BUI  r.  Moomrp  68  Am,  Dm.  70^ 


ov  JuDOiaaT:  8nM  t.  JMrna,  44  Am.  Deo.  429|  SmUk  r. 
ir«od;84Id.  ess;  and  note;  HmuUmr.  IflOfanu^  78  Id.  S66;  efmmr.  HoweO, 
U.  484;  Br^mr.  MUkr,  76 Id.  107;  DaddtT.  OmOm,  77 Id.  IM 

To  Jvmrr  AMmnam  or  JvmauL  Bsooii)^  then  mul  bo 
byi  fitoe  Bagmmdr.  BmUk,  71  Am.  Dm.  468, 
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ITOTB  n  BSTIILSD  TO  IVontB  eV  DUHOVOBy  •!• 

thonsli  ho  fodivM  of  tlio  moken  a  mortg^^o  of  oil  tiicir  ptuptrtj  to 

indomnify  bim  agdnife  liabiUty. 
DmAmo  AKV  Honos  abs  hot  Nsgohhibt  i(  u  botwoai  tho  makor  of  a 

aote  ond  the  mdoner,  the  duty  to  p«y  ie  npom  the  latter. 
Wmrw  wjui  PnimnD  to  Ctosasor  nn  TKncasT  by  itetiai^  after 

bsviag  tertWed  that  a  paper  prodnoed  by  bim  waa  a  oopy  of  a  notioe  of 

piotert  a«it  to  an  indoner,  that^  m  raepeot  to  the  divaotiony  it  waa  not 

aoopj. 

Assumpsit  by  indorsee  against  indorser  of  promissory  note. 
Vaidict  for  the  plaintiff,  and  the  defendant  moved  fbr  a  new 
idaL    The  qpinion  snfBdently  states  the  case. 

HaeheUf  for  the  defendant. 
Jfanton  and  CoOifw,  for  the  plaintiff. 

By  Coorty  Bkllows,  J.  This  is  an  action  by  the  indorsee 
against  the  defendant,  as  the  indorser  of  a  promissory  note 
made  by  J.  K.  &  S.  Merrill,  and  payable  to  the  defendant's 
order  in  six  months.  There  was  eyidence  tending  to  prove 
that  the  defendant  took  a  mortgage  of  the  makers  of  all  their 
property  to  indemnify  him  for  indorsing  this  and  other  notes 
for  them,  a  considerable  portion  of  which  property  was  dis- 
posed of  by  them,  with  Ela's  consent,  and  applied  to  other 
purposes.  The  conrt  instructed  the  jury  that  if,  after  signing 
the  note,  and  before  its  maturity,  the  defendant  received  from 
the  makers  a  mortgage  of  all  their  property  to  indemnify  him 
ton  signing  this  and  other  notes,  he  must  be  considered  as 
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waived  demand  and  notioe;  and  such  is  tbe  doctrine 
of  many  decided  cases,  among  which,  a  leading  one,  is  Bmid 
y.  Famham,  5  Mass.  170  [4  Am.  Dec.  47],  where,  although 
the  property  was  not  Bu£Scient  to  indemnify  the  indorser,  yet 
as  it  was  all  the  maker  had,  it  was  held  by  Parsons,  C.  J.,  that 
a  demand  would  be  fruitless,  and  the  indorser  must  be  con- 
sidered to  have  waived  it,  and  as  having  engaged  with  the 
maker,  on  receiving  all  his  property,  to  take  up  his  note.  No* 
authorities,  however,  were  dted,  and  a  verdict  having  been 
taken  by  consent,  the  question  must  have  been  whether  a 
jury,  upon  the  evidence,  could  have  found  for  the  plaintiff. 
A  similar  doctrine  is  laid  down  in  Story  on  Promissory  Notes, 
sees.  281,  283;  Story  on  Bills,  sec.  374;  Chitty  on  Bills,  lOtb 
Am.  ed.,  358,  in  notes.  So  also  are  Mead  v.  Stnall^  2  Me.  207 
[11  Am.  Dec.  62];  Prentiss  v.  DoneUon^  5  Ckmn.  176  [IS  Am. 
Dec.  52];  Duvall  v.  Farmers'  Bank  of  Maryland^  9  Oill  &  J.  81 
[23  Am.  Dec.  558];  Mechanics?  Bank  v.  Griswoldy  7  Wend.  165; 
Taylor  v.  French,  4  E.  D.  Smith,  458;  Barton  v.  Baker ,  1  Serg. 
&  R.  334  [7  Am.  Dec.  620];  CaHiOe  v.  fliU,  16  Ahi.  898; 
Stephenson  v.  Primrose^  8  Port  155  [33  Am.  Dec.  281];  Kyis 
V.  Oreenej  14  Ohio,  495. 

On  the  other  hand,  it  is  contended  that  mere  indemnity 
does  not  dispense  with  notice,  unless  the  indorser  has  come 
under  obligation  to  the  maker  to  pay  the  debt.  Such  is  the 
doctrine  of  Kramer  v.  Sandford,  4  Watts  &  S.  828.  [89  Am.  Dea 
92],  where  Gibson,  C.  J.,  says  the  contrary  has  no  footing  in 
Westminster  Hall.  In  Denny  v.  Palmery  5  Ired.  L.  610,  Ruflin, 
C.  J.,  has  examined  the  subject  with  great  care  and  ability, 
and  his  conclusion  accords  with  the  views  of  Qibson,  C.  J.,  be- 
fore referred  to;  holding  that  if  the  note  be  for  the  accommo- 
dation of  the  indorser,  or  if  the  maker  place  funds  in  his  hands 
to  meet  it,  he  is  not  entitled  to  notice;  but  that  no  agreement 
to  take  up  the  note  is  to  be  implied  by  law  from  the  fact  that 
the  maker  has  mortgaged  all  his  property,  as  indemnity,  to 
the  indorser;  and  that  in  such  case  notice  is  necessary;  and 
he  considers  Bond  v.  Famhamj  6  Mass.  170  [4  Am.  Dec.  47], 
which  is  often  cited  as  the  leading  case,  as  standing  upon  the 
ground  that  there  was  evidence  upon  which  the  jury  might 
have  found  that  the  indorser  had  agreed  to  pay  the  note,  which 
agreement  he  supposes  was  the  foundation  of  that  decision. 
If  not  so  to  be  understood,  then  it  must  be  regarded  as  over- 
■  ruled  by  Creamer  v.  Perry,  17  Pick.  332  [28  Am.  Dec.  297], 
where  the  maker  assigned  property  to  a  trustee  to  indemnify 
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the  indoTser,  among  other  things,  for  his  liabilities  as  such, 
and  it  was  held  that  notioe  was  not  dispensed  with,  Shaw, 
C.  J.,  holding  that  the  assignment  was  an  indenmity  against 
his  legal  liabilities,  and  as  that  was  only  conditional  upon  his 
having  due  notice,  the  lien  upon  the  fund  depended  also  upon 
the  same  condition:  See  also  Band's  note  to  Bond  y.  Farnkam^ 
6  Mass.  170,  ed.  1835  [4  Am.  Deo.  47]. 

In  our  own  state,  in  Woodman  y.  EaxtmaUj  10  N.  H.  867,  it 
in  laid  down  by  Parker,  C.  J.,  that  the  indorser  who  has  re- 
eeiyed  a  mortgage  of  the  maker  for  his  security  is  still  entitled 
to  notice.  He  says  (page  867)  that  the  fact  that  the  indorser, 
if  compelled  to  pay,  will  not  suffer  loss,  can  hardly  modify  or 
oontrol  the  ordinary  legal  rights  or  liabilities  of  the  parties 
arising  from  the  indorsement.  The  same  principle  is  recog- 
nised in  Seacord  y.  IfiKer,  13  N.  Y.  66;  and  Marston  y.  Bwah 
of  Mobile^  10  Ala.  284;  Spencer  y.  Harvey^  17  Wend.  489. 

Upon  a  careful  examination  of  the  cases,  we  are  fiilly  satis- 
fied with  the  decision  of  our  own  court  in  WoodmamY.  Eaetmcm^ 
10  N.  H.  867,  and  it  is,  we  think,  conclusiye  upon  the  case 
before  us.  In  both  cases  the  indorser  had  security  by  mort- 
gage, and  the  only  difference  is,  that  here  all  the  maker's 
property  was  mortgaged,  while  in  Woodman  y.  Eastmanj  eupra^ 
it  may  haye  been  otherwise;  but  in  this  case  the  property  was 
suffered  to  remain  in  the  makers'  possession,  and  they  were 
allowed  to  dispose  of  it  for  other  purposes.  The  fact  that  all 
their  property  was  thus  mortgaged,  unless  shown  to  be  ample 
security,  can  bear  only  upon  these  yiews,  namely,  that  a  de- 
mand might  be  of  no  ayail,  for  want  of  means  in  the  makers; 
and  also  that  the  notice  would  not,  for  the  same  reason,  enable 
the  indorser  to  obtain  further  indenmity.  As  to  the  first,  it  is 
settled  that  insolyency  in  the  maker  is  no  excuse  for  not  giy- 
ing  notice:  Lawrence  y.  Langleyj  14  N.  H.  70;  Benedict  y.  Caffey  6 
Duer,  226;  Story  on  Promissory  Notes,  sec.  286,  and  cases; 
Chitty  on  Bills,  10th  Am.  ed.,  364,  and  notes.  As  to  the 
second  point,  the  notice  would  at  least,  as  suggested  by  the 
defendant's  counsel,  put  the  indorser  upon  his  guard,  to  take 
possession  of  the  property  mortgaged  and  turn  it  to  the  best 
aecounl  When  funds  for  meeting  the  note  are  placed  in  the 
faidorser's  hands  to  be  so  applied,  it  may  well  be  regarded  that 
he  has  undertaken  to  pay  it,  and  notice  in  such  case  could  not 
reasonably  be  required;  and  it  would  be  the  same  where  the 
indorser  had  expressly  agreed  to  pay  it  upon  haying  funds 
placed  in  his  hands.    But  a  mere  indenmity,  by  the  way  of 
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mortgage,  giying  to  the  indorser  no  fonds  which  he  could 
apply  to  the  payment  of  the  note  when  doe,  stands  upon  a 
footing  entirely  different,  and  famishes  no  evidence  of  an 
agreement  to  pay  the  note.  In  fact,  only  the  maker  himself 
could  apply  the  property  so  mortgaged  to  the  payment  of  the 
note,  at  its  maturity;  and  therefore  it  cannot  be  reasonably 
urged  that  an  agreement  by  the  indorser  to  pay  can  be  inferred 
from  the  mere  tact  of  the  mortgage,  inasmuch  as  the  duty  to 
pay  remains  as  before  upon  the  maker,  and  he  alone  can  apply 
the  property  mortgaged  to  that  object;  and  upon  payment,  the 
lien  of  the  indorser  is  gone. 

The  obligation  to  give  notice  arises  from  the  tad  that  the 
duty  to  pay  is  upon  the  maker,  and  that  the  indorser  may 
rightftdly  rely  upon  his  making  payment,  unless  he  is  duly 
notified  of  his  failure  to  do  so;  and  such  is  the  contract  be- 
tween the  indorser  and  indorsee.  I^  however,  by  a  contract 
between  the  maker  and  indorser,  the  duty  to  pay  is  upon  the 
latter,  as  when  the  maker  signs  the  note  for  the  accommoda- 
tion of  the  indorser,  who  receives  the  money,  or  when  the 
maker  places  in  the  hands  of  the  indorser  the  money  to  pay 
it,  and  he  assumes  to  do  so,  then  demand  and  notice  are  not 
necessary;  because,  as  between  the  indorser  and  the  maker, 
the  duty  to  pay  is  upon  the  former,  and  no  remedy  over  is 
affected  by  want  of  notice.  In  the  case  of  insolvency,  or 
security  by  mortgage  merely,  without  placing  in  the  indors- 
•r's  hands  the  means  of  present  payment,  there  is  no  ground 
for  saying  that  his  remedy  over  cannot  be  affected  by  a  fail- 
ure to  make  the  due  presentment  which  is  implied  in  every 
oontract  of  indorsement  as  a  condition  for  the  indorser's  lia- 
bility. In  the  case  of  insolvency,  it  is  not  certain  that  the 
maker  may  not,  through  his  friends,  or  otherwise,  have  pro- 
vided the  means  to  pay  the  note  when  presented;  and  to  the 
benefit  of  that  chance,  the  indorser,  by  the  terms  of  the  con- 
tract, is  entitled.  So,  too,  he  is  entitled  to  notice  of  the  dis- 
honor, that  he  may  himself  judge  what  steps  shall  be  taken: 
Story  on  Promissory  Notes,  sec.  286,  and  note  1;  and  Chitty 
on  Bills,  10th  Am.  ed.,  354,  and  notes;  Camidge  v.  AlUfdey^ 
6  Bam.  &  C.  873.  In  the  case  of  a  mere  mortgage,  it  ia 
obvious  that  in  a  large  portion  of  instances,  notice  would  be 
still  more  important  to  the  indorser,  that  he  might  at  once 
take  measures  to  make  his  security  available.  On  this  point, 
then,  we  hold  the  instroctions  of  the  court  to  be  erroneous. 

The  other  point  made  by  the  defendant  is  not  now  impor* 
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Cant,  and  is  not  likely  to  arise  upon  another  trial;  bat  it  will 
be  difficolt  to  distingnish  this  from  the  admission  of  evidence 
to  prove  some  fact  in  contradiction  to  what  another  witness, 
introduced  by  the  same  party,  has  already  testified;  and  this 
elearly  may  be  done:  1  Greenl.  Ey.,  sec.  443,  and  notes.  In 
the  case  before  us,  a  witness  had  testified  to  the  sending  a 
Dotioe  of  protest  to  the  defendant,  and  to  show  the  contents  of 
it,  read  what  he  said  was  a  copy,  but  was  afterward  permitted 
to  Bitate  that,  in  respect  to  the  direction,  it  was  not  a  copy.  At 
least  sudi  seems  substantially  to  be  the  construction  of  the 
case  as  i^yen  by  the  defendant's  counsel.  If  this  be  so,  we  see 
no  objection  to  such  correction,  inasmuch  as  the  contents  of 
the  notioe  might  be  shown  by  parol  eyidenoe. 

But  on  the  other  point,  the  verdict  must  be  set  aside,  and 
there  must  be  a  new  trial. 


Wiivm  ST  InxnoiE  or  Dskahd  ajxd  Nomni  bt  Taxxsq  SauuaiTit 
JTsraMI  T.  MMekO,  68  Aa.  Deo.  687,  and  note;  Okniar/T.  i8t0ar*i»  63  Id. 
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Tbas  NofUDS  or  UnuxD  ahd  Hon-patuht  itsed  vor  bs  Oivhbt  to  ia- 
wlio  has  tekm  a  desd  of  aU  the  makar'a  property  bef on  tba  nota  faSU 
wm  WUtorvT.  Mrnmt^  TI  Am.  Dee.  828. 


Babsbtt  v.  Salibbuby  Manufaotubing  Gompant« 

LftsiMnnraB  kis  vov  ABiOLim  and  Ukqualitoed  Riobt  to  the  unaltered 
■aiozal  drainage  or  perodUtum  to  or  from  hia  neighbor'a  land. 

Ovna  or  Dam  oir  Wassboodbsb  mat  bs  Lxabls  vob  FLOwnro  Back 
WAXia  ao  aa  to  obatmot  the  natoral  drainage  of  land  lying  near,  Imt  not 
bovdeting  on  the  waterooone^  nnbaa  aooh  obetniotion  waa  oanaed  by  a 
foaaonable  nae  of  hia  own  land  and  privilege,  and  iHiat  ia  a  reaaonaMe 
vae  ia  ordinarily  a  mixed  qneatum  of  law  and  fact. 

Iff  n  HOT  EnimxAZ.  to  WAnnoouBas  that  the  banka  ihoold  be  abeolntely 
vaflbangeabla^  the  flow  oonatant^  the  aiae  nnif omif  or  tho  watera  entirely 
wunized  with  earth,  or  flowing  with  any  fixed  Y^Aodtj, 

Casb.  The  substantial  grievance  alleged  against  the  de- 
fendant was  the  maintaining  a  dam  across  a  stream,  and  flow- 
ing the  water  of  the  stream  back  so  as  to  obstmct  the  natoral 
drainage  from  the  plaintiff's  land  above  the  dam,  to  his  injury. 
It  was  made  a  question  whether  there  was  a  watercourse  on 
the  plaintiff's  land,  and  it  was  in  evidence  that  a  few  years 
previously  the  then  owner  of  the  land  dug  a  ditch  on  it,  about 
ten  rods  long,  beginning  at  the  line  on  the  side  nearest  the 
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Btream.  But  there  was  no  evidence  that  a  ditch  had  ever 
been  there  before.  To  the  instructions  given,  and  to  the 
refusal  to  give  the  instractions  requested  on  the  trial,  the 
plaintiff  excepted,  and  the  verdict  being  against  himi  h» 
moved  for  a  new  trial. 

J7.  F.  French^  and  Marsion  and  Towle^  for  the  plaintiff. 

8.  M.  WUeoZj  and  Christie  and  D.  Clarhj  for  the  defendaRt^ 

By  Court,  Babtlxtt,  J.  No  land-owner  has  an  absolute 
and  unqualified  right  to  the  unaltered  natural  drainage  or 
iwroolation  to  or  from  his  neighbor's  land.  In  general,  it 
would  be  impossible  for  a  land-owner  to  avcud  disturbing  the 
natural  percolation  or  drainage,  without  a  practical  abandon- 
ment of  all  improvement  or  beneficial  enjoyment  of  his  land* 
Any  doctrine  that  would  forbid  all  action  of  a  land-owner^ 
affecting  the  relations  as  to  percolation  or  drainage  between 
his  own  and  his  neighbors'  lands,  would  in  effect  deprive  him 
of  his  property;  and  so  far  from  being  an  application  of  the 
maxim,  Cujus  est  eolwnj  ete.,  would  work  a  general  denial  of 
effect  to  it.  If  A  has  the  absolute  and  unqualified  right  to 
receive  fix>m  and  discharge  into  the  adjoining  land  of  B  all 
the  drainage  and  percolation,  as  they  naturally  flow  between 
that  land  and  his  own,  this  is  substuitially  a  right  to  a  use  of 
B's  land,  practically  depriving  the  latter  of  all  beneficial  en- 
joyment of  his  property,  and  in  effect  amounting  to  an  appro- 
priation of  it;  and  as  B  and  the  other  neighboring  land-owners 
must  have  similar  righte,  the  improvement,  or  beneficial  occu- 
pation of  land,  becomes  in  fact  impossible,  and  property  in 
the  soil  for  nearly  all  useful  purposes  is  annihUated.  But  we 
do  not  think  it  follows  from  this,  as  some  recent  cases  have 
held,  that  a  land-owner  has  the  full  and  unlimited  ownership^ 
and  the  absolute  and  unqualified  right  of  control  of  all  water 
in  or  upon  his  land,  not  gathered  into  natural  watercourses; 
for  the  non-existence  of  an  absolute  right  does  not  conclusively 
disprove  the  existence  of  a  qualified  right.  Nor  do  we  think 
that  the  maxim  cited  can  be  applied  to  esteblish  an  unquali- 
fied ownership  of  such  waters  in  all  cases,  any  more  properly 
than  it  can  be  relied  on  to  prove  an  absolute  property  in  all 
the  air  within  one's  bounds.  If  the  land-owner  has  the  abso- 
lute and  unqualified  ownership  of  all  such  water  in  or  upon 
his  land,  his  neighbor,  by  digging  or  otherwise,  has  no  more 
right  to  take  away  his  property  water  than  his  property  sand. 
If,  as  respecto  the  bqU,  he  may  dig  as  he  pleases,  he  is  still  iu 
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feneral,  limited  by  the  rule  that  in  digging  he  must  not  take 
away  his  neighbor's  soil,  by  effectually  removing  its  natural 
supports.  If  a  natural  pond,  of  uniform  depth,  is  equally  di- 
vided between  two  land-owners,  or  if  they  have  dug  a  well, 
half  on  the  land  of  each,  it  perhaps  would  not  be  claimed  that 
one  may  pump  his  half  of  the  pond  or  well  dry,  without  regard 
to  the  half  of  his  neighbor.  But  however  this  may  be,  if  the 
water,  not  gathered  into  natural  watercourses,  belongs  abso- 
lutely to  the  owner  of  the  land,  because  it  is  part  of  the  soil, 
and  for  that  reason  only,  it  must  be  subject  to  the  same  law 
as  the  other  components  of  the  soil, — the  sand,  loam,  and 
lock, — which  may  not  ordinarily  be  removed  by  an  adjacent 
owner,  by  the  withdrawal  of  their  natural  supports;  for  the 
maxim  from  which  such  ownership  is  deduced,  when  applied 
without  qualification,  as  it  must  be  to  lead  to  this  conclusion, 
allows  no  sound  distinction. 

But  such  a  doctrine  would  lead  to  exactly  the  same  mischiefs 
that  have  caused  the  rejection  of  that  first  discussed;  it  would 
prevent  all  improvement  or  beneficial  enjoyment  of  land  in 
precisely  the  same  way.  To  be  sure,  the  language  and  the  doo- 
trinea  of  some  of  the  cases  would  seem  to  allow  the  land- 
owner, not  only  all  the  water  in  his  land,  but  all  he  can  draw 
thither;  but  such  a  rule,  it  seems  to  us,  is  in  direct  conflict 
with  the  principle  upon  which  the  theory  is  founded,  and  must 
lead  in  many  cases  to  an  interminable  struggle  for  possession 
or  removal  of  waters  in  the  soil.  Indeed,  we  do  not  know  of 
any  decision  that  perfectly  carries  out  this  doctrine  of  absolute 
ownership  to  its  logical  result;  but  so  far  as  we  are  aware,  the 
cases  maintaining  it  go  no  further  than  the  somewhat  illogical 
view  last  suggested;  probably  because  of  the  entire  incompat- 
ibility of  the  former  with  any  beneficial  use  of  land.  But 
this  departure  from  the  principle  upon  which  they  found  their 
theory  does  not  seem  to  us  to  have  saved  them  from  difficulty 
or  inconsistency.  Nor  do  we  think  a  sufficient  foundation  fiur 
this  doctrine  of  absolute  ownership  can  be  found  in  the  alleged 
difficulty  of  determining  the  direction  and  extent  of  percolation 
and  drainage.  In  a  large  number  of  cases  no  such  difficulty 
exists^  and  the  remainder  may  be  provided  for  consistently, 
and  in  accordance  with  settled  legal  principles.  We  need  not 
examine  the  argument  as  to  the  non-existence  of  a  presumed 
grant,  drawn  from  this  alleged  difficulty^  for  we  do  not  under- 
stand the  theory  of  our  law  of  watercourses  to  rest  upon  any 
such  foundation;  nor  need  we  inquire  whether  some  of  the 
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oases  which  use  tlie  term  '^common  consent,"  in  treating  of  tha 
supposed  origin  of  aquatic  rights,  may  not  have  confounded 
that  with  the  doctrine  of  presumed  grants  which  could  come 
from  particular  persons  only  in  any  given  case. 

If  this  doctrine  of  absolute  ownership  is  not  well  founded  in 
legal  principles,  certainly  there  is  nothing  in  its  practical 
operation  that  so  commends  it  to  our  approval  as  to  lead  to 
its  adoption.  It  must,  if  held  as  in  several  cases,  leave  every- 
where a  conflict  of  right  and  enjoyment,  irreconcilable  in  law 
or  in  fact;  and  however  held,  it  will,  in  a  variety  of  oases, 
lead  to  incalculable  mischiefs.  Logically  followed  out,  thif 
doctrine,  if  confined  to  the  water  naturally  in  or  upon  the 
land,  would  forbid  almost  all  interference  by  each  land-owner 
with  his  own  land;  or  if  applied  to  all  the  waters  found  in  or 
upon  the  land,  not  gathered  into  natural  watercourses,  would 
take  away  all  remeay  for  malicious  acts  in  relation  to  them. 
But  the  injustice  of  the  latter  result  has  led  to  an  exception 
in  several  jurisdictions,  that  seems  anomalous  under  the 
theory  they  adopt.  As  already  suggested,  we  are  not  aware 
that  any  of  the  cases  have  followed  this  doctrine  of  absolute 
ownership  rigidly  to  its  logical  conclusion,  so  as  to  forbid  all 
interference  with  another's  property  water,  situate  in  his  land; 
but  even  when  not  pursued  so  far,  it  gives  rise  to  other  incon- 
sistencies. If  A  owns  a  tract  of  land  upon  the  westerly  bank 
of  a  river,  he  may  maintain  an  action  against  B,  who,  by  ob- 
structing the  river,  throws  its  waters  into  his  soil  throughout 
its  whole  extent,  unreasonably,  and  to  his  injury,  and  recover 
for  the  entire  damage;  else  we  must  hold  that  A  can  only  re- 
cover for  the  injury  to  the  film  of  soil  in  immediate  contact 
with  the  watercourse,  and  for  the  raising  of  the  water  in  the 
channel  over  his  land;  and  we  can  see  no  legal  distinction  in 
this  respect  between  throwing  water  into  or  upon  another'a 
soil.  But  if  A  sells  to  C  the  easterly  half  of  his  land,  he 
loses  all  remedy  for  the  continuance  of  the  same  injury  to  the 
residue  of  his  land;  or  if  he  sells  to  C  the  westerly  half^  G 
can  have  no  remedy  for  the  same  iigury,  since  the  water  only 
percolates  through  the  land  of  A.  Or  if  a  distinction  is  as* 
sorted  between  the  water  of  the  river  and  the  water  in  the 
BoU  in  such  case,  suppose  B,  instead  of  throwing  the  water  of 
the  river  itself  into  C's  land,  by  unreasonably  obstructing  the 
stream,  forces  the  river  water  into  the  land  of  A,  and  thereby 
drives  from  the  latter's  land  into  the  land  of  C  an  amount  of 
water  precisely  equal  to  that  first  supposed,  producing  exactly 
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the  same  injury  to  it,  Ib  C  to  be  without  remedy,  where  the  in- 
jury is  the  same,  prodoced  in  the  same  general  way,  and  by 
the  same  cause,  because  of  a  difference,  not  in  the  nature  or 
effects  of  the  water,  but  merely  in  its  immediate  and  not 
necessarily  its  ultimate  source?  Such  distinctions  and  such 
results  do  not  commend  themselves  to  our  judgment.  Upon 
this  theory  you  can  have  no  more  right  to  remove  from  your 
neighbor's  land  a  film  of  water  than  a  film  of  clay,  for  both  are 
equally  and  absolutely  his  property.  It  cannot  be  held  that 
you  have  the  right  to  dig  as  you  please  upon  your  own  land 
near  a  neighbor's  well,  provided  '^  the  last  rib  of  earth  "  that 
holds  the  water  is  not  removed,  even  though  the  effect  of  the 
operation  may  be  to  drain  the  well  by  percolations;  for  upon 
this  theory,  why  the  proviso?  Practically,  the  same  result  is 
reached  in  either  case;  and  if  the  proposition  were  correct,  it 
would  follow  that  here  the  law  allows  indirectly  what  it  for- 
bids directly.  If  the  prohibition  has  any  reason,  it  is  the 
preservation  of  the  neighbor's  well;  or  in  other  words,  of 
his  water  in  it^  for  that  is  its  only  valuable  purpose.  And 
this  reason  is  equally  applicable  in  either  case.  We  think 
that  no  foundation  for  such  a  distinction  can  be  found  in  the 
law.  If  the  last  rib  of  earth  is  yours,  you  may,  upon  this 
doctrine,  remove  it  because  it  is  yours,  and  because  of  your 
right  to  do  as  you  please  with  your  own;  and  any  denial  of  your 
right,  in  such  case,  because  of  your  neighbor's  well,  strikes  at 
the  foundation  of  the  whole  theory.  If  it  is  your  neighbor's, 
yon  have  no  right  to  remove  it,  solely  because  it  is  his,  and 
not  because  it  confines  the  water  in  his  well.  It  is  to  be  ob- 
served, however,  that  the  aUowance  of  the  removal  of  the  last 
rib  of  earth,  in  such  case,  when  it  belongs  to  yourself,  disre- 
gards the  absolute  rights  given  to  the  neighbor  by  the  same 
theory,  quite  as  much  as  the  denial  of  that  right  would  disre- 
gard your  own. 

It  seems  to  us  inconsistent  to  hold  that,  ordinarily,  you  may 
not  drain  a  watercourse  by  digging  away  the  bank,  which  is 
your  land,  and  yet  to  sustain  a  doctrine  which  would  allow 
you  to  dig  so  near  it  as  to  draw  off  all  its  water  by  percolation. 
In  either  case,  you  deal  directly  with  your  own  merely;  but 
in  the  former  you  are  forbidden,  only  because  by  so  doing  you 
take  what  is  not  absolutely  your  own;  because  you  drain  a 
watercourse.  This  is  the  sole  and  the  sufficient  reason.  In 
the  other  case  exactly  the  same  reason  exists  for  not  doing  a 
similar  act,  producing  precisely  the  same  effects  that  con- 
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Biitute  the  only  objection  in  the  formeri  and  therefore  the  law 
of  the  cases  should  be  the  same;  and  it  would  seem  to  follow 
that  ordinarily  you  may  not  drain  a  watercourse  dry  by  means 
of  percolation  into  your  pits.  Although  the  law  does  not  gen- 
erally allow  one  directly  to  deprive  the  land-owners  below  of 
the  natural  adyantages  of  a  common  watercourse,  yet  this  doo- 
trine,  as  held  in  some  of  the  cases,  would  sometimes  permit 
this  mischief  indirectly,  by  allowing  all  the  sources  of  supply 
to  be  cut  off  fix>m  the  stream. 

But  it  is  unnecessary  to  multiply  examples,  or  follow  the 
doctrine  in  its  varied  applications;  for  we  think  enough  in* 
stances  have  been  selected  to  show  the  nature  of  the  diffi- 
culties attendant  on  it.  The  law  regulating  watercourses  has 
its  origin  or  foundation  in  the  benefits  and  injuries  that  may 
arise  from  water;  and  among  the  former  the  propulsion  of 
machinery  is  but  one  of  many.  These  benefits  and  injuries 
may  often  be  quite  similar  in  cases  of  underground  and  smv 
toLce  drainage,  and  of  drainage  by  watercourses.  In  such 
inquiries  the  ultimate  source  of  the  water  is  never  regarded; 
and  the  immediate  source  seems  to  us  equally  immaterial, 
since  it  in  no  way  changes  the  nature  or  effect  of  the  water; 
and  the  regulations  now  settled  by  the  law  of  watercourses 
were  established,  not  because  of  any  peculiarity  in  the  origin 
of  water  in  streams,  but  because  of  the  good  or  harm  that  may 
result  from  its  management  or  use.  Therefore,  so  far  as  a 
similarity  of  benefits  and  injuries  exists,  there  should  be  a 
similarity  in  the  rules  of  law  applied.  Whether  the  deposi- 
tion or  detention  of  water  in  or  its  removal  firom  land  is 
caused  by  a  watercourse,  or  by  other  means,  can  create,  ordi- 
narily, no  difference  in  the  effect  of  such  depositicm,  detention, 
or  removal. 

We  think  it  does  not  follow,  as  some  of  the  cases  seem  to 
assume,  that  because  a  land-owner  has  not  the  absolute  and 
unrestricted  right  of  drainage  to  or  firom  his  neighbor's  land, 
he  has  no  rights  of  drainage  whatever,  and  that  each  land- 
owner has  the  entire  and  unqualified  ownership  of  all  water 
found  in  his  soil,  not  gathered  into  natural  watercourses,  in 
the  common  acceptation  of  that  term. 

There  is  another  view  entitled  to  consideration.  If  tLe 
rights  are  not  absolute  and  unqualified,  they  are  qualified,  or 
there  are  no  rights  at  all.  We  need  not  argue  that  some 
rights  exist;  that  the  owner  of  the  land  may  make  some  use 
of  the  water  in  it;  that  he  may  do  some  acts  that  will  affpct 
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1o  some  extent  the  drainage;  that  a  well  may  be  dug,  under 
flome  ciicmnstanceSy  althoogh  it  will  draw  water  hj  percolation 
from  a  wateroonrse,  from  adjoining  land,  or  even  from  the  well 
■ot  a  neighbor.  If  the  views  we  have  expressed  are  correct,  they 
have  already  indicated  the  sole  ground  of  the  qualification  of 
the  land-owner's  right  in  such  cases,  and  that  is,  as  in  certain 
cases  of  watercourses,  the  similar  rights  of  others;  and  this 
will,  of  coarse,  determine  the  extent  of  the  qualification,  which, 
as  in  the  analogous  cases  suggested,  and  ton  the  same  reasons, 
is  the  rule  of  reasonable  use, — of  a  reasonable  exercise  of  one's 
-own  right.  The  rights  of  each  land-owner  being  similar,  and 
bis  enjoyment  dependent  upon  the  action  of  the  other  land- 
owners, these  rights  must  be  valueless  unless  exercised  with 
reference  to  each  other,  and  are  correlative.  The  maxim,  Sic 
utere,  etc.,  therefiure  applies,  and,  as  in  many  other  cases, 
restricts  each  to  a  reasonable  exercise  of  his  own  right,  a  rea- 
•eonable  use  of  his  own  property,  in  view  of  the  similar  rights 
of  others*.  Instances  of  its  similar  application  in  cases  of 
watercourses,  where  the  detention,  pollution,  or  unnatural  dis- 
charge of  the  water  is  complained  of,  of  highways,  of  alleged 
nuisaDees  in  regard  to  air  or  by  noises,  etc.,  and  of  the  man- 
ner of  the  application,  are  too  numerous  and  familiar  to  need 
more  special  mention.  As  in  these  cases  of  the  watercourse, 
eo  in  the  drainage,  a  man  may  exercise  his  own  right  on  his 
own  land  as  he  pleases,  provided  he  does  not  interfere  with 
the  rights  of  others.  The  rights  are  correlative,  and  from  the 
necessity  of  the  case,  the  right  of  each  is  only  to  a  reasonable 
user  or  management;  and  whatever  exercise  of  one's  right  or 
use  of  one's  privilege,  in  such  case  is,  under  all  the  circum- 
etanoes,  and  in  view  of  the  rights  of  others,  such  a  reasonable 
user  or  management,  is  not  an  infringement  of  the  rights  of 
others;  but  any  interference  by  one  land-owner  with  the  natu- 
ral drainage,  injurious  to  the  land  of  another,  and  not  reason- 
able, is  unjustifiable.  Every  interference  by  one  land-owner 
with  the  natural  drainage,  actually  injurious  to  the  land  of 
another,  would  be  unreasonable,  if  not  made  by  the  former  in 
the  reasonable  use  of  his  own  property.  Although  the  plain- 
tiff's land  was  not  situated  upon  the  river,  yet  if  the  defend- 
ants, by  means  of  their  dam,  obstructed  its  natural  drainage 
to  the  actural  iigury  of  the  plaintiff,  they  are  liable,  unless  the 
obstruction  was  caused  by  the  reasonable  use  of  their  own 
land  .or  privilege;  and  the  reasonableness  of  the  use  would 
^depend  upon  the  circumstances  of  the  case.    What,  in  any 
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case,  is  a  reasonable  nee  or  managexoent,  ia 
lily  a  mixed  question  of  law  and  fieu^  to  be  submitted  to  the- 
jury  under  the  instruction  of  the  court 

There  is  no  necessary  conflict  between  these  views  and  the- 
cases  which  hold  that  a  riparian  proprietor  below  has  in  gen- 
eral  no  right  to  raise  the  water  of  the  stream  above  its  natural 
level  upon  the  land  of  a  riparian  proprietor  above.  From  a^ 
right  to  the  reasonable  use  of  one's  own  property  or  privilege, 
there  does  not  usually  result  any  right  to  the  reasonable  use 
of  another's  property  or  privilege.  It  may  be  that  in  case  of 
such  flowage  the  law  holds  the  use  unreasonable,  or  that  na 
question  of  reasonableness  arises,  because  there  may  exist 
no  necessity  in  the  case  that-  one  should  be  allowed  thus  to- 
flow  back  upon  the  land  of  his  supra-riparian  neighbor  aimi* 
lar  to  the  necessity  which  requires  the  application  of  the  doo* 
trine  of  reasonable  use  in  cases  of  the  unnatural  detention, 
discharge,  or  pollution,  of  the  waters  of  a  stream,  and  of 
drainage,  in  order  that  each  proprietor  should  have  any  prao- 
tically  valuable  enjoyment  of  his  unquestioned  right  or  prop-^ 
erty.  But  these  matters  are  not  necessarily  beAire  us  hero, 
and  we  do  not  intend  to  pass  upon  them  at  the  present  time. 

In  this  view,  we  encounter  none  of  the  objections  that  we 
have  suggested  as  inseparable  from  the  other  doctrines,  and  it 
obviates  some  difficulties  and  anomalies  that  would  otherwise- 
exist.  The  law  as  to  malicious  acts  ceases  to  form  an  excep* 
tion  to  the  general  rule;  and  the  cases  of  difficulty  in  the  pre- 
vious determination  of  the  direction  or  extent  of  drainage  are- 
disposed  of  by  the  submission  of  this  difficulty  of  determina* 
tion  to  the  jury  as  one  of  the  matters  of  &ci  bearing  on  the* 
question  of  reasonableness.  Again,  it  is  admitted  that  it  i» 
not  essential  to  a  watercourse  thi^t  the  banks  should  be  abeo- 
lutely  unchangeable,  the  flow  constant,  the  sise  unifisrm,  or 
the  waters  entirely  unmixed  with  earth,  or  flowing  with  any 
fixed  velocity;  but  the  law  does  not  and  cannot  fix  the  limits 
of  variation  in  these  particulars.  Where  a  watercourse  origi- 
nates and  is  supplied  firom  a  natural  lake,  the  current  in  the- 
latter  may  be  hardly  perceptible,  yet  it  may  be  doubted  if  any 
one  could  justify  the  entire  withholding  of  its  waters  from  the- 
stream  it  should  feed.  Indeed,  it  is  by  no  means  certain  that 
the  entire  absence  of  current  in  a  lake  would  prevent  the  ap» 
plication  of  the  general  principles  that  protect  the  rights  of 
land-owners  on  running  streams;  for  perhaps  it  will  be  found 
that  owners  of  land  upon  such  lakes  have  similar  qualified 
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to  fhe  enjoyment  of  these  waters  in  their  natural  ocmdi* 
tion,  and  to  the  reasonable  use  of  them,  and  may  claim  thai 
the  water  shall  not  be  unreasonably  raised^  lowered,  or  pol- 
luted to  their  injury.  If  the  general  principles  governing  the- 
vme  of  watercoarses  were  to  be  applied,  so  fieur  as  may  be,  to  all 
water  naturally  percolating  or  draining,  then  the  occasion  for 
a  definitioii  in  the  respects  first  mentioned  would  cease  in 
many  cases;  and  if  they  were  to  be  extended  to  all  water  thai 
may  be  put  in  motion  by  operations  upon  land,  there  then 
would  be  no  call  for  any  distinction  in  the  prhidples,  bui 
only  fiir  an  accurate  discrimination  of  the  facts  essential  ta 
their  correct  application,  with  reference  to  the  rights  of  others 
and  the  legal  necessities  of  the  cases  under  their  varying  cir^ 
emnsiances.  But  these  questions  are  not  now  befisre  us,  and 
we  do  not  propose  to  examine  them  here. 

The  views  we  have  adopted  seem  to  us  hut  an  extension  of 
rules,  well  settled  and  long  applied  in  cases  of  similar  water 
rii^ts,  to  a  class  of  cases  but  recently  brought  into  much  dis- 
eoBaion  before  courts  governed  by  the  common  law;  and  rule» 
which,  we  think,  accord  with  many  analogies  of  the  law,  and 
wm,  in  general,  work  no  injustice  or  particular  hardship  to> 
those  interested. 

We  are  aware  that  since  the  case  of  AcUm  v.  SlundeS,  12 
Meee.  A  W.  824,  the  weight  of  authority  elsewhere  is  againsi 
the  view  of  the  law  which  we  have  adopted.  A  number  of 
oases  have  been  cited  by  the  defendant's  counsel,  and  more 
may  now  be  found,  in  which  the  reasoning  conflicts  with  tho 
conclusion  at  which  we  have  arrived;  but  with  the  highesi 
respect  for  the  tribunals  that  have  pronounced  those  decisions^ 
we  are  compelled  to  differ  fix>m  the  views  they  have  expressed. 
These  cases  are  all  of  recent  date,  and  a  considerable  number 
of  conflicting  decisions,  and  several  dissenting  opinions,  show 
ihai  their  doctrines  have  not  met  with  uniform  acceptance. 
It  is  unnecessary  for  us  to  inquire  into  the  merits  of  the  re- 
sults reached  in  these  cases;  for  though  we  might  be  satisfied 
with  such  results  in  particular  instances,  we  are  unable  ta 
assent  to  the  reasoning  by  which  they  have  been  reached. 
We  are  not  aware  that  the  doctrine  of  AeUm  v.  Blundell^  12 
Hees.  A  W.  824,  and  of  the  cases  which  follow  it,  has  been 
adopted  in  any  decision  in  this  state;  but  so  far  as  the  subject 
has  been  considered  at  all  here,  we  think  our  decisions  have 
not  tended  in  the  direction  of  that  case:  See  Part9tn(mth  Ague- 
drnd  Co.  V.  Concord  and  Poritmouih  R.  J?.,  Rockingham,  June 
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tenoy  1860  [not  reported];  BoiteU  y.  SalUtmry  Mfg.  Ct^  28 
N.  H.  451;  Rowe  t.  Adduim,  84  Id.  806;  /o&iiion  ▼.  AHamHic  amd 
Si,  L.  R.  R.  Co.^  86  Id.  669  [69  Am.  Dea  660]. 
The  yerdict  most  be  set  aside,  and  a  new  trial  granted. 

SuOTmuiniAy  Wixnui:  See  WhnUqf  t.  Bmigkt  64  Am.  Snou  7S7|  Mm 
AlbamifHe.  B.E.O^r.  Pettnot^  77  Id.  Od. 

WAnBoouBsn^  ajkd  BioBn  ni:  Marir.  JMBoH^  7S  Am.  I>ee.  M^  aad 


RiOBTB  ov  RiFABTAiff  PiopiusiOM:  Aai»  T.  Bmdm,  65  Am.  I>ee.  SMg 

Walker  r.  Sk^pardton^  Id.  824;  Bmrwtii  t.  ilb&toM»  Id.  247;  Dddhtmrnofe  v. 
«/iidte^  71  Id.  621;  AMt.  XoIH;  76  Id.  472;  Lormm  t.  Benmm,  71  Id.  435; 
JToftr  ▼.  QauU^  78  Id.  687»  a&d  note. 

Owns  ov  Dam  mor  so  Qovnir  mxu  Oohtboii  It  tin*  iqjiuy  will  not 
feeolt  to  his  neiglibon!  Frokr  t.  ^eorv  Unkm  Wakr  Oxp  76  Am.  Dee.  662; 
JTicCby  ▼.  AmJay*  67  Id.  680»  a&d  note;  Harrow  t.  LcMrfiy.  77  Id.  190. 

Tmi  mnraiPAL  oasi  n  Aieo  biforid  in  8  Am.  Iaw  Beg.,  K.  S.,  228^ 
and  a  note  added  oontaining  a  brief  hittoiry  of  the  law  npon  the  aabject^  pre- 
pared by  Judge  Bedfield.  "  Thie  deeiiion  in  Bnwett'a  oaae  was  on  eocoep- 
iions  taken  at  the  fifth  triaL  The  ooort  below»  at  that  trial,  made  the  roling 
leported  purely  upon  the  anthority  of  Atioa  ▼.  Bkmiett^  12  Mees.  ft  W.  836^ 
and  the  oases  which  have  fdUowed  in  its  train,  and  contrary  to  the  mle  which 
had  been  iq^pUed  at  each  of  the  preyions  trials.  Few  cases  have  ever  vnder- 
gone  snch  protracted  infestigation  and  reoeiTed  each  carefnl  consideratian 
by  the  fnU  bench.  At  least  four  carefully  prepared  qpLuions  were  drawn  np 
for  consBltatioii,  bat  the  one  finally  drawn  np  by  Jvdge  Barfcletl  was  the 
nnanimons  Indgment  of  the  court'*!  Reporter's  nota^  hi  8weU  r.  OuUt,  60 
K.  H.444. 

Tbb  ranraiFaL  oasi  n  oetid^  as  an  fnstanoe  in  which  the  court  did  not 
hesitate  to  be  guided  by  principle  rather  than  by  anthority,  in  Boardmam  t. 
IToocfniaii,  47  K.  H.  160;  £li6o»  ▼.  Xymon,  49  Id.  604;  it  is  cited  to  the  point 
that  a  dam-owner,  who  wrcngfolly  causes  the  water  of  a  river  to  flow  back 
npon  the  lands  of  a  riparian  proprietor  perceptibly  higher  than  its  natural 
le^el,  is  liable  therefor  to  such  proprietor  in  nominal  damages,  though  no 
actual  damage  is  caused,  in  AmoAtag  ^fg.  Gx  t.  Ocodale,  46  Id.  66;  Oerriek 
V.  dough,  48  Id.  12,  the  latter  case  also  distinguishing  the  principal  case.  To 
the  point  that  in  respect  to  water  percolating  through  the  soil,  the  land-own- 
er's right  to  obstruct  or  divert  it  is  limited  to  what  is  nocesiaiy  in  the  reasoa- 
able  use  of  his  own  land,  the  principal  case  is  cited  in  8weU  ▼.  OuUt,  60  Id. 
444,  446,  &  C,  11  Am.  Law  Reg.,  N.  &,  11,  where  the  Uter  dedsicns  oa 
the  subject  are  carefully  collated  in  a  note  by  Judge  Redfield.  It  is  cited  to 
the  point  that  there  are  many  uses  of  land  tiiat  are  reasonable^  although  the 
land-owner  knows  they  will  cause  a  damage  to  his  neighbor,  in  7*homp9on  ▼. 
Androteoggm  Ox,  64  N.  H.  661;  to  the  point  that  a  sewer  is  not  a  natural 
watercourse^  in  Vale  MUle  ▼.  NathMa,  63  Id.  137;  and  is  dted  as  favoring  the 
doctrine  that  an  action  will  not  lie  for  injuries  caused  by  cutting  off  subter- 
ranean waters  percolating  the  soil  or  running  through  unknown  channels,  and 
without  a  distinct  and  defined  course,  in  TVuafoes  tie.  ▼•  Tomwmet  60  Barb. 
620;  and  see  Id.  826,  328,  where  the  principal  case  is  distinguished.  It  is 
cited,  and  the  doctrine  therein  laid  down  dissented  from,  in  Cham  ▼.  SHoer^ 
4iome,  62  Me.  183,  whereit  isheld,  reviewing  many  decisJCM^  that  each  oi 
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of  Iftnd  may  make  a  proper  uae  of  his  oiwii  estate^  and  that  mukiiig  a  mXk 
■pen  it  is  aach  proper  uae;  and  if  witer^  aooutomed  to  peroolate  in  an 
known  enbtemnean  eiiirant»  ilowa  from  one  to  the  other,  and  a  loH 
it  ie  ifiiiwwmw  nflifliM  ii|fiiiriii 


Bbdikgton  v.  Ghasb. 

Oka  ov  Two  Twkamtb  nr  OomiOH  ov  QuARnrr  ov  **SHor-nunr'^ 
Zaxv  Foansnoor  of  Axx  Ibon,  mixea  it  with  other  iron,  mannfaotoree 
Hie  mixtare  into  Yarioiu  iron  waru,  ao  that  the  oommon  property  can 
be  no  loQger  traoed  or  identified,  and  afterwards  sella  or  disposes  of 
ilHii  aeta  anooni  to  a  oonveniia  of  the  share  of  his  oo- 


AcTiOK  oommitted  to  an  auditor^  whO|  by  oonBont  of  the  par> 
tias,  reported  the  facte.  E.  B.  Parker,  J.  M.  Spooner,  and  the 
plaintfffB  m  this  action,  H.  C.  Redington  &  Co.,  bought  at 
■herifiPs  Bale  a  quantity  of  shot-iron  at  two  dollars  per  ton. 
The  servant  of  the  sheriff  weighed  off  to  the  parties  the  iron 
purchased,  and  reported  the  weight  to  be  twenty-nine  tons 
and  sixty-one  pounds,  and  each  of  the  purchasers  paid  one 
third  of  the  price  of  that  quantity  of  iron.  Parker  and 
Spooner  sold  their  two  thirds  to  one  WUcomb,  who  sold  the 
same  two  thirds  to  the  defendants.  The  plaintiffs  thereupon 
agreed  that  the  defendants  might  draw  away  two  thirds  of 
the  iron,  but  requested  them  to  leave  one  third  of  average 
quality.  The  defendants  drew  away  37,780  pounds,  which 
was  all  they  found  there.  The  plaintiffs  never  had  any  of 
the  iron,  and  there  was  no  evidence  that  any  one  else  had 
taken  away  any  part  of  it,  except  the  defendants.  At  the 
time  of  the  sales  above  mentioned,  and  until  the  drawing 
away  of  the  iron  was  nearly  completed,  it  was  supposed  by 
all  parties  that  the  whole  quantity  of  iron  was  twenty-nine 
Ions  and  sixty-one  pounds.  The  shot-iron  so  taken  by  the 
defendants  was  mixed  with  other  iron,  and  the  mixture  manu- 
Cactured  into  various  kinds  of  iron-ware,  so  that  the  shot-iron 
could  not  be  in  any  manner  traced  or  identified,  and  the  arti- 
dee  so  manufactured  were  sold  or  disposed  of  prior  to  October^ 
1867.  Before  the  conmiencement  of  this  suit,  the  plaintiffs 
requested  the  defendants  to  account  to  them  for  their  share  of 
the  shot-iroUy  but  the  defendants  refused,  claiming  that  they 
had  taken  no  more  than  they  bought  of  Wilcomb,  and  deny- 
ing  any  liability  to  aocount  to  the  plaintiffs,  in  any  form,  for 
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«ii7  portion  of  the  Bhot-iron.    The  questioDB  of  law  aiidng  on 
the  report  were  Bubmitted  to  the  ooort. 

Forr,  for  the  plaintiffli. 
Bibbardy  for  the  defendants. 

By  Court,  Babtlett,  J.  The  plaintiA  owned  an  undivided 
third  part  of  the  shot-iron.  The  whole  was  taken  by  the  de- 
fendantSy  who  had  purchased  the  other  two  thirds,  and  by 
them  mixed  with  oliier  iron,  and  manufactured  into  various 
kinds  of  wares,  so  that  the  shot-iron  oould  no  longer  be  traced 
or  identified;  and  these  wares  were  sold  or  disposed  of  by  the 
defendants.  We  think  these  acts  of  the  defendants  placed  the 
common  property  as  completely  beyond  the  plaintifb'  reach, 
as  the  destruction  of  it  would.  The  case  diflbrs  from  Fmyning$ 
V.  OrefmUej  1  Taunt  241,  where  the  extraction  of  the  oil  from 
the  whale  was,  in  foot,  a  preservation  of  the  common  property. 
There  the  chattel  was  turned  to  its  common  and  profitable 
use,  —  to  the  only  use  ultimately  intended  or  valuable, — 
and  although  the  form  was  altered,  the  change  would  not 
prevent  the  other  tenant  from  taking  and  using  it,  and  without 
this  change  the  common  property  must  have  been  lost  But 
here  was  a  conversion  of  the  entire  property  to  the  defendants' 
use,  made  under  circumstances  from  which  no  authority  could 
be  implied,  and  of  such  a  nature  that  the  plaintiffh  could  not 
afterward  take  or  use  the  property. 

It  would,  therefore,  be  necessary  to  inquire  whether  a  sale 
of  the  entire  property  by  one  tenant  in  common  is  a  con- 
version, if  that  were  an  open  question  in  this  state:  White  ▼. 
Brooi$j  48  N.  H.  402. 

We  are  of  opinion  that  there  was  a  eonversioii  of  the  plain* 
tifb'  share  of  the  iron,  and  these  must  be  judgment  for  the 
plainti£Ps  on  the  report 


TaovBB  BwnmM  Oo-vnuam  9m  MMff  v.  Ch^  74  Am.  Dm.  ^ 
Oimwuwaa  or  Goonsx  See  BMmm  v«  JMi;  7S  Am.  Dee.  01^  M*e  flS; 
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Fogg  v.  Pobtsmouth  Athbneum. 

|44  NbW  HiJCPSHIBI,  U&J 

Tmamm  iror  Rkulab  Subsoribib  tor  Kswspafbb  Taksb  It  imoH 
Fosr-oiiiflB  through  which  it  ii  rogaUrly  an&t  to  him  by  tho  paUidMrp 
payi  postage  tfaeref or,  and  upon  biDB  thsrefor  being  sent  to  him,  rsfassi 
to  psy  themt  saying  that  ho  is  not  a  sabsoriboTt  bnt  still  oontfamos  to 
iooai?o  the  paper  as  bef om,  neither  returning  it^  nor  giving  notice  to  the 
publisher,  the  law  will  imply  a  promise  on  his  part  to  pay  for  the  pap«r 
aeooiding  to  the  nsnal  terms;  and  an  action  of  atnmprif  will  lis  to  recovw 
the  amonnt  foond  dne  within  six  yean  from  the  date  of  the  writ. 


AsBUMPfliT  to  reoovor  the  som  of  forty  dollars  tost  the  paper 
ealled  the  Independent  Democrat,  fixr  the  space  of  eleven  years 
before  the  date  of  the  writ.  Plea,  the  general  isene,  with  the 
statute  of  limitations.  The  defendants  were  a  corporation, 
whose  object  was  the  support  of  a  library  and  public  reading- 
room.  They  took  a  large  number  of  newspapers,  for  some  of 
which  they  subscribed  and  paid,  and  others  of  which  were 
sent  to  them  gratuitously.  On  the  29th  of  November,  1848, 
one  Miller,  the  agent  of  the  then  publishers  of  the  paper,  pre- 
sented a  bill  to  the  defendants  for  the  paper  up  to  May  1, 1849, 
which  they  at  first  refused  to  pay,  on  the  ground  that  they  had 
not  subscribed  for  it.  They  finally  paid  this  bill  to  said 
Miller,  and  took  upon  the  back  of  it  a  receipt  in  these  words 
and  figures:  ''Nov.  29, 1848.  The  within  bill  paid  this  day, 
and  the  paper  is  henceforth  to  be  discontinued.  T.  H.  Miller, 
for  Hood  A  Ca"  Hood  A  Co.  were  the  publishers  of  the  paper 
up  to  February  12, 1849,  when  that  firm  was  dissolved,  and 
the  paper  was  afterwards  published  by  the  present  plaintiflk 
The  change  of  publishers  was  announced  in  the  paper  of  Feb- 
ruary 15, 1849,  and  the  names  of  the  new  publishers  were  con- 
spieuously  inserted  in  each  subsequent  number  of  the  paper. 
The  plaintifb  had  no  knowledge  of  the  agreement  with  the 
agent  of  Hood  ft  Ca  to  discontinue  the  paper  until  the  defend- 
ants notified  them  after  the  paper  had  been  furnished  by  them 
for  a  year  or  more.  The  paper  was  regularly  forwarded  to  the 
defendants  after  the  1st  of  May,  1849,  down  to  the  Ist  of  Janu- 
ary, 1860,  and  was  during  all  that  time  constantly  taken  from 
the  post<»ffice  by  those  in  charge  of  the  defendants'  reading- 
foom,  and  placed  in  the  reading-room.  During  this  period 
payment  was  several  times  demanded  from  the  defendants, 
which  they  refused,  on  the  ground  that  they  were  not  sub- 
seribers  for  the  paper.  There  were  printed  conspicuously  in 
eadi  number  the  following:  ^^Terms  of  publication!  By  nudL 
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express,  or  carrier,  $1.50  a  year,  in  advance;  $2  if  not  paid 
within  the  year.  No  paper  discontinued  (except  at  the  option 
of  the  publishers),  unless  all  arrearages  are  paid."  The  ques- 
tions arising  were  reserved  for  the  determination  of  the  whole 
court 

Fowler  and  Chandler^  for  the  plaintiflBi. 

W.  H.  SoUin$  and  A.  R.  Eatehj  for  the  defendants. 

By  Court,  NsaxrrH,  J.  There  is  no  pretense,  upon  the 
agreed  statement  of  this  ease,  that  the  defendants  can  be 
charged  upon  the  ground  that  they  were  subscribers  for  the 
plaintiffs*  newspaper,  or  that  they  were  liable  in  consequence 
of  the  existence  of  any  express  contract  whatever.  But  the 
question  now  is.  Have  tiie  defendants  so  conducted  as  to  make 
themselves  liable  to  pay  for  the  plaintiffs'  newspaper  for  the 
six  years  prior  to  the  date  of  the  plaintiffs'  writ,  under  an  im- 
plied contract  raised  by  the  law  and  made  applicable  to  this 
case? 

If  the  seller  does  in  any  case  what  is  usual,  or  what  the 
nature  of  the  case  makes  convenient  and  proper  to  pass  the 
effectual  control  of  the  goods  from  himself  to  the  buyer,  this 
is  always  a  delivery.  In  like  manner,  as  to  the  question  of 
acceptwce,  we  must  inquire  into  the  intention  of  the  buyer, 
as  evinced  by  his  declarations  and  acts,  the  nature  of  the 
goods,  and  the  circumstances  of  the  case.  If  the  buyer  intend 
to  retain  possession  of  the  goods,  and  manifests  this  intention 
by  a  suitable  act,  it  is  an  actual  acceptance  of  them;  or  this 
intention  may  be  manifested  by  a  great  variety  of  acts  in  ao* 
cordance  with  the  varying  circumstances  of  each  case:  2  Par- 
sons on  Contracts,  825. 

Again,  the  law  will  imply  an  asmmptitj  and  the  owner  of 
goods  has  been  permitted  to  recover  in  tliis  form  of  action, 
where  they  have  been  actually  applied,  appropriated,  and  con* 
verted  by  the  defendant  to  his  own  beneficial  use:  Hitehin  [or 
KiUhen]  v.  CampbeU^  2  W.  Black.  827;  Johnson  v.  SpilUr^ 
Doug.  167;  HiU  v.  DavU^  8  N.  H.  384,  and  the  cases  there 
cited. 

Where  there  has  been  such  a  specific  appropriation  of  the 
property  in  question,  the  property  passes,  subject  to  the  ven- 
dor's lien  for  the  price:  Sohde  v.  ThvniiteSy  6  Bam.  &  C.  892. 
In  Baines  v.  JevonSj  7  Car.  ft  P.  288,  the  question  was,  whether 
the  defendant  had  purchased  and  accepted  a  fire-engine.  It 
was  a  question  of  fact  Cor  the  jury  to  determine.    Lord  Abin* 
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ger  told  the  jury,  if  the  defendant  had  treated  the  fire-engine 
BB  his  own,  and  dealt  with  it  as  such,  if  so,  the  plaintiff  was 
entitled  to  recover  for  its  price.  And  the  jury  so  found:  2 
GreenL  By.,  sec.  108. 

In  Weaiherby  t.  BarUMmy  6  Car.  &  P.  228,  the  plaintiff  was 
publisher  of  a  periodical  called  the  Racing  Calendar.  It  ap- 
peared that  he  had  for  some  years  supplied  a  copy  of  that 
work,  as  fSast  as  the  nmnbers  came  out,  to  Mr.  Westbrook; 
Wesibrook  died  in  the  year  1820;  the  defendant  Banham 
snoceeded  to  Westbrook's  properly,  and  went  to  live  in  his 
boose,  Imd  there  kept  an  inn.  The  plaintiff,  not  knowing  of 
Westbrook's  death,  continued  to  send  the  numbers  of  the 
Calendar,  as  they  were  published,  by  the  stage-coach,  directed 
to  Westbrook.  The  plaintiff  proved  by  a  servant  that  they 
were  received  by  the  defendant,  and  no  evidence  was  given 
that  the  defendaiit  had  ever  offered  to  return  them.  The  ao- 
tion  was  brought  to  recover  the  price  of  the  Calendar  for  the 
years  1826  and  1826.  Talford,  for  the  defendant,  objected  that 
there  never  was  any  contract  between  the  plaintiff  and  the 
present  defendant,  and  that  the  plaintiff  did  not  know  him. 
But  Lord  Tenterden  said:  '^If  the  defendant  received  the  books 
and  used  them,  I  think  the  action  is  maintainable.  Where 
books  come  addressed  to  the  deceased  gentleman  whose  estate 
bas  come  to  the  defendant,  and  he  keeps  the  books,  I  think, 
therefore,  he  is  clearly  liable  in  this  form  of  action,  being  for 
goods  sold  and  delivered." 

The  preceding  case  is  very  similar,  in  many  respects,  to  the 
case  before  us.  Agreeably  to  the  defendants'  settlement  with 
Hood  ft  Co.,  their  contract  to  take  their  newspaper  expired  on 
the  1st  of  May,  1849.  It  does  not  appear  that  the  fact  that 
the  paper  was  then  to  stop  was  communicated  to  the  present 
plaintiffs,  who  had  previously  become  the  proprietors  and  pub- 
lishers of  the  newspaper  establishment;  having  the  defendants' 
name  entered  on  their  books,  and  having  for  some  weeks  be- 
fi>re  that  time  forwarded  numbers  of  their  newspaper  by  mail 
to  the  defendants,  they,  after  the  first  day  of  May,  continued 
00  to  do  up  to  January  1,  1860.  During  this  period  of  time 
the  defendants  were  occasionally  requested,  by  the  plaintiffs' 
agent,  to  pay  their  bill.  The  answer  was,  by  the  defendants, 
we  are  not  subscribers  to  your  newspaper.  But  the  evidence 
is,  the  defendants  used,  or  kept  the  plaintiffs'  books,  or  news- 
papers, and  never  offered  to  return  a  number,  as  they  reason- 
Ably  might  have  done  if  they  would  have  avoided  the  liability 
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to  pay  for  them.    Nor  did  they  ever  decline  to  take  the 
papers  tram  the  poet-office. 

If  the  defendants  wonld  have  avoided  the  liability  to  pay 
the  plaintiffs,  they  might  reasonably  have  returned  the  paper 
to  the  plaintiffs,  or  given  them  notice  that  they  declined  to 
take  the  paper  longer. 

We  are  of  opinion  that  the  defendants  have  the  right  to 
avail  themselves  of  the  statute  of  limitations.  Therefore  the 
plaintiffs  can  recover  no  more  of  their  aooount  than  is  em- 
braced in  the  six  years  prior  to  the  date  of  their  writ,  and  the 
sum  of  two  dollars  per  year,  with  interest  fixim  date  of  writ, 
or  the  date  of  the  earliest  demand  of  the  plaintiffs'  claim  upon 
the  defendants. 


In  Wardr,  PomtH  8  Hur.  (IML)  879;  it  teems  to  hare  been  hM  by  the 

eonrt  th»t  if  a  penon  oontiime  to  leoeire  a  peper  or  periodicel  sent  tiuoogh 
the  postK]ffioe»  he  ie  liable  for  the  rabeeription  prioe.  Ibis  decieion  was  mads 
by  the  mperior  oovrt  The  pzinoipal  oeee,  ao  &r  ae  we  oan  aaoertain,  k  tha 
only  one  upon  the  eabjeet  which  hai  been  determined  in  the  oonrt  ol  leal 
reeort  in  any  state.  Where  a  newspaper  is  volvntsrily  mailed  to  a  person 
who  has  nerer  sabsoribed  f or  it^  we  do  not  know  of  sny  prinoiple  of  law 
whioh  requires  him  either  to  retom  it  to  the  pablisher  or  to  refuse  to  taka 
it  from  the  post-offioe.  A  publisher  certainly  cannot  thns  force  his  wares 
npon  the  paUio.  Where  the  paUiiher  has  no  caose  to  beUere  that  the  per- 
son to  whom  the  newspaper  is  forwarded  is  a  sabscribsTy  the  tewaidivg  el 
the  nswBpi^er  ought  to  be  reguded  merely  as  a  gift  thevMl. 
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third  person,  where  the  libelant  died  before  the  libel  was  entered,  for  the 
pozpoee  of  having  the  libelee  ezolnded  from  a  share  in  the  estate  of  her 
husband,  or  from  the  onsfcody  of  their  child. 

Libel  filed  August  27, 1862,  set  forth  that  the  libelant,  John 
B.  Kimball,  was  married  to  Lydia  S.  Coffin  on  the  7th  of  May, 
1867;  that  both  of  the  parties  then  were  and  since  have  been 
inhabitants  of  Nashua,  although  said  libelant  has  been  tem- 
porarily absent  in  the  service  of  the  United  States  since  the 
month  of  August,  1861.  The  libelant  charged  that  the  libelee 
had  committed  the  crime  of  adultery  since  said  marriage,  with 
different  individuals  and  at  times  to  the  libelant  unknown, 
and  in  particular  with  one  Francis  Moss,  or  Morse,  at  Hudson, 
on  the  SOih  of  October,  1861,  and  at  Manchester,  on  the  28tb 
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of  September,  1861,  and  at  other  times  to  the  libelant  unknown. 
The  libelant  prayed  for  a  divorce  and  for  the  custody  of  their 
only  child,  Nellie  M.  KimbaU.  A  copy  of  the  libel  and  order 
of  notice  was  duly  served,  and  the  libel  was  entered  at  the 
I>ecember  term,  1862,  and  an  enjtry  was  then  made  on  the 
docket, — "  Plaintiff  dead."  Lewis  Kimball,  the  father  and  next 
of  kin  of  said  John  B.  Kimball,  then  filed  a  motion  in  which 
he  showed  to  the  court  that  said  libelant  had  deceased  since 
the  filing  of  the  libel;  that  he  left  one  child,  the  said  Nellie 
M.  Kimball,  aged  four  years,  living  with  and  under  the  cus- 
tody of  said  Lydia  S.  Kimball;  that  he  left  certain  estate  and 
claims  in  which  said  Lydia  S.  Kimball  might  have  an  interest 
nnlees  barred  therefrom  by  a  decree  of  divorce  in  the  cause, 
according  to  the  prayer  of  said  libel;  and  that  according  to 
the  best  information  and  belief  of  said  Lewis  Kimball,  the 
•aid  Lydia  S.  Kimball  did  commit  the  crime  of  adultery  as 
alleged  and  set  forth  in  said  libel,  and  for  that  cause  she  ought 
to  be  barred  fix>m  any  claim  in  and  upon  the  estate,  property, 
and  rights  of  the  said  John  B.  Kimball,  and  from  all  authority 
and  control  over  the  person  or  property  of  said  infant.  The 
Baid  Lewis  Kimball  therefore  prayed  that  he  might  be  admitted 
to  prosecute  the  libel  to  a  final  decree  thereon,  notwithstand- 
ing the  death  of  said  libelant,  in  the  same  manner  as  the  said 
libelant  might  have  done  if  living.  The  said  Lewis  Kimball 
filed  an  affidavit  in  support  of  this  motion,  in  which  he  stated 
that  the  said  John  B.  Kimball  deceased  at  EQlton  Head,  South 
Carolina,  on  the  10th  of  November,  1862;  that  affiant  had 
acted  for  and  in  behalf  of  said  John  B.  Kimball  in  instituting 
said  libel,  and  the  prosecution  of  the  same;  and  that  he  had 
no  doubt^  from  the  information  which  he  had  obtained,  that 
the  commisBion  of  adultery  by  said  Lydia  8.  Kimball  could 
be  proved  as  alleged  in  the  libel;  that  she  was  an  unsuitable 
person  to  have  charge  of  said  in&nt;  and  that  he  was  ready 
and  desiioas  of  taking  the  child  into  his  care  and  of  discharg- 
ing toward  her  the  duty  of  a  parent,  and  that  for  that  purpose 
as  well  as  fbor  the  purpose  of  barring  the  said  Lydia  S.Kimball 
from  any  claim  to  the  estate  of  the  said  John  B.  Kimball, 
which  he  believed  she  had  forfeited,  he  was  desirious  of  prose* 
eating  the  libel  to  a  final  decree. 

By  Court)  Bill,  C.  J.  There  seems  to  us  to  be  insuperable 
difficulties  in  the  way  of  the  allowance  of  this  motion.  The 
object  of  the  stut  is  merely  personal,  to  change  the  status  or 
telation  of  the  parties  to  each  other;  to  put  an  end  to  the  con* 
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nection  between  them  of  bosband  and  wife.  As  incidental  to 
that  principal  object,  the  court  has  the  power  to  make  decrecB 
relative  to  alimony,  to  exonerate  the  wife's  estate  from  the 
claim,  of  the  husband,  and  to  make  orders  relative  to  the  care 
and  custody  of  the  children.  But  all  these  are  regarded  as 
merely  incidental  to  the  decree  of  divorce  sought,  or  perhaps 
to  some  decree  of  divorce  already  granted.  The  principal 
object  in  this  case  can  no  longer  be  reached.  The  marital 
relation  has  been  already  ended  by  the  death  of  the  husband 
and  libelant.  The  court  can  no  longer  decree  a  divorce  be* 
tween  parties,  one  of  whom  has  ceased  to  live;  and  with  the 
failure  of  the  principal  object  of  the  bill,  the  incidents  must 
also  ordinarily  fail.  There  may,  perhaps,  be  cases  where  the 
oourt  might  order  a  decree  to  take  effect  from  a  former  term, 
when  the  parties  were  living,  where  the  case  was  ready  for  de- 
cision at  such  former  term,  and  the  entry  of  the  decree  was 
delayed  for  the  convenience  of  the  court;  but  that  is  not  this 
case,  the  libelant's  death  having  occurred  before  the  entry  of 
the  libel  in  court,  and  before  any  of  the  papers  had  come  into 
possession  of  the  court. 

The  general  rule  at  common  law,  and  in  the  nature  of  things, 
is,  that  suits  of  all  kinds  abate  by  the  death  of  the  plaintiff. 
The  action  may  be  prosecuted,  or  revived,  only  in  those  cases 
where  the  right  of  the  plaintiff  survives  to  his  personal  repre* 
sentatives,  his  heirs,  or  executors.  They  cannot  be  prosecuted 
for  the  benefit  of  oUiers  who  do  not  occupy  the  position  of  the 
plaintiff,  though  they  may  have  rights  of  their  own  which 
might  be  settled  by  the  action. 

We  are  unable  to  recollect  any  case  where  a  suit  brought 
for  the  mere  personal  benefit  of  an  individual,  and  in  no  way 
affecting  rights  of  property,  except  incidentally,  has  ever  been 
prosecuted  by  any  other  than  the  party  himself,  unless  by 
virtue  of  some  express  statute. 

It  seems  to  be  a  leading  and  essential  requisite  to  a  decree 
of  divorce  that  the  fact  of  an  existing  marriage  should  be 
proved.  Thus  it  is  said,  in  Bishop  on  Marriage  and  Divorce, 
sec.  314:  "  In  every  divorce  suit,  on  whatever  cause  founded, 
the  plaintiff  must  allege  and  prove,  first,  his  marriage  with  the 
defendant,  and  secondly,  a  sufficient  breach  of  matrimonial 
duty":  Id.,  sec.  315.  ''  The  necessity  of  proving  the  marriage 
arises,  not  only  from  the  fact  that  the  marriage  is  an  essential 
ingredient  in  the  offense  alleged,  since  no  violation  of  matri- 
monial duty  can  take  place  where  the  matrimonial  relation 
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does  not  exist,  but  likewise  from  the  consideratioii  that  as 
diToioe  is  the  suspension  or  dissolution  of  this  relation,  if 
tbero  is  no  relation  subsisting,  there  is  nothing  for  the  divorce 
to  act  upon.  And  so  marriage  is  the  foundation  of  the  whole 
proceeding,  and  the  deQiree  or  sentence  of  divorce  affirms  the 
maiTiage  in  form  and  effect,  as  well  as  declares  the  separation." 

It  would  seem  that  in  England,  in  suits  for  nullity  of  mar- 
riage, third  persons  may  prosecute.  Thus  (Bishop  on  Mar- 
riage and  Divorce,  sec.  817)  Dr.  Swabey,  the  judge,  admitted 
on  the  authority  of  former  decisions  that  if  the  suit  were  prose- 
eated  by  a  person  other  than  one  of  the  parties  to  the  marriage, 
and  the  proof  of  the  £Eust  of  the  marriage  were  not  in  the  power 
of  Boch  a  plaintiff,  it  might,  without  the  proof,  be  declared  void. 
Under  the  latter  state  of  facts,  the  decree  of  the  court  would 
pronounce  the  marriage  void,  if  any  such  were  had.  It  is 
nowhere  suggested  that  any  such  practice  exists  in  libels  for 
divoroe.  By  the  statute  (B.  S.,  c.  148,  sec.  8;  Comp.  Stat.  877), 
^  a  divorce  from  the  bond  of  matrimony  shall  be  decreed  for 
the  foDowing  causes,  in  favor  of  the  innocent  party."  By  the 
language,  no  authority  is  conferred  to  decree  a  divoroe  in  favor 
of  a  third  person,  or  at  his  instance. 

The  motion  must  be  denied. 


Drwomm  ja  Ikrahob  ov  Thxu>  Pbbsom  ob  aiter  Dmaxk  ov  Om  ov 
Tambmm, — A  mit  f or  diToroe  abatei  hj  the  death  of  either  of  the  partiee 
fwdiiis  tiM  rait:  Broea§  y.  Broea»,  2  Swab,  k  T.  383;  OrtuU  r.  Orani,  Id. 
•22;  SUmkope  y.  BtmU^ope,  L.  IL  11  P.  D.  103;  &  0.,  54  L.  T.,  N.  S.,  906; 
A.  GL,  34  AXb,  h,  J.  830.  In  Kngland,  it  is  provided  hj  statute  that  **ererj 
for  a  diroroe  shall,  in  the  first  instance,  be  a  decree  nM,  not  to  be 
aboofaite  till  after  the  expiration  of  rach  time,  not  less  than  three 
from  tiie  pronoimdng  thereof,  as  the  oonrt  shall,  hj  general  or  spa> 
ordsTy  from  time  to  time^  direoti''  etc:  23  &  24  Vict,  c.  144.  In  the 
«ara  of  €hwU  v.  (hxmit  supra,  Grant  obtained  a  decree  nM  for  a  divoroe 
sifsiost  his  wiia^  and  died  before  it  conld  be  made  absolute.  The  goardiaa 
«f  th»  minor  ehildren  of  the  petitioner  then  prayed  to  be  allowed  to  inter- 
vene for  tiie  purpose  of  making  the  decree  isM  absolute^  and  of  obtaining  an 
crder  of  the  court  in  respect  to  the  marriage  settlement.  But  the  court  held 
tint  tho  soit  had  abated  1^  the  dsatii  of  the  petitioner,  and  that  no  party 
•ad  any  right  to  moye  in  tiie  matter.  The  judge  ordinary,  in  deliyering  the 
opinion  in  that  oass^  said:  "The  suit  abated  by  the  death  of  the  husband; 
«Aflre  is  an  sod  of  the  matter,  sod  I  can  do  nothing  more.'*  In  the  late  case 
«f  Siankope  y.  SUmkope,  impra,  W.  B.  G.  Stanhope  conmienoed  a  suit  against 
ftis  wife  for  a  diyoroe  on  the  ground  of  her  adultery.  On  the  11th  of  May, 
1083,  tho  ooort  pronounced  a  decree  nid  for  the  dissolution  of  the  marriage. 
On  the  27tk  of  July,  1883^  W.  E.  G.  Stanhope  died,  before  the  decree  nM 
was  or  oonld  hava  bsen  made  absdnte.  Under  the  will  of  the  petitioner's 
fabtiisr,  irtio  had  died  before  the  commencement  of  the  diyorce  proceedingi^ 
the  widow  of  the  petitioner  was,  after  his  death,  entitied  to  a  life  interest  in 
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a  certain  ftind.  With  a  view  to  preTent  the  respondent^  who  had  in  tha 
mean  time  married  her  co-respondent  in  the  divorce  8ait»  from  obtaining  th« 
enjoyment  of  this  life  interest,  on  the  2d  of  March,  1886,  an  application  wwa 
made  to  the  probate,  divorce,  and  admiralty  division  in  the  divorce  snit  b^ 
Lb  B.  Stanhope,  as  the  petitioner's  next  of  kin  and  executor,  for  an  order  gii » 
ing  him  leave  to  intervene  and  revive  the  snit  for  the  purpose,  among  other 
tfaingSy  of  applying  to  the  coort  to  make  absolute  the  decree  mM  dissolving 
tiie  maxrisge.  The  president^  in  delivering  the  opinion  upon  this  application, 
ssid:  ''I  am  of  opinion  that  this  application  must  be  refosed.  The  case  is,  in 
my  jndgment,  determined  hjChranir,  Orant,  which  decides  that  in  the  oaae  of 
tiie  death  of  the  petitioner  after  the  decree  fM,  or  before  the  decree  abeolvte^ 
the  mit  has  abated,  and  the  court  csnnot  make  that  decree  absdnte.  It  haa 
bean  soaght  to  diiitingniflh  the  present  case  from  that^  upon  the  gronnd  that 
no  application  to  intervene  was  there  made  by  the  legal  personal  representa- 
tive of  tho  deoessed  petitioner,  by  whom  the  application  is  here  made.  Bat 
the  matter  is  a  pnrely  personal  one.  The  question  whether  a  man's  marriaga 
shall  or  shall  not  be  dissolved  is  personal  to  himself,  and  no  one  can  be  pat 
in  his  place  to  determine  that  which  it  was  for  him  alone  to  determine.  .... 
If  a  person  dies  between  the  date  of  the  decree  m$i  and  the  decree  absdnte^ 
tiie  matter  which  the  petitioner  has  set  in  motion  for  the  paipose,  as  it  woahl 
appear,  of  getting  the  marriage  dissolved,  comes  to  an  end;  and  it  is  oseleas^ 
for  death  has  dissolved  that  which  he  was  seeking  to  have  dissolved  by  law.'^ 
I^  IL  Stanhope  appealed,  and  the  case  was  argued  in  the  court  of  appeala 
before  Ootton,  Bowen,  and  Yry,  L.  JJ.,  each  of  whom  delivered  an  opinion. 
Cotton,  L.  J.,  after  stating  the  iaalM,  said:  "The  court  has  to  consider  what 
is  tho  exact  position  of  the  suitor  under  such  circumstances.  It  is  true  that 
after  a  decree  mit  has  been  made,  neither  the  husband  nor  the  wife  caa  da 
anything  more  in  the  suit,  except  to  apply  to  have  the  decree  made  absolute^ 
but  they  may  so  act  as  to  preclude  them  from  having  the  decree  made  abso- 
lute; but  the  suit  is  not  yet  at  an  end,  and  tho  marriage  is  not  yet  dissolved^ 
As  tins  court  held  in  ^TKff  V.  EUit,  L.  R.  8  P.  D.  188,  &  C,  49L.  T.,  N.  &,. 
223»  the  Ub  is  still  pending,  though  neither  party  can  take  any  steps  in  it» 
except  as  I  have  stated.  And  so  far,  this  is  in  the  appellant's  favor.  That 
there  is  no  dissolution  of  the  marriage  until  the  decree  has  been  made  abso- 
lute^ is  shown  by  the  form  of  the  decree  absolute.  That  decree  puts  an  end 
to  tho  marriage,  and  till  then  there  is  no  dissolution.  There  is  no  rule  di- 
rectly authorising  the  revivor  of  a  divorce  suit  after  the  death  of  either  hus- 
band or  wife^  and  Oraat  v.  Orant  (the  only  authority  on  the  point),  ia 
against  tho  exirtenoe  of  such  a  rights  What  is  the  nature  of  revivor?  It 
was  a  tiling  praotioed  in  tho  oourt  of  ohanoery,  and  also  by  writ  of  error  or 
suggestion  on  the  record  at  oommon  law.  But  revivor  took  place  on  tha 
death  of  a  plaintiff  who  was  "^^^^g  to  enforce  some  right  which,  on  hia 
death»  would  descend  to  and  vest  in  his  heir  or  his  personal  representative^ 
when,  if  the  transmission  of  interest  bad  taken  place  before  the  oommenoa- 
ment  of  the  suit,  the  person  to  whom  it  was  transmitted  could  himself  hava 
sued  in  respect  of  it.  But  in  the  case  of  a  husband  or  wife  seeking  a  disso- 
lution of  marriage,  such  a  transmission  of  interest  is  impossible.  It  would 
be  idle,  after  the  death  of  a  husband  or  wife,  for  the  survivor  to  institnta 
proceedings  for  a  diasolation  of  the  marriage,  and  it  would  be  impossible  for 
the  personal  representative  of  the  one  who  had  died  to  proceed  against  the 
survivor  for  a  dissolution,  for  the  marriage  is  already  put  an  end  to  by  tba 
death.  ....  I  am  of  opinion  that  the  preeent  case  does  not  come  within 
the  principle  of  revivor,  for  the  only  object  of  the  suit  being  the  diBso]ntu» 
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d  Hbm  mfrfaiga^  tt«i«  wm  no  il^t  which  derolvvd  on  any  ono  when  the 
hHlMHid  was  doAd.  Mr.  Beano  eaya  that  the  canao  of  aotion  ia  atiU  oontfara- 
im^  It  la  tno  that  tiio  faot  of  adnltezy  ia  not  done  away  with,  but  ia  there 
any  one  now  in  exiatenoe  who  oan  take  advantage  of  the  faot?  When  it  ia 
■Id  that  a  oaaaa  of  aotion  ia  oontiiming,  it  ia  meant  that  it  haa  derolved  on 
who  oan  take  advantage  of  it^  and  who  haa  the  aame  right  which 
had;  bat  in  oaaea  ooming  within  tho  maxim,  AcUo  permmaik 
penoma,  no  one  oan  take  advantage  of  the  aotion  begun  by  tho 
In  my  opinion,  the  oaae  doea  not  oomo  within  any  prinoiplo 
mt  which  the  ooort  woold  be  jnatified  in  allowing  any  revivor  or  oontinnano» 
of  tho  anit.''  In  reply  to  the  aoggeatioa  of  ooouel  that^  oven  if  no  right  ol 
lawliw  ffriatad,  leave  oa|^t  to  be  given  to  tho  exeoator  to  apply  to  have  the 
mSd  made  abaolute,  the  learned  jndge  said:  "In  my  opinion,  the  eonrl 
allow  the  application  to  be  made  by  the  petitioner'a  peraonal  repva* 
And  in  anawar  to  the  aoggeatioa  that  tho  decree  might  ailbel 
ihm  titlo  to  tho  petitioner'a  peraonal  property,  ho  nid:  "No  doabt  it  mi^^t. 
The  obtaming  of  a  decree  abadnte  might  in  every  caae  aflbot  the  right  of  the 
children  of  the  maniage  to  obtain  an  alteration  of  the  proviaion  of  a  mar- 
lii^  aettlomont.  Bat  tho  object  of  adivoroe  aoit  ia  not  to  obtain  any  altera- 
tion of  righta  of  propertj^  by  tho  decree,  thoogh  tho  reaolt  may  be  to  alter 
Mch  rii^ta."  Bowen,  L.  J.,  laid:  "I  am  of  opinion  that  a  man  can  no  mcro 
be  divorced  after  ho  ia  dead  than  ho  can  be  married  or  condemned  to  death. 
Mainage  ia  a  nnioa  for  two  Uvea,  iHiidh  can  be  diaMdved  either  by  deatii  or 
by  proceaa  of  law;  bat  after  it  haa  been  diaadved  in  one  of  thoee  waya  yen 
diaMdve  it  agun;  yon  cannot  nntio  a  knot  which  haa  been  already 
"  And  Fiy,  L.  J.,  oaids  ''It  ia  phyaioally  and  logically  impoaeible 
ior  any  decree  to  dicMlve  a  tie  whioh  ia  already  dissolved  by  natore^  —  by  tho 
act  of  God."  Tho  appeal  waa  diamiesed.  Wo  have  been  nnaUe  to  find  any 
caae  whore  it  waa  aon^t^  aa  in  tho  principal  caae^  to  proaecnte  a  divorce  aoit 
to  a  final  decree  on  behalf  of  a  party  after  hia  death.  Bnt  of  coarse  the 
rsaaoni  given  for  denying  tho  application  made  in  tho  caae  of  Stanhope  v. 
Siamkope,  supra,  woold  apply  with  atiU  greater  force  in  a  caae  where  no  decree 
■W  had  been  made  prior  to  the  death  of  tho  party.  It  ia  not  likely  that  any 
ooort  will  ever  gnmt  aoidi  a  motion  as  that  filed  in  the  principal  caae. 

Bat  where  a  decree  of  divorce,  which  affsota  tho  property  righta  of  tho 
parties^  haa  been  made  daring  the  Ufetimo  of  both,  it  aeema  that  tho  va* 
lidity  of  andh  decree  may  be  determined,  notwithstanding  the  death  of  coo 
ef  thorn;  and  tho  decree  may  be  reviewed  on  writ  of  error:  Israetr,  AHhrntp 
•  GoL  8K.  Beck,  J.,  delivoring  tho  opinion  of  tho  ooort  in  that  oaae^  saids 
"When  it  ia  oonaidored  that  tho  decree  in  thia  oaae^  aa  in  other  oaaes,  afleota 
the  piuperty  ri|^ta  of  tho  partiea  aa  well  aa  their  marital  rights^  it  woold 
aeem  that  the  same  reaacna  exiat  for  dotermining  its  validity  as  in  civil  oaaea 
fcneral^,  notwithatanding  the  death  of  one  of  the  partiea,  and  regardlesa  ol 
the  fmet  that  the  primary  relief  aoa^t  by  the  bill  and  afibrded  by  the  decree 
haa  boon  ccnfimod  by  death,  whcae  decree  is  irrevocable."  And  in  lAng  v. 
Idmfff  4  8wah.  k  T.  99,  where  a  decree  abadate  had  been  made  before  tho 
kvlMHidVi  death,  tho  ooort  made  an  order  varying  the  trastiof  a  marriage  aet- 
tlamant»  ca  the  petition  of  tho  gnardian  of  tho  children  of  tho  marriage  after 
the  death  ol  tho  pbintifll  Bat  in  Bauifk  v.  Bough,  87  Mich.  69,  &  €.,  28 
AoL  Bopu^Mi^  it  waa  held  that  tho  infant  children  of  divorced  parenta  cannot 
maintaia  a  bin  to  act  aaide  tho  decree  of  divorce.  In  that  caae  a  bill  waa  filed 
by  foor  infanta  of  tender  yeara  by  a  next  friend,  to  vacate  a  decree  of  divorce 
granted  to  tiieir  mother  againat  their  father.    The  groond  of  interference  was 
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all^god  coUusion  between  their  father  and  mother.  Hie  eonrt  below 
ndased  the  billy  and  the  supreme  court  affirmed  the  decision.  Oampbell,  J., 
deUvering  the  opinion  of  the  ooort^  said:  "The  jnrisdiotloD  over  diTorce  it 
purely  statatory,  and  the  legisUtive  aathority  has  not  seen  fit  to  allow  any 
bat  the  parties  to  intenrene  in  snoh  soits.  The  husband  and  wife  are  the 
only  persons  reoQgniied  as  parties.** 

DzTOBcn  AT  Ihbtanoi  ot  Thzbd  PABTr.-— It  is  now  established  by  th« 
weight  of  aathority,  both  in  this  country  and  in  Rngland,  that  a  suit  for 
diroroe  may  be  prosecuted  by  or  against  the  guardian  or  committee  of  an 
insane  person,  where  the  act  for  whidi  the  dlToroe  is  sooght  was  committed 
by  the  defendant  before  he  or  she  became  insane:  HordawU  y.  Momar^t^  L.  R. 
S  S.  &  D.  App.  Om.  874;  Baher  t.  Baher^  L.  R.  6  P.  B.  142;  on  i^ppeal  6  Id. 
12|  Pomeff  T.  PamOU  2  Hagg.  Const  109;  Mix^fiM  y.  Mai^fieUk  13  Mass. 
412;  Dmm^r.  Dmmjf,  8  Allen,  811;  CfameUr,  GameU,  114  Ifass.  379;  S. C,  19 
Am.  Bep.  869;  Oowam  y.  Cfowan,  139  Id.  377;  EaMm  r.  Rathbun,  40  How.  Pr. 
128;  aontra:  Worthif  t.  Wwikg,  86  Ga.  46;  BirdM  t.  BMbeO,  88  Kan.  433; 
8. 0.,  62  Am.  Rep.  639.  In  tiie  case  of  MordoMid  y.  Uoncre^t^  supra,  the 
petition  for  a  diyoroe  against  the  wife  was  met  by  an  allegation  that  she  waa 
insane  and  unable  to  defend  herself.  The  court  below  appointed  a  guardian 
ad  Utem  for  her.  Upon  a  yerdiot  of  her  insanity,  the  proceeding  was  sus- 
pended, but  with  liberty  to  the  husband  to  apply  again  to  the  court  in  the 
eyent  of  her  recoyery.  The  husband  thereupon  appealed  to  the  House  of 
Lords,  insisting  that  the  wife's  insanity  ought  not  to  bar  or  impede  the  inyes- 
tigation  of  the  charge  of  adultery  brought  against  her.  The  House  of  Lords 
adopted  this  view,  reyersed  the  order  appealed  &om,  and  sent  the  case  back 
with  directions  to  proceed.  Of  the  judges  who  were  consulted,  Denman,  J., 
Kelly,  G.  K,  and  PoUook,  K,  concurred  in  holding  that  a  diyoroe  may  be 
aaksd  and  decreed  en  behalf  of  or  against  a  lunatic,  the  court  appointing  m 
guardian  ad  Utem  for  protection;  while  Keating  and  Brett,  JJ.,  gaye  it  aa 
fheir  opinion  that  the  insanity  of  either  husbsnd  or  wife  is  an  absolute  bar 
to  a  diyoroe.  In  Massachusetts  it  is  held  that  the  coart  has  authority  to 
entertain  a  petition  filed  by  a  third  person,  representing  that  a  libelant  for  a 
diyorce  is  insane;  and  if  sudi  insanity  is  established,  the  court  will  appoint  a 
guardian  ad  UUm  to  conduct  the  cause  for  the  libelant:  Broad$tnet  y.  Broad- 
tiredf  7  Mass.  474;  Demny  r,  Dmmiff  8  Allen,  811.  But  where  it  appears 
daring  the  proceeding  by  a  wife  against  her  husband  for  a  diyoroe  on  the 
ground  of  adultery,  that  he  has  become  insane  since  the  fact  charged,  the 
court  will  proceed  no  further,  until  a  guardian  ad  UUm  has  been  appointed 
on  his  behalf :  MamfiM  y.  Uami^M^  18  Mass.  412.  A  libel  for  diyorce  can 
9ot  be  filed  by  a  guardian  of  a  spendthrift^  appointed  to  act  as  such,  but  the 
spendthrift  must  file  his  bill  in  his  own  name:  WvMkM  y.  Wwikw,  7  Id. 
96.  In  KnnwM  the  guardian  of  an  insane  woman  cannot  maintain  an  action 
against  her  husband  for  diyorce  or  alimony:  BmbeU  y.  BbrdteH  33  Kan.  433; 
8. 0.,  62  Am.  Rep.  639.  Nor  can  such  an  action  be  maintained  in  Georgia: 
Wortkif  y.  fToHAy,  36  Oa.  46.  In  that  case  Harris,  J.,  deliyering  the  opinion 
of  the  courts  said:  "We  are  unable  to  regard  the  right  to  sue  for  a  diyoroe 
in  any  other  light  than  as  strictly  personal  to  the  par^.aggrieyed.  .... 
No  diyoroe  can  or  ought  to  be  had  in  this  or  any  case^  but  through  the  agency 
and  will  of  the  injured  wife.'* 

In  Bradford  y.  AhaU,  89  HL  78,  it  was  held  that  where  a  bill  is  filed  in  the 
name  of  an  insane  wif e^  against  her  husband,  for  a  diyorce^  while  she  is  in 
eloee  confinement  in  another  state,  beyond  the  jurisdiction  of  the  court,  it 
matters  not  who  adyised  the  filing  of  the  biU.    She  can  giye  no  consent  to 
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the  prooeedings,  and  everything  done  in  her  name,  and  the  alleged  deeree  of 
divorce  will  be  invalid,  and  may  be  set  aside  on  bill  filed  by  her  ooneervator. 
And  that  whether  there  is  frand  in  fact  or  not,  the  law  will  prenune  fraud 
from  the  unequal  position  of  the  parties,  and  that  will  vitiate  the  decree.  In 
Ntweombr.  Neweomb,  13  Bush,  544,  the  court  held  that  a  husband  cannot  sue 
his  wife  for  divorce  as  a  non-resident  or  absent  defendant^  when  she  is  absent 
from  tha  state  in  obedisnce  to  his  will*  or  is  oonfined  by  him  in  an  asylum,  or 
olber  plsM  with  no  power  to  return  or  respond  to  a  summons  or  ordsr  of 


Eastman  v.  Amoskbag  Mantjfaotubing  Gompant. 

\U  Kiw  Hampbhibs,  148.] 
Axaaanoif  of  TBrnioanr  Whxcb  o  iMOOHFEnNT  as  Case  vmar  STiir]i% 
but  which  IS  afterwards  made  competent  by  the  introduction  of  other 
evidence,  is  not  a  ground  for  setting  aside  the  verdict. 

AdMDBIOX  OV  lyPKFMWDMT  FaOT,  MaDB  DinUNO  KlOOnATIONS  lOB  OOM- 

PBOKDB  or  CoHTBOViBST,  IB  admissible  in  evidence  against  the  party 
making  it.  And  the  fact  thus  admitted  need  not  be  independent  of  the 
subject-matter  of  the  controversy,  provided  it  be  a  distinct  admission  of 
a  faot^  as  distinguished  from  an  offer  to  buy  peace,  or  compromise  a  coo* 
troversy. 
ftuBVT  QmooKDAXT  BviDXHcn  or  Coimimi  or  Pafib  n  Sunxcim 
against  a  party  who  has  the  power  to  remove  all  doubts  by  producing  the 
cffigina],  but  refuses  to  do  so  after  proper  notice. 

Bui.Bi  or  OOUBT  MAT,  IN  FltOPXS  CaSB,  BB  SUBFKirDBO  ST  JUDQM  PltBID- 

Dio  AT  Tbial^  in  the  exercise  of  his  discretion. 

Tkat  Winnas  mat  bb  Uvablb  to  Tbstijt  without  Imtlibp  BiTBannnr 
or  Oranov  Ib  no  objection  to  his  testimony  upon  questions  relating  to 
heights  snd  distances,  and  as  to  the  number,  quantity,  and  dimensioin 
of  things. 

QuxBTiov  D  Fbopkblt  Ezclitdbd  WHBir  Answbb  to  It  oould  hot  hatb 
bbbh  Matbkial. 

<hn  Who  EBBon  abb  Smx  OovrannB  NuiSAircB  n  bot  Entetlbd  to 
KoncB  before  suit^  although  the  premises  claimed  to  be  injured  by  the 
nnisaace  have  been  convejred.  But  he  who  erects  a  nuisance  does  not^ 
by  conveying  the  land  to  another,  transfer  the  liability  to  the  grsatee^ 
and  the  latter  is  not  liable  until,  upon  request^  he  refuses  to  remove  the 


JuKT  OiTBS  MoBB  THAN  KoMiBAL  Daxaobs,  all  instructions  given 
in  reference  to  nominal  damages  become  immaterial,  because  no  state  of 
facts  arose  to  which  such  instructions  could  apply.  And  the  9ame  is 
true  in  relation  to  instructions  sought  upon  the  assumption  that  no  actual 
damage  was  done. 

▲or  AOTBOBOIXO  PSBflOB  TO  BuiLD  DaX  05  HD  OWB  LiBD  UpOU  a  rivST 

which  is  a  highway,  merely  protects  him  from  an  indictment  for  a  nui- 
sanoe  in  obstructing  the  river;  but  if  in  building  his  dam  hp  overflows 
his  neighbor's  land,  he  is  still  liable  to  an  action  therefor. 

Case,  for  flowing  the  plaintiff's  land  on  the  Merrimack  River, 
between  July  3, 1856,  and  October  21, 1859,  by  means  of  the 
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defendants'  dam  and  flash-boards,  at  Amoskeag  Falls,  below 
said  land,  thereby  washing  away  the  soil.    The  plaintiflli 
alleged  seisin  in  the  right  of  the  wife.    The  plaintiffs  fedling 
at  first  to  prove  their  deed,  began  by  introducing  evidence 
tendmg  to  show  possession  of  the  premises  from  the  summer 
of  1856.    They  then  offered  evidence  tending  to  show  the  con* 
dition  of  the  stream  for  several  years  prior  to  the  commence- 
ment of  the  possession  shown,  and  extending  back  to  a  time 
when  the  witness  testified  the  dam  did  not  extend  entirely 
across  the  river.    The  defendants  objected  on  the  ground  that 
it  was  prior  to  the  plaintiffs'  possession,  but  th^  court  admitted 
the  evidence.    One  Farmer,  owning  land  on  the  river  opposite 
the  plaintiffs',  testified  to  a  settlement  with  the  company  in 
August,  1855,  in  the  course  of  which  he  stated  that  the  de- 
fendants' agent  admitted  they  flowed  his  land.    On  cross- 
examination,  it  appeared  that  tbe  settlement  resulted  in  the 
purchase  of  a  right  to  raise  the  defendants'  stone  dam  two 
feet  higher,  and  was  reduced  to  writing.    On  defendants'  mo* 
tion,  the  court  ruled  out  so  much  of  Farmer's  evidence  as 
stated  the  contract,  but  ruled  that  the  admission  of  the 
particular  fact  was  competent.    One  Shirley,  owning  land  on 
the  river,  about  five  miles  above  the  plaintiffs',  testified  that 
in  1858  the  defendants'  agent  was  on  his  land  and  he  pointed 
out  to  the  agent  the  damage  done  to  the  land  by  the  water;  and 
that  subsequently  the  agent  paid  him  "  for  something  done  by 
water  "  in  1858,  and  he  gave  the  defendants  a  receipt.    After 
proof  of  notice  to  the  defendants  to  produce  this  receipt,  the 
witness  said  he  had  a  copy  of  the  receipt,  and  produced  it. 
On  cross-examination,  he  said  the  copy  was  not  made  by  him 
or  in  his  presence,  or  compared  by  him  with  the  original,  but 
that  he  was  able  to  state  as  to  its  correctness,  ^'for  he  looked 
pretty  sharp  at  the  receipt  when  he  gave  it."    The  defendants 
objected  that  this  copy  was  not  sufficiently  proved,  but  the 
court  admitted  it.    It  acknowledged  the  receipt  of  one  hun- 
dred dollars  in  full  for  claim  of  damage  by  flowage  over  the 
form  in  Hooksett,  owned  by  Shirley,  in  consequence  of  flash- 
boards  kept  on  the  company's  dam  in  Manchester.     One 
Partridge,  owning  land  on  the  river  above  the  dam,  testified 
that  defendants'  agent,  Straw,  said  to  him  that  tbe  company 
did  not  claim  any  right  to  have  the  flash-boards  on,  and  that 
they  were  willing  to  pay  all  damage  that  had  been  done  to 
him  by  that  cause,  and  that  Straw  then  settled  with  and  paid 
him.    The  defendants  subsequently  introduced  evidence  tend- 


Dec.  1862.]     Bastman  v.  Amobksaq  Mfg.  Co.  20S 

ing  to  bLow  that  the  settlements  with  these  two  witnesses  were 
compromises,  and  the  court  charged  the  jury  that  if  they 
(band  theee  settlements  to  be  compromises,  they  were  not  to 
be  considered  as  evidence  against  the  defendants;  but  if  they 
found  any  independent  admissions  of  a  fact  made  during 
such  compromise  by  the  defendants'  agent,  such  admission 
would  be  evidence  against  the  defendants.  The  plaintiffs 
called  two  counselors  of  the  court  not  apparently  engaged  in 
the  active  conduct  of  the  cause  before  the  jury,  who  were  the 
subecribing  witnesses  to  the  deed  under  which  the  plaintiffs 
claimed.  They  had  for  several  terms  been  retained,  and 
were  counsel  for  the  defendants,  and  their  names  appeared  as 
such  on  the  printed  docket,  and  they  had  not  been  summoned 
befove  the  commencement  of  the  term.  For  this  reason  they 
declined  to  testify.  The  plaintiffs  then  moved  the  court  to 
suspend  the  rule  of  court  in  its  application  to  the  case  of 
these  counsellors.  The  court  deeming  such  suspension,  upon 
the  facts  appearing  and  the  evidence  offered  by  the  plaintiffs^ 
to  be  within  the  discretion  of  the  court,  and  deeming  the  c^se 
to  be  a  proper  one  for  the  exercise  of  such  discretion,  ordered 
that  unless  the  defendants  would  admit  the  formal  execution 
of  the  deed,  the  rule  should  be  so  suspended,  upon  condition 
that  the  plaintiffs  should  call  such  counselors  only  to  the 
formal  execution  of  the  deed.  To  this  the  plaintiffs  con- 
sented, and  the  defendants  declining  to  admit  the  formal  exe- 
cution of  the  deed,  the  court  compelled  the  counselors  to 
testify.  The  deed  which  conveyed  the  premises  to  the  female 
jdaintiff  was  then  put  in.  Straw,  the  defendants'  agent,  test!* 
fted  that  he  had  made  for  the  defendants  various  arrange- 
ments with  riparian  proprietors  above  the  dam  as  to  water- 
rights,  and  that  these  arrangements  were  all  in  writing.  The 
defiBndants  then  proposed  to  ask  him  the  question  referred  to 
in  the  opinion  as  having  been  properly  excluded,  and  which 
was  in  the  fidlowing  words:  ^^  State  from  what  persons  in  pos- 
sesslan  of  land  on  the  Merrimack  River,  between  Amoekeag 
Falls  and  Hooksett  Falls,  the  defendants  have  not  acquired 
the  right  to  raise  their  stone  dam,  permanently,  two  feet  above 
the  top  of  their  present  stone  dam."  The  instruction  in  re- 
giurd  to  the  reasonable  use  of  the  stream  referred  to  in  the 
opinion,  was  as  follows:  That  although  the  defendants  ac* 
iually  and  perceptibly  raised  the  water  on  the  plaintiffs'  land 
in  the  channel  of  the  stream,  if  they  so  raised  it  merely 
within  the  banks  of  the  river,  and  did  no  actual  damage^ 


404  BAsncAN  V.  Amobkbag  Mfg.  Ga  [N.  H 

they  were  not  liablei  if  under  all  the  oiroumstanoes  the  jury 
found  that  they  only  made  a  reasonable  use  of  the  streauL 
In  reference  to  the  acts  of  the  legislature  introduced  in  evi- 
dence,  and  which  are  referred  to  in  the  opinion,  the  court 
instructed  the  jury  that  these  acts  did  not,  as  against  the  plain- 
tiffs, give  the  defendants  the  right  to  raise  the  water  on  the 
plaintiffs'  land  actually  and  perceptibly  above  the  natural 
flow  of  the  stream.  The  jury  found  for  the  plaintiffs  and  the 
defendants  moved  to  set  aside  the  verdict,  and  for  a  new  triaL 
Other  facts  are  stated  in  the  opinion. 

8.  N.  Bellj  H.  FoiUVj  W.  0.  and  8.  Q.  Clarke^  and  MorrUan 
and  8tanleyj  for  the  defendants. 

J7.  F.  French^  Cro$$  and  TapUffj  and  T\ippanj  for  the  plain* 
tiffis. 

By  Court,  Saboent,  J.  It  becomes  immaterial  to  oonsider 
whether  the  evidence  concerning  the  state  and  condition  of 
the  stream  before  the  plaintiffs'  possession  commenced  would 
have  been  competent  had  no  other  title  but  possession  been 
introduced;  because  it  was  afterward  made  competent  by  the 
introduction  of  the  plaintiffs'  deed,  which  showed  not  only  the 
extent  of  the  possession,  but  of  the  right  And  were  we  satis- 
fied that  this  evidence  was  incompetent  at  the  time  it  was  in- 
troduced, and  as  the  case  then  stood,  concerning  which  we 
express  no  opinion,  yet,  where  the  plaintiffs,  by  the  next  piece 
of  evidence, — their  deed, — make  the  evidence  objected  to 
dearly  competent,  we  should  not  set  aside  the  verdict:  1.  Be- 
cause the  court  may  have  admitted  the  evidence,  with  the  ex- 
pectation that  it  would  in  that  way  be  rendered  competent  by 
the  subsequent  evidence;  and  2.  Because,  ho?rever  that  may 
have  been,  we  can  see  clearly  that  the  defendants  have  not 
been  injured  by  the  ruling. 

The  objection  to  the  testimony  of  Farmer  is  not  well  founded. 
Whatever  was  done  or  said  between  him  and  the  company,  by 
way  of  compromising  any  controversy  between  them,  was  in- 
competeht;  but  the  fact  which  he  says  the  defendants'  agent 
admitted  to  him,  namely,  that  the  defendants  flowed  his  land, 
we  think  was  competent  His  land  was  on  the  opposite  side 
of  the  river  from  the  plaintiffs'  land,  and  from  its  location,  and 
the  other  evidence  which  we  may  presume  was  before  the  jury 
in  relation  to  its  situation  and  elevation,  as  compared  with  the 
plaintiffs'  land,  we  think  the  fact,  if  established,  that  the  de- 
fendants flowed  Farmer's  land,  would  be  competent,  upon  the 
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qnestaoQ  whether  they  flowed  the  plaintiffs'  land,  which  was  a 
material  point  in  the  issae. 

As  to  Ihe  teetimony  of  Shirley,  about  his  settlement  and  hia 
receipt^  and  the  testimony  of  Partridge  concerning  his  settle- 
ment, the  instractions  of  tiie  court  were  also  correct.  It  is  not 
necessary  that  the  fact  admitted  should  be  independent  of  the 
subject-matter  embraced  in  the  compromise;  but  it  must  be  an 
admission  of  a  fiEfcct,  relevant  to  the  present  issue,  as  distin- 
guished  from  an  offer  to  buy  peace,  or  compromise  a  contro* 
versy:  Sambomy.  NeiUon^  4  N.  H.  501;  Doumer  y.  Button^  26 
Id.  338;  and  that  it  was  proper  to  submit  the  whole  transao- 
ticms  and  conversations  to  the  jury,  with  such  instructions  as 
were  here  given,  is  settled  in  Bardett  v.  Hoytj  83  Id.  151. 

The  copy  of  the  receipt  was  properly  admitted.  There  is 
no  doubt  that  the  witness,  in  a  case  like  this,  where  secondary 
evidence  was  admissible,  might  have  stated  the  contents  of 
the  receipt  firom  recollection,  had  he  been  able  to  do  so,  if  he 
had  had  no  copy.  He  swears  that  the  paper  produced  is  a 
copy;  and  though,  on  cross-examination,  he  says  he  did  not 
make  it  himself,  nor  was  it  made  firom  the  original  in  his  pres- 
ence, or  compared  by  him  with  the  origmal,  he  still  asserts 
that  it  is  a  true  copy,  and  gives  the  reason  why  he  is  able  thus 
to  state.  The  witness  was  not  asked  if  he  recollected  the  con- 
tents of  the  receipt,  and  could  state  them;  but  he  was  asked 
whether  a  certain  paper  presented  to  him  was  a  copy  of  the 
receipt,  and  if  he  could  swear,  as  he  did,  that  it  was  a  copy, 
both  on  direct  and  cross  examination,  we  think  sufficient 
prima  facie  to  make  the  copy  admissible,  in  a  case  like  this, 
where  the  defendants  had  the  original  in  their  possession,  and 
refused  to  produce  it  on  notice.  In  such  a  case,  slight  evidence 
of  the  contents  of  the  paper  is  sufficient  against  the  party  who 
might  remove  all  doubt  by  producing  the  origincd:  Foye  v. 
Leighunij  24  N.  H.  41  [53  Am.  Dec.  231],  and  cases  dted.  The 
witness  testified  that  he  knew  it  was  a  copy,  which  made  it 
competent  evidence  to  go  to  the  jury;  and  the  defendants  had 
it  in  their  power  to  show  whether  the  witness  was  mistaken 
or  not,  and  did  not  choose  to  do  so.  They  cannot  complain: 
BaneU  v.  SaliOmry  Co.,  28  Id.  452. 

The  suspension  of  the  thirty-sixth  rule  of  court  was  a  matter 
within  the  discretion  of  the  court:  Deming  v.  Foster y  42  N.  H. 
165, 178.  We  see  no  reason  for  revising  the  ruling  of  the  court 
in  the  present  case  (if  we  would  do  it  in  any  case),  when  we 
consider  the  circumstances  and  the  condition  upon  which  the 
was  made. 
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We  think  the  evidence  in  lelation  to  the  Lowell  dam,  thirty 
miles  below  the  dam  and  land  in  oontroyeray,  and  its  effects 
on  the  stream  and  river  banks  in  its  neighborhood,  was  prop- 
erly excluded,  notwithstanding  evidence  of  the  same  £Etcts  was 
afterward  admitted  without  objection.  It  would  only  be  rais- 
ing a  collateral  issue,  and  would  be  undertaking  to  test  the 
point  in  dispute  by  another  equally  doubtful,  where  all  the 
facts  alleged,  if  proved,  would  fiimish  no  legal  presumption  as 
to  the  principal  facts  in  dispute.  It  would,  in  truth,  be  rais- 
ing a  new  issue,  to  be  tried  and  decided,  which  the  plaintiffs 
could  not  be  expected  and  would  not  be  required  to  be  pre- 
pared to  meet  on  this  trial:  CoUina  v.  DorehuUrj  6  Gush.  896; 
Aldrieh  v.  Pdhamy  1  Gray,  610;  Hvbbard  v.  Concord,  86  N.  H. 
69  [69  Am.  Dec.  620]. 

The  evidence  tended  to  show  that  the  defendants'  dam  raised 
the  water  in  the  river  as  far  back  as  Hooksett  Falls,  and  the 
defendants  were  claiming  that  they  had  acquired  a  right  by 
prescription  to  raise  and  use  the  water,  as  they  had  raised 
and  used  it  since  the  plaintiffs  purchased  their  land.  Now, 
in  answer  to  that  claim,  the  plaintifls  introduced  witnesses 
owning  land  between  the  dam  and  Hooksett  Falls,  on  the  river, 
who  were  allowed  to  testify  that  the  water  had  been  higher  for 
the  five  years  past  than  at  any  time  before;  and  in  connection 
with  that  fact  they  were  allowed  to  describe  the  changes  in 
the  banks  on  their  lands,  and  on  the  plaintiffs*  land,  from 
washing,  during  the  last  five  years,  and  also  for  the  yean 
previous,  and  stated  the  comparative  extent  of  these  changes 
in  the  different  periods  of  time. 

We  do  not  consider  this  testimony  objeotioDable,  as  calling 
for  the  opinion  of  the  witnesses.  They  stated  JGeicts  within 
their  knowledge  occurring  in  different  periods  of  time;  and 
they  could  well  state  whether  the  water  had  been  higher  or 
lower,  or  the  banks  had  been  washed  more  or  less  in  one 
period  than  in  the  other,  and  about  how  much,  more  or  less, 
as  matters  of  fEbcts,  about  which  a  witness  may  properly 
testify.  In  questions  relating  to  heights  and  distances,  and  as 
to  the  number,  quantity,  and  dimensions  of  things,  a  witness 
may  not  be  able  to  testify  without  an  implied  expression  of 
opinion;  but  that  is  no  objection  to  the  testimony  upon  such 
points  and  subjects:  Hackeit  v.  J3.  C.  &  M.  Railroad,  36  N.  H. 
890;  WiUis  v.  (iaimby,  31  Id.  485;  HaU  v.  Davis,  86  Id.  569. 
And  if  the  water  had  been  higher  on  all  their  lands,  and  on 
the  plaintiffs'  land,  and  the  banks  had  been  washed  more  on 
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«11  theee  lands  for  the  last  five  years  than  befiney  and  the 
evidence  tended  to  show  that  this  rise  of  water  and  washing 
of  the  banks  was  caused  by  the  defendants'  dam  and  flash- 
boards,  we  are  at  a  loss  to  see  why  this  evidence  was  not  com- 
petent to  rebut  the  evidence  of  a  prescriptive  right  thus  to 
flowy  which  right  requires  twenty  years'  user  as  a  foundation 
on  which  to  rest.  This  testimony  was  not  introduced  upon 
the  questicm  of  damages,  but  upon  the  question  of  right  The 
plaintiff  oould  only  recover  damages  for  injuries  done  after 
they  owned  the  land. 

There  is  no  foundatum  for  the  exception  to  the  testimony  in 
relation  to  the  building  of  a  part  of  the  dam  in  1856,  on*  the 
groond  that  ^'this  structure  was  outside  the  original  channeL'^ 
That  could  make  no  difference;  for  if  the  defendants  built  and 
maintained  a  dam  anywhere,  which  raised  and  kept  the  water 
<Mi  the  plaintiffs*  land  higher  than  they  had  the  right  to  do,  it 
could  make  no  difference  whether  it  was  in  the  original  chan- 
nel or  out  of  it.  The  case  finds  that  it  was  a  part  of  the  de- 
fendants' dam,  and  was  erected  where  the  water  did  run  over 
in  high  water,  and  thus  impeded  and  raised  the  water  at  a 
time  when  damages  are  usually  done  to  land  by  flowage. 

The  question  to  Straw  was  properly  excluded.  When  its 
particular  form  is  examined,  it  will  be  seen  that  in  order  to 
answer  it,  Straw  must  decide  upon  the  legal  effect  of  all  the 
written  contracts  he  had  taken  firom  such  riparian  proprietors, 
in  Older  to  decide  from  how  many  he  had,  and  from  how  many 
he  had  not,  obtained  such  right;  a  responsibility  which  the 
law  does  not  impose  upon  any  witness,  and  which  it  will 
allow  to  be  assumed  by  none.  But  even  if  the  question  had 
been  so  varied  as  not  to  be  liable  to  that  objection,  it  is  difficult 
to  see  how  it  could  be  material.  If  he  had  obtained  such 
lights,  or  deeds,  or  writings,  purporting  to  convey  them  from 
all  such  proprietors  except  the  plaintiffs,  that  would  in  no  way 
affect  the  plaintiffs'  right,  or  the  defendants'  liability  for  in- 
fringing them.  If  he  had  named  several  persons  from  whom 
he  had  not  obtained  such  rights,  and  had  not  mentioned  the 
plwitiffs  among  them,  that  fact  would  not  have  been  com- 
petent to  show  that  he  had  acquired  any  such  right  from  the 
plaintiffs,  because,  from  his  own  testimony,  it  appears  that  if 
he  has  any  such  grant  it  is  in  writing,  and  must  be  produced, 
as  the  best  evidence  of  the  fSoct.  We  do.  not  see  that  the  ques- 
ticm could  have  been  answered  in  any  way  which  would  have 
made  the  answer  material. 
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Nor  was  it  neoessary  fhat  the  plaintiffB  should  notify  fh# 
defendants  before  they  brought  their  suit.  The  doctrine  of 
the  cases  in  this  state  and  elsewhere  is,  that  he  who  erects  a 
nuisance  does  not,  by  conveying  the  land  to  another,  transfer 
the  liability  for  the  erection  to  the  grantee;  and  the  grantee  is* 
not  liable  until,  upon  request,  he  refuses  to  remove  the  nui* 
sance,  for  the  reason  that  he  cannot  know  until  such  request 
but  the  dam  was  rightfully  erected;  and  there  can  be  no  in* 
jury  in  holding  to  this  doctrine,  as  the  original  wrong-doer 
continues  liable,  notwithstanding  his  alienation:  PlwnerY.  Har- 
per, 3  N.  H.  88  [14  Am.  Dec.  833];  Woodman  v.  Tajl$j9  Id.  91; 
Cufiiee  y.  jHiompson,  19  Id.  471;  Carleton  v.  RedingUm^  21  Id. 
291 ;  Snow  y.  Cowle$y  22  Id.  296;  Waggoner  v.  Jermaine,  3  DeniO|. 
301  [45  Am.  Dec.  474];  Johneon  v.  LevriSj  13  Conn.  303  [83  Am. 
Dec.  405];  1  Chit.  PL  88. 

In  the  case  before  us,  the  party  erecting  the  dam  and  caus- 
ing the  nuisance,  if  there  is  any,  still  continues  to  maintain 
it.  There  has  been  no  transfer  of  the  dam,  or  the  land  on 
which  it  stands,  nor  any  change  of  possession,  since  the  dam 
was  built.  But  the  land  claimed  to  be  damaged  by  the  flow- 
age  had  changed  hands,  and  the  instructions  of  the  court  were 
that,  upon  certain  conditions,  the  plaintiffs  would  be  entitled 
to  recoyer  nominal  damages,  etc.;  and  in  such  a  case,  no  no- 
tice from  the  plaintiffs  was  necessary,  although  this  flowage 
was  the  same  before  as  since  the  plaintiffs'  deed. 

By  this  ruling  it  may  haye  been  intended  to  be  held  that 
no  notice  in  the  particular  case  stated  was  necessary;  that  is, 
where  only  nominal  damages  were  to  be  recoyered;  or  it  may 
haye  been  intended  to  be  held  that  no  notice  in  any  case  was 
necessary,  where  the  nuisance  was  continued  by  the  same  per- 
son who  first  erected  it,  although  the  premises  claimed  to  be 
injured  by  the  nuisance  had  been  conyeyed.  We  presume  the 
latter  was  what  was  intended  by  the  ruling,  and  that  would 
include  the  former;  and  we  think  the  ruling,  in  that  yiew  of 
it,  correct. 

In  Woodman  y.  Tufts,  9  N.  H.  91,  after  stating  the  doctrines 
applicable  to  notice,  when  the  one  who  has  erected  the  nui- 
sance conyeys  it  with  the  land  on  which  it  was  located,  it  is 
said:  "A  similar  reason  for  a  request  to  abate  a  nuisance 
arises  where  the  property  affected  by  the  nuisance  has  been 
aliened.  If  the  grantor  acquiesced  in  the  act  affecting  the 
property,  or  made  no  complaint,  the  natural  inference  woold 
seem  to  be  that  the  grantee  willingly  took  the  property  as  h» 
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found  it,  and  it  would  be  considered  as  an  assent  on  his  part, 
until  request  should  be  made  that  the  nuisance  be  abated.'' 
In  PenruddoeVs  Ccuej  6  Coke,  100,  it  is  said:  ''  If  the  house 
afiected  by  the  nuisance  be  aliened,  the  alienee,  after  request 
made  to  remove  or  abate  the  nuisance,  may  maintain  an  ac- 
tion for  the  nuisance." 

But  such  is  not  the  law.  The  reasons  there  given  for  the 
position  are  unsatisfiictory,  and  the  authority  which  is  cited 
in  support  of  it  does  not  sustain  it. 

The  party  who  has  erected  a  dam  and  flowed  my  land  with- 
out  right,  is  liable  to  me  for  the  damages;  and  if  I  sell  the 
land,  and  he  continues  to  flow  it  by  maintaining  the  same  dam, 
he  does  not  need  any  notice  of  the  change  of  title  or  of  posses* 
doQ.  He  is  presumed  to  know,  and  to  intend  the  natural 
consequences  of  his  acts,  and  is  liable  for  the  injury  he  does, 
which  is  no  more  or  less  to  my  grantee  than  it  would  have 
been  to  me,  unless  he  wishes  to  use  the  land  for  some  different 
purpose.  The  party  who  originated  the  injury,  and  continues 
it,  cannot  ask  for  any  notice  to  make  him  aware  of  his  liability. 
He  knows  that  as  well  as  he  did  while  I  owned  the  land,  or  as 
he  would  if  I  had  not  sold  it.  Suppose,  as  is  assumed,  that  I 
had  never  objected,  but  had  allowed  the  nuisance  in  silence 
for  one  year,  or  three  years,  I  should  then  have  the  right  to 
object^  and  to  bring  my  suit  for  damages,  and  that  without 
any  notice;  and  why  should  my  grantee  be  required  to  give 
notice  in  such  a  case  more  than  I?  But  suppose  I  had  objected 
from  the  first,  and  had  brought  a  suit  and  recovered  judgment 
for  damages,  and  then  sold  the  land.  There,  the  reason  for 
the  rule  laid  down  in  Woodman  v.  2\«/fo,  9  N.  H.  91,  would  be 
entirely  removed,  but  the  rule,  as  there  stated,  would  remain, 
and  must  be  applied  alike  in  all  cases,  whether  with  reason  or 
against  reason. 

But  again:  admitting  the  doctrine  to  be  correct  that  a  ven« 
dee  of  land,  injured  by  a  nuisance,  must  give  notice  to  the 
person  erecting  and  continuing  the  nuisance,  before  he  can 
maintain  his  action,  then,  during  the  time  when  he  is  thus 
without  remedy,  the  statute  of  limitations  would  not  run 
against  him,  and  such  time  must  be  deducted  from  the  whole 
time  in  ascertaining  the  twenty  years  of  prescription;  and  if 
he  should  never  give  the  notice,  he  would  never  be  entitled  to 
his  remedy,  and  the  defendant  could  never  acquire  the  right 
to  flow  the  land  by  prescription.  The  defendants  in  this  case 
would  hardly  assent  to  that  doctrine  probably.    But  it  may 
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be  said  that  the  party  injured  should  be  lequired  to  giyo  hia 
notice  in  reasonable  time^  and  that  only  such  reasonable  timo 
should  be  deducted  from  the  whole  time  in  fixing  the  time  of 
prescription.  But  various  difficulties  might  present  themselves 
to  any  such  holding,  which  we  need  not  now  stop  to  consider. 
The  defendants  would  hardly  be  willing  to  adopt  that  doctrine, 
at  least  if  making  such  a  deduction  was  to  defeat  a  prescriptive 
right  which  they  would  otherwise  be  able  to  establish;  and 
with  reason,  because  we  think  they  might  properly  claim  that 
if  they  had  flowed  the  land  now  owned  by  the  plainti£b,  just 
as  they  now  do,  for  twenty  years  and  more,  before  this  suit 
was  commenced  openly,  visibly,  without  interruption,  and 
adversely  to  every  one  claiming  the  land  during  that  time,  the 
right  had  been  gained.  Nor  would  it  make  any  difference  in 
regard  to  the  user  being  adverse,  whether  the  man  who  origi* 
nally  owned  the  land  that  was  injured  had  continued  to  own 
during  all  the  twenty  years,  or  whether  the  land  had  changed 
hands  every  year  during  that  time. 

No  such  objections  arise  to  the  notice  to  the  vendee  of  the 
land  on  which  the  nuisance  is  located,  because  it  is  there  held 
that  the  owner  of  the  land  injured  has  his  remedy  all  the  time 
against  some  one.  II  he  cannot  sue  the  vendee  of  the  nuisance 
without  notice,  he  can  the  vendor,  even  after  he  has  aliened 
the  nuisance;  and  after  notice  to  the  vendee,  he  may  sue 
either  at  his  election. 

I  find  the  precise  expression  which  is  used  in  Woodman  v. 
TufUy  9  N.  H.  91,  as  being  bom  PenrfiddocVs  CaUj  in  12 
Petersdorff 's  Abridgment,  798,  799,  note,  with  a  reference  to 
the  same  authority,  but  the  case  itself  authorizes  no  such  con- 
cluBion.  PenruddocVi  Cascj  5  Coke,  101,  was  a  qtAod  permittat 
proatemerey  between  Clark,  plaintiff,  and  Penruddock  and  wife, 
defendants.  The  case  was  this:  John  Cock  built  a  house  on 
his  land,  so  near  the  curtilage  of  ^Thomas  Chichley  that  his 
house  did  overhang  the  curtilage  of  said  Chichley  three  feet 
Cock  then  conveyed  his  house  to  Penruddock  and  his  wife, 
and  Chichley,  to  whom  the  nuisance  was  done,  conveyed  his 
house  to  Clark,  the  plaintiff.  It  was  objected  by  the  defendant 
that  if  the  tenant  to  whom  the  wrong  is  done,  enfeoffs  another, 
his  feoffee  shall  never  avoid  this  wrong,  for  he  shall  take  the 
land  in  the  same  plight  as  it  was  given  him.  Wherefore  it 
was  contended  that  the  feoffee  should  not  have  the  said  quod 
permittat  to  avoid  the  wrong  and  nuisance  made  in  the  time 
of  his  feoffor. 
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But  it  was  reedlyed  that  the  dropping  of  the  water,  in  the 
time  of  the  feoflTee,  is  a  new  wrong,  bo  that  the  permission  of 
the  wrong,  by  the  feoffor,  or  his  feoffee,  to  oontinue,  to  the  preju- 
dioe  of  another,  shall  be  punished  by  the  feoffee  of  the  house 
to  which  the  injury  was  done;  and  if  it  be  not  reformed,  after 
request  made,  the  quod  permittat  lies  against  the  feoffee,  etc. 
But  without  request  made,  it  doth  not  lie  against  the  feoffee; 
but  agaiost  him  who  did  the  wrong  it  lies  without  any  request 
made,  for  the  law  doth  not  require  any  request  to  be  made  to 
him  who  doth  the  wrong  himself. 

So  that  PenruddoeVs  Caaej  5  Coke,  100,  instead  of  being  an 
authority  that  the  feoffee  of  the  house  injured  could  not  main- 
tain the  writ  of  qw>d  permittai  at  all,  without  notice,  is  a  direct 
authority  that  such  feoffee  may  maintain  the  action  against 
the  party  doing  the  original  wrong,  and  continuing  it,  without 
any  notice;  and  that  the  notice,  in  that  case,  was  required,  not 
because  the  plaintiff  was  the  feoffee  of  the  promises  injured, 
but  because  the  defendant  was  the  feoffee  of  the  promises 
containing  the  nuisance.  This  case  is  stated  briefly  by  Rich- 
ardson, C.  J.,  in  Plumer  v.  Harper^  3  N.  H.  91  [14  Am.  Deo. 
833],  and  by  Savage,  C.  J.,  much  moro  fully,  in  BlufU  v.  Aikin^ 
15  Wend.  623  [80  Am.  Dec.  72];  and  again  by  Jewett,  J.,  in 
Waggoner  v.  Jermainef  3  Denio,  309  [45  Am.  Dec.  474] ;  and 
in  all,  the  doctrine  of  that  case  is  approved.  I  find  the  same 
doctrine  held  in  Weitboume  v.  Mordant j  Cro.  Eliz.  191;  in  Beo- 
wieh  V.  Cwiyden  BiUj  Id.  402;  Some  v.  Barwiah^  Cra  Jao.  231; 
and  in  Breni  v.  Haddouj  Id.  555,  where  a  request  was  made  to 
the  leoseo  of  the  party  erecting  the  nuisance. 

In  Cwriiee  v.  Thompton^  19  N.  H.  471,  the  true  principle  is 
stated,  whero  it  is  said,  in  speaking  of  the  defendants  ''  as  the 
authors  of  the  nuisance,  then,  they  have  no  right  to  any  notice. 
They  aro  liable  upon  tiie  evidence  which  charges  them  with 
having  caused  the  nuisance;  notice  being  required  only  to 
charge  a  purohaser  by  roason  of  having  adopted  it."  So  in 
J<^n$on  V.  Ltwis^  13  Conn.  303  [33  Am.  Dec.  405],  the  plaintiff 
was  the  feoffee  of  land  injured,  and  the  defendant  was  feoffee 
of  the  land  containing  the  nuisance,  and  held  that  notice  was 
necessary  beforo  suit,  not  because  of  the  plaintiff's  position, 
but  because  the  defendant  was  purohaser  of  the  land  contain* 
ing  the  nuisance.  And  it  is  said  that  otherwise  the  purchaser 
of  such  property  might  be  subjected  to  groat  injustice,  if  he 
were  made  responsible  for  consequences  of  which  he  might  be 
ignorant,  and  for  damages  which  he  never  intended  to  occa* 
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eion.  Branch  y.  Doane^  17  Conn.  402,  418,  is  also  a  case  in 
point.  So  in  HaUh  v.  Dvdghtj  17  Mass.  289  [9  Am.  Dec.  145], 
it  is  held  that  the  right  of  a  mortgagee  to  commence  an  action 
in  such  a  case  exists  as  soon  as  he  takes  possession  of  the 
mortgaged  premises. 

The  party  obstructing  a  watercourse,  so  that  it  overflows  the 
plaintiff's  land,  is  not  exonerated  by  conveying  the  land  to 
another,  nor  is  he  entitled  to  notice  to  abate  before  action 
brought:  1  Hill  on  Torts,  710;  Angell  on  Watercourses,  sec 
403;  Wason  v.  Sanborn,  45  N.  H.  169. 

The  other  portion  of  these  instructions,  that  the  defendants 
were  liable  in  nominal  damages,  if  they  had,  by  their  dam- 
and  flash-boards,  raised  the  water  on  the  plaintiffs'  land, 
actually  and  perceptibly  higher  than  they  had  the  right  to 
do,  is  in  accordance  with  numerous  decisions  in  this  state  and 
elsewhere:  Snow  v.  CowleSj  22  N.  H.  296,  802;  Woodman  v. 
TufUy  9  Id.  91;  Baasett  v.  Salisbury  Mfg.  Co.,  28  Id.  452;  TO- 
loUan  V.  SmUhj  82  Id.  90,  96  [64  Am.  Dec.  855],  and  cases 
cited;  Branch  v.  Doane,  18  Conn.  233.  But  it  becomes  un- 
necessary here  to  express  any  opinion  upon  the  question  thus 
raised,  or  upon  the  authorities  thus  cited,  as  the  jury  gave 
damages  in  the  sum  of  two  hundred  dollars,  which  is  more 
than  nominal,  and  shows  that  the  jury  found  the  plaintiffs' 
land  had  been  actually  and  substantially  and  wrongfully 
damaged  by  the  defendants.  No  state  of  facts  arose  to  which 
the  instructions  could  apply,  and  they  therefore  became  imma* 
terial. 

The  same  is  true  in  relation  to  the  instructions,  which  the 
court  declined  to  give,  in  regard  to  the  reasonable  use  of  the 
stream  by  the  defendants;  for  those  instructions  were  sought 
and  predicated  upon  the  assumption  that  no  actual  damage 
was  done.  Upon  the  finding  of  the  jury,  those  instructions 
also  became  immaterial. 

The  act  of  the  legislature,  passed  July  3,  1861,  by  its  own 
limitations  has  no  application  to  this  suit.  The  other  acts 
referred  to  authorize  the  purchase  of  lands  about  Amoskeag 
Falls,  and  the  erection  of  a  dam  there  across  the  Merrimack 
River,  with  other  works,  buildings,  and  machinery,  for  the 
purposes  of  carrying  on  the  manufacturing  business  in  various 
departments.  But  none  of  these  acts,  in  terms,  gave  the  com* 
pany  any  right  to  take  the  lands  of  others  for  their  use;  nor 
do  tiiey  provide  for  any  compensation  lor  land  so  taken;  and 
without  the  latter  provision,  any  authority  to  take  lands^ 
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either  express  or  implied,  in  their  charter,  or  any  act  of  the 
legislatturey  would  be  nnconstitational  and  void.  But  these 
acts  simply  give  the  company  the  right  to  build  a  dam  and 
mills  of  various  kinds  for  the  company's  own  use.  But  an 
met  authorizing  one  to  build  a  dam  on  his  own  land,  upon  a 
liver  which  is  a  highway,  merely  protects  him  from  an  indict- 
ment for  a  nuisance  in  obstructing  the  river;  but  if  in  doing 
this  he  overflows  his  neighbor's  land,  he  is  liable  to  an  action 
therefor:  Thatcher  v.  DaHmauth  Bridge^  IS  Fick.  BOV,  Critten- 
dm  Y.fFibon,  5  Cow.  165  [15  Am.  Deo.  462];  Gardner  v.  Nevh 
hwrghy  2  Johns.  Ch.  162;  Angell  on  Watercourses,  sec.  476. 

The  ruling  on  this  point  was  oorreot.    There  must,  there- 
fore, be  judgment  on  the  verdict. 


AwiHHios  ev  OttMrn'siT  Evlduiui  odt  of  m  Obdib  n  Ho  Qsoinni 
Mm  Ksw  Tbial:  RiAmmm  v.  Blakd^^  06  Am.  Deo.  709;  note  706;  Ccmamth 
wmUk  V.  Badmant  48  Id.  690.  It  is  noi  etvor  to  admit  eridenoe  which  maj 
be  nede  oompetent  by  the  introdnctum  ol  ■obeoqaent  teetimonji  AiiMw. 
MOUr,  61  Id.  294^  note 299;  BanUUtmY.  ^timmm,  64 Id.  609. 

ScAmfEHTi  ov  FicTO  JdAim  m  KiaonATnuni  loa  OoMFBoaanni  an  ad- 
■BiMihlft  in  eridenoe:  Svam  v.  SmUhf  17  Am.  Deo.  74 

SaooiriMBT  JtvusKKOM,  wwa  AmoBsiBLB;  Sea  Morrimm  v.  WhUeMtf  79 
Am.  Deo.  601»  note  606»  where  ofther  oaaea  are  ooUeoted;  Liptcoab  v.  Pd&ieU 
77  Id.  661,  note  668;  BeUw.  Bfenon,  Id.  142,  note  146. 

OmnoN  ov  Wmnm^  wnnr  ArafnsiBUi  nr  Evmrnroi:  See  Ckhag^  ek. 
R.  B.  CcY.  Qtorge^  71  Am.  Deo.  239»  note  244;  AUomtic  etc  B.B.(h.Y. 
CamgibeXk  64  Id.  007,  note  009;  Parker  ▼.  Mee,  62  Id.  776^  note  778;  Neim 
¥.  SiaUt  63  Id.  94»  note  101,  where  other  caaee  are  oolleeted. 

IzABiiJirr  OF  Resoiob  of  Nuouhcb:  See  PHUHmry  ▼.  JToor^  69  Am.  Dea 
01,  note  94^  where  other  oaaea  an  ooUeoted;  Onummdim  v.  Caaee^  68  Id.  120; 
126. 

Inantvonora  ov  MAmms  IiounitiAL  to  iMoe^  thoogh  wrong;  an  of  no 
to  a  party  exoepting:  WUddei^  v.  Sml^  63  Am.  Deo.  661,  note  660^ 
where  other  rttfn  are  ooUeoted. 

Thx  PBonsrAL  ciai  d  cmn>  hi  Burnett  v.  Feird^  47  Ind.  271,  to  the  psial 
thit  a  party  ia  not  Uibk  in  damagea  lor  an  injnry  pnrdy  aeeitetaL 
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[M  Nbw  EUMnBIBa,  SBA.1 
CeOlT   OF  PnOBATB    UMB   PoWOt,   IVDXPBrDKNT   OF  8X49011;  10   BBVOKI 

Lrtxbs  TvcAioDrcAKT  or  of  adminiittratioin,  where  tb^y  have  been 
inoed  without  jnriadiotion,  irregularly  or  illegally,  or  for  a  ipeoial  ouiae 
wineh  baa  oeaeed  to  eaoat 
AnaHOTBATioii  OF  EsTATS  IS  SuBPX!n>KD  UHTXL  PxBaov  Affoiutkd  Ex- 
■OUTOB  FiLiB  Pbopkb  Bond,  and  the  daima  of  creditor)  are  not  barred 
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by  fulnra  to  pretent  them,  or  to  oommmioe  rait  vpoii  themy^irhilfrniali 
fiupsnaioii  oontinnes. 

Wbmke  RBsmuABT  IdBQAor  IB  OF  PxBaoKAL  PftopBRTT  oiiLT,  and  it  ^- 
pean  that  there  is  no  other  property  undisposed  o^  m  bond  may  be  giTeo 
by  the  executor  to  pay  debts  and  legacies;  and  in  sach  a  oase,  eztrinsie 
evidence  of  the  condition  of  the  estate  may  be  received  in  order  to  deter- 
mine whether  or  not  the  legacy  is  residoary. 

ArruoATioK  or  Wn)ow  iob  LnrxRa  Tbbtamsxitabt  n  SunnnsHT  Wbiv- 
mo  to  inform  the  judge  of  her  aooeptanoe  of  the  wiU,  if  nothing  in  it 
indicate  the  contrary. 

Appeal  from  a  decree  of  the  court  of  probate  dedaring 
▼oid  the  appellant's  appointment  as  executrix  of  the  will  of 
her  late  husband,  and  revoking  her  letters  testamentary.  The 
appellee  alleged  that  he  was  a  creditor  of  the  estate  of  William 
Morgan,  deceased.    The  other  tacts  are  stated  in  the  opinion. 

8.  M.  WUeoz^  for  the  appellant. 

F.  0.  Frenehj  (oat  the  appellee. 

By  Court,  Bill,  C.  J.  It  is  contended  that  if  administra* 
tion  is  granted  improperly,  the  only  remedy  is  by  a,pp&Bli  but 
the  law  cannot  be  laid  down  so  broadly.  A  judgment  dT  the 
court  of  probate  upon  any  matter  within  its  jurisdiction,  not 
appealed  fit>m,  is  conclusive  to  the  same  extent  as  a  judg* 
ment  of  a  court  of  common  law:  Bryant  v.  AUenj  6  N.  H.  116; 
Ham  V.  Ayersj  22  Id.  423;  Tebbets  v.  TiUon,  24  Id.  120;  Mer* 
nU  V.  JETarrM,  26  Id.  142  [57  Am.  Dec.  859]. 

A  grant  of  letters  testamentary,  or  of  letters  of  administra- 
tion, follows  a  decision  of  the  court  upon  the  matters  allq^ 
in  the  petition  upon  which  the  proceedings  are  founded,  and 
the  matters  relied  upon  in  answer  to  the  petition.  Such  de- 
cision is  binding  and  conclusive  upon  the  parties  to  the  pro- 
ceeding and  their  privies,  that  is,  upon  all  who  appear  and 
take  part  in  the  proceeding,  and  upon  all  who  were  duly  noti* 
fied  and  had  a  right  to  be  heard  and  to  take  an  appeal,  as  to 
aU  matters  directly  in  issue  upon  the  hearing:  King  v.  Chase^ 
15  N.  H.  9;  while  they  are  not  concluded  as  to  any  matter  not 
in  issue,  or  not  necessarily  involved  in  the  proceeding,  or  as 
to  any  matter  of  which  they  could  not  avail  themselves;  be- 
cause it  did  not  then  exist,  or  was  unknown  to  the  parties 
interested:  Wilson  v.  Ednumdaj  24  Id.  517. 

In  this  state,  courts  of  probate  are  courts  of  record:  TebbeU 
V.  TUton^  24  N.  H.  120.  They  exercise  many  powers  solely 
by  virtue  of  the  provisions  of  our  statutes;  but  they  have  a 
very  extenaixe  jurisdiction  not  conferred  by  statute,  but  by  a 
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general  reference  to  the  existing  law  of  the  land,  that  ts,  to 
that  branch  of  the  common  law  known  and  acted  upon  for 
ages,  the  probate  or  ecclesiastical  law:  Kxmbail  v.  Fiakj  89  Id, 
120  [75  Am.  Dec.  213].  An  unusual  number  of  the  most 
necessary  and  useful  rules  of  the  common  law  in  relation  to 
the  estates  of  persons  deceased  have  been  embodied  in  our 
statutes;  but  by  no  means  the  main  body  of  the  common  law 
on  this  subject.  And  the  courts  of  probate  have  an  extensive 
jurisdiction  of  which  the  statutes  take  no  particular  notice. 
This  jurisdiction  is  conferred  and  recognized  by  the  constitu* 
tion  (pt  2y  sec.  80),  and  by  the  Revised  Statutes,  c.  152,  sec.  8, 
which  provide  that  eveiy  judge  of  probate  within  his  county 
has  jurisdiction  of  the  probate  of  wills  and  of  granting  ad- 
ministration^  and  of  all  matters  and  things  of  probate  juris- 
diction  relating  to  the  sale,  settlement,  and  final  distribution 
of  the  estates  of  deceased  persons. 

The  supreme  court  has  no  original  jurisdiction,  though  it  is 
the  court  of  appeal  in  probate  matters,  so  that  all  the  author- 
ity known  to  our  laws  in  relation  to  the  subject  in  question 
belongs,  in  the  first  instance,  to  the  courts  of  probate,  perhaps 
with  the  exception  of  some  cases  of  equitable  jurisdiction. 

By  the  Revised  Statutes,  c.  158,  sec.  10,  it  is  provided  that 
**  if  any  executor  or  administrator,  by  reason  of  absence,  or 
any  infirmity  of  body  or  mind,  or  by  wasteful  or  fraudulent 
management  in  his  trust,  shall  become  unfit  for  the  discharge 
thereof,  or  unsafe  to  be  trusted  therewith,  the  judge  of  probate, 
upon  due  notice  given,  may  revoke  such  administration '';  and 
by  section  11,  '^  such  trust  may  be  revoked  under  any  circum- 
stances with  the  consent  of  the  executor  or  administrator, 
when  it  shall  appear  to  the  judge  to  be  proper.''  These  pro- 
visions have  no  application  to  the  present  case,  and  as  there 
is  no  inconsistency  between  them  and  the  common  law  rela- 
tive to  other  cases  of  revocation,  no  repeal  of  the  common  law 
can  be  implied:  State  v.  fTtbon,  43  N.  H.  415. 

It  is  settled  by  the  authorities  that  at  common  law  the  grant 
of  letters  testamentary  and  of  letters  of  administration  may 
be  revoked,  either  upon  appeal  or  by  a  suit  upon  a  citation: 
2  Bac.  Abr.,  tit.  Executors,  E,  12;  1  Williams  on  Executors, 
463;  Toller  on  Executors,  b.  1,  c.  2,  sec.  8. 

And  there  are  many  cases  where  the  courts  of  probate  may 
remove  such  executors  or  administrators,  besides  those  enu* 
merated  in  the  statute;  and  in  these  enumerated  cases  it  is 
believed  they  had  the  same  power  at  common  law  which  the 
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statute  aims  to  confer:  Offley  v.  Besty  1  Sid.  373;  PrtM  ▼. 
Parker^  1  Lev.  158;  Thomas  v.  Butler,  Vent.  219;  DuboU  ▼. 
Trant,  12  Mod.  438;  HiUs  y.  MUU,  Salk.  36;  Ooods  qfJenkin$^ 

8  Phill.  33;  1  Com.  Dig.,  tit.  Administrator,  B,  8;  4  Butob'b 
Eccl.  Law,  292;  Bac.  Abr.,  tit.  Executors,  B,  12;  1  Williams 
on  Executors,  481. 

These  cases  fall  into  three  classes:  first,  where  the  probate 
court  has  no  jurisdiction,  and  consequently  its  proceedings  are 
absolutely  void:  State  v.  Richmond,  26  N.  H.  239;  TebbetU  y. 
mton,  31  Id.  273;  Sigoumey  v.  Sibley,  21  Pick.  101  [32  Am. 
Dec.  248];  S.  C,  22  Id.  507  [33  Am.  Dec.  762];  but  where  it  is 
nevertheless  proper  that  the  probate  or  letters  of  administratioii 
should  be  revoked  before  a  new  appointment  is  made,  to  prevent 
abuses  and  preserve  order  in  the  records:  Toller  on  Executors, 
75,  126;  AUena  v.  Andrews,  Cro.  Eliz.  283;  Rains  v.  Com.  oj 
Canterbury,  7  Mod.  146;  PraU  v.  Stocke,  Cro.  Elix.  315;  LoUm 
y.  Loton,  1  Hagg.  Ecc.  683;  1  Williams  on  Executors,  478; 
though  it  was  formerly  held  otherwise:  Newman  v.  Beaumcndy 
Owen,  50;  4  Bums's  EccL  Law,  293;  Godolph.  Orp.  Leg.,  pt 
2,  c.  81,  sec.  4. 

Of  this  class  are  the  cases  where  the  deceased  was  not  ^*  last 
an  inhabitant  of  the  county "  in  and  for  which  the  court  is 
held,  or  if  not  being  last  an  inhabitant  of  this  state,  he  had  no 
estate  in  the  county:  B.  S.,  c.  152,  sec.  7;  CuJtte  y.  HaskvM^ 

9  Mass.  543;  Holyoke  v.  Hashins,  5  Pick.  20  [16  Am.  Dec 
872] ;  WtUon  v.  Frazier,  2  Humph.  80;  Johnson  v.  Corpenning^ 
4  Ired.  Eq.  216  [44  Am.  Dec  106];  1  Williams  on  Executors, 
478. 

Analogous  cases  in  England  would  be  the  grant  of  letters 
testamentary,  or  of  administration,  by  a  bishop,  where  there 
were  bona  notabilia,  or  by  an  archbishop  where  there  were 
none:  Com.  Dig.,  tit.  Administrators,  B,  8;  Ravenseroft  v.  Ra^ 
venscroft,  1  Lev.  305;  I  Williams  on  Executors,  478;  Aliens  v. 
Andrews,  Cro.  Elii.  283;  Blachborough  v.  Davis,  1  Salk.  38. 

Or  where  the  judge  is  interested  as  heir  or  legatee,  executor 
or  administrator,  or  as  guardian  or  trustee  of  any  person:  B.  S., 
c.  152,  sec.  10;  Cottle,  Appellant,  5  Pick.  483;  Coffin  v.  Cottle,  9 
Id.  287;  Sigoumey  v.  Sibley,  21  Id.  101  [32  Am.  Dec.  248]; 
8.  C,  22  Id.  507  [33  Am.  Dec.  762]. 

So,  where  a  will  is  proved,  or  letters  of  administration  are 
granted,  where  the  person  supposed  to  be  dead  is  still  living, 
the  powers  of  the  court  being  limited  to  the  estates  of  deceased 
persons:  R.  S.,  c.  152,  sec.  3;  Hooper  v.  Stuart,  25  Ala.  408; 
Ooods  o/Napie-',  1  Phill.  83. 
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Of  ihe  Beoond  claes  are  the  cases  where  the  judge  of  prubate 
lias  jurisdiction,  but  by  mistake  or  otherwise  the  probate  oar 
letters  of  administration  are  issued  irregularly  or  illegally.  In 
these  cases,  the  proceedings  are  not  void,  though  they  may 
he  avoided  and  the  letters  revoked:  Kittredge  v.  Fclaomf  8 
J^.H.  109;  Com.  Dig.,  tit  Administrators,  B,  9;  Blackborough 
▼.  DavU^  1  Salk.  88;  Sym$  v.  5ym,  T.  Raym.  224;  Semine  v. 
JSemifie,  2  Lev.  90;  Paebnan^s  Case^  6  Coke,  18;  TFibon  v. 
Patemanj  Moore,  896;  S.  C,  Cro.  Blis.  460;  1  Williams  on 
Executors,  479;  2  Roberts  on  Wills,  68;  2  Bac.  Abr.,  tit  Ex- 
ecutors, E,  12;  Toller  on  Executors,  b.  1,  o.  2,  sec.  8. 

Such  are  the  cases  where  a  will  has  been  proved,  and  letters 
testamentary  issued,  and  a  subsequent  will  has  been  produced 
And  proved:  1  Williams  on  Executors,  478;  Wentworth  on 
Executors,  111,  112. 

Where  letters  of  administration  have  been  granted,  and 
there  is  a  will  then  known:  MeChotd  v.  Fisher^  18  B.  Moo. 
193;  Mwn  v.  Smithy  11  Rich.  669  [78  Am.  Deo.  122];  Jaethy. 
AUeny  1  Salk.  27. 

Where  a  will  offered  for  probate  in  common  form  has  been 
Adjudged  not  proved,  letters  of  administration  have  been  issued, 
and  the  will  is,  upon  appeal,  subsequently  proved  in  solemn 
form:  Kittredge  v.  Fobom,  8  N.  H.  109;  PattonU  Appeal^  81 
Pa.  St  466. 

In  these  cases,  it  was  formerly  held  that  the  probate  or  ad- 
ministration was  wholly  void:  Qraysbrook  v.  FoXy  Plowd.  280; 
Abram  v.  Cunningham^  2  Lev.  182. 

So,  where  a  will  has  been  proved  in  conmion  form,  and  let- 
ters testamentary  issued,  and  upon  proceedings  in  solemn  fonn, 
it  is  not  proved:  1  Williams  on  Executors,  478. 

Where  there  is  an  executor  duly  appointed  and  acting,  with 
powers  not  limited  by  the  will,  and  an  administrator  is  ap- 
IKnnted  de  bonis  non:  Creath  v.  Brent^  3  Dana,  129;  Springs  v. 
Erwinj  6  Ired.  27;  Oriffiih  v.  Frazier^  8  Cranch,  9;  Matthews  v. 
DwUhiU^  27  Ala.  278  [62  Am.  Dec.  765];  though  it  is  said  that 
in  these  oases  the  appointment  is  a  nullity. 

When  administration  is  granted  without  such  notice  as  the 
law  requires*  non  vaccUis  jure  voeandis:  1  Williams  on  Execu- 
tors, 479;  Harrison  v.  Wddon^  Strange,  911 ;  Harrison  v.  MitchdL^ 
FiU-O.  803;  S.  C,  Savenscroft  v.  Ravenscroft^  1  Lev.  805;  Com. 
Dig.,  tit  Administrators,  B,  8. 

Where  administration  is  granted  without  notice  to  a  person 
«oi  entitled,  upon  folse  suggestion  as  to  the  facts,  or  by  fraud. 
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or  sorpriBe:  Harrison  v.  MitelUUj  supra;  Anonymous^  8  Salk.. 
22;  Careu^s  Cascj  And.  803. 

Where  adminicriration  is  granted  to  creditors,  or  remote  kin«^ 
dred,  before  those  previously  entitled  by  law  have  voluntarily 
renounced  their  trust,  or  have  neglected  for  thirty  days  i/> 
apply  for  administration:  B.  S.,  c.  158,  sec.  5;  Munsey  v.  Welh 
ster^  24  N.  H.  126;  SUbbins  v.  Lathrop^  4  Pick.  88;  Com.  Dig., 
tit.  Administrators,  B,  8;  Blaehbcrough  v.  DaviSj  1  Salk.  88;. 
Anonymous^  Het.  48;  Price  v.  Parker^  1  Lev.  157;  Mitts  v. 
CarUrj  8  Blackf.  208;  Thompson  v.  Rucletj  2  Hill  (S.  C),  847^ 
Toller  on  Executors,  125;  C^by  v.  Beslj  1  Sid.  298.. 

So  where  letters  testamentary,  or  of  administration,  havi» 
been  granted  to  a  minor,  or  other  person  legally  incompetent: 
Carow  V.  Mowatt,  2  Edw.  Ch.  57. 

The  third  class  consists  of  cases  where  a  qualified  or  limited 
administration  has  been  granted  upon  a  spedal  occasion,  and 
the  cause  of  such  special  grant  has  ceased;  as,  if  administnip 
tion  is  granted  during  minority  of  an  executor,  and  he  ha* 
arrived  at  full  age,  and  applies  for  letters  testamentary:  Frtle 
V.  ThovMLS,  1  Salk.  89;  S.  C,  1  Ld.  Baym.  667;  or  pendente  liU^ 
during  a  suit  about  a  will,  and  the  idll  is  established,  and  the 
suit  otherwise  terminated:  KiUredge  v.  Falsomj  8  N.  H.  109; 
or  durofnie  absentia^  during  the  executor's  absence,  and  he  ha* 
returned:  Slaughter  v.  May^  1  Salk.  42;  S.  C,  2  Ld.  Baym. 
1071;  Pipon  v.  FaQu,  1  Lee's  Ecc  402;  Sainsford  v.  Taynion^ 
T^Ves.  460;  or  because  of  incapacity,  and  the  executor  or  next 
of  kin  is  restored  to  competency:  Gib.  Cod.  479;  Qjffley  v.  Besi^  1 
Sid.  872,  878;  Com.  Dig.,  tit.  Adnunistrator,  B,  8;  4  Bums'* 
EccL  Law,  298;  Williams  on  Executors,  429;  Chods  of  Newton^  S 
Curt  Ecc  428;  or  until  a  will,  supposed  to  exist  in  a  fiareign 
country,  shall  be  produced,  and  such  a  will  is  proved:  Ooode  qf 
Metcalfe^  1  Addis.  848;  Hou)M  v.  Metcalfe,  2  Id.  848;  Ooocb  </ 
Campbdlj  2  Hagg.  Ecc.  565;  1  Williams  on  Executors,  428. 

Lq  none  of  the  two  last  classes  of  cases,  it  is  thought,  caa 
the  probate,  or  letters  of  administration,  be  impeached  collat- 
erally, and  generally  they  remain  in  force  until  regularly 
revoked:  1  Williams  on  Executors,  468;  Burnley  v.  Dukcj  2 
Bob.  (Va.)  102.  So  generally  the  acts  done  by  the  adminis- 
trator de  facto  are  valid  until  revocation:  KiUredge  v.  FoUom^ 
8  N.  H.  98;  Patton^s  Appeal,  81  Pa.  St.  465;  Foster  v.  Brourn^ 
1  Bailey,  221  [19  Am.  Dec.  672];  Bigelow  v.  BigeloWj4  Ohio^ 
188  [19  Am.  Dec.  591];  11  Vm.  Abr.,  tit.  Executors,  M,  10» 
sec.  10;  Price  v.  Nesbit^  1  Hill  Eq.  445.    And  sales  mad* 
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and  diacharges  g^ven  are  binding  upon  the  executor  or  ad* 
miniBtrator  subeequently  appointed:  Dighy  v.  TFray,  8  Bac. 
Abr.  51;  Paehnan?8  CasSj  6  Coke,  186;  Wilson  v.  Pateman^  1 
Balk.  38;  S.  C,  Cra  Eliz.  459;  8yms  v.  SyrOj  T.  Raym.  224; 
and  Semine  v.  Semine,  2  Lev.  90;  Stephens  v.  Langley^  Finch^ 
40;  and  if  he  pays  debts,  legacies,  f^eral  expenses,  etc.,  he 
will  be  allowed  for  them:  Orayebrool  v.  FoXj  Plow.  279;  Hele 
▼.  Stawelj  1  Cas.  Ch.  126;  AUen  v.  Dundaa,  8  Term  Bep.  125; 
though  all  the  cases  cannot  be  reconciled  with  these  views. 

Such  administration  is  deemed  the  original  administration^ 
within  the  terms  of  the  acts  limiting  suits  against  administra- 
tors:  KiUredge  v.  FoUam,  8  N.  H.  98. 

No  administrator  can  be  removed  without  legal  cause:  Com* 
Dig.,  tit.  Administrators,  B,  8;  Williams  on  Executors,  479;  1 
Fonb.  Eq.,  b,  pi.  2,  c.  1,  sec.  5;  8  Bac.  Abr.,  tit.  Executors,  E,  12; 
Qrandiion  v.  Dover,  Skin.  155;  S.  C,  3  Mod.  23;  Taylor  v.  Shore^ 
T.  Jones,  161;  Stover  v.  Ludtrig^  4  Serg.  &  R.  201;  Price  v.  Par- 
far,  1  Lev.  157;  Offley  v.  Beetj  1  Sid.  298;  S.  C,  1  Lev.  18;  nor 
without  a  citation,  or  notice  to  be  heard:  Wingate  v.  Wooten^ 
6  Smedes  A  M.  245;  Murray  v.  OUverj  8  B.  Hon.  1;  Oasque  v. 
Moody,  12  Smedes  A  M.  168;  Biebef^e  Appeal,  11  Pa.  St.  157; 
1  Williams  on  Executors,  468. 

The  decree  appealed  firom  declares  the  appointment  of  the 
appellant  as  executrix  void,  and  revokes  the  letters  testamen- 
tary issued  to  her,  on  the  ground  that  no  legal  bond  has  been 
given  by  her.  The  jurisdiction  of  the  court  is  not  questioned, 
and  there  is  nothing  which  shows  that  any  question  was 
raised  or  considered  by  the  court  as  to  the  form  of  the  bond; 
and  the  only  question  is,  whether  the  appointment  was  prop- 
erly revoked  for  that  cause.  The  statute  requires  that  the 
executor  named  in  the  will,  being  of  age  and  capable,  and  who 
has  not  renounced  the  trust,  shall  be  appointed.  The  appel- 
lant was  consequentiy  properly  appointed,  and  no  other  person 
under  the  circumstances  could  be  legally  appointed.  The 
appointment  could  not  rightfully  be  adjudged  void.  It  was 
made  on  the  condition  required  at  common  law  and  by  the 
statute,  that  the  executor  should  give  the  bonds  required  by 
the  law  for  the  faithful  performance  of  his  duties.  A  failure 
to  comply  with  ttiat  condition  would  furnish  good  cause  to 
revoke  the  appointment  But  such  removal  would  not  be 
justified,  unless  the  circumstances  indicated  intentional  wrong 
or  gross  n^Iigence.  It  would  be  quite  unjust  and  irregular 
thai  an  executor  who  had  been  duly  appointed,  and  had  filed 
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a  bondy  supposed  to  be  proper  and  suitable,  should  be  removed 
without  notice  and  opportunity  to  file  a  new  bond:  Wingate  v. 
Wooten,  5  Smedes  &.  M.  245.  If  no  such  opportunity  was  af- 
forded in  the  court  of  ['probate,  it  would,  of  course,  be  allowed 
in  the  court  of  appeaL  Letters  testamentary  can  be  properly 
issued  only  where  the  condition  of  the  appointment  of  executor 
has  been  complied  with.  If  issued  where  the  bond  required 
by  law  has  not  been  given,  they  may  be  properly  revoked  as 
Laving  issued  improvidently,  and  new  letters  would  be  issued 
when  the  proper  bond  was  given. 

It  is  contended  that  the  petitioner  and  appellee  in  this  case 
is  not  a  creditor  of  the  estate,  and  that  he  has  no  right  to 
raise  any  question  in  relation  to  the  administration;  because, 
though  he  was  a  creditor  at  the  decease  of  the  testator,  he  has 
not  exhibited  his  claim  to  the  executrix  within  two  years,  nor 
commenced  a  suit  upon  it  within  three  years  fix)m  the  original 
grant  of  administration.  We  understand  it  to  be  in  eflTect 
decided,  in  Kittredge  v.  Fobotn,  8  N.  H.  109,  that  in  general, 
if  the  letters  of  administration  are  not  void,  but  voidable,  that 
is,  if  they  are  sufficient  until  revoked,  they  make  the  execu- 
trix administrator  de  facto  of  the  estate;  tne  administration 
would  be  deemed  the  original  administration,  and  creditors 
would  be  bound  to  present  their  claims  and  commence  their 
suits  against  her,  or  they  would  be  barred  by  neglect.  But 
the  statute  which  prescribes  these  limitations  (B.  8.,  c.  161, 
sec.  8)  contains  this  exception:  "  If  the  administration  on  any 
estate  shall  be  suspended,  any  demand  may  be  exhibited 
within  two  years,  exclusive  of  this  suspension.''  Consequentiy, 
if  the  powers  of  an  executor  or  administrator  may  be  deemed 
suspended  until  his  bond  is  filed,  either  by  the  terms  of  the 
decree,  or  by  virtue  of  the  statute  (B.  S.,  c.  168,  sec.  12),  then 
the  appellee's  claim  is  not  barred.  This  statute  provides  that 
''no  person  shall  intermeddle  with  the  estate  of  any  person 
deceased,  or  act  as  the  executor  or  administrator  thereof,  or  be 
considered  as  having  that  trust,  until  he  shall  have  given 
bond,"  etc.,  as  prescribed.  On  this  point  we  have  no  doubt. 
The  power  to  act  as  executor,  and  to  administer  the  estate,  ii 
dependent  on  the  giving  bond,  and  is  suspended  until  that  is 
done:  T.  U.  P.  Charlt.  149. 

It  is  contended  that  the  appellant  was  not  residuary  lega- 
tee, and  the  bond  was  not  such  as  the  statute  requiies.  The 
provision  of  the  Bevised  Statutes,  c.  158,  sec.  13,  on  this  subject 
IB  as  follows:  ''If  the  executor  to  whom  administration  shifU 
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be  granted  shall  also  be  redduary  legatee,  and  if  there  shall 
be  no  widow,  or  if^  there  being  a  widow,  she  inform  the  judge 
in  writing  that  she  accepts  the  provisions  of  the  will,  a  bond 
with  sa£Scient  sureties  may  be  tfdcen  from  him,  with  condition 
only  to  pay  the  foneral  charges,  debts,  and  legacies,  and  to 
render  upon  oath  an  account  of  his  proceedings,  when  thereto 
lawfully  required." 

As  many  persons  have  been  ruined  by  giving  bonds  in  this 
form,  we  ^nk  it  the  duty  of  judges  of  probate  always  to  dis- 
courage this  kind  of  security,  and  to  take  special  care  that  no 
such  bond  is  received  in  any  case  where  it  is  not  beyond  doubt 
that  the  estate  is  solvent;  that  the  sole  executor  is  the  residu- 
ary legatee,  and  the  widow,  if  any,  has  given  the  proper  notice 
that  she  accepts  the  provisions  of  the  will. 

The  residuary  clause  in  the  will  here  in  question  is  as  fol- 
lows: '^  I  give  to  my  wife,''  etc.,  '^  so  long  as  she  remains  my 
widow,  all  my  real  estate  in  Seabrook  and  Salisbury,"  etc.^ 
with  remainder  over,  etc.,  "  and  lastiy,  as  to  all  the  resi^"  etc., 
'*of  my  personal  estate  whatsoever,  after  payment  of  my  just 
debts  and  funeral  charges,  I  give  the  same  to  my  wife,  whom 
I  appoint  my  sole  executrix." 

It  is  contended  that  this  bequest  does  not  constitute  the  wife 
residuary  legatee,  because  it  does  not  appear  that  there  is  not 
other  real  estate  not  situate  in  Seabrook  and  Salisbury,  which 
would  be  undevised.  Whatever  may  be  the  force  of  the  word 
*'  legatee  "  in  England,  where  only  the  personal  estate  passes 
to,  or  is  administered  by,  the  executor,  we  doubt  if  any  one 
here  can  be  deemed  residuary  legatee,  unless  all  the  property 
not  otherwise  disposed  of  by  the  will,  whether  real  or  personsd, 
is  given  to  him. 

The  position  taken  rests  on  the  decision  in  Tappan  v.  Tap* 
pofiy  30  N.  H.  60,  where  it  was  held  that  a  bequest  of  '^  all  the 
rest,  residue,  and  remainder  of  my  estate,  whether  real  or  per- 
sonal, in  Claremont  aforesaid,  wheresoever  being,"  does  not 
make  the  legatee  a  residuary  legatee,  nor  entitle  him  to  give 
bond  to  pay  the  debts  and  legacies,  and  for  the  reason  that, 
being  limited  to  property  in  Claremont,  the  court  cannot  know 
that  the  residue  thus  described  includes  the  whole  estate  not 
bequeathed  or  devised.  Prima  facUy  this  case  falls  within 
that  decision.  Upon  the  reading  of  the  will,  it  does  not  im- 
port a  devise  of  all  the  real  estate,  and  the  court  cannot  know 
that  there  is  not  real  estate  upon  which  the  will  does  not 
operate.    But  it  is  insisted  that  this  decision  does  not  apply 
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where  it  appears  that  there  is  no  estate  not  disposed  of  by  the 
will;  and  it  is  admitted  here  that  there  was  no  other  property 
but  that  referred  to  in  the  will.  The  question  is,  then,  if  ex* 
trinsic  evidence  of  the  nature  and  amount  of  the  testator's 
property  is  admissible  to  aid  the  court  in  giving  a  construo- 
tion  to  this  will,  and  in  determining  whether  the  bequest  here, 
though  purporting  to  be  of  personal  estate  only,  was  really 
the  whole  residue.  This  question,  in  effect,  has  been  often 
considered,  and  admits  of  no  doubt.  In  Web$t0r  v.  Athinrnm^ 
4  N.  H.  22,  Richardson,  C.  J.,  says,  in  giving  a  construction  to 
a  will,  that  evidence  of  the  situation  and  circumstances  of  the 
parties  has  been  admitted  to  aid  the  court  in  forming  an  opin- 
ion. In  Second  v.  Fir9t  dmgregatumai  SoeUtyf  14  Id.  827, 
Parker,  C.  J.,  says,  in  the  language  of  Wigram  on  Extraordinary 
Evidence,  51,  a  court  may  inquire  into  every  material  fact  re- 
lating to  the  person  who  claims  to  be  interested  under  the  will, 
and  to  the  property  which  is  claimed  to  be  the  subject  of 
position,  and  to  the  circumstances  of  the  testator,  and  of 
family  and  affairs,  for  the  purpose  of  enabling  the  court  to 
identify  the  person  or  thing  intended  by  the  testator,  or  to  de- 
termine the  quantity  of  interest  he  has  given  by  his  will:  1 
Oreenl.  Ev.  52,  note.  The  same  principle  is  stated,  in  other 
words,  in  Trustees  v.  Peadee^  15  N.  H.  327,  and  in  Ooodhiue  v. 
Clark^  37  Id.  632;  in  the  language  of  Parke,  R,  in  HewUtt^s 
Case^  5  Scott  N.  B.  968. 

It  being,  then,  admitted  that  there  was  no  other  real  estate, 
it  is  evident  that  the  bequest  was  of  the  whole  residue  of  the 
testator's  estate,  and  the  bond  given  was  legal. 

Nothing  is  said  in  the  case,  or  papers,  relative  to  any  notice 
given  by  the  widow  to  the  judge,  that  she  accepted  the  provis- 
ions of  the  will,  which  is  one  of  the  conditions  without  which 
a  bond  to  pay  debts  and  legacies  cannot  be  taken;  but  we 
think  the  application  of  a  widow,  who  is  herself  executrix  and 
residuary  legatee,  for  probate  of  the  will,  would  be  a  sufficient 
writing  to  inform  the  judge  of  her  acceptance  of  the  will,  if 
nothing  in  it  indicate  the  contrary:  Worth  v.  MeAden,  1  Dev. 
&  B.  Eq.  199. 

The  decree  must  be  reversed,  and  the  petition  dismissed, 
with  costs. 


PowBB  OF  Probatb  Coust  TO  Rbvokb  Probatb  or  Wnxt  QmJhwM  v. 
JohnBon,  73  Am.  Dec.  49,  note  62,  where  other  oMei  mo  ooUeeied. 

Failurb  of  ADMiNiantATOB  TO  OivK  Bond,  renden  tho  admioktwtiai 
voidable  only,  Imt  not  Toid:  Mb  patie  MaoBweU,  79  Am.  Dm.  M;  nols  09^ 
where  this  labjoot  if  ^^'i^pTTf^, 
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Stats  ex  bel.  Hodqdon  v.  Libbet. 

(44  Ksw  Hampshxbb,  tSL] 
VjnBE  B  QbDIKABILT   BunTLED  TO   CUBTODT  OV  KIB   MUTOE   OBOJaaOKp 

and  vpoii  kiA9a§  eorpm,  oovrti  have  pofwer  to  award  it  to  him.  But  tbt 
■ppfioation  »  addreMed  to  the  diaoretiaii  of  the  ooort^  and  nioh  onatodj 
maj  be  witfabeld  from  the  lather  when  it  ii|  made  dearly  to  appear  thai 
hj  feaaoa  of  hie  imfltneea  for  the  tmst^  or  of  other  eoffieient  oaoaeiy  the 
permanent  intereeta  of  the  ehild  would  be  eaflrifloed  l^  a  change  of  eoa- 
todj. 
ORntr  wni^  iir  Dwriaimnjici  Quwi'Jimi  ov  Odrodt  or  Gbild^  Takb  nrio 
OonaEDBunoir  ita  oonditfan  with  the  penona  horn  whoae  onstody  it  ia 
ao^^t  to  be  taken^  ita  relation  to  them,  the  preaent  and  prcMpectiTe  pro- 
lidon  for  ita  aapport  and  welfare^  the  length  of  its  reaidenoe  there^  and 
iHietiier  with  fhe  oonacnt  of  ita  £ather»  and  the  vnderstandmg,  taoit  or 
thai  it  ahonld  be  permanent^  the  strength  of  thetiea  thai  have 
lormed  between  them,  and  if  the  ehild  haa  ocme  to  yeara  of  diaore- 
tun,  ita  wishes  npon  the  sabjeot. 

inn  AHD  Dcrrna  or  Fatrbb  OAinroT  n  TEUfBrsBBSD  PiaiuHKirrLT 
szoDT  vr  DwMDp  and  a  parol  agreement  to  transfer  them  may  be  reroked 
by  the  father,  npco  vafonding  the  soma  of  money  expended  nnder  it. 

Habkab  corpus.    The  tacts  aie  stated  in  the  qpinion. 
Wheeler  and  HaU^  for  the  lelator. 
ChfieUej  for  the  respondent. 

By  Courty  Bbllowb,  J.  Ordinarilyy  a  fother  is  entitled  te 
the  custody  of  his  minor  children,  and  upon  habeaa  corpue  both 
courts  of  law  and  equity  have  power  to  award  it  to  him.  The 
application,  however,  being  addressed  to  the  sound  discretion 
of  the  court,  such  award  will  be  withheld  when  it  is  made 
cloarly  to  appear  that  by  reason  of  unfitness  in  the  fother  for 
the  trust,  or  other  causes,  the  permanent  interests  of  the  child 
would  be  sacrificed  by  such  change  of  custody;  and  in  decid- 
ing uixm  this  question,  the  court  will  take  into  consideration 
the  condition  of  the  chOd  with  the  persons  from  whose  custody 
it  is  sought  to  be  taken;  its  relation  to  them;  the  present  and 
prospective  provision  for  its  support  and  wel&re;  the  length 
of  its  residence  there,  and  whetiier,  with  the  consent  of  its 
fother,  and  the  understanding,  tacit  or  otherwise,  that  it  should 
be  permanent;  the  strength  of  the  ties  that  had  been  formed 
between  them,  and  if  the  child  has  come  to  years  of  diseretion, 
its  wishes  upon  the  subject. 

But  while  we  should  be  disposed  to  consider  the  consent  of 
the  father  that  the  respondent  should  have  the  custody  and 
nurture  of  the  child,  as  an  important  element  in  determining 
4he  exercise  of  the  judicial  discretion,  especially  where  it  had 
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been  suffered  to  continue  for  many  years,  with  its  natural  fruifc 
of  strong  mutual  affection;  yet  we  are  of  the  opinion  that,  as 
matter  of  law,  the  parental  right  and  authority  cannot  h& 
assigned  or  transferred  by  a  parol  contract. 

It  is  true,  there  are  decided  cases  which  hold  that  the  father 
may  be  barred  by  an  assignment  by  deed,  though  lacking  the 
form  required  by  the  statute  for  indentures  of  apprenticeship. 
But  however  this  may  be,  we  think  that  the  preponderance  of 
authority  is  against  the  legal  validity  of  an  assignment  by 
parol. 

At  the  same  time  there  is  no  doubt  that  the  fkther  may  bind 
himself,  by  a  verbal  contract,  that  his  minor  son  shall  labor 
for  another  for  a  year,  or  other  period;  and  so  by  sending  him 
to  school  he  may  confer  upon  the  school-master  ttie  right,  while 
the  relation  lasts,  to  enforce  obedience  to  his  rules;  but  neither 
the  hirer  of  the  servant,  nor  the  school-master,  acquires  over 
such  minor  any  permanent  control  which  the  &ther  cannot 
recall,  any  more  than  the  master  does  over  the  servant  who  i» 
of  age  and  agrees  to  labor  for  a  specified  term,  but  refuses  to 
perform  it,  in  which  case  the  only  remedy  is  by  suit^  and  ro> 
covery  of  damages  for  a  breach  of  contract. 

So,  in  the  case  of  the  agreement  by  the  father  for  the  labor 
of  the  minor  son;  the  master  acquires  no  power  to  restrain  the 
liberty  of  the  son  against  the  authority  of  the  father,  but  must 
resort  to  his  action  for  the  breach  of  the  contract.  Upon  the 
general  subject  of  the  power  of  the  father  to  delegate  his  pa- 
rental authority,  it  is  laid  down  by  Mr.  Chancellor  Kent  (2 
Kent's  Com.  264),  that  it  is  a  settled  principle  of  the  Eng- 
lish and  American  law  that  the  relation  of  master  and  appren- 
tice cannot  be  created,  and  the  corresponding  rights  and  duties 
of  the  parent  transferred  to  a  master,  except  by  deed.  So, 
in  Castor  arid  Aicles^  In  re^  1  Salk.  68;  also  Queen  v.  DanieU^ 
6  Mod.  182,  where  it  is  said  that  there  is  a  distinction  betweea 
a  servant  and  an  apprentice;  that  the  latter  can  be  only  by 
deed,  and  discharged  only  by  deed,  while  the  former  may  be 
by  parol,  citing  21  Hen.  VI.,  pi.  23.  So  in  Squire  v.  WhippUy  1 
Vt.  69,  where  the  father  was  sued  for  the  breach  of  a  parol 
contract  of  apprenticeship,  by  which  his  son  was  placed  with 
the  plaintiff*  to  learn  the  trade  of  a  tanner,  and  the  defendant 
agreed  that  the  son  should  serve  the  plaintiff  until  he  was 
twenty-one  years  of  age,  but  he  left  before  that  time.  It  was 
held  that  such  a  contract  could  be  proved  only  deed;  and  it 
was  laid  down  by  BoycCy  J.,  that  the  ^'  necessity  of  a  deed  coo- 


I>ec.  1862.]  State  v.  Libbey.  225 

sists  in  the  effectual  renunciation  of  the  natural  rights  of  the 
parent,  and  the  substitution  of  the  master  in  his  place,  so  as 
to  draw  after  it  all  the  corresponding  rights  and  duties.  In 
this  point  of  view,  the  transaction  is  highly  solemn  and  im* 
portant,  and  fully  vindicates  the  wisdom  of  that  peculiar  care 
with  which  the  common  law  has  guarded  it."  In  King  v. 
Ametbyj  3  Bam.  &  Aid.  684,  it  was  held  that  at  common  law 
a  father  could  not  faind  his  minor  son  apprentice  without  His 
consent,  which  must  be  by  deed.  So  it  is  held  that  the  inden- 
tures of  an  apprenticeship  could  not  be  discharged  by  parol: 
Rex  Y.  Sheffingtouy  8  Bam.  &  Aid.  382;  Sex  v.  Bow^  4  Maule  & 
8.  388.  See  also,  upon  the  general  question,  Reeve's  Dom. 
RoL  841;  1  Swift's  J)ig.  61;  Commonwealth  v.  Wilbanh,  10  Serg. 
A  B.  416. 

In  accordance  with  the  doctrine  that  the  father  cannot  by 
parol  delegate  to  another  his  parental  rights  and  authority 
over  his  infant  child,  is  the  case  of  State  ex  rtl.  Mayne  v.  Bald" 
win,  6  N.  J.  Eq.  454  [45  Am.  Dec.  899].  In  that  case,  the 
child  was  taken  by  the  respondent  with  the  consent  of  the 
father,  the  relator,  to  be  adopted  and  brought  up  until  of  full 
age,  as  his  own,  and  the  return  stated  that  she  was  so  adopted 
and  kept  by  him  about  sixteen  months,  when  the  writ  was 
issued,  the  child  then  being  five  years  and  seven  months  old. 
The  court  held  the  agreement  to  be  void  as  a  contract  of  ap- 
prenticeship, and  awarded  the  custody  to  the  father. 

The  same  doctrine  was  held  in  Staie  v.  Clover,  16  N.  J.  L. 
419.  In  the  case  of  People  v.  Mercein,  8  Hill,  408-411  [38 
Am.  Dec.  644],  Cowen,  J.,  holds  that  the  parental  rights 
and  duties  cannot  be  alienated,  unless  by  indentures  of  ap- 
prenticeship, which  he  regards  as  an  exception  to  the  rule  that 
ought  never  to  be  extended;  and  a  similar  view  seems  to  be 
entertained  by  Chancellor  Walworth,  in  People  v.  Mereein,  8 
Paige,  67.  In  Westmeaih  v.  Westmeathj  reported  in  note  to 
Lyon$  V.  Blentinj  1  Jacob,  251,  the  child  was  in  the  custody  of 
the  respondent,  the  mother,  who  was  then  living  apart  from 
her  husband,  the  relator,  in  pursuance  of  a  deed  of  separation, 
in  which  the  husband  covenanted  that  in  the  event  of  a  sepa- 
ration he  would  permit  their  daughter,  and  such  other  children 
as  they  might  have,  to  be  and  reside  with  the  wife,  and  be 
educated  under  her  care  and  superintendence;  and  by  a  sub- 
sequent deed  a  provision  was  made  for  the  separate  mainte- 
nance of  the  wife,  and  an  annual  allowance  was  agreed  to  be 
raised  and  paid  to  her  for  the  maintenance  of  the  infants.    The 
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children  were,  one  five  jeaiSf  and  the  other  seven  months  old, 
and  the  custody  was  awarded  to  the  father.  This  ease  is  cited 
and  approved  in  People  v.  Mereein^  8  Paige,  67,  as  having 
gone  upon  the  ground  that  the  instrument  was  a  contract 
for  a  future  separation;  and  this  is  countenanced  by  the  case 
of  Hindley  v.  Wutmeaih^  6  Bam.  &  C.  200.  In  Regina  v. 
Smithy  16  Eng.  L.  &  Eq.  221,  the  fSEtther  had  agreed  to  let  the 
child  live  with  its  uncle,  who  was  to  maintain  and  educate  it 
until  old  enough  to  take  care  of  itself;  and  the  father  promised 
not  to  remove  the  child  fix>m  the  uncle's  care,  or  interfere  with 
its  education,  but  permit  it  to  remain  with  him  as  his  adopted 
child;  and  also  agreed  to  pay  him  fourteen  shillings  per  month 
for  such  support  and  education*  On  habeas  corpus^  it  was 
decided  that  this  agreement,  which  was  apparently  in  writing, 
was  in  the  nature  of  a  consent  which  the  father  might  revoke; 
and  the  custody  was  awarded  to  the  fother. 

In  State  v.  Scott^  80  N.  H.  274,  the  mother,  a  widow,  sent 
the  child  to  the  Shakers,  with  the  request  that  the  child 
should  remain  there  as  long  as  he  was  contented,  and  about  a 
year  afterward  she  visited  the  society,  and  expressed  herself 
fully  satisfied  that  he  should  remain  there.  The  court  say 
that  if  she  had  power  to  bind  him  apprentice,  there  is  no  sug- 
gestion that  such  power  was  legally  exerted.  In  Campbell  v. 
Cooper^  84  Id.  49,  it  is  held  that  no  contract  for  the  services  of 
the  child  can  bind  it  beyond  the  time  of  the  fSeither's  death, 
except  by  indentures  of  apprenticeship  according  to  the  statute, 
and  therefore  a  parol  gift  could  not  be  valid  beyond  the 
father's  lifetime;  and  the  court  intimate  that  according  to 
Mayne  v.  Baldmn^  6  N.  J.  Eq.  454  [45  Am.  Dec.  899],  such 
delegation  of  authority  might  be  at  any  time  revoked. 

The  principle  to  be  gathered  from  these  cases  is,  that  the 
rights  and  duties  of  the  father  cannot  be  transferred  perma- 
nently to  another,  except  by  deed,  and  this  seems  to  be  the 
well-settled  doctrine  of  the  common  law.  It  is  true,  there  are 
cases  where,  on  habeas  eorpiM,  the  court  have  refused  to  award 
the  custody  of  the  child  to  the  fother,  where  he  had  consented 
that  it  should  be  brought  up  and  adopted  by  the  respondent, 
and  had,  accordingly,  for  many  years  permitted  it  so  to  remain. 
Such  is  the  case  of  Pool  v.  Oottj  14  Boston  Law  Bep.  269,  be- 
fore Shaw,  C.  J.,  at  chambers,  where  the  child  was  given  up 
at  its  birth,  its  mother  having  then  died,  to  its  grand-parents, 
who  kept  it  at  their  own  expense  for  thirteen  years,  without 
any  demand  by  the  fSEtther  for  its  restoration.    The  court,  a»> 
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earning  that  it  was  mutually  understood  that  the  child  should 
remain  with  them,  and  they  to  stand  in  loco  parentiSy  refused 
to  award  the  custody  to  the  iSeither,  saying  that  as  the  child 
was  allowed  to  remain  so  long  and  the  affections  of  the  grand- 
paiente  and  itself  to  become  fixed  and  engaged,  the  relation 
could  not  be  sundered  without  much  suffering,  and  without 
risking  the  happiness  of  the  child,  who  desired  to  remain;  and 
the  court  also  take  into  consideration  that  the  grand-parents 
were  in  good  drcumstanoes,  and  would  provide  for  the  child 
at  their  death.  Under  such  circumstances,  the  judge  might, 
perhaps,  yery  properly,  in  the  exercise  of  his  discretion,  refuse 
to  give  up  the  child  to  its  father;  but  the  decision  is  not  based 
upon  the  ground  that  he  had  parted  with  his  parental  rights 
by  verbal  contract,  although  there  are  remarks  which  might 
eeem  to  imply  that  it  might  be  done.  It  is  quite  apparent 
that  there  may  be  cases  where  the  father's  conduct  is  such;  as 
by  permitting,  tacitly  or  by  express  agreement,  another  to  as- 
sume and  discharge  for  many  years  the  duties  of  parent  to  his 
child,  with  an  understanding  that  the  relation  was  to  be  per- 
manent^ he  could  not  afterward  attempt  to  reclaim  his  child 
in  good  faith,  nor  without  subjecting  to  serious  hazard  its 
interests  and  happiness.  In  such  a  case,  the  award  of  the  cus- 
tody of  the  child  would  not  be  consistent  with  the  exercise  of 
a  sound  judicial  discretion;  but  at  the  same  time  the  court 
would  not  be  justified  in  withholding  from  him  that  custody 
upon  the  ground  merely  that  there  had  been  a  parol  gift  of 
the  child,  or  an  agreement  for  its  adoption  by  another,  but 
without  any  subsequent  formation  of  ties  under  it,  or  change 
of  condition  that  would  cause  the  resumption  of  the  parental 
authority  to  jeopardize  the  interests  or  happiness  of  the  child. 
In  this  case,  tiie  child,  then  about  two  years  and  five  months 
old,  was  placed  with  the  respondent  in  February,  1859,  and 
maintained  by  him  until  December,  1862,  when  this  applica- 
tion was  made;  and  it  appeared  that  until  about  December, 
1861,  a  period  of  nearly  three  yew9,  the  fSeither  gave  no  notice 
of  his  wish  to  have  the  child  restored  to  him.  Upon  the  sub- 
ject of  the  terms  upon  which  the  child  was  taken  by  the  re- 
spondent, the  evidence  is  conflicting;  but  upon  a  careful 
eoofliderafcion  of  it,  we  think  that  the  return  is  not  impeached, 
bat  that  the  father  placed  the  child  in  the  custody  of  the  re- 
spondent, with  an  agreement  that  it  should  be  his,  and  be 
brought  up  by  him.  And  the  question  now  is,  whether,  in 
ttie  exerdse  of  a  sound  judicial  discretion,  the  custody  of  the 
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child  ought  to  be  withheld  from  the  father.  The  child  had 
been  suffered  to  remain  with  the  respondent  nearly  four  years 
before  the  application,  and  she  is  now  about  six  and  a  half 
years  old;  and  assuming  that  there  is  nothing  in  the  charac- 
ter of  the  father  or  step-mother  that  renders  them  unsuitable 
to  be  intrusted  with  the  nurture  of  the  child,  we  can  see 
nothing  in  the  other  circumstances  that  would  make  the 
change  of  custody  sought  for  hazardous  to  the  permanent  in- 
terests and  welfare  of  the  child;  certainly  not  to  such  an  ex- 
tent as  to  justify  a  final  severing  of  the  ties  which  bind  the 
parent  and  the  child  together. 

This  accords  with  the  views  expressed  in  State  v.  Richard* 
8on^  40  N.  H.  272,  which,  so  far  as  the  welfare  of  the  child  is 
concerned,  was  a  stronger  case  than  this,  and  is  dedsive  of 
the  question  here,  unless  we  give  to  the  parol  agreement  a 
force  to  which  it  is  not  entitled. 

Our  opinion  therefore  is,  that  upon  refunding  the  sums  of 
money  expended  by  the  respondent  under  the  agreement,  the 
father  may  revoke  his  consent,  and  thereupon  the  custody  of 
the  child  may  be  awarded  to  him;  and  the  time  being  fixed 
for  the  refunding  of  the  money  so  expended,  the  cause  is  con- 
tinued for  further  proceedings. 


RioBT  Of  Fathsr  to  Cubtodt  or  Child  n  Pabjjiouvt  to  that  of  tlio 
mother:  See  Magee  ▼.  ffoOaiui,  72  Am.  Deo.  S41»  note  M7. 

CusTODT  Of  Cbxld  ON  Hauus  Corfub:  See  AMs  t.  BmUkf  20  Am.  Dmu 
m^  note  830,  where  this  mbjeet  is  disenssed. 


Wbntwoeth  v.  Smith. 

[44  Nbw  Uaxfuomm,  419.] 

&r  Aonoir  AOAmar  PosTUijTSR  iob  Nsouoxncs  bt  Wmcn  XjnnsB  cm 
pLAnraiff  WAS  Lost,  evidence  of  specifio  acts  of  n^gli^ienoe  in  relntioB 
to  other  letters  is  not  admissible  to  prove  n^ligenoe  in  respect  to  the  let- 
ter in  question. 

Case  to  recover  for  the  loss  of  a  letter  containing  monejy 
alleged  to  have  been  lost  through  the  negligence  of  the  de- 
fcndant)  who  was  the  postmaster  at  Lancaster.  To  prove  that 
the  letter  in  question  was  lost  hj  the  negligence  of  the  defend* 
ant  and  his  servants,  the  plaintiff  offered  evidence  to  prove 
that  letters  received  at  the  office  were  put  into  drawers  of  per- 
sons to  whom  thej  were  not  addressed,  and  that  other  letters 
were  delivered  to  persons  to  whom  they  were  not  addressed. 
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To  this  evidence  the  defendant  objected,  but  the  ooort  over-^ 
ruled  the  objection.  The  plaintiff  called  nine  witnesses  who 
testified  to  instances,  varying  from  one  to  four  each,  of  deliv- 
eries of  letters  to  persons  not  entitled  to  receive  them.  The 
eoort  charged  the  jury  as  stated  in  the  opinion,  and  the  jury 
returned  a  verdict  for  the  plaintiff.  The  defendant  moved  to 
■ei  aside  the  verdict 

Benton  and  Bay^  for  the  plaintiff. 
Bum$  and  Fletcher^  for  the  defendant. 

By  Court,  Bellows,  J.  The  instructions  were  in  substance 
and  effect  that  it  was  not  necessary  to  show  any  particular  act 
of  negligence  in  relation  to  the  letter  in  question;  but  if  the 
plaintiff  proved  a  general  want  of  common  care  and  diligence 
in  the  assortment  and  delivery  of  letters,  and  the  jury  were 
satisfied  that  the  plaintiff's  letter  was  lost  by  reason  of  it,  the 
defendant  would  be  liable;  in  short,  that  proof  of  general  want 
of  care  and  diligence  was  admissible  on  the  question  of  negli- 
gence in  respect  to  the  letter  in  question. 

As  a  general  principle,  proof  of  collateral  facts  is  not  ad- 
missible, for  the  reasons  that  the  attention  of  the  jury  would 
oiherwise  be  diverted  from  the  true  merits  of  the  controversy, 
the  field  of  investigation  greatly  extended,  and  the  expenses 
of  the  litigation  indefinitely  increased;  and  at  the  same  time 
sntjjecttng  the  parties  to  the  necessity  of  meeting  such  proof 
without  any  previous  notice:  1  Greenl.  Ev.,  sees.  52,  448. 
There  are  cases,  however,  where  general  evidence  bearing 
npon  the  character  of  parties  or  witnesses  will  be  received,  as 
in  criminal  trials,  where  the  respondent  is  permitted  to  prove 
his  previous  good  character;  or  in  prosecutions  for  a  rape,  the 
character  for  chastity  of  the  prosecutrix.  So  in  civil  cases, 
where  the  action  involves  the  general  character  of  a  party,  or 
goes  directly  to  affect  it;  as  in  the  case  of  a  suit  by  the  hus- 
band or  father  fbr  the  seduction  of  a  wife  or  daughter,  where 
evidence  may  be  received  impeaching  the  character  of  either 
for  chastity.  So  also  for  the  purpose  of  impeaching  a  witness 
who  has  been  examined. 

In  these  and  other  cases  which  might  be  mentioned,  proof 
of  the  character  of  the  party  or  witnesses  may  be  shown;  but 
it  must  be  by  evidence  of  his  general  reputation  alone,  and  not 
of  particular  £acts;  because,  although  every  man  is  supposed 
to  be  prepared  to  support  the  one,  he  cannot  be  presumed  to 
be  ready  to  answer  the  other  without  notice. 
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There  is  another  class  of  cases,  both  civil  and  cii 
where  the  knowledge  or  intent  of  a  party,  being  directly  in 
issue,  may  be  proved  by  facts  which  otherwise  wotdd  be  re- 
garded as  collateral.  Amox^  these  is  the  case  of  a  firandulent 
conveyance,  where  proof  of  other  fraudulent  conveyances  by 
the  grantor,  about  the  same  time,  is  admissible  to  show  hi* 
interest  So  where  the  issue  is  whether  goods  were  obtained 
by  fraudulent  pretenses,  proof  that  other  goods  were  obtained 
about  the  same  time  by  the  vendee  by  similar  pretenses  ia 
admissible.  Similar  proof  also  is  admitted  to  show  the  guilty 
knowledge  or  intent  in  the  case  of  an  indictment  for  uttering 
counterfeit  bank  notes,  or  having  them  in  one's  possession  with 
intent  to  utter  them.  In  these  and  the  like  cases,  the  fajcts  bo 
offered  in  evidence  have  a  direct  bearing  upon  the  question  of 
the  knowledge  or  interest  which  is  in  issue,  and  are  received 
the  same  as  a  verbal  declaration  of  the  party,  tending  to  show 
such  knowledge  or  intent;  and  their  admission  is  no  exceptioo 
to  the  general  rule.  But  the  proof  of  collateral  fetcts  seems 
to  be  limited  to  cases  where  the  purpose  is  to  show  knowledge^ 
intent,  or  malice:  4  Stark.  Ev.  880;  1  Greenl.  Ev.,  sec.  63;  J7o(- 
Ungham  v.  Head,  4  Ck)m.  B.,  N.  S.,  888,  decided  in  1858. 

The  case  before  us  does  not  come  within  the  principle  of 
either  class  of  the  cases  referred  to;  and  it  is  well  settled,  a» 
a  general  proposition,  that  proof  of  negligence  in  one  instance 
is  not  admissible  to  prove  it  in  another:  Malum  v.  Nesbitj  1 
Car.  &  P.  70;  Sobirmn  v.  Fkehburg  &  W.  R.  R^  1  Gray, 
92,  where  it  was  held  that  evidence  of  specific  acts  of  negli- 
gence and  carelessness  in  an  engineer  in  running  the  train  o» 
other  occasions  than  the  one  in  question,  was  clearly  incom- 
petent. Upon  the  same  principle,  in  Swamscott  Machine  Co. 
V.  Watier^  22  N.  H.  457  [56  Am.  Dec.  172],  where  the  issue 
was,  whether  the  defendant  or  Wing  and  Thompson  contracted; 
proof  that  the  plaintiff  had  previously  refused  to  trust  them 
was  held  to  be  collateral  and  inadmissible.  So  in  HoUingham 
V.  Headj  4  Com.  B.,  N.  8.,  888,  where  the  question  was  whether 
a  sale  of  guano  was  conditional,  and  not  to  be  paid  tot  unleee 
of  a  certain  quality,  it  was  held  that  it  could  not  be  shown, 
even  on  cross-examination  of  the  plaintiff  himself  that  he 
had  made  other  sales  upon  similar  conditions. 

But  it  is  claimed  that  the  evidence  received  in  this  case  was 
to  establish  a  general  want  of  common  care  and  diligence, 
and  not  to  prove  merely  another  specific  act  of  negligence. 
If  such  proof  was  admissible  at  all,  it  should  be  by  evidence 
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of  general  lepatationi  as  in  the  caaes  referred  to;  otherwise  it 
Is  open  to  the  objeotion  of  multiplying  iBsaee,  and  calling  upon 
the  partj  to  meet  them,  without  previons  notice;  but  we  are 
of  <q[nnion  that  the  evidence  is  not  admissible  in  any  form. 
It  is  in  troth  nothing  more  than  the  proof  of  other  specific 
acts  of  negligence^  to  render  it  more  probable  that  existence 
existed  in  respect  to  the  act  in  question,  although  in  form  it 
is  offered  to  prove  general  negligence;  because,  whether  the 
specific  acts  of  negligence  are  sufficient  to  prove  general  negli- 
gence  or  not,  is  fixr  the  jury  to  determine;  and  it  would  be 
difficult  to  lay  down  a  rule  that  would  enable  the  court  to  say 
that  a  single  act,  complicated  as  it  might  be  by  a  variety  of 
circumstances,  had  no  tendency  to  prove  general  negligence; 
and  it  might  safely  be  asserted  that  it  would  rarely  happen, 
in  the  case  of  a  common  carrier  by  land  or  by  water,  a  &ctor, 
postmaster,  or  other  general  depositary,  that  enough  might 
not  be  shown  under  the  idea  of  proving  general  negligence 
to  bring  under  consideration  any  and  every  specific  act,  inas- 
much as  in  respect  to  almost  every  act  resulting  in  loss  or 
injury,  evidence  ci  negligence  sufficient  to  go  to  the  jury  might 
be  adduced. 

Were  the  acts  offered  in  evidence  in  their  nature  continuing, 
8Qch  as  the  careless  constraction  of  unsafe  places  of  deposit 
for  letters,  the  rule  would  be  otherwise;  but  here  there  is  no 
logical  connection  between  the  act  in  question  and  other  simi* 
lar  acts;  and  in  this  respect  it  stands  much  like  the  case  put 
by  Willis,  J.,  in  HoOifigham  v.  Head,  4  Com.  B.,  N.  S.,  888, 
before  dted,  of  an  attempt  in  an  action  for  an  assault  to  prove 
former  assaults  by  the  defendants  upon  others,  for  the  purpose 
of  showing  him  to  be  quarrelsome,  and  thus  render  it  more 
probable  that  he  was  guilty  in  the  instance  in  question.  In 
such  a  case  it  is  clear  that  such  evidence  could  not  be  received, 
even  upon  an  indictment  for  the  assault,  unless  the  respond- 
ent  had  first  offered  evidence  of  good  character,  and  then  it 
must  be  confined  to  proof  of  reputation. 

It  doubtless  may  be  difficult  at  all  times  to  draw  the  line 
between  those  acts  which  are  continuing  in  their  nature  and 
those  which  are  not;  or  those  which  are  and  those  which 
are  not  collateral;  but  we  think  that,  on  a  careful  examination 
of  the  adjudged  cases,  no  principle  can  be  found  that  will  ad- 
mit the  evidence  under  consideration  to  bear  upon  the  ques- 
tion of  negligence  in  respect  to  the  letter  in  question.  We  are 
aie  aware  of  the  decision  in  Chri$ty  v.  8mUh,  23  Vt  668;  but 
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it  will  be  peiceiTed  that  the  general  proof  of  negligence  refer- 
red to  by  the  learned  judge  who  gave  the  opinion,  does  not 
embraoe  evidence  of  the  character  now  in  question.  On  the 
trial  of  that  cause,  the  defendant's  counsel  requested  the  court 
to  charge  the  jury  that  the  plaintiff  must  show  some  particular 
act  of  negligence  in  relation  to  the  letter  in  question;  but  the 
court  instructed  the  jury  that  it  was  enough  to  show  a  general 
want  of  common  care,  either  in  the  construction  of  his  places 
of  deposit  for  letters,  so  that  they  were  unsafe,  or  in  the  man- 
agement of  the  poetpoffice,  in  permitting  persons  to  go  behind 
the  railing  who  had  no  legal  right  to  go  there,  and  that  the 
letter  was  lost  in  consequehce  of  such  negligence;  and  these 
instructions  were  sustained  by  the  whole  court.  There  was  evi- 
dence as  to  the  construction  of  the  letter-boxes,  and  that  the 
defendant,  during  the  period  when  the  loss  occurred,  allowed 
persons  not  sworn  to  go  behind  the  railing;  but  there  was  no 
evidence  of  the  loss  of  other  letters.  This  case  is  not,  there- 
fore, an  authority  that  other  acts  of  negligence,  in  relation  to 
other  letters,  might  be  weighed  on  the  question  of  negligence, 
in  respect  to  the  letter  in  question,  unless  such  acts  were  in 
their  nature  continuing.  Had  the  evidence  in  the  case  before 
us  been  received  merely  to  prove  that  a  clerk,  by  whose  negli- 
gence the  letter  in  question  was  lost,  was  an  unfit  person  to  be 
appointed  or  continued  in  oflSoe,  and  that  his  unfitness  must 
have  been  known  to  the  defendant,  who  was  consequently  neg- 
ligent in  superintending  the  discharge  of  such  clerk's  dutieSr 
we  think  no  objection  could  have  been  made  to  it;  but  the  in- 
structions do  not  confine  the  evidence  to  that  object  On  the 
contrary,  it  authorizes  the  jury  to  weigh  the  testimony  upon  the 
point  of  negligence  in  the  loss  of  the  letter  in  question,  and  to 
that  extent  we  think  the  instructions  were  erroneous.  In  the 
general  direction  of  these  views  are  the  cases  of  Jackson  v. 
Smithf  7  Cow.  717,  where  it  was  held  that  the  general  char- 
acter or  habit  of  an  usurer  is  not  a  foundation  for  finding 
usury  in  a  particular  loan:  2  Cowen  &  Hill's  Notes  to  Phill. 
Bv.  330,  832;  Holcombe  v.  Hewsan^  2  Camp.  891;  1  Stark.  £v. 
17-39;  4  Id.  881;  Phdpa  v.  Conant,  80  Vt.  277;  CoUins  v. 
Darchestery  6  Cush.  896;  Hubbard  v.  Caneardy  86  N.  H.  62  [69 
Am.  Dec.  520];  1  Greenl.  Ev.,  sec.  62. 
Upon  these  views,  there  must  be  a  new  triaL 

In  AcnoH  won  Niouoknoi  Bvidwos  ov  Pbxvious  Commxt  and  aiiU 
of  dafendaat^  when  ftdmissiUe  and  when  not:  See  Oahagan  ▼.  Bottom  4f  L,  A 
JB.  Cb.,  79  Am.  Deo.  724^  note  727,  wiiere  other  oeeee  aro  eoQeoled. 
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Randall  v.  Boche. 

[1  Yboom,  32aj 
Lmr  Law  op  Nkw  Jkrsvt  Afplub  to  VoBHOir  m  well  m  %• 


Lnv  lOB  BanuEB  Fubhibhbd  Fobbion  Vusel  ox  Ckidit  ov  Ownkb  om 
Mamtem  n  NOT  JdABiraa  Ledi,  within  the  jnriedictioa  of  ooorto  d 
ftdminlty  of  the  United  States,  bnt  may  be  provided  for  by  state  statates 
and  enf oroed  by  state  ooorts. 

Lmr  lOB  Sumjss  Fubnuhkd  Foroon  Vbbbil  n  not  Excjludbd  ntOM 
Statb  CoavjZASlOE,  by  the  provision  of  the  United  States  oonstitation, 
giTing  to  Congress  tiie  power  to  regulate  eommeroe  with  foreign  nations, 
and  among  the  several  states^  if  Congress  has  not  legislated  on  the  snb- 
jeok 

ABMXMAun  JuBmacnov  ov  Unitbd  Statbb  Coitbts  n  BxaLuaiTB;  bnt  it 
is  jnrisdiction  over  admiralty  causes,  and  not  jurisdiction  cw%r  all  causes 
affscting  foreign  vessels,  or  over  all  liens  on  such. 

AcnoN  on  a  bond.    The  pleas  were  demurred  ta    The  facti 
mxe  stated  in  the  opinion. 

/.  W,  Scxidder,  for  the  plaintiff. 

OHehriH^  for  the  defendant. 

Bj  Conrt,  Elmeb,  J.  The  action  in  this  case  is  upon  a  bond 
given  under  the  twelfth  section  of  the  act  entitled,  *' An  act  for 
the  collection  of  demands  against  ships,  steamboats,  and  other 
vessels '^  3  Nix.  Dig.  629.  The  pleas  demurred  to  aver,  in 
sabstanoe,  that  the  vessel  in  question,  called  the  Pope  Catlin, 
a  foreign  vessel,  enroUed  in  the  state  of  New  York,  and 
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owned  by  Roche^  one  of  the  defendants,  the  master  of  said  ves* 
sel,  and  another  person^  both  of  whom  resided  in  New  York^ 
and  not  in  New  Jersey.  It  was  insisted  by  the  counsel  for  the 
defendants  that  the  act  above  referred  to  does  not  apply  to 
such  vessels;  and  if  it  does,  that  so  ficur  as  it  purports  to  give  a 
lien  for  supplies  furnished  to  a  vessel  engaged  in  commerce 
and  navigation  between  different  states,  it  is  in  conflict  with 
the  constitution  and  laws  of  the  United  States,  which  give 
exclusive  jurisdiction  of  admiralty  and  maritime  causes  to  the 
courts  of  the  United  States.  The  terms  of  the  act  certainly 
include  all  descriptions  of  vessels,  and  however  impolitic  such 
lien  laws  may  be  justly  regarded,  they  are,  at  present,  evidently 
much  in  favor  with  those  who  control  our  state  legislation,  and 
whether  wise  or  unwise,  must  be  enforced  according  to  their 
true  intention  by  our  courts.  The  act  is  copied  from  the  New 
York  law,  where  it  has  always  been  regarded  as  applying  to 
foreign  vessels;  indeed,  for  many  years,  only  such  vessels  were 
affected  by  it:  Birhbech  v.  Hobolen  F.  B.  Co.,  17  Johns.  64; 
Walker  v.  BlachweU,  1  Wend.  557;  Many  v.  JVbyee,  5  Hill,  84; 
Pendleton  v.  Franklinj  7  N.  Y.  508.  Similar  laws  exist  in 
many  of  the  eastern  and  western  states. 

In  regard  to  the  conflict  of  jurisdiction,  none  of  the  pleas 
show  that  the  lien  sought  to  be  enforced  was  within  the  juris- 
diction of  the  admiralty.  The  debt  was  contracted  by  Roche, 
the  master  of  the  vessel,  and  the  pleas  show  that  he  was  also 
one  of  the  owners.  By  the  maritime  law  of  this  country, 
where  a  master  obtains  supplies  in  a  foreign  port  (and  a  port 
in  a  different  state  from  that  in  which  the  vessel  is  owned  is 
for  this  purpose  held  to  be  a  foreign  port),  which  are  necessary 
to  enable  the  vessel  to  proceed,  it  is  presumed  that  he  makes 
the  contract  on  the  credit  of  the  vessel,  and  there  is  a  lieo 
which  will  be  enforced  by  the  admiralty  courts;  but  if  the 
supplies  were  obtained  by  an  owner  or  part-owner,  or  if  the 
master  obtains  them  on  his  own  credit,  they  are  not  liens: 
The  Virgin,  8  Pet.  538;  Thomas  v.  Osbom,  19  How.  22, 

It  will  not  be  necessary,  in  this  case,  to  decide  whether  a 
proper  maritime  lien  can  be  enforced  in  any  other  mode  than 
by  a  proceeding  in  admiralty  p  and  in  view  of  the  difficulties 
which  beset  the  whole  subject,  and  the  diversity  of  opinioik 
which  has  hitherto  prevailed  among  the  judges  of  the  supreme 
court  of  the  United  States,  it  is  best  to  express  no  opinion: 
See  Jaekaon  v.  Steamboat  Magnolia^  20  How.  296,  and  Taylor  v. 
Carryl,  Id.  583.    But  if  it  be  admitted  that  the  state  courts 
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have  no  jurisdiction  in  such  a  case,  to  divest  the  state  coortSy 
it  must  be  clearly  shown  that  the  lien  in  question  was  of  that 
description.  The  facts  stated  raise  no  such  presumption,  nor 
is  it  averred,  in  terms,  that  the  lien  was  one  that  came  within 
the  jurisdiction  of  the  admiralty. 

Judge  Story,  in  the  case  of  the  Barque  Chusauj  2  Story, 
461,  has  made  some  observations  which  would  seem  to  im- 
ply that  he  considered  the  New  York  statute  would  be  un- 
constitutional if  applied  to  a  foreign  vessel.  Judge  Nelson, 
however,  in  the  case  of  The  Olobe,  2  Blatchf.  480,  takes  a  dif- 
ferent view  of  it,  and  treats  it  as  creating  a  good  lien.  He 
notices  Story's  remark,  and  says:  ^'  But  this  remark  was  made 
in  answer  to  the  argument  that  the  statute  controlled  the 
jurisdiction  of  the  admiralty,  and  in  that  view  the  statute 
would  have  been  unconstitutional." 

Chief  Justice  Watkins,  in  the  case  of  Merrick  v.  Avery,  14 
Ark«  378,  gives  an  able  opinion  on  the  lien  law  of  Arkansas, 
and  remarks,  correotiy,  I  think,  that  the  beneficial  operation 
of  that  law  was  to  extend  the  privilege  of  the  maritime  lien 
upon  seagoing  vessels,  for  their  building  or  equipment  in  domes* 
tic  ports,  just  as  that  lien  existed  in  Europe,  and  would  have 
prevailed  in  England,  and  so  descended  to  this  country,  but 
for  the  jealousy  of  the  common  law. 

It  was  urged  by  counsel  that  the  provision  in  the  constitu- 
tion of  the  United  States  giving  to  Congress  the  power  to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
states  would  exclude  this  lien  from  state  cognizance.  Much 
of  the  difficulty  on  the  subject  probably  has  arisen  from  con- 
finmding  this  clause  with  that  giving  jurisdiction  to  the  federal 
courts  in  admiralty.  If  the  legislative  power  given  to  Con- 
gress to  regulate  conmierce  had  been  held  to  be  exclusive,  as 
is,  perhaps,  the  better  opinion,  it  would  have  covered  the 
wh<de  case,  and  no  state  legislature  could  create  a  new  mari- 
time lien,  or  in  any  way  interfere  with  foreign  commerce  or 
commerce  between  the  states.  Such,  however,  is  not  the  doc- 
trine of  the  supreme  court  That  court  holds  the  power  over 
commerce  to  be,  so  far  as  it  is  exercised,  paramount  to  state 
legislation;  but  the  power  of  the  state  remains,  in  other  casesy 
untouched,  so  that  what  Congress  has  not  regulated  each  state 
may  regulate  for  itself  within  its  own  territory.  As  the  con- 
stitution is  now  construed,  Congress  may  declare  what  debts 
shall  be  liens  on  foreign  vessels,  and  that  no  others  shall  be, 
and  thus  render  maritime  liens  uniform  throughout  the  Union,- 
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and  it  will  probably  not  be  long  before  it  will  be  found  indis- 
peneable  to  do  this.  Large  foreign  ships  are  now  liable  to  be 
seized  by  attachments,  and  other  state  process,  in  such  manner 
as  may  seriously  embarrass  commerce.  But  until  this  is  done, 
the  states  may  create  new  liens  on  vessels  and  enforce  them. 

What  are  properly  admiralty  and  maritime  causes,  it  has 
been  found  very  difficult  to  defioe,  and  cannot  be  said  yet  to 
be  definitely  settled.  In  its  nature,  however,  the  admiralty 
jurisdiction  is  exclusive.  But  it  is  jurisdiction  over  admiralty 
causes,  and  not  jurisdiction  over  all  causes  affecting  foreign 
vessels,  or  over  all  liens  on  such.  At  one  time  the  admiralty 
courts  enforced  liens  exclusively  of  state  creation,  a  practice 
now  abandoned  as  untenable:  Alien  v.  Newberry y  21  How.  245; 
Miiguire  v.  Card^  Id.  249.  If  a  cause  does  not  belong  to  the 
admiralty  courts,  they  cannot  interfere.  When  it  does,  the 
states  cannot  abridge  or  in  any  way  control  it  In  all  cases 
the  common  law  remedies  remain  and  may  be  resorted  to  in 
the  state  courts.  What  is  a  common-law  remedy,  and  how 
far  the  state  laws  may  change  the  course  of  proceeding,  are 
difficult  questions  I  shall  not  now  examine.  A  debt  constituting 
a  maritime  lien  may  be  collected  by  a  common-law  remedy, 
but  admiralty  proceedings  cannot  be  instituted  in  state  courts. 
Any  cause  of  action  which  does  not  constitute  an  admiralty 
cause  within  the  decisions  of  the  supreme  court*  of  the  United 
States,  is  not  affected  by  the  constitution  of  the  Upited  States. 
The  state  legislation  may  provide  new  liens  and  new  remedies 
for  such  causes  in  all  cases  of  vessels  or  parties  coming  within 
its  tehitory,  and  thereby  becoming  subject  to  its  laws.  It  is 
simply  a  contradiction  in  terms  to  say  that  a  cause  which  is 
not  an  'admiralty  or  maritime  cause  belongs  exclusively  to  a 
jurisdiction  which  is  confined  to  such  causes,  and  can  em- 
brace no  others. 

I  am  of  opinion  that  the  demurrers  are  well  taken,  and  that 
the  pleas  are  bad. 

Whelpley,  C.  J.,  and  Haines  and  Van  Dyke,  JJ.,  concurred. 

AirnnuLTT  JuBiBDionoH  or  Uhotd  Staxib  Coubtb  o  Ezglubits: 
Thomt  ▼.  Smiiftard^  26  Am.  Deo.  467;  oompftre  Ccm  ▼.  WooUey^  32  Id.  54; 
Thompmm  ▼.  Stecmboai  Morton,  69  Id.  66&  In  JBdwardg  t.  EUioU,  86  N.  J.  L. 
464,  it  was  said  that  it  wm  mmeoMMry  to  oonsider  whether  the  doctrine 
was  oppoeed  to  the  principal  caae,  that  to  ftf  as  the  New  Jeney  statute  was 
designed  to  aid  in  the  enforcement  of  a  maritime  oontract  for  which  ad« 
miralty  may  proceed  m  rern^  it  is  in  conflict  with  the  oonstitation  and  laws  of 
the  United  States. 

LbN  lOR  SUFPLIBB  FUSMIBHED  VVOOKL,  WIUPA'HJm  RxnOS  BY    HaBHIMI 

Law:  See  Cam  ▼.  WooUeg,  82  Am.  Deo.  64. 
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Adams  v.  Ross. 

OofvnrAST  WABBAnxso  Lahd  to  OBAsm  aitd  ■!■  Hnu  cuuni  or  Sir- 
LABOB  Brasi^  oar  ptM  by  wtoppel  a  greater  attate  than  that  mxprmmVy 
oQBTeyad. 

OoiVBVAiiT  or  WABBAinrr  A't-^^^"'"*  oklt  io  Eratb  GRAjnED,  of  pur- 
ported to  be  gnutted.  If  a  life  eitete  only  is  axprenly  oonTayad,  tha 
ocyrenantor  waxrante  nothing  mord;  the  oonTayaneo  is  the  prinoipa],  and 
the  oorenant  the  Inoident. 

QBuraoB  mm  Bxfbbs  hd  Lfmrr  am  to  Brati  Okahtkd  bt  Ubb  ov 
Nbobhabt  Wobiw  or  OoHTBrAiic&  In  conMtnimg  a  deed,  the  qnes- 
tum  ii^  not  what  eetete  did  the  graator  intend  to  pan,  bat  what  did  he 
paee  by  i^t  and  proper  wordi.  If  he  haa  failed  to  nae  the  proper  worda» 
BO  ezpraanon  of  intent^  no  amoont  of  recital  ahowing  the  intention,  will 
■apply  the  omiMion. 

WoBD  "BMom"  n  NBonBAsr  to  Gbbatb  Braxb  or  Fsb-omplb. 

WoBOB  or  PBoaBSAsioir,  ab  Wbll  ab  or  Ibhbbitaiici,  abb  'Swcebbaxt  to 


GmABTBB  Takbs  Eratb  roR  Lmy  with  Ybbted  Rbmaindbr  roB  Litb  to 
Child  or  Mabbxaob,  bom  after  tiie  oonTeyanoe,  snbject  to  open  and  let 
in  afler-bom  children,  by  a  deed  in  which  the  grantor,  in  oonsideration 
e£  lore  and  afieotion,  and  of  one  dollar,  grants,  bargains,  sells,  aliens, 
remisas,  releasea,  and  oonfirms  certain  lands  to  the  grantee,  for  and  dar- 
ing her  nataral  lif  e^  and  at  her  death  to  her  children  which  may  be  be- 
gotten of  her  present  hnsband,  with  a  ocrenant  of  warranty,  among 
others,  made  by  the  grantor  for  herself  and  her  heiri  with  the  grantee, 
her  heirs  and  assigns;  snd  the  hnsband  of  the  grantee  is  not  entitled  to 
cutesy  in  the  lands  on  sonriTing  his  wife. 

MoBTOAaB  or  InrAirr  Fbmb  Cotbbt  Cbbazb  No  Valid  Chabob  on  the 
land%  as  against  her. 

Ebbob  to  the  supreme  court  The  fieustB  are  stated  in  the 
optnioD. 

A.  O.  ZakrUkie^  for  the  plaintiff  in  error. 

/.  P.  Bradley  J  for  the  defendant.' 

By  Court,  Whelpuet,  J.  This  writ  of  error  brings  up  for 
reviewthe  judgment  of  the  supreme  court  giving  a  construo* 
iion  to  a  deed,  dated  the  9th  of  September,  1864,  between 
Anna  V.  Traphagen,  of  the  first  part,  and  Catharine  Ann  V.  B« 
Adams,  wife  of  Alonco  Whitney  Adams,  of  the  second  part, 
by  which  the  grantor,  in  consideration  of  natural  love  and 
affection,  and  of  one  dollar,  conveyed  to  the  grantee  the  prem« 
ises  in  the  deed  described.  The  operative  words  are  "grants 
bargain,  sell,  alien,  remise,  release,  convey,  and  confirm  unto 
the  said  party  of  the  second  part,  for  and  during  her  natural 
life,  and  at  her  death  to  her  children  which  may  be  begotten 
of  her  present  husband ;  to  have  and  to  hold  the  aboveHle» 
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«cribed  premises  unto  the  said  party  of  the  second  part  for 
and  daring  her  natural  life,  and  at  her  death  to  her  children 
which  may  be  begotten  of  her  present  husband,  Alonzo  W. 
Adams." 

The  deed  conveys  covenants  of  seisin  for  quiet  enjoyment 
against  encumbrances,  for  further  assurance  and  of  warranty. 

These  covenants  are  made  by  the  grantor  for  herself  and 
her  heirs  with  the  party  of  the  second  part,  her  heirs  and 
assigns. 

Mrs.  Adams,  at  the  date  of  the  conveyance  to  her,  was  a 
minor.  On  the  12th  of  October,  1855,  she,  with  her  husband, 
executed  a  mortgage  to  secure  the  payment  of  six  thousand 
dollars,  in  one  year  from  date,  upon  the  premises  conveyed  to 
her.  She  was  then  nineteen.  The  mortgage  was  to  Boss,  the 
applicant  in  the  supreme  court 

The  Erie  Bailway  Company,  under  the  provisions  of  an  act 
of  the  legislature,  took  a  part  of  the  land  in  question,  and 
hold  it  in  fee-simple.  The  value  of  the  land  taken  has  been 
ascertained  at  $3,061;  that  is  now  in  the  supreme  court,  to  be 
awarded  to  the  parties  entitled  to  it,  and  who  they  are  must 
depend  upon  the  true  construction  of  the  deed. 

What,  then,  are  the  rights  of  Mrs.  Adams,  her  husband,  and 
children,  one  having  been  bom  of  the  marriage  since  the  con- 
veyance; and  what,  if  any,  are  the  rights  of  Boss,  the  mort- 
gagee, to  the  money  in  court? 

The  supreme  court  held  that  the  estate  granted  by  the  deed 
was  an  estate  in  fee-tail  special  in  Catharine  Adams  and  the 
heirs  of  her  body  by  her  present  husband;  that  her  husband 
was  entitled  to  curtesy;  that  the  mortgage  to  Boss  on  the  in- 
terest of  Mrs.  Adams  was  void  as  to  her,  but  was  a  lien  upon 
the  estate  of  her  husband,  in  case  he  survived  her. 

This  decision  was  reached  by  interpreting  the  word 
^* children"  in  the  deed,  as  equivalent  to  *' heirs,"  calling  in  the 
covenants  in  aid  of  that  interpretation,  as  throwing  light  upon 
what  the  court  called  the  int^tion  of  the  grantor. 

The  supreme  court  was  right  in  holding  the  first  estate  con- 
veyed to  Mrs.  Adams  not  a  fee-simple;  the  express  limitation 
of  the  estate  to  her  during  life,  and  after  her  death  to  her 
children,  forbade  any  other  conclusion.  The  covenant,  war- 
ranting the  land  to  her  and  her  heirs  general,  cannot  enlarge 
the  estate,  nor  pass  by  estoppel  a  greater  estate  than  that  ex* 
pressly  conveyed.  A  party  cannot  be  estopped  by  a  deed,  or 
the  covenants  contained  in  it,  from  setting  up  that  a  fee-simple 
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4lid  not  pasa,  when  the  deed  expressly  shows  on  its  tace  exactly 
what  estate  did  pasQ,  and  that  it  was  less  than  a  fee:  Rawle 
on  CoTenants  for  Title,  420;  Blanehard  v.  Brooks,  12  Pick.  67; 
2  Co.  lit  885  b. 

Lord  Coke  expressly  says:  ''But  a  warranty  of  itself  cannot 
enlarge  an  estate;  as  if  the  lessor  by  deed  release  to  his  lessee 
for  life,  and  warrant  the  land  to  the  lessee  and  his  heirs;  yet 
doth  not  this  enlarge  his  estate." 

Justice  Vredenbnrgh,  in  his  opinion,  admits  this  to  be  law. 
He  says,  although  the  covenants  cannot  be  used  to  enlarge 
the  estate,  yet  they  may  be  used  to  show  in  what  sense  the 
wcN^ds  in  the  conveying  part  of  the  deed  were  used.  What 
Is  that  bat  enlarging  what  would  otherwise  be  their  meaning? 
If  withont  explanation  they  are  insufficient  to  pass  the  estate, 
does  not  the  explanation  enlarge  their  operation? 

The  learned  judge,  in  his  elaborate  opinion,  says:  '^From 
these  covenants  it  is  demonstrated  that^  by  the  terms  'children 
by  her  present  husband,^  the  grantor  intended  the  heirs  of  her 
body  by  her  present  husband."  It  follows,  from  this  argument, 
lihat  although  the  conveying  part  of  the  deed  may  not  contain 
aufficient  to  convey  the  estate  as  a  foe-simple,  for  example, 
yet  that  if  the  covenants  show  an  intent  to  pass  a  fecHEomple, 
it  will  pass. 

The  argument  is,  that  the  words  of  conveyance  and  covenant 
must  be  construed  together.  If  the  covenants  look  to  the 
larger  estatOi  that  will  pass  upon  the  intent  indicated.  Chil- 
dren are  said  to  be  equivalent  to  heirs,  because  she  warranted 
to  her  heirs;  and  the  heirs  are  said  to  be  not  heirs  general, 
because  she  called  them  children. 

The  inconsistency  between  the  conveyance  and  covenant 
flhows  mistake  in  the  one  or  the  other.  The  safest  ruleof  con- 
fltruction  is  that  propounded  by  the  supreme  court;  that  the 
quantity  of  the  estate  conveyed  must  depend  upon  the  opera- 
tive words  of  conveyance,  and  not  upon  the  covenants  defend- 
ing the  quantity  of  estate  conveyed. 

StartLDg  with  that  premise,  it  seems  difficult — nay,  impossi- 
ble— to  reach  the  conclusion  that  the  covenants  are  to  be  looked 
to  in  the  interpretation  of  the  conveyance  as  such. 

The  covenants  only  attach  to  the  estate  granted,  or  purport- 
ing to  be  granted.  If  a  life  estate  only  be  expressly  conveyed, 
the  covenantor  warrants  nothing  more.  The  conveyance  is 
the  principal,  the  covenant  the  incident.  If  they  do  not  ex- 
pressly enlarge  the  estate  passed  by  the  operative  words  of  the 
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deed,  I  cannot  perceive  upon  what  Bound  principle  of  consimc* 
Uon  ibey  can  have  that  effect  indirectly  by  throwing  light  on 
the  intention  of  the  grantor.  In  the  construction  of  a  deed  of 
conveyance  the  question  is  not  what  estate  did  the  grantor 
intend  to  pass,  but  what  did  he  pass  by  apt  and  proper  words. 
If  he  has  failed  to  use  the  proper  words,  no  expression  of  intent, 
no  amount  of  recital  showing  the  intention,  will  supply  the 
omission,  although  it  may  preserve  the  rights  of  the  party 
under  the  covenant  for  further  assuranoe  or  in  equity  upon  a 
bill  to  reform  the  deed. 

The  object  of  the  covenants  of  a  deed  is  to  defend  the  estate 
passed,  not  to  enlarge  or  narrow  it.  To  adopt,  as  a  settled  rule 
of  interpretation,  that  deeds  are  to  be  construed  like  wills, 
according  to  the  presumed  intent  of  the  parties  making  them^ 
to  be  deduced  from  an  examination  of  the  whole  instrument, 
would  be  dangerous,  and  in  my  judgment,  in  the  last  degree 
inexpedient.  It  is  far  better  to  adhere  to  the  rigid  rules  estab- 
lished and  firmly  settled  for  centuries  than  to  open  so  wide  a 
door  for  litigation,  and  render  uncertain  the  titles  to  lands. 
The  experience  of  courts  in  the  construction  of  wills;  the  di£El-* 
culty  in  getting  at  the  real  intent  of  the  party,  where  imper* 
fectly  expressed,  or  where  he  had  none;  the  doubt  which  alwaye 
exists  in  such  cases,  whether  the  court  has  spelled  out  what 
the  party  meant, — all  combine  to  show  the  importance  of  ad* 
hering  to  the  rule  that  the  grantor  of  a  deed  must  express  hie 
intent  by  the  use  of  the  necessary  words  of  conveyances,  as 
they  have  been  settled  long  ago  by  judicial  decision,  and  the 
writings  of  the  sages  of  the  law.  Upon  this  point,  it  is  not 
safe  to  yield  an  inch;  if  that  is  done,  the  rule  is  effectually 
broken  down.    Where  shall  we  stop  if  we  start  here  7 

Littleton  says:  ^'  Tenant  in  fee-simple  is  he  which  hath  lands 
or  tenements  to  hold  to  him  and  his  heirs  forever.  For  if  a 
man  would  purchase  lands  or  tenements  in  fee-simple,  it  be- 
hooveth  him  to  have  these  words  in  his  purchase:  '  to  have  and 
to  hold  to  him  and  his  heirs.'  For  these  words, '  his  heirs,' 
make  the  state  of  inheritance.  For  if  a  man  purchase  lands 
by  these  words, '  to  have  and  to  hold  to  him  forever,'  or  by 
these  words, '  to  have  and  to  hold  to  him  and  his  assigns  for- 
ever,' in  these  two  cases  he  hath  but  an  estate  for  life,  for  that 
there  lack  these  words,  ^  his  heirs,'  which  words  only  make 
an  estate  of  inheritance  in  all  feoffments  and  grants. 

"  These  words,  *  his  heires,'  doe  not  only  extend  to  his  imme> 
diate  heires,  but  to  his  heires  remote  and  most  remote,  bom  and 
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to  be  bom,  aub  ^Ums  voeahtUis  *  hssredtbus  aui£  omneB  hmre* 
desjpropinqui  camprehenduntury  et  renu>t%^  nati  et  nascUuri,  and 
hxredum  appellatione  veniwnij  haredea  haredum  in  infinitum. 
And  the  reason  wherefore  the  law  is  so  precise  to  prescribe 
oertaine  words  to  create  an  estate  of  inheritance,  is  for  avoiding 
of  uncertainty,  the  mother  of  contention  and  confusion  ":  1  Co. 
lit.,  1  a,  8  b;  1  Shep.  Touch.  101;  Com.  Dig.,  tit  Estate,  A,  2; 
Pteston  on  Estate,  1,  2,  4, 5;  4  Cm.  Dig.,  tit  82,  c.  21,  c  1. 

There  are  but  two  or  three  exceptions  to  this  mle:  the 
cases  of  sole  and  aggregate  corporations,  and  where  words  of 
reference  are  used,  ^^as  folly  as  he  enfeoffed  me";  a  gift  in 
frank  marriage,  etc.,  which  are  to  be  found  stated  in  the  au- 
thorities already  cited. 

These  exceptionB  create  no  confosion;  they  are  as  clearly 
defined  and  limited  as  the  rule  itsel£ 

The  word  **  heirs ''  is  as  necessary  in  the  creation  of  an 
estate-tail  as  a  fee-simple:  1  Co.  Lit  20  a;  4  Cm.  Dig.,  tit  82, 
c  22,  sec.  11;  4  Kent's  Com.  6;  2  Bla.  Com.  114. 

This  author  sets  this  doctrine  in  clear  light  He  says:  ^'As 
the  word  *  heirs '  is  necessary  to  create  a  fee,  so  in  forther  limi- 
tation of  the  strictness  of  feodal  donation,  the  word  ^body'  or 
some  other  word  of  procreation  is  necessary  to  make  it  a  fee- 
tail.  If,  therefore,  the  words  of  inheritance  or  words  of  pro* 
creation  be  omitted,  albeit  the  other  words  are  inserted  in  the 
grant,  this  will  not  make  an  estate-tail,  as  if  the  grant  be  to  a 
man,  and  his  issue  of  her  body,  to  a  man  and  his  seed,  to  a 
man  and  his  children  or  offspring,  all  these  are  only  estates 
for  life,  there  wanting  the  words  of  inheritance." 

The  rale  in  Shelley's  case,  that  when  the  ancestor,  by  any 
gift  or  conveyance,  takes  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited  either  immedi- 
ately or  mediately  to  his  heirs  in  fee  or  in  tail,  that  always  in 
such  cases  the  word  '^  heirs  "  are  words  of  limitation  and  not 
of  purchase:  SheOey'a  Case,  1  Coke,  93;  4  Cm.  Dig.,  o.  23, 
sec.  8,  tit  82,  requires  the  use  of  the  word  ^' heirs  "  to  bring  it 
in  operation. 

No  circumlocution  has  been  ever  held  sufficient  It  is  be- 
lieved no  case  can  be  feund  where  this  rule  has  been  held  to 
apply,  unless  the  word  ^^  heirs "  has  been  used  in  the  second 
limitation. 

Neither  the  researches  of  the  learned  judge  who  delivered 
the  opinion  of  the  supreme  court,  nor  those  of  the  very  dili- 
gent counsel  who  argued  the  case  here,  have  produced  a  case 
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decided  in  England  or  in  any  state  of  this  Union  abiding  by 
the  common  law,  where,  in  a  conveyance  by  deed,  the  word 
"  children "  has  been  held  to  be  equivalent  to  heirs.  That 
this  has  been  determined  in  regard  to  wills  is  freely  conceded, 
but  that  does  not  answer  the  requisition.  The  reasoning  of 
the  supreme  court  is,  to  my  mind,  entirely  unsatisfetctory.  In 
the  administration  of  the  law  of  real  estate,  I  prefer  to  stand 
iuper  arUig^Juu  viasj  stare  decisis;  to  maintain  the  great  rules 
of  property,  to  adopt  no  new  dogma,  however  convenient  it 
may  seem  to  be.  The  refined  course  of  reasoning  adopted  in 
the  &ce  of  so  great  a  weight  of  authority  rather  shows  what 
the  law  might  have  been  than  what  it  is. 

I  am  utterly  unprepared  to  overturn  the  common  law,  as 
understood  by  Littleton,  Coke,  Shepherd,  Cruise,  Blackstone, 
Kent,  and  all  the  judges  who  have  administered  it  for  three 
centuries,  and  to  adopt  the  dogma  that  intention,  not  expres- 
sion, is  hereafter  to  be  the  guide  in  the  construction  of  deeds. 
That  would  be  as  unwarrantable  as  dangerous. 

Under  this  deed  Mrs.  Adams  took  an  estate  for  life,  which 
was  not  enlarged  by  the  subsequent  limitation  to  a  fee-tail. 
The  remainder  vested  in  Anna  Adams,  the  child  of  the  mar- 
riage, for  life,  subject  to  open  and  let  in  after-bom  children  to 
the  same  estate. 

The  deed  operated  as  a  covenant  to  stand  seised.  The 
proper  and  technical  words  of  such  a  conveyance  are,  ^  stand 
seised  to  the  use  of,"  etc.;  but  any  other  words  will  have  the 
same  efiTect,  if  it  appear  to  have  been  the  intention  of  the  par- 
ties to  use  them  for  that  purpose.  The  words  ^*  bargain  and 
sell,  give,  grant,  and  oonfirm,"  have  been  allowed  so  to  operate: 
4  Cm.  Dig.,  tit  82,  c.  10,  seal,  2. 

By  such  a  covenant,  an  estate  may  be  limited  to  a  perscm 
not  in  essey  if  within  the  considerations  of  blood  or  marriage: 
Feame  on  Remainders,  288;  Chedington?s  Casey  1  Coke,  154  a; 
1  Preston  on  Estate,  172, 176;  Doe  v.  Martin^  4  Term  Rep.  39. 

This  deed,  on  the  face  of  it,  expresses  the  considerations  of 
natural  love  and  affection  as  well  as  the  money  consideration 
of  one  dollar. 

It  follows  fix)m  these  considerations  that  Adams  is  not 
entiUed  to  curtesy  in  the  lands  on  surviving  his  wife.  The 
mortgage  to  Ross  created  no  valid  charge  on  the  estate 
against  Mrs.  Adams,  she  being  a  minor  when  it  was  executed. 

Mrs.  Adams's  interest  in  the  land  was  subject  to  the  pro- 
visions of  the  act  for  the  better  securing  the  property  of  mar^ 
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womeiiy  passed  March  25, 1852;  the  deed  to  her  was  after 
act  passed. 

This  was  clearly  a  gift  or  grant  within  the  meaning  of  the 
act  The  legislature  did  not  intend  to  limit  the  benefits  of 
the  act  to  property  conveyed  by  a  deed  operating  as  a  gift  or 
grant;  all  the  ordinary  modes  of  acquiring  property  by  deed 
were  intended  by  the  use  of  the  terms  ^'  gift/'  "  grant."  The 
reasoning  of  Justice  Vredenburgh  upon  this  point  is  conclu« 
nve.  Upon  the  determination  of  the  respective  life  estates, 
the  land  reverts  to  Miss  Traphagen. 

The  judgment  of  the  supreme  court  must  be  reversed.  The 
money  in  court  must  be  invested  for  the  benefit  of  Mrs.  Adams 
for  life,  and  after  her  death,  for  the  benefit  of  the  surviving 
children  of  the  marriage,  in  equal  shares,  during  their  respect- 
ive lives,  and  at  their  deaths,  respectively;  their  several  shares 
must  be  paid  to  Miss  Traphagen,  or  if  she  be  then  dead,  to  her 
heirs  or  devisees. 

Combs,  Obssn,  Risley,  Van  Dtkb,  Wood,  Cobnelison, 
Haihbs,  and  Swain,  JJ.,  concurred  in  reversing  the  order  of 
the  supreme  court. 

OorwKAwn  or  Tthm  oiiniOT  Bn.Aaos  Bbiati^  nor  put  by  •stoppal  % 
giitfli  inteNit  than  that  ezprenly  oonTeyeds  Lountberp  ▼.  Loeander,  29 
N.  J.  Bq.  668;  ^tem  ▼.  JhmdJty,  86  N.  J.  L.  434,  both  oitmg  the  prindpU 

WoBD  '^Hms"  n  KaonBABT  to  Gbxatb  Estate  nr  Fsb-sdcfls:  Ld- 
iemdorfer^,  Ddpl^  66  Am.  Deo.  137;  Rector  t.  Wtrngh,  67  Id.  251;  oomparo 
OtmMi  r.Doeea  dem.  Bom,  44  Id.  73;  QoM  v.  Lrnnb,  46  Id.  187.  The 
prindpal  caee  u  oited  in  ^fftem  t.  Z>ottfiefly,  86  N.  J.  L.  434»  to  the  point  thai 
Hie  word  "hetn"  ie  neoeeiary  in  a  oonToyance  to  the  oreation  of  a  fee- 
smple^  and  no  ezpreoaion  of  tntention,  in  aabstitated  tenna,  will  hare  an 
eq[iiivauBt  cibot. 

bcAXB-TAiL,  WHSir  CUuxKDs  See  PHo$  ▼.  Taykr,  70  Am.  Deo.  10&»  and 


Thi  nuvGirAL  oasb  o  orbd  in  VamaUa  t.  Brewer,  82  N.  J.  Eq.  289,  te 
Hie  point  that  in  Hie  oooatniotion  of  a  deed,  the  qneetion  ia  not  what  did  the 
grantor  intend  to  do^  bat  what  haa  he  done  by  apt  and  proper  words;  and  in 
Hw^e  Bai^rew.  Atwood,  26  Id.  606^  to  the  point  that  the  worda  "gift"  or 
"grant"  foond  in  the  New  Jeney  atatnte^  aJlowing  a  /erne  eooeri  to  aoquire 
title  to  real  eetate  by  gift  or  grants  and  to  hold  it  aa  hw  aepante  eatata^  are 
Mi  need  in  a  pniely  teehniflal  aenaa,  bat  were  Inaerted  to  embraoe  aO  modee 
eC  aoqiDifing  land  liy  deed. 
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DaNBUBY   V.    ROBINBON. 

iUmim  or  Mobiqioi^  with  Kkowlxdgb  of  Fbaud  or  m  IiroBmogi»  i» 

■ot  A  botiajide  poroliaaa;  and  the  fsot  that  ho  paid  foil  ooondentioB  for 

tfao  Mtigninont  will  not  aid  him. 
BoBDKN  OF  Pbotino  THAT  Aflsioim  OF  Feausulbxtt  Mobtoaob  b  ho* 

Bona  Fidb  Pubohasib  for  Tilae,  withoat  notico  of  tho  tend.  Is  x^ptm 

tiio  dofondant  Id  a  anit  by  tho  assignee  to  foreclose  the  mortgage, 
fmji  of  Bona  Vn>B  FuiumAmsR  of  Mobtoaob  Madb  to  I>EFBAin>  Gbbd- 

IT0B8  of  the  mortgagor  is  yalid,  as  against  saoh  creditors. 
BiBHTS  OF  Bona  Fidb  Puxohasxr  fbok  Fbaudulknt  Qrantbb  abb  not 

Impaibxd  by  the  fact  that  judgments  were  reooTered  by  the  creditors 

against  the  frandolent  grantor  prior  to  the  oonT^yanoe  by  the  frandnleni 

grantee. 
OoROBAiJiD  Dbfbct  ob  Sbobxt  Bquitt  Abisino  fbom  Oonbvot  of  Pb»» 

TI0U8  OwNBBS  OF  PBOFBBTTy  of  whidi  the  purchaser  had  no  notioep  caa« 

not  be  set  up  against  him. 

Bill  to  foreclose  a  mortgage.    The  opinion  states  the  case* 

StTongy  for  the  complainant. 

J7.  r.  SpetTy  for  the  defendants. 

By  Court,  Green,  Chancellor.  The  bill  is  filed  to  forecloeo 
a  mortgage  for  one  thousand  dollars,  given  by  William  Robin* 
son  to  Andrew  Robinson,  and  by  him  assigned  to  the  com* 
plainant.  The  mortgage  was  executed  and  recorded  on  the 
Ist  of  October,  1856,  and  was  assigned  to  the  complainant  on 
the  11th  of  June,  1857,  to  secure  the  sum  of  five  hundred  dol- 
lars, and  by  a  subsequent  assignment  acknowledged  and 
recorded  on  the  9th  of  November,  1869,  for  the  further  cod* 
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«ideratioii  of  five  hundred  dollars,  was  anconditioQally  as- 
«igned  to  the  complainant 

After  the  recording  of  the  mortgage,  bnt  before  its  assignment 
to  the  complainant,  judgments  were  recovered  against  the 
mortgagor,  and  the  mortgaged  premises  levied  upon  by  virtue 
of  executions  issued  thereon.  On  the  21st  of  January,  1861, 
the  premises  were  sold  by  virtue  of  these  executions,  and  were 
tfubeequently  conveyed  to  William  Dunham,  the  purchaser  at 
the  sheriff's  sale.  Answers  are  filed  by  one  of  the  judgment 
erediton  and  by  the  purchaser  at  the  sheriff's  sale,  alleging 
fraud  in  the  inception  of  the  mortgage,  knowledge  of  the  firaud 
by  the  assignee,  and  want  of  consideration  for  the  assignment. 

The  answers  allege,  and  the  evidence  proves,  that  the  bond 
and  mortgage  in  their  inception  were  fraudulent.  They  were 
given  without  consideration  for  the  purpose  of  protecthig  the 
mortgagor's  property  from  his  creditors.  The  fact  is  proved 
by  the  express  testimony  of  the  mortgagor  and  mortgagee, 
whose  evidence  in  this  particular  is  uncontradicted.  Upon 
this  point  there  is  no  controversy. 

The  answers  further  allege  that  the  complainant  took  the 
assignment  with  full  knowledge  of  the  fraud,  and  without  pay- 
ing any  ^consideration  therefor.  The  complainant  claims  to 
be  a  bona  fide  purchaser  for  value  without  notice  of  the  fraud. 
The  burden  of  proof  is  upon  the  defendants.  The  mortgagor 
testifies  that,  prior  to  the  assignment,  he  informed  the  com- 
plainant that  the  mortgage  was  given  to  protect  his  property 
from  his  creditors,  and  that  the  assignment  was  purely  volun- 
tary. Both  facts  are  expressly  denied  by  the  complainant  in 
his  evidence.  It  is  clearly  shown  that  at  the  date  of  the  first 
assignment,  which  was  in  the  nature  of  an  hyiK>thecation  of  the 
3K>rtgage  to  secure  the  payment  of  five  hundred  dollars,  the 
complainant  gave  to  the  assignor  his  check  upon  the  state 
bank  at  New  Brunswick  for  five  hundred  dollars;  that  on  the 
same  day  the  check  was  presented  and  paid  to  the  assignor, 
and  by  him  paid  to  the  mortgagor.  The  mortgage  thus 
a&dgned  was  held  by  the  complainant  as  security  for  the  five 
hundred  dollars  advanced  until  the  9th  of  November,  1859, 
and  one  year's  interest  paid  on  the  sum  advanced.  At  or  about 
the  time  of  the  absolute  transfer  of  the  mortgage,  it  is  shown 
that  Danbury,  the  complainant,  became  security  to  Stout  and 
Company  tor  the  further  sum  of  five  hundred  dollars,  for  goods 
to  be  furnished  to  the  mortgagor.  Upon  the  faith  of  this 
goaranty,  goods  to  the  amount  of  $497  were  furnished  to 
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Robinson,  and  the  amount  paid  by  the  complainant.  The 
account  given  by  the  complainant  of  the  transaction  is,  that 
the  first  sum  of  fiye  hundred  dollars  was  advanced  by  him 
upon  the  understanding  that  out  of  that  sum  he  should  be 
paid  a  debt  due  him  from  Robinson,  the  mortgagor,  of  one 
hundred  dollars,  which  was  the  inducement  for  the  loan,  and 
that  the  balance  was  applied  for  and  taken  by  Robinson,  to 
enable  him  to  go  into  business  after  his  failure;  and  that  the 
second  advancement,  sixteen  months  afterwards,  was  made  at 
Robinson's  request  to  enable  him  to  continue  his  business. 
All  the  circumstances  tend  to  corroborate  the  truth  of  this 
statement.  It  is  shown  that,  soon  after  the  first  assignment 
a  shop  was  fitted  up  in  Robinson's  house,  and  business  trans- 
acted there  in  the  name  of  his  son,  and  that  at  the  date  of 
the  second  assignment  he  obtained  credit  to  the  amount  of 
five  hundred  dollars,  in  the  transaction  of  his  business,  upon 
the  faith  of  the  complainant's  guaranty.  The  conduct  of  the 
parties  and  the  terms  of  the  assignments  are  strictly  in  accord- 
ance with  this  view  of  the  case.  Both  assignments  were 
acknowledged  and  immediately  recorded.  The  second  assign- 
ment is  absolute.  The  first  assignment  is  conditional,  and 
drawn  with  great  particularity.  It  recites  that  five  hundred 
dollars  is  due  from  the  assignor  to  the  assignee  for  money  lent, 
which,  by  agreement  between  the  parties,  was  to  be  repaid  on 
the  1st  of  May,  in  five  successive  years,  with  interest  for  the 
first  year  on  five  hundred  dollars,  and  annually  thereafter  on 
the  amount  remaining  unpaid,  with  the  privilege,  on  the  part 
of  the  assignor,  of  paying  the  entire  amount  at  his  option  at 
any  time  before  the  last  installment  became  due.  It  further 
provides  that  in  case  Danbury  collected  the  money  due  on  the 
mortgage,  he  should,  after  paying  the  five  hundred  dollars  ad- 
vanced by  him,  with  all  costs  and  charges,  pay  the  surplus,  if 
any,  to  the  assignor.  This  arrangement  gave  the  control  of 
the  mortgage  and  perfect  security  to  the  assignee.  It  pro- 
tected the  interests  of  the  assignor.  It  gave  ample  time  and 
opportunity  to  the  party  for  whose  benefit  the  loan  was  made 
to  repay  the  loan  out  of  the  proceeds  of  the  business.  This  is 
precisely  such  an  arrangement  as  would  naturally  have  been 
made  by  the  parties  if  acting  in  good  fiedth,  each  desirous  of 
protecting  his  own  interest  It  would  scarcely  have  been  re- 
sorted to  if  the  whole  transaction  was  a  sham.  The  only  ex- 
planation that  Robinson  gives  of  it  is,  that  it  was  all  devised 
the  more  efiectuUy  to  cloak  the  fraud.    This  is  possible,  but 


Feb.  1862.]  Danbuby  v.  Robinson  247 

blg^y  improbable.  The  evidence  satisfEictorily  establishes 
the  tact  that  the  complainant  advanced  the  full  amouni  of 
the  mortgage  debt  as  a  consideration  for  the  assignment. 

Was  the  complainant  a  bona  fide  purchaser  without  notice 
of  the  fraud?  If  he  was  not,  if  he  took  the  assignment  with 
knowledge  of  the  fraud,  the  fact  that  he  paid  full  considera- 
tion will  not  aid  him.  Robinson  swears  that  Danbury  had 
express  notice  of  the  fraud;  that  he  told  him,  before  either  of 
the  assignments  were  executed,  that  the  mortgage  was  made 
without  consideration  for  the  purpose  of  protecting  the  prop- 
erty of  the  mortgagor  from  his  creditors.  This  Danbury 
d«nies,  and  testifies  that  he  never  heard  or  knew  of  the  fraud 
until  Danbury  was  about  to  make  sale  of  Robinson's  property 
imder  execution,  long  after  the  last  assignment.  The  fact 
was  then  for  the  first  time  made  known  to  him  by  Robinson, 
and  disclosure  was  threatened  if  Danbury  persisted  in  press- 
ing his  execution.  Upon  which  side  of  this  conflicting  state- 
ment lies  the  probability?  If  the  assignment  to  Danbury 
was  purely  voluntary,  if  he  accepted  the  assignment  for  Rob- 
inson's benefit  merely  to  aid  him  in  defrauding  his  creditors, 
it  is  highly  probable  that  Robinson  informed  him  of  the  real 
truth  of  the  case.  He  must  have  done  so  to  have  given  Danbury 
an  inducement  for  his  conduct.  But  the  fact  is  established 
that  Danbury  advanced  a  full  consideration  for  the  mortgage; 
that  he  took  the  assignments  as  security  for  the  moneys  ad- 
vanced, and  that  they  were  made  and  placed  upon  record  at 
the  time  of  making  the  loans.  It  is  not  probable,  while  Rob- 
inson was  seeking  to  obtain  from  Danbury  a  loan,  and  ofier- 
ing  him  security  for  its  repayment,  that  he  would  have  told 
him  that  the  security  ofiered  was  fraudulent  and  worthless. 

The  evidence  is  not  sufficient  to  impeach  the  title  of  the 
complainant  as  a  bona  fide  purchaser  of  the  mortgage  without 
notice  of  the  fraud. 

It  is  further  urged  that  if  the  complainant  be  a  bona  fide 
purchaser  of  the  mortgage  without  notice,  his  title  is  never- 
theless invalid  as  against  the  creditors  of  the  fraudulent  mort- 
gagor. It  was  so  held  by  the  supreme  court  of  Connecticut, 
in  Preiton  v.  Crofut^  1  Conn.  527;  and  by  Chancellor  Kent,  in 
Roberts  v.  Anderson^  3  Johns.  Ch.  371.  These  cases  distin- 
guish between  the  operation  of  the  statute  of  27  Eliz.,  c.  4,  in- 
tended to  protect  bona  fide  purchasers,  and  the  statute  of  13  Id., 
c  6,  made  to  protect  creditors.  They  admit  that  under  the 
tatter  statute  a  purchaser  for  a  valuable  consideration  without 
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notice  from  a  fraudulent  grantee  will  be  preferred  to  a  subee* 
quent  purchaser  for  a  valuable  consideration  from  the  grantor. 
The  first  purchaser  has  in  such  case  the  preference,  whether 
he  takes  from  the  fraudulent  grantor  or  grantee.  But  thej 
maintain  that  under  the  latter  statute  a  bona  fide  purchaser 
without  notice  from  a  fraudulent  grantee  acquires  no  title  by 
the  conveyance  against  the  creditors  of  the  fraudulent  grantor. 
The  distinction  is  not  well  founded. 

The  decision  of  the  chancellor  in  Roberta  v.  Andersonj  8 
Johns.  Ch.  371,  was  unanimously  reversed  by  the  court  of  ap> 
peals,  and  the  dictinction  made  by  the  chancellor  in  the  con- 
struction of  the  two  statutes  declared  to  be  without  foundation: 
Anderson  v.  RoberU^  18  Johns.  615  [9  Am.  Dec.  235]. 

The  subject  is  very  fully  examined  by  Chief  Justice  Spencer, 
in  delivering  the  opinion  of  the  court  of  appeals,  and  has  been 
elaborately  discussed  and  definitively  settled  in  numerous  other 
cases:  Bean  v.  Smithj  2  Mason,  252;  Somes  v.  Brewery  2  Pick. 
198  [13  Am.  Dec.  406];  Oriental  Bank  v.  Haskins^  3  Met  332 
[37  Am.  Dec.  140];  Oreen  v.  Tanner^  8  Id.  422;  Dugan  v. 
Vattier,  3  Blackf.  245  [25  Am.  Dec.  105]. 

"It  is  now  the  settled  American  doctrine  that  a  bona  fide  par- 
chaser  for  valuable  consideration  is  protected  under  the  stat- 
utes of  13  and  27  Elizabeth,  as  adopted  in  this  country, 
whether  he  purchases  from  a  fraudulent  grantor  or  a  fraud- 
ulent grantee;  and  that  there  is  no  difierence  in  this  respect 
between  a  deed  to  defraud  subsequent  creditors  and  one  to 
defraud  subsequent  purchasers.  They  are  voidable  only,  and 
not  absolutely  void":  4  Kent's  Com.  464. 

The  rights  of  the  bona  fide  purchaser  from  the  fraudulent 
grantee  are  not  impaired  by  the  fact  that  judgments  were  re- 
covered by  the  creditors  against  the  fraudulent  grantor  prior 
to  the  conveyance  by  the  fraudulent  grantee.  The  judgments 
constitute  no  lien  upon  the  legal  title  of  the  grantee.  The 
title  acquired  by  the  purchaser,  according  to  every  legal  test, 
was  perfect.  A  concealed  defect  or  secret  equity  arising  from 
the  conduct  of  those  who  previously  owned  the  property,  of 
which  the  purchaser  had  no  notice,  cannot  be  set  up  against 
him:  Fletcher  v.  Peck,  6  Cranch,  133;  Anderson  v.  Roberts.  18 
Johns.  531  [9  Am.  Dec.  235]. 

The  complainant  is  entitled  to  a  decree  according  to  the 
prayer  of  his  bill.  A  reference  will  be  ordered  to  ascertain 
the  amount  due  upon  the  mortgage. 
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PUBOEAaSR  WOB.  NOTIOI,  THOVOH  10ft  FULL  COKHmiftATrftW,  18  JTOT  BOIIA 

^mB:  See  Wcarmer  t.  ITUMafer,  72  Am.  Deo.  65,  and  note  68. 

BoHA  Fn>B  PoBOBiflift  lOft  Valuablb  Oovbidsbation  without  Nofum 
n  PBOTBorED  as  to  his  title,  whether  he  purohases  from  a  fraadulent  grantor 
or  a  frandnlent  grantee:  NewSn  ▼.  Osborne^  72  Am.  Deo.  566,  and  note  citing 
ftior  caaes  568;  Wpier.  DatOridge,  Id.  14^,  and  note  152. 

Aasnum  of  Mobivoaos  without  Nonoi  Takis  It  SvBJior  to  all  the 
«q;iiity  of  the  mortgagor,  hat  not  to  any  seoret  eqni^of  a  third  person  against 
-the  assignor:  McU  ▼.  ClaHs,  40  Am.  Deo.  566,  and  note  572. 

The  prixcipal  gasb  d  grid  to  tho  point  that  while  a  pnrdhaser  for  Tslne 
ol  a  chose  in  action  Is  bound  hj  the  eqnitios  eTJwting  against  it  in  the  hands 
<of  the  original  oUigor,  ho  is  not  bound  by  the  latent  equities  in  faTor  ol  third 
ptttiea  of  which  he  had  no  notioe':  Puktam  ▼•  Ctark,  29  N.  J.  Bq.  415;  and 
that  a  eopoealed  defect  or  secret  equity  arising  from  the  oondnot  ol  tiiose 
who  prerioosly  owned  the  prupstiy  ol  which  the  purchaser  had  no  notioeb 
eannot  be  set  np  againal  hims  Vrtdmimryfi  t.  Bmrwdt  81  U.  281;  Afgkkm  ▼. 
AMa;id.884. 


Nrwman  V.  Landbikb. 

U  MoOAsm,  80L] 
ov  DDBnuairr  or  Bqiuxrr  to  Bbqvzbb  SiooBirr  job  Ooni  from 
the  ewnphiinaiitwho  is  resident  abroad^  does  not  rest  upon  the  proTiaions 
ol  the  staiate  slone.  It  is  an  ancient  and  weU-estabUshed  nde  that  on 
the  agplicatioQ  ol  the  defendant  the  court  will  order  such  %  complainant 
to  gire  secoxity  for  coatsb  and  in  the  mean  time  will  direct  all  procmndiiip 
to  be  stayed. 

To  Bmnui  DDBnuairr  n  Bquitt  to  Obdib  BaQunovo  Comvlaxhaiit  to 
QtTwm  SwuJUTi  JOB  CoRS^  it  is  not  neoessary  that  the  comtpbunant 
ahoold  reside  oat  of  the  state  at  the  time  of  filing  his  bill;  it  will  be 
granted  if  the  complainant  goes  abroad  to  reside  after  the  oommence- 
meot  of  the  sait. 

fimasiAVT  Of  Equitt  Waitxs  Biobt  to  Fiynp"  Sbovutt  vob  Oosni 
fBOK  KoH-BvnmiT  Complaxhaut  by  taking  any  step  in  the  canse  after 
notioe  of  the  non-residence. 

AvfiikATrr  ozr  Appuoaiioh  iob  Obdxb  BsQunmio  OomfIjATnamt  in  Equrt 
TO  Oivs  SaouBirr  iob  Costs  on  the  ground  of  lus  removal  from  the 
state  aince  the  commencement  of  the  sait^  most  show  dearly  that  the 
defendant  was  not  aware  of  the  remoTal  at  the  time  of  taking  the  last 
step  in  the  caose. 

AmBATR  voT  TAftBN  PuBsuAXT  TO  BuiB  OF  CouBT  will  be  cxcladed  ai 

Lteridenoe. 


MonoN  by  defendant  for  an  order  requiring  the  complainant 
to  file  security  for  costs  on  the  ground  that  he  had  remored 
fxaai  the  state  after  filing  his  UlL 

Slaghtf  for  the  motion, 
r,  eonira. 
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By  Court,  Grsen,  Chancellor.  The  right  of  a  defendant  iv^ 
equity  to  require  from  the  complainant,  who  is  resident  abroad, 
security  for  the  costs  of  the  suit,  does  not  rest  upon  the  pro> 
yfsions  of  our  statute.  It  is  an  ancient  and  well-established 
rule  that  if  the  complainant  is  resident  abroad,  the  court,  on 
the  application  of  the  defendant,  will  order  him  to  give  secu- 
rity for  costs,  and  in  the  mean  time  will  direct  all  proceedinga- 
to  be  stayed:  1  Darnell's  Practice,  85;  1  Hoffman's  Practice, 
200. 

Nor  is  it  necessary,  to  entitie  the  defendant  to  the  order, 
that  the  complainant  should  reside  out  of  the  state  at  the  time- 
of  filing  his  bill  of  complaint.  It  will  be  granted,  if  the  com- 
plainant goes  abroad  to  reside  after  the  commencement  of  the- 
suit:  Anonymousj  2  Dick.  776;  Weeks  v.  Cofo,  14  Ves.  517; 
Dyott  V.  Dyotty  1  Madd.  187;  1  Daniell's  Practice,  86;  1  Smith'» 
Practice,  658;  1  Hoffman's  Practice,  200.    ^ 

But  if  the  fact  of  the  non-residence  of  the  complainant  ap* 
pear  upon  the  face  of  the  bill,  or  is  known  to  the  defendant,  he- 
must  apply  for  security  before  answer  or  taking  any  other  step- 
in  the  cause.  If  after  notice  of  non-residence  the  defendant 
takes  any  step  in  the  cause,  he  thereby  waives  security  for 
costs:  Meliorucchy  y.  Meliorucchyy  2  Ves.  Sen.  24;  Craig  v.  J3oI- 
ion,  2  Brown  Ch.  609;  Dyott  v.  Dyotty  1  Madd.  187;  Prior  ▼. 
WhiUy  2  MoUoy,  861;  Longy.  Tardy,  1  Johns.  Gh.  202;  Oood- 
.  rich  y.  Pendleton,  8  Id.  520. 

At  the  commencement  of  this  suit,  the  complainant  resided 
in  the  state.  It  so  appears  upon  the  face  of  the  bill.  He  re- 
moved from  the  state  to  Connecticut,  in  November,  1861.  The- 
answer  was  filed  on  the  19th  of  November.  On  the  4th  of  Feb- 
ruary, 1862,  the  defendant  obtained  an  order  extending  the- 
rule  for  closing  testimony.  Whether  the  answer  was  filed 
before  or  after  the  complainant  left  the  state  is  not  clear,  nor 
is  it  material.  One  step,  at  least,  has  been  taken  in  the  cause 
by  the  defendant  since  the  complainant  ceased  to  be  a  resident 
of  the  state.  There  are  circumstances  tending  to  show  that 
the  defendant  had  notice  of  the  change  of  residence  by  the 
complainant  before  the  making  of  the  order  on  the  4th  of  Feb- 
ruary. The  fact  of  notice  is  not  denied  by  the  defendant  Ia 
his  affidavit.  He  states  that  he  supposed  that  the  complain- 
ant was  a  resident  of  this  state  ^^  until  a  short  time  since/*^ 
He  also  states  that  on  the  twenty-first  day  of  March  he  visited 
Connecticut,  and  found  the  complainant  residing  there  upon  a 
fiurm,  and  then  learned  that  the  complainant  moved  out  of 
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Btate  into  the  state  of  Connectictit»  and  upon  the  said  farm,  in 
the  month  of  November,  A.  D.  1861.  All  this  may  be  true, 
and  yet  the  defendant  may  have  had  notice  before  the  fourth 
day  of  February  that  the  complainant  had  removed  from  this 
state  to  reside  elsewhere.  Under  the  circumstances,  there 
should  have  been  a  full  and  explicit  denial,  by  the  defendant, 
of  notice  of  the  complainant's  change  of  residence  at  the  time 
of  taking  the  last  order  in  the  cause. 

The  affidavit  on  the  part  of  the  complainant,  not  having 
been  taken  pursuant  to  the  rule  of  court,  is  excluded  as  in* 
competent  evidence. 

The  motion  is  denied,  costs  to  abide  the  event  of  the  suit. 


It  n  AsGDon  Jjn>  WxUi-nrABLiSHiD  Rulb  that  if  the  oomplainant  in 
equity  u  lendent  abroed,  the  ocmrt  will,  on  applicatiam  of  the  defendanti 
order  him  to  give  aeemity  for  coete,  and  in  the  mean  time  aU  proceedings  wiU 
be  stayed:  Bmm  r.  MomU,  28  N.  J.  Eq.  25,  citing  the  principal  case.  Bnt  a 
dafendant  vairea  hia  right  to  aeoority  for  costs  when,  after  he  has  notice  that 
tke  oompIaiDattt  is  non-residant^  he  tekes  any  step  in  the  canse:  ShuUleworth 
▼.  Dmmicp,  84  Id.  482.  A  motioin  to  mle  the  plaintiff  to  secnrity  for  costs,  on 
iba  ground  of  his  insoLrency,  comes  too  late  after  the  jury  is  sworn:  FFoffaet 
T.  OotBm,  88  Aml  Dec  868.  In  ordinary  actioos,  a  justice  of  the  peace  hae 
BO  power  to  raqinn  the  phdntiff  to  giro  security  for  costs:  Onrdom  t.  XWmm^ 
74  Id.  86a 


Mabsh  v.  Mabsh. 

[I  MoOiMn,  Slft.1 

Teunmar  Bifaeattoh  sr  Wnn  nunc  HfrsEAim  mrDnro  Sun  AOAJonat 
HBB  DOE  Bivoscm  on  the  ground  of  adultery  doee  not  constitute  willful 
deeertiou;  because  the  legal  presumption  is  that  the  separation  took 
place  by  the  procurement  or  with  the  assent  ol  the  husband,  and  because 
it  Is  legally  improper  for  the  parties  to  cohabit  during  the  pendency  of 
sndkasait. 

A&LOWAifCB  TO  Wm  lOB  SxPAitATi  HAniTiNANGB  Pivmiro  Suit  AOAixm 
HIB  fOK  DiTOBOS  Is  made  upon  the  principle  that  it  would  be  improper 
for  the  parties  to  cohabit  during  the  pendency  of  such  suit,  and  without 
r^gud  to  the  question  whether  or  not  she  has  been  compelled  to  leave  the 
house  of  the  husband. 

Dmbbhoh  18  QniSTioir  of  Ixmrnov,  and  any  droumstanoss  which  render 
it  necessary  or  proper  that  a  wife  should  reside  elsewhere  than  with  bet 
tiT*^'^'*^  constitute  a  Talid  defense  to  a  eharge  of  flssertian 

Pbtxtioh  tN  divorce. 

O.  8.  HaUted^  for  the  petitioner. 
Jbmyofi,  for  the  defendant. 
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By  Courty  Obbxn^  Cbanoellor.  The  petition  in  this  caose, 
filed  on  the  26th  of  August,  1861,  asks  a  divorce  fix>m  the  de- 
fendant on  the  ground  of  willful,  continued,  and  obstinate 
desertion.  The  desertion  is  charged  to  have  occurred  in  the 
month  of  March,  1868,  and  to  have  continued  until  the  time 
of  the  filing  of  the  petition.  There  is  no  dispute  as  to  the 
material  facts  of  the  case.  It  appears  firom  the  evidence 
that,  at  the  time  of  the  alleged  desertion,  the  petitioner  and 
his  wife  were  boarding  together  at  No.  8  Fair  Street,  in  the 
city  of  Newark;  that  she  left  the  house  of  her  own  accord, 
-she  having  employed  a  carman  to  remove  her  furniture  in  her 
husband's  absence,  and  that  she  has  since  continued  to  reside 
separate  and  apart  from  him. 

These  facts  are  distinctly  admitted  by  the  defendant's  an- 
swer, but  the  desertion  is  expressly  denied.  The  separation 
of  the  wife  from  the  husband  is  sought  to  be  justified,  in  the 
defendant's  answer,  upon  two  grounds,  viz.:  1.  Because  of  the 
criminal  misconduct  of  the  husband;  2.  Because,  at  the  time 
of  the  alleged  desertion,  the  husband  had  instituted  proceed- 
ings in  this  court  against  her,  to  obtain  a  divorce  on  the 
^ound  of  adultery,  alleged  to  have  been  committed  by  her, 
and  was  thereby  seeking  to  destroy  her  reputation  and  repu- 
diate her  as  his  wife.  No  satisfsu^tory  evidence  is  offered  to 
sustain  the  charge  of  crimination  against  the  husband.  In 
support  of  the  second  ground  of  justification,  it  appears  that 
a  petition  was  filed  in  this  court,  by  the  husband,  asking  a 
divorce  from  the  wife  for  the  cause  of  adultery;  that  the  peti- 
tion was  served  upon  the  wife  on  the  23d  of  January,  return- 
able on  the  12th  of  February,  and  that  on  the  16th  of  February 
the  answer  of  the  wife  was  filed,  denying  the  charge  of  adul- 
tery, and  setting  up,  by  way  of  recrimination,  that  he  was 
guilty  of  adulterous  intercourse,  and  ftirther  setting  up,  by 
way  of  defense,  that  at  the  time  of  filing  the  petition  the  wife 
occupied,  and  was  at  the  time  of  her  answer  still  occupying, 
the  same  apartments  and  bed  with  her  husband,  and  that 
they,  in  all  things,  maintained  the  relations  and  intercourse 
of  husband  and  wife.  The  bill  in  that  case  was  dismissed  by 
a  final  decree,  made  on  the  4th  of  June,  1861,  on  the  ground 
that  the  offense,  if  any  had  been  committed  by  the  wife,  waa 
fully  condoned,  the  evidence  showing  that  the  marital  rela- 
tions and  intercourse  of  the  parties  continued  uninterrupted 
until  up  to  and  after  the  time  of  filing  the  petition,  and  until 
long  after  the  alleged  infidelity  of  the  ^  ife  had  been  brought 
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lo  the  knowledge  of  the  husband.  No  opmimi  was  expressed 
ms  to  the  guilt  of  either  of  the  parties  upon  the  crimination  bj 
the  husband  or  recrimination  by  the  answer  of  the  wife.  The 
only  fact  material  to  the  present  inquiry  is,  that  fix)m  March, 
1858,  to  the  4th  of  June,  1861,  a  period  of  more  than  three 
years,  the  alleged  desertion  of  the  wife  consisted  of  a  volun* 
tary  separation  firom  the  husband  while  proceedings,  at  his^ 
instance,  were  pending  against  her  in  this  court  for  a  divorce 
upon  a  charge  of  adultery,  and  that  only  about  six  months  of 
the  alleged  desertion  has  continued  since  the  decree  in  tha 
fiirmer  suit.  Does  a  separation,  under  such  circumstances, 
constitute  a  willful  desertion  in  oontemplation  of  law? 

I  am  dear  thatit  does  not  On  the  contrary,  a  regard  to 
public  decency,  as  well  as  the  settled  usage  of  the  court,  require* 
that  under  such  circumstances  the  parties  should  not  live  to> 
gether. 

The  £Eict  that  the  parties  live  under  the  same  roof  has  been 
held  to  afford  presumptive  evidence  of  the  continuance  of  the 
marital  relations,  and  a  condonation  of  the  alleged  adultery,, 
at  least  as  against  the  husband:  Beeby  v.  Beebyj  1  Hagg.  Ecc. 
789;  Shelford  on  Marriage  and  Divorce,  488. 

llie  presumption  must  be,  therefore,  if  the  wife  absent  her» 
self  frtnn  his  home  pending  a  suit  against  her  for  adultery, 
that  such  separation  is  by  his  procurement  or  with  his  assent 

Where  a  bill  has  been  filed  against  a  wife,  if  she  have  no 
property  of  her  own,  and  deny  the  truth  of  the  charges  against 
her,  it  is  very  much,  of  course,  to  make  her  an  allowance,  not 
only  for  the  costs  and  expenses  of  li  ligation,  but  for  her  main« 
tenance  during  the  conthiuance  of  the  suit.  And  this  order 
18  made  without  any  regard  to  the  question  whether  she  haa 
or  has  not  been  compelled  to  leave  the  house  of  the  husband, 
the  court  regarding  the  institution  of  the  suit  as  sufficient 
cause  for  a  separate  maintenance:  Shelford  on  Marriage  and 
Divorce,  533,  sec.  86;  Earl  of  ForUnwuth  v.  Coimtess  of  Port$^ 
mouth,  8  Add.  Ecc.  63;  2  Chitty's  General  Practice,  462;  Wood 
▼.  Wood,  2  Paige  100  [28  Am.  Deo.  451];  Jonea  v.  Jones,  2  Barbw 

G(Ll4& 
The  allowance  for  separate  maintenance  is  made  upon  the 

principle  that  it  would  be  improper  for  the  parties  to  cohabit 

daring  the  pendency  of  such  suit. 

In  SuUivan  v.  SvUivan,  2  Add.  Ecc.  299,  Sir  John  Nichol 

said  that  during  the  pendency  of  a  suit  to  try  the  validity  of 

the  mamage>  oohabitation  was  not  incumbent  by  law  on  the 
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parties,  or  on  either  of  them;  it  would  even  have  been  legally 
censurable,  at  least  in  the  husband.  And  so  when  a  suit  is 
pending  for  a  divoroe,  it  is  improper  for  the  parties  to  cohabit 
together  without  reference  to  what  may  be  the  result  of  the 
suit:  Bishop  on  Marriage  and  Divorce,  sec.  569. 

Desertion  is  a  question  of  intention.  It  is  the  intent  which 
constitutes  the  offense:  Marker  ▼.  Marker^  11  N.  J.  L.  257. 

If  a  husband,  by  his  cruelty  or  misconduct,  compels  his 
wife  to  seek  a  home  elsewhere  than  under  his  roo^  she  is  not 
guilty  of  desertion.  Any  circumstances  which  render  it  neces- 
sary or  proper  that  she  should  reside  elsewhere  than  with  her 
husband,  is  a  valid  defense  to  a  charge  of  desertion. 

The  case  established  by  the  evidence  constitutes  no  legal 
desertion. 

1.  Because  where  a  wife  separates  herself  from  her  husband 
pending  a  suit  against  her  by  her  husband  for  divorce  on  the 
ground  of  adultery,  the  legal  presumption  is  that  such  separa- 
tion took  place  by  the  procurement  or  with  the  assent  and 
approbation  of  the  husband. 

2.  Because  it  is  legally  improper  for  the  parties  to  cohabit 
together  during  the  pendency  of  such  suit. 

The  bill  must  be  dismissed  with  costs. 


ALmoNT  PuTDKiTx  Lfti,  AND  Qrovuds  o9  Whioh  It  is  Audomv^ 
866  note  to  JfetiMfi  t.  Metkdn,  60  Am.  I>60.  665;  abo  FMbard  ▼.  PMbard^ 
68  Id.  481;  and  Baunum  t.  Bamman,  Id.  171,  and  notea. 

AcnoN  TOR  DiTOBCS  BT  HunBAXD  ON  Gbound  OF  DKBTiOir  cannot  be 
maintained  where  it  appears  that  the  wife's  abandooment  waa  oanied  by 
unfounded  aconiationa  of  onohaste  oondactx  JSGwvttn  ▼.  ffmrdkt,  02  Am.  Deo. 

na 

It  n  Duty  of  Wnrs  Who  Suss  tob  Diroaai  to  oeaae  oohahitatioo  with 
her  hnaband  nntil  the  termination  of  the  aaifti  Chapnum  t.  Chapmrn^  2i 
V.  J.  Eq.  896,  dting  the 
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ri  MoOakiib,  876.1 

iQUirr  Whigb  Bmtrubi  Sioond  Mooxaikou  to  Biniht  of  Rilbasb  bt 
FiBST  MoBTGAOXi  of  a  portioii  of  the  mortgaged  property  not  ooveted 
by  the  Moond  mortgage  ariaea  only  where  the  first  mortgigea  gate  ijtm 
release  with  knowledge  of  the  sodstanoe  of  the  seoond  cnoambfaaoti 

BsooBDiNo  OF  Sboond  Mobtqaos  will  not  Opibaxb  jm  OoasrBiwnvB 
NoTicx  of  its  existence  to  a  prior  mortgagos^  ao  as  to  make  a  rslsaaa  by 
the  latter  of  property  not  ooffwed  by  tlie  saeood  mmtffi§^  fnan  to  ttia 
banafit  of  the  seoond  mortgigaa. 
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Claim  of  8aooNi>  MomoAaEB  to  Bbneftt  ov  Reuau  by  Pbioe  j!Iojb9* 
OAOXB  18  ft  mere  eqnity,  resulting  from  the  fact  that  his  secarity  is  im- 
paired by  the  giving  of  the  release,  and  will  not  be  allowed,  unless  npon 
prineipleB  of  jnstioe  and  equity  it  ought  thus  to  operate;  and  where  tlM 
•ecnxity  of  the  seoond  mortgagee  is  not  impaired  by  the  release^  no  eqvilj 
will  accrue  in  his  faror. 

Bill  in  eqtufy.    The  opinion  states  the  case. 

Cftandbr,  for  the  complainant. 

8.  8.  Morrii  and  TUt9warth^  for  the  defendants. 

By  Court,  Obsen,  Chancellor.  The  complainant's  mortgage 
covers  three  lots  (Nos.  147, 148,  and  149),  at  the  comer  of 
Littleton  Avenue  and  Cabinet  Street,  in  tiie  city  of  Newark. 
It  was  executed  on  the  12th  of  April,  1858,  by  Johnson  and 
wife  to  Anne  E.  Loomis,  now  the  wife  of  the  complainant  On 
the  2d  of  April,  1858,  Johnson  and  wife  executed  to  Peter  Mead 
a  mortgage  upon  lots  Nos.  145, 146,  147, 148,  149,  to  secure 
the  payment  of  six  hundred  dollars.  This  mortgage  having 
been  duly  registered,  was  assigned  by  Mead  to  Bolles,  one  of 
the  defendants,  on  the  8th  of  April,  1858.  On  the  16th  of  July, 
1858,  Bolles  released  to  Johnson  lot  Na  145  firom  the  operation 
of  his  mortgage. 

There  is  no  dispute  as  to  the  fjEicts.  The  priority  of  Bolles's 
mortgage  is  admitted.  The  only  point  raised  by  counsel  upon 
the  argument  is  that  Bolles,  iJie  first  mortgagee,  having  re- 
leased one  of  the  lots  included  in  his  mortgage,  but  not  covered 
by  the  second  mortgage,  to  the  prejudice  of  the  second  mort- 
gagee,  the  release  operates  in  equity  as  a  discharge  pro  tanto 
of  the  lots  included  in  the  second  mortgage.  The  general 
principle  is  weU  settled,  but  the  complainant  cannot,  in  this 
case,  avail  himself  of  its  benefit 

1.  The  equity  which  entitles  the  second  mortgagee  to  the 
benefit  of  the  release  executed  by  the  first  mortgagee,  arises 
only  where  the  first  mortgagee  gave  the  release  with  knowledge 
of  the  existence  of  the  second  encumbrance.  If  the  release  is 
executed  without  notice  of  existing  equities  on  the  part  of  the 
cnbeequent  encumbrancer,  he  is  not  responsible  for  the  conse- 
quences of  his  act,  nor  is  the  lien  of  his  mortgage  in  any  wise 
impaired:  Stevens  v.  Cooper^  1  Johns.  Ch.  425  [7  Am.  Dea 
499];  Guian  v.  Knappy  6  Paige,  48  [29  Am.  Dec.  741];  Patty 
T.  Peaee^  8  Paige,  277  [85  Am.  Dec.  688];  BeiUy  v.  Mayer,  12 
H.  J.  Bq.  59. 

Afid  the  recording  of  the  second  mortgage  will  not  operate 
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M  constrnctive  notice  of  its  existence  to  the  prior  mortgagee: 
CheeMbrtmgh  v.  Millard^  1  Johns.  Ch.  414  [7  Am.  Dec.  494]; 
Stuyvesant  y.  Hone^  1  Sand.  Ch.  419;  Blair  y.  Wardj  lO 
N.  J.  Eq.  126. 

There  is  no  intimation,  either  in  the  pleadings  or  in  the 
eyidence,  that  BoUes,  at  the  date  of  the  release  to  Johnson, 
had  any  knowledge  whateyer,  actual  or  constructiye,  of  the 
existence  of  the  complainant's  mortgage.  It  must  be  assumed 
that  the  release  was  executed  by  BoUes  in  good  faith,  without 
knowledge  of  any  existing  equity  on  the  part  of  the  com- 
plainant. 

2.  But  there  is,  in  this  case,  another  and  equally  dedsiye 
reason  against  the  equity  claimed  by  the  complainant.  The 
mortgage  of  BoUes  was  originally  giyen  to  secure  six  hundred 
dollars.  Only  four  hundred  dollars  were  adyanced  upon  it. 
An  indorsement  was  made  upon  the  bond  by  the  mortgagee, 
prior  to  its  assignment  to  BoUes,  that  four  hundred  dollars* 
only  had  been  adyanced;  that  two  hundred  dollars  remained 
to  be  paid,  and  that  the  mortgage  was  to  stand  as  security  only 
for  what  was  actually  paid  with  interest.  It  further  appears^ 
by  the  eyidence,  that  at  the  time  of  the  deliyery  of  the  bond 
and  mortgage  there  was  an  agreement  between  the  mortgagor 
and  mortgagee,  that  if  the  remaining  two  hundred  dollars  waa 
not  adyanced,  one  of  the  lots  mortgaged  should  be  released.  In 
pursuance  of  this  agrijoement,  the  release  was  subsequently 
executed  by  Bolles,  without  any  consideration  receiyed  by  hino 
therefor.  It  is  manifest,  not  only  that  the  release  was  giyen  in 
good  faith,  but  that  no  equity  did  or  could  result  therefrom  in 
fayor  of  the  second  mortgagee.  His  rights  were  in  no  wise 
prejudiced.  The  original  mortgagor  was  entitled  to  a  further 
adyance  of  two  hundred  dollars  upon  the  first  mortgage. 
Bolles  was  bound  in  equity  either  to  adyance  the  money  or 
execute  the  release.  If  the  money  had  been  adyanced,  it 
would  haye  constituted  a  yalid  encumbrance  prior  to  the  com- 
plainant's mortgage.  He  had  notice  by  the  registry  that  there 
was  an  existing  encumbrance  upon  the  premises  coyered  by 
his  mortgage  of  six  hundred  dollars.  The  lot  released  was  of 
less  yalue  than  two  hundred  dollars.  The  second  mortgagee 
was,  therefore,  benefited  by  the  release  of  the  lot,  instead  of 
the  additional  adyance  of  two  hundred  dollars.  The  claim  of 
the  complainant  to  the  benefit  of  the  release  is  a  mere  equity 
resulting  fi*om  the  fact  that  his  security  is  impaired  by  the 
Siying  of  the  release.    It  is  no  technical  discharge  of  the  lunds- 
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oofvered  by  the  oomplainant'e  mortgage,  nor  will  it  operate  as 
a  release,  nnlesB  upon  principles  of  justice  and  equity  it  ought 
thus  to  operate.  Thus,  where  the  land  released  is  sold  at  a 
fidr  price,  and  the  purchase-money  is  applied  in  part  satisfac- 
tion  of  the  first  mortgage,  no  equity  will  accrue  in  fayor  of  \he 
second  mortgagee,  because  it  is  obvious  that  his  interests  are 
in  no  wise  prejudiced  by  the  release:  P(Uty  y.  Peasej  8  Paige, 
877  [85  Am.  Dec  683]. 

The  claim  of  the  second  mortgagee,  being  a  mere  equity, 
can  be  extended  no  further  than  is  required  by  the  clear  de- 
mands of  natural  justice  and  equity. 

The  entire  jxremises  coyered  by  the  complainant's  mortgage 
cannot,  under  the  pleadings  in  the  cause,  be  directed  to  be 
sold.  All  the  equity  to  which  the  complainant  is  entitled 
under  the  case  as  it  now  stands  is,  that  the  complainant, 
upon  the  payment  of  BoUes's  daim,  shall  be  substituted  in 
his  place,  with  all  his  rights  as  against  the  premises  coyered 
by  the  first  mortgage.  This  assignment  Bolles,  in  his  answer, 
proflers  himself  ready  and  willing  to  make.  Upon  general 
principles  of  equity,  the  complainant  is  entifled  to  the  benefit 
of  such  subrogation. 

Leonard,  the  purchaser  of  the  lot  released,  and  in  whose 
fiayor  the  release  operates,  cannot  be  affected  by  any  equities 
aabsisting  between  the  mortgagees:  SefUy  y.  Jfoyw*,  13 
N.  J.  Eq.  69. 

He  is  entitled  to  the  costs  of  his  defense. 


Boomr  OF  Bawaqpnav  Pubghasirs  and  BvovuRAvoisa^  wh«re  priot 
mortgigM  relMMt  with  aotioe  portum  of  his  Mcnritjx  S«e  OadeUl  t.  8kKp  78 
Ab.  Dm.  106b  iKoto  107.  The  principal  oMe  Ib  cited  to  the  point  that  the 
miftatf  which  entitlee  a  aeoond  mortgagee  to  the  henefit  of  a  relcaae  execated 
hj  a  prior  mortgagee  ariaee  only  where  the  fixet  mortgagee  gare  the  retaaee 
with  a  knowledge  of  the  eTietenoe  of  a  aeoond  enoombranoe:  Haif  t.  ^mm* 
kaU,  19  K.  J.  Eq.  071;  WanF*  Mnr.  Hague,  26  IcL  898;  mff»  Adm'n  t. 
MeOarkr,  S7  Id.  47;  hat  if  the  ireleaae  ia  giTen  with  notice  of  a  aahaeqnent 
or  deed  of  the  premiaea  and  will  be  prejudicial  to  the  anbaeqnent 
or  gnatee^  it  wiU  operate  aa  a  diachaige  of  the  prior  mortgagee'a 
to  the  estflot  of  the  Talne  of  the  land  releaaed:  Oogawett  t.  Stoui,  99 
ULttl. 

MdnQAon  m  vov  Bovsn  to  Ihquxbb  ab  to  SiTassQtTiinr  Amaxjaion 
beiore  releaaing  portion  of  land,  and  nnleaa  he  had  actual  oi 
noflioe  thereof  before  the  ezeeation  of  the  releaae^  hia  aecnrity 
win  nei  be  impaired:  Hmmmd  Jn$.  Co,  t.  Hakeff,  69  Am.  Dee.  478.  Th« 
ptiao^al  oaoe  ia  cited  to  the  point  that  the  reoordiag  of  the  aabeeqnent  mort- 
gage win  nei  operate  aa  oooatamotiTe  notice  of  ito  eTJatenoe  to  the  prioi 
IFanr«  A^n  T.  £ra0«€^  26  N.  J.  ISq.  999;  OyiiDeB  t.  AM^  92  Id 
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Codington  v.  Mott. 

AxMsmaam  abb  Aumjiwsd  or  Equxtt  wixb  Gbxat  Lbibalir; 
VosiUL  Aimnnfxiris  ab  IsTBommnxa  of  NionBAsr  PAsins  aad  aaaiA* 

mentt  In  the  prayvr  of  the  bill  to  maet  the  ezigen^j  of  the  omo  will  W 

made  np  to  and  after  the  final  hearing, 

HlXDOlL   AlONDlCEirEB   XET    BqUXTT,   AB  GDORAL   BuU^   SHOULD  WM  Af- 

FLni>  lOB  JJTD  liADB  before  the  canae  ia  at  iaiae. 
AMMSiatmn  Smmro  to  'hUxm  Niw  Cm  inoonaiate&t  with  that  made  hf 

original  hi]],  if  permiaaible  at  all,  mnit  be  made  before  the  oanae  ia  ai 

ivoe^  and  before  a  swom  answer  baa  been  filed. 
ApnjoATioiir  to  Amjund  Bill  iob  Spighio  FntioBicAHcn  of  Cobteaov  bjr 

charging  the  contract  to  be  frandnlent^  and  praying  that  it  be  dedaied 

Toidt  will  not  be  granted  after  the  oanae  ii  at  iarae  and  the  tfane  Usdlad 

to  doae  testimony  baa  expired. 

nMIFBB  FnAOncn  WHIBB  OoMPLAINABT  BAB  MlBXAKBV  MSB  OaSM  is  tO  di^ 

miss  the  bill  without  prejudice  to  a  new  bOL 
AnuoATioir  to  Ambnd  Bill  should  bb  Fbomrlt  Miaa  afte  the  diB» 
coreiy  of  the  facts  npcn  which  it  is  baaed. 


Affllcaxios  to  amend  bilL    The  opinioQ  ftates  the 

JZofisomy  for  the  motion. 
WfUiamtanf  contra. 

By  Goorty  Obbxn,  Chanoellor.  The  bill  in  this  cause  wai 
£Qed  to  enfivce  the  perfixnnanoe  of  a  contract  for  the  exchange 
of  real  eetate,  entered  into  between  the  complainants  and  Mott, 
one  of  the  defendants,  on  the  19th  of  June,  1861.  The  bill  al- 
leges that  by  the  agreement,  the  deeds  for  the  exchange  of  the 
said  real  estate  were  to  be  deliyered  on  or  befixre  the  twenty- 
second  day  of  Jnly,  1861;  that  within  the  time  limited  for  the 
exchange  of  said  deeds,  a  deed  was  deliyered  for  the  land  to 
be  conveyed  by  the  complainants  pursoant  to  the  agreement, 
and  that,  for  the  land  to  be  conveyed  by  Mott,a  deed  was  exe- 
cuted and  delivered  by  Bull  to  the  agent  of  the  complainants; 
bat  that,  as  complainants  afterwards  discovered,  the  deed  was 
executed  in  blank,  and  the  names  of  the  complainants  after- 
wards inserted  as  grantees,  without  the  authority  of  Bull,  by 
reason  whereof  the  deed  is  void,  and  conveys  no  title  to  the 
grantees.  The  bill  prays  that  Mott  may  be  decreed  specifi- 
cally to  perform  his  contract,  and  to  procure  a  valid  deed  for 
the  premises  to  be  executed  to  the  complainants  in  pursuance 
of  his  agreement,  or  in  default  thereof  that  he  be  decreed  to 
reoonvey  the  premises  conveyed  to  him  by  the  complainants. 
The  present  motion  is  to  amend  the  bill,  by  inserting  therein 
a  charge  that  at  the  time  of  the  contract,  fidse  and  fraudulent 
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repreBentationfly  as  to  the  value  of  the  piopertji  were  made  by 
the  agent  of  Mott,  by  striking  fix>m  the  bill  the  prayer  for 
specific  perfbrmanoei  and  inserting  therein  a  prayer  that  the 
contract  be  declared  firandnlent  and  void. 

The  motion  mnst  be  denied.  Amendments  are  made  in 
equity  with  great  liberality.  They  are,  in  taKsty  made  at  every 
stage  of  the  proceedings  wherever  the  substantial  ends  of  jus- 
tice will  be  thereby  promoted.  But  the  indulgence  has  its 
limitations^  although^  from  the  very  nature  of  the  case,  it  is 
difficult  to  fix  the  precise  line  beyond  which  the  court,  in  the 
exerdse  of  its  discretion,  will  not  go.  Any  imperfection  in  the 
frame  of  the  bill  may  thus  be  remedied  as  often  as  occasion 
shall  require.  Thus,  to  enable  the  court  to  do  complete  justice, 
new  matter  existing  at  the  time  of  filing  the  bill  may  be  iur 
serted,  new  parties  added,  irrelevant  matter  stricken  out,  and 
unnecessary  parties  omitted:  Story's  Bq.  PL,  sec.  886;  1 
Darnell's  Ch.  Pr.  468. 

As  a  general  rule,  material  amendments  should  be  applied 
for  and  made  before  the  cause  is  at  issue:  Bedesdale's  Treat 
(by  Jeremy),  55, 822;  Cooper's  Eq.  PL  888;  Story's  Eq.  PL,  sea 
832,888. 

But  formal  amendments,  and  the  introduction  of  necessary 
parties  and  amendments  in  the  prayer  of  the  bill,  to  meet  the 
exigency  of  the  case,  will  be  made  up  to  and  after  the  final 
hearing:  1  Darnell's  Ch.  Pr.  489, 440. 

It  would  seem  as  well  from  Uie  reported  cases  as  from  the 
language  of  our  rules,  that  the  privilege  of  making  material 
amendments  has  Uttie  if  any  restriction,  if  made  before  a 
flwom  answer  is  filed  or  issue  joined.  Thus  in  Mavor  v.  Dsy, 
2  Sim.  &  St  118,  the  plaintiff,  by  his  origmal  bill,  sought  to 
Mt  aside  a  deed.  Under  the  usual  order,  he  amended  his  bill 
by  making  a  different  ease^  and  sought  to  establish  the  deed: 
Boles  10,  sec  1. 

In  ByMey  v.  Owm^  1  N.  J.  Eq.  604,  the  bill  was  filed  by  a 
purchaser  at  a  sheriff's  sale  of  land,  on  which  the  defendant 
held  a  mortgage.  As  originally  filed*  the  bill  charged  that 
the  complainant  had  an  absolute  titie  to  the  premises  older 
tfaaii  the  defendant's  mortgage;  but  that,  under  the  belief  that 
the  mortgage  was  prior  to  the  judgment  under  which  he  pur- 
chased, he^had  agreed  to  pay  it,  and  had  paid  large  sums  on 
account.  He  thereupon  prayed  for  an  account  of  the  monejrs 
thus  paid.  The  answer,  alleging  that  the  defendant's  mori- 
in  foct  prior  to  the  complainant's  titie,  denied  the 
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equity  of  the  bill,  and  the  injunotion  was  dissolved.  After 
the  dissolution,  the  complainant  had  leave  to  amend  his  faill, 
and  it  was  amended  by  making  it  a  bill  to  redeem  the  defend- 
ant's mortgage,  and  a  new  injunction  granted  by  the  injunctioQ 
master  in  the  absence  of  the  chancellor.  A  motion  was  made 
to  dissolve  the  injunction,  upon  the  ground,  among  otherSi 
that  the  amendment  was  unwarranted  by  the  practice  of  the 
court  The  motion  to  dissolve  was  denied.  But  the  chancel- 
lor  expressed  doubts.as  to  the  extent  of  the  amendment.  It 
Is  obvious,  indeed,  that  his  condusioii  was  reached  rather 
from  a  belief  that  the  ends  of  substantial  justice  were  thereby 
attained  than  from  conviction  of  the  propriety  of  the  amend- 
ment, and  that  if  the  matter  had  been  presented  to  him 
originally  upon  a  motion  to  amend,  it  would  not  have  been 
permitted. 

In  PhUhawer  v.  Todd^  11  N.  J.  Eq.  54,  S.  C,  Id.  812,  after 
hearing  upon  a  motion  to  dissolve  the  injunction,  and  the 
delivery  of  the  opinion  of  the  court  that  the  injunction  should 
be  dissolved,  and  the  bill  dismissed  for  want  ot  equity,  the 
injunction  was  retained,  and  the  party  permitted  to  amend 
by  altering  the  frame  and  averments  of  his  bilL 

In  Henry  v.  BrowUf  8  N.  J.  Eq.  245,  which  was  also  an  in- 
junction bill,  the  complainant  was  allowed  to  amend  her  Ull^ 
after  the  testimony  was  dosed,  and  after  the  final  hearing,  by 
adding  a  new  party,  by  changLng  the  prayer  for  relief  and  by 
so  amending  the  frame  of  the  bill  that  the  proper  relief  could 
be  administered.  But  it  does  not  seem  that  in  either  of  theee 
causes  the  complainant  was  permitted  to  make  a  new  case. 

These  cases  show  that  the  practice  of  amending  injunction 
bills  after  answer  and  after  argument  has  obtained  in  this 
state,  and  that  the  indulgence  has  been  granted  more  freely 
than  has  been  approved  elsewhere:  Bodgen  v.  Rodgen^  1  Paige» 
424;  Whitmarsk  v.  Campbell^  2  Id.  67;  Verplanel  v.  Mer.  Ina. 
Co.,  1  Edw.  Ch.  47. 

But  without  questioning  the  propriety  of  either  of  these  deda* 
ions,  neither  of  them,  nor  any  one  of  the  cases  dted  upon  tbe 
argument,  is  an  authority  to  support  the  present  application. 
The  cause  is  at  issue,  the  replication  having  been  filed  on  the 
8th  of  February  last.  The  time  limited  by  the  rule  to  close 
testimony  has  expired.  The  presumption  therefore  is,  that 
the  evidence  has  been  taken,  though  tliis  fact  does  not  other- 
wise appear,  nor  do  I  deem  it  material.  The  party  now  aska 
to  amend  his  bill,  not  by  introducing  new  parties,  nor  amend* 
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ing  (he  prayer  tor  relief  nor  altering  the  ayerments  and  frame 
of  the  bill  touching  (he  original  ground  of  complaint,  nor  in- 
toodncing  such  new  facte  as  may  enable  the  court  to  do  full 
justice  to  the  partiee  upon  the  case  originally  made,  but  by 
malring  a  new  case  totally  inconsistent  with  that  made  by 
tlie  bill  as  originally  framed*  The  bill  affirmed  the  contract, 
and  asked  a  specific  performance.  The  complainant  now  asks 
to  amend  by  charging  that  the  contract  is  fraudulent,  and 
asking  that  it  may  be  declared  void.  If  this  is  proper  under 
the  usual  order  to  amend  before  answer,  it  cannot  be  done 
after  issue  joined.  It  is  making  a  new  case,  which  will  not 
be  permitted  at  tliis  stage  of  the  cause.  In  Denigton  y.  LUUe^ 
3  flehoales  A  L.  11,  note.  Lord  Bedesdale  said;  *^  I  know  of 
no  case  which  allows  an  amendment  in  order  to  enable  the 
party  to  make  a  new  case."  And  although  there  are  cases 
where  it  has  been  permitted  before  the  cause  is  at  issue,  and 
beCne  a  sworn  answer  has  been  filed,  yet  eyen  then  its  pro- 
priety has  been  questioned,  and  at  a  later  stage  of  (he  cause 
has  not  been  allowed:  Smith  y.  Smithy  Cooper  t.  Eldon,  141; 
Verfkmek  y.  Mer.  In$.  Co.^  1  Edw.  Gh.  47;  PtaM  y.  Baam^  10 
Pick.  128;  1  DanieU's  Gh.  Pr.  466,  467. 

The  proper  practice  where  (he  complainant  has  mistaken 
his  case  is  to  dismiss  the  bill  without  prejudice  to  a  new  bill: 
Daoiell's  Gh.  Pr.  440,  and  cases  (here  cited. 

There  are  other  objections  urged  to  allowing  (he  application 
fisr  amendment. 

The  title  deed  and  possession  of  the  premises  in  question 
was  deliyered  in  July,  1861.  The  bill  was  filed  on  (he  26th  ol 
of  October,  1861.  The  affidayit  on  which  (he  petition  for 
leaye  to  amend  is  founded  states  that,  since  the  filing  of  the 
bill,  the  complainants  haye  discoyered  (hat  the  representations 
made  by  the  agent  of  the  defendant  as  to  the  yalue  of  the 
pi«mises  were  fidse  and  firaudulent.  That  may  be  true,  and 
yet  the  discoyery  may  haye  been  made  nearly  nine  months 
fltnce.  It  is  certainly  remarkable  if  the  complainants  haye 
remained  in  possession  of  the  premises  nearly  a  year  without 
disooyering  their  true  yalue.  The  application  to  amend  should 
haye  been  promptiy  made.  Though  no  injunction  was  issued, 
mHioe  of  the  pendency  of  the  suit  is  a  restraint  upon  aliena- 
tion, and  must  operate  prejudicially  to  the  rights  and  interests 
of  the  defendant. 

If  the  alleged  fraud  consists  in  a  mere  false  assertion  of 
mine,  either  by  (he  grantors  themselyes  or  by  their  agenti 
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this  constitates  no  ground  of  relief  to  the  purchaser:  2  Kenfa 
Com.  485.  But  the  false  assertion  of  value  as  set  oat  in  the 
petition  is  coupled  with  and  confirmed  by  a  statement  of 
ftots  by  the  agent,  which  is  also  charged  to  be  fidse  and 
fraudulent  This  may  vary  the  rights  of  the  complainants, 
and  lay  the  foundation  fisr  a  title  to  relief.  The  principal  ie 
clearly  liable  eivUiUr  for  the  fraud  of  his  agent^  and  any  fraud 
or  misrepresentation  by  the  agent  affects  the  rights  of  the 
principal  to  recover:  Paley  on  Agency,  ed.  1847,  801,  825; 
Hem  V.  NiehoUa^  1  Salk.  289;  Sandford  v.  Handyj  23  Wend 
900;  PiUnam  v.  SvUivanj  4  Mass.  45  [8  Am.  Dec  206];  Narik 
Bmr  Ba/nh  v.  Aymauj  8  Hill,  262. 

It  is  not  necessary  to  decide  the  last  point.  If  the  oom- 
plainant  has  title  to  redress  on  that  ground,  he  may  obtain  it 
bj  filing  a  new  bilL 

The  motion  is  denied. 


OBABone  CUmai  ov  Aonov,  WBsir  Au^iwbd:  8eo  Mttm  t» 
rMilorN,  79  AnL  Dm.  4n,  aiul  OMW  oUed  in  thA  note  482;  i^laefa^ 
70  Id.  566;  Ui%AdaCm  t.  Xet^  64Id.  847. 

AmNDMiim  IBS  voT  Gbhsballt  Allowablb  m  Equrt  it  Pabtx» 
AT  Ib8u>  Mid  witneMW  hare  betn  OTTwnfaad;  Doiv  t.  /eweff,  46  Am. 
Dto.  871.  Bat  new  partiMi  may  bo  faranght  In  at  any  time:  Id.  The  allow- 
■seaof  amflndmenti  i%  however,  diMretiflnaiy  with  the  court:  Tntk§  t.  hmm^ 
46  Id.  80ft. 

Bill  iob  Sraonno  PnuraBKAjrcn  mat  bs  Ambvixid  to  Ask  Rwonwow, 
t^gethnr  with  other  lelie^  m  a  rait  on  a  oontraot  to  ezohange  landa  where  it 
q^pean  en  the  trial  that  the  defendant.oaiuiot  make  title.    The  loregoing  ie 
iHid  in  Awra  T.  JfcJDbO^,  68  Am.  Deo.  Sis;  wliidi  is  appvo^ 
fci  Altoii  ▼.  Apfmmm.  SOGiatt.  S17. 


Cbuh  V.  Moobb's  Adminibtbatob. 

[1  MoOABTIB,  4M.] 
MAT»  AM  ObHBBAL  B|JL%  SvBMBF  OlAIMB 

to  award  of  arhifaatofs. 
BQiTinr  WILL  Bit joiv  AmmnsxBATOB  ibom  SuBiuiTDfe  OiiIMw  AAAnrai 
BsTATB  TO  Abbixbatioh  without  the  ooneent  and  against  the  intenefc  el 
the  partiee  intereited,  where  the  eetate  ia  TirtoaUy  lettled  end  he  oooo- 
pies  the  attitade  of  a  tnutee  of  a  fond  claimed  by  two  contending  pertieii 

OOUBT  WOULD  B.ILUCTAirTLr  IXTIBVBBB  WTfH  DbMBBTIOV  OF  AlHUBISlBA' 

tob  TO  Rbtbb  Cohtbotbbst  to  Abbixbatioh  in  the  crdiaaKy  come  el 
adminifltration,  where  the  righti  of  Tariooa  partieo  are  inToHed. 
AamNisrBATOB  Who  Submob  Olaim  AOAnrsT  Bszaxb  to  ABBOBAxani  is 
BouBV  by  the  awards  and  may  ioloroe  p«fonvyioa  ^piinst  Oe 
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or  "BnATB  IBB  voT  Boinn>  sr  AnoxwnuMBt^t 
BawKmaas  to  Abshbasioh  of  ekims  agunst  the  ettete;  and  if  upon 
fhm  mihaiMkm.  of  a  debt  doe  the  estate  the  arlntraton  award  leM  than 
Is  really  dne^  the  administoator  ahall  aaawer  for  the  foil  amount  of  the 
debt  It  amoanta  to  a  dntukKfU  by  the  adnunistEstor  to  the  extent  el 
iheloH. 

WILL  Hov  n  TEBMrrrwD  10  Taiumaaa  Biobtb  ob  Iimun  or 
GiBTUZ  qom  Tkvbt  by  aabmiaaicn  to  arbitration*  and  if  it  be  made  wUb- 
oat  the  approbation  of  the  ee§M  gne  inut  he  will  not  be  boond. 

y—niififi  LuBonr  ov  Aixudhrbaiob  10  Cternx  qitb  Tbubt,  zh  Cjun 
€v  iHOOBUBOr  Awikxo^  cannot  be  niged  by  him  in  defenae  to  an  q^« 
eatkn  by  the  cettid  ^pm  iniai  for  an  injnnotion  reattaining  him  from  mak* 
lag  a  anbmianon  to  arbitration^  for  aaoh  an  award  may,  and  in  many 
oaaea  nmsl^  operate  to  the  prejudice  of  the  eeiAti  gnelriMf. 

lUjum  wiuL  BvjoDi  Tbubtui  ibom  Submitiivo  to  ABumAxioHy  withiml 
the  ooneent  and  agaanat  the  will  of  the  ctdftrft  9110  inui,  a  qneation  in 
which  thqr  alone  are  interacted. 

ikSHOnBIBATOB  WILL  BB  Bv JODTBD  VBOM  SUBMlTl'IHa  TO  ABBEXBimnf  the 

claim  of  one  hefar  against  the  eatate  without  the  oonacnt  of  the  other  heir, 
where  it  ia  peonliarly  proper,  from  the  nature  of  the  daam,  that  it  ahoold 
be  anbinitted  to  a  court  for  determination,  and  where  the  adminiatEator 
baa  acaynned  an  attltiide  hostile  to  the  intcreata  of  the  complaining  heir. 


MonoN  to  diflsolTe  an  injunction  isBued  in  this  Buit  bionght 
by  Crmn  and  wife  against  Daniel  Mioore'B  adminiBtrator  and 
I^miel  Moore,  Jr. 

Birdf  O.  A.  Jtt$nf  and  Van  FUetj  toot  the  motion. 
Van  Syeld  and  WwrtSy  contra, 

Bj  Conrty  Obbbv,  Chancellor.  The  bill  in  this  canse  waa 
flkd  to  restrain  an  administrator  with  the  will  annexed  from 
inbmitting  a  claim  against  the  estate  of  the  testator  to  the 
decision  of  arbitrators.  The  testator  left  two  children,  the 
wife  of  the  complainant,  and  Daniel  Moore,  Jr.,  the  defendant, 
each  of  whom  is  entitled  to  a  mdety  of  the  estate  after  the 
payment  of  debts.  Cram  and  Moore  were  appointed  execn- 
tors;  but  being  unable  to  settle  the  estate,  they  were,  by  con- 
sent, both  removed  from  the  executorship,  and  Thatcher  was 
appointed  administrator.  The  debts  have  all  been  paid  (with 
the  exception  of  a  claim  of  Moore  for  over  two  thousand  three 
hundred  dollars,  which  is  disputed),  leaving  in  the  hands  of 
ttm  administrator  about  fourteen  hundred  dollars.  To  one  half 
of  this  sum,  if  Moore's  claim  is  not  allowed,  the  wife  of  Crum 
is  entitled.  H  the  claim  of  Moore  is  allowed,  the  estate  is 
insolvent,  although  with  his  assent  the  other  creditors  have 
all  been  paid  in  fall.  The  whole  controversy,  therefixre,  is 
between  the  complainants,  who  claim  one  half  of  the  funds  in 


264  Gbum  v.  Moobe'b  Adh'b.         [New  Jenej, 

the  hands  of  the  administrator,  and  Daniel  Moore,  who  claima 
the  entire  fond  as  the  creditor  of  the  estate.  The  admimfitra- 
tor  is  a  mere  trustee,  haying  no  interest  whatever  in  the  resnlt 
The  interference  of  the  court  was  asked,  and  the  injunction 
was  allowed,  on  three  grounds,  viz.: — 

1.  That  the  agreement  to  submit  to  arbitration  was  made 
by  the  administrator  without  the  consent  and  against  the  will 
of  the  complainants,  who  alone  were  interested  to  resist  the 
elaim, 

2.  That  the  agreement  was  made  by  collusion  between  the 
administrator  and  the  claimant. 

8«  That  two  of  the  arbitrators  selected  were  not  impartial, 
owing  to  the  relations  subsisting  between  them  and  the  parties 
to  the  controversy* 

The  first  ground  raises  the  inquiry,  whether  the  administra- 
tor will  be  restrained,  under  the  admitted  circumstances  of  the 
case,  from  submitting  the  matter  in  controversy  to  arbitration, 
without  the  consent  and  against  the  will  of  the  complainants, 
in  the  absence  of  fraud  or  collusion  on  the  part  of  the  admin- 
istrator, or  of  partiality  or  other  disqualification  on  the  part  of 
the  arbitrators. 

It  is  insisted,  by  the  administrator,  that  he  has  an  absolute 
tight,  by  virtue  of  his  office,  irrespective  of  the  interests  or 
wishes  of  those  interested  in  the  estate,  to  submit  any  claim 
against  the  estate  to  arbitration.  That  an  administrator  may 
submit  claims  against  the  estate  to  the  award  of  arbitrators 
will  not,  as  a  general  rule,  be  questioned.  So  as  a  general 
rule,  the  plaintiff*  in  an  action  at  law  may  release  the  claim, 
or  submit  to  a  reference,  or  enter  satisfaction  of  the;  judgment. 
But  if  he  be  in  fact  the  mere  trustee  of  another,  having  the 
legal  titie,  Imt  no  beneficial  interest  in  the  matter  in  contro- 
versy, the  court  will  control  his  action,  and  protect  the  inter- 
est of  the  cestui  que  trust.  The  books  are  full  of  cases  upon 
ibis  subject:  Legh  v.  Leghj  1  Bos.  &  P.  447;  Winch  v.  Keeley^ 
1  Term  Rep.  619;  Henry  v.  Milham^  13  N.  J.  L.  266;  Johnson 
V.  Bloodgoodj  1  Johns.  Cas.  61  [1  Am.  Dec.  93];  Wardell  v. 
£den,  2  Johns.  Cas.  121;  S.  C,  1  Johns.  531,  note;  LitOefield 
V.  Storey f  8  Id.  426;  Briggs  v.  Dorr^  19  Id.  95;  Timan  v.  Ldand^ 
6  Hill,  237-  Jaclem  v.  Blodget,  5  Cow.  202. 

And  the  courts  of  common  law  exercise  this  power  of  pro- 
tecting trusts  and  equities,  though  strictly  a  branch  of  equity 
jurisdiction,  as  essential  to  the  ends  of  justice. 

The  real  question,  then,  is  not  whether  an  administrator,  as 
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«ach,  has  the  right  of  submitting  to  arbitration  claims  against 
the  estate;  but  whether  circumstances  may  ezisty  and  whether 
they  do  exist  in  this  case,  which  will  warrant  the  court  in  re- 
straining the  administrator  in  the  exercise  of  his  admitted 
power,  where  it  is  attempted  to  be  exercised  without  the  con- 
sent and  against  the  interest  of  those  really  interested  in  the 
matter  in  controversy. 

In  the  ordinary  course  of  administration,  where  the  rights 
of  various  parties  are  inyolved,  the  court  would  reluctantly 
interfere  with  the  discretion  of  an  administrator  to  refer  a  con- 
troversy to  arbitration,  if  he  chose  voluntarily  to  incur  the 
hazard  of  so  doing.  But  there  are  no  considerations  of  public 
policy  which  can  in  any  wise  interfere  with  the  discretion  of 
the  court,  where  the  estate  is  virtually  settled,  and  the  admin- 
istrator occupies  the  attitude  of  a  trustee  of  the  fund  claimed 
by  two  contending  parties. 

It  is  certainly  a  familiar  doctrine  that  an  administrator  may 
lawfully  submit  claims  against  the  estate  to  the  award  of  ar- 
bitrators. So  one  man  may  submit  for  another,  a  husband 
for  hifl  wife,  a  parent  for  his  child,  a  guardian  for  an  infant, 
a  trustee  for  his  cesttd  que  trmt:  Caldwell  on  Arbitration,  12. 

And  in  all  these  cases  the  party  to  the  submission  is  bound 
by  the  award,  and  may  be  compelled  to  perform  it,  or  may 
enforce  performance  against  the  other  party.  But  the  party 
really  interested,  the  wife,  the  infiEtnt,  the  cestvi  que  truHf  are 
not  bound  by  the  submission,  nor  can  their  rights  be  con- 
cluded by  the  terms  of  the  award.  Even  in  the  case  of  a  sub- 
mission by  an  administrator,  the  parties  interested  in  the 
estate  are  not  bound.  And  if,  upon  the  submission  of  a  debt 
due  the  estate,  the  arbitrators  award  less  than  is  really  due, 
the  administrator  shall  answer  for  the  full  amount  of  the  debt: 
Yard  v.  Elandj  1  Ld.  Raym.  869;  Com.  Dig.,  tit  Administra- 
ticKi,  1, 1;  2  Williams  on  Executors,  1533;  Bac.  Abr.,  tit.  Ex« 
eeutors,  L,  1. 

It  amounts  to  a  devoitavit  by  the  administrator  to  the  ex-- 
tent  of  the  loss. 

It  may  be  affirmed,  as  a  universal  principle,  that  a  trustee 
win  not  be  permitted  to  prejudice  the  rights  or  interests  of  his 
tethii  que  trust  by  a  submission  to  arbitration.  If  the  sub- 
mission be  made  without  the  approbation  of  the  cestui  que 
trusty  he  will  not  be  bound.  It  is  an  utter  subversion  of  the 
whole  theory  and  policy  of  arbitrations  that  a  party's 
ehould  be  submitted  to  the  decision  of  arbitrators  not  of 
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own  choosing.  He  is  bound  by  the  award,  because  it  is  a  de» 
cision  by  a  tribunal  of  the  party's  own  choice,  to  whose  judg- 
ment he  has  voluntarily  submitted  the  adjudication  of  his 
rights.  So  far  as  I  am  aware,  either  under  the  common  law 
or  law  of  this  state,  no  case  can  be  found  in  which  a  party  has 
been  or  can  be  compelled  to  submit  to  arbitration  against  hie 
will,  or  in  which  he  is  bound  by  the  award  of  arbitrators  not 
of  his  own  choice.  He  is  entitled,  as  of  right  in  all  other 
cases,  to  have  his  rights  determined  by  the  appropriate  ju- 
dicial tribunals  of  the  state.  It  is  upon  this  ground  that 
courts  of  equity  will  not  decree  the  specific  performance  of  an 
agreement  to  submit  to  arbitration,  deeming  it  against  public 
policy  to  exclude  fix>m  the  appropriate  judicial  tribunals  of 
the  state  any  persons  who,  in  the  ordinary  course  of  things, 
have  a  right  to  sue  there:  2  Story's  Eq.  Jur.,  sec.  1467. 

But  it  is  urged  that,  as  the  cesttd  que  trmt  is  not  bound  by 
the  award,  and  may  look  to  the  trustee  for  indemnity,  it  can- 
not operate  to  his  prejudice,  and  there  can  therefore  be  no 
ground  for  the  interference  of  this  court  by  injunction.  The 
trustee,  it  is  urged,  remains  personally  liable,  as  though  the 
award  had  not  been  made.  It  cannot  escape  observation  that 
this  is  a  remarkable  ground  to  be  taken  by  the  trustee  him- 
self. It  is  very  usual  for  trustees  and  all  persons  acting  in  a 
fiduciary  capacity  to  decline  any  course  of  action  which  may 
make  them  personally  responsible,  and  to  resort  to  the  direo* 
tion  of  some  judicial  tribunal  for  protection;  but  here  we  find 
the  trustee  insisting  on  his  being  permitted  to  submit  to  arbi- 
tration on  the  very  ground  that  he  will  thereby  render  himself 
liable. 

But  aside  firom  this  suggestion,  it  is  obvious  that  although 
the  cestui  que  truet  is  not  bound  by  the  award,  it  may,  and  in 
many  cases  must,  operate  to  her  prejudice.  It  is  competent 
evidence  to  shield  the  administrator  firom  the  charge  of  a 
devastavit  until  the  award  is  shown  to  be  erroneous.  It  will 
completely  shift  the  burden  of  proof  between  these  contending 
parties.  In  an  action  brought  against  the  administrator  by 
the  claimant,  he  must  show  that  his  claim  is  well  founded. 
But  in  action  by  the  legatee  against  the  administrator  for  her 
share  of  the  estate,  she  must  show  that  the  administrator  has 
paid  a  larger  amount  than  is  justly  due.  The  complainant, 
moreover,  will  be  subjected  by  the  arbitration  to  the  burden 
and  expense  of  a  controversy  which  cannot  be  decisive  of  her 
rights. 
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I  am  of  opinion,  therefore,  that  equity  will  restrain  by  in« 
junction  a  trustee  from  submitting  to  arbitration  a  question, 
in  which  the  eestwis  que  truBi  alone  are  interested,  without  their 
consent  and  against  their  will.  No  discreet  trustee,  acting  in 
good  £Edth,  would  venture  or  desire  to  do  it.  The  restraint 
would  operate  for  his  protection  as  well  as  that  of  the  cestui 
que  trutt. 

Aside  from  the  general  principle,  there  are  circumstances  in 
this  case  which  render  it  peculiarly  proper  that  the  adminis- 
trator should  be  restrained  from  proceeding  with  the  arbitra- 
tion. The  yery  nature  of  the  controversy  renders  it  an  unfit 
matter  to  be  disposed  of  in  a  tribunal  not  8u£Sciently  familiar 
with  the  principles  of  law  and  equity  to  administer  either 
effectually  in  complicated  cases.  The  claim  is  made  by  a  son 
agldnst  the  estate  of  his  father  for  services  for  a  period  of 
more  than  twenty  years.  He  has  always  resided  with  his 
&iher  and  upon  the  father's  farm,  from  the  time  he  was  of  age. 
He  alleges,  in  his  answer,  that  although  his  claim  is  thus 
ancient,  no  part  of  it  is  barred  by  the  statute  of  limitations. 
It  is  obvious  that  this  state  of  facts  must  of  necessity  give  rise 
to  questions  of  doubt  and  difSculty  peculiarly  proper  to  be 
dispoeed  of  by  the  constituted  tribunals  of  justice. 

The  administrator  has  obviously  assumed  an  attitude  hoe- 
tile  to  the  interests  of  the  complainants.  This  is  fully  evinced 
by  the  admissions  and  allegations  contained  in  the  answer. 
He  alleges  that  he  entered  into  the  agreement  to  arbitrate  the 
claim  of  Daniel  Moore,  Jr.,  against  the  estate,  with  the  con- 
viction that  Daniel  Moore,  Jr.,  had  just  claims  for  some 
amount  against  the  estate,  though  for  what  amount  he  does 
not  pretend  to  say;  that  his  sole  object  in  accepting  the  letters 
of  administration  was  to  adjust  the  di£Sculties  existing  be- 
tween the  complainants  and  Daniel  Moore,  Jr.,  respecting 
the  claims  of  said  Moore  without  ^'  lawing,"  and  to  prevent  the 
whole  estate  from  being  squandered  by  litigation,  which  he 
believes  to  be  the  sole  desire  of  the  complainants;  and  thai 
they  only  oppoee  the  said  arbitration  because  they  well  know 
that  thereby  all  the  said  claims  will  be  fiEdrly  and  finally  set- 
tled, and  that  no  further  chance  of  litigation  will  be  allowed 
them.  He  admits  that  he  accepted  the  letters  of  administra- 
tion,  at  the  solicitation  of  the  complainants'  attorney  and  of 
Moore,  with  fbll  knowledge  of  the  nature  of  the  controversy; 
that  afterwards,  without  apprising  the  complainants  or  their 
ooonsel  of  his  purpose,  and  without  taking  counsel  of  them^ 
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<a  of  any  other  attorney  as  to  the  propriety  of  his  course,  or  of 
its  consistency  with  the  rights  of  the  complainants,  or  with 
his  own  duty  in  the  matter,  he  entered  into  an  agreement  with 
Moore  to  submit  the  matter  to  arbitration.  He  admits  that 
the  preparation  of  the  bond  was  intrusted  to  Moore's  counsel^ 
and  that  after  the  arrangement  was  completed,  and  not  before, 
he  apprised  the  complainants'  counsel  of  the  step  he  had 
taken,  and  requested  him  to  furnish  the  names  of  the  com* 
plainants'  witnesses,  and  to  assist  him  in  making  a  legal  and 
proper  defense  before  the  arbitrators.  These  statements  of  the 
defendant's  answer  sufficiently  evince  his  attitude  toward  the 
respectiye  parties.  It  is  not  surprising  that,  with  a  knowledge 
of  these  facts,  the  counsel  of  the  complainants  should  have 
utterly  rehised  to  appear  before  the  arbitrators  or  to  have  any 
participation  in  the  proceedings  of  the  administrator.  Nor  is 
it  difficult  to  anticipate  what  the  result  of  the  arbitration  will 
be  if  conducted  under  such  auspices.  The  whole  tone  and 
spirit  of  the  answer  might  well  have  been  prompted,  and  its 
purport  dictated  by  the  claimant  himself  He  will  scarcely  find 
a  stronger  or  a  more  willing  witness  to  aid  him  in  his  claims 
upon  the  estate  than  the  administrator  to  whose  care  the  estate 
is  intrusted,  and  who  is  bound  to  protect  the  rights  of  all  the 
parties  in  interest*  The  allegations  and  chargesof  the  answer 
are  rather  those  of  a  party  litigant  or  a  partisan  than  of  a 
trustee  bound  to  protect  the  interests  of  his  ee^tuia  qui  trusL 
Whether  this  course  is  prompted  by  honest  but  mistaken 
views  of  duty  and  of  the  complainants'  rights,  or  of  collusion 
with  the  defendant  Moore,  is  quite  immaterial  as  to  its  effect 
upon  the  rights  of  the  complainants.  It  admits  of  no  justifi- 
cation, and  it  would  be  a  gross  wrong  to  the  complainants  and 
a  mockery  of  justice  to  permit  the  arbitration  to  proceed 
under  such  circumstances,  however  just  and  impartial  the 
arbitrators  may  be. 

No  trustee  should  be  permitted  thus  to  deal  with  trust  funds 
against  the  known  wishes  of  his  ce$UU$  que  truH  and  to  the 
certain  prejudice  of  their  interests.  I  entirely  concur  in  the 
sentiment  of  the  senior  counsel  of  the  complainants,  that  it  is 
a  matter  of  surprise  that  any  honest,  honorable,  and  Mr  man 
should  be  willing  to  pursue  such  a  course.  The  administrator 
may  be  correct  in  his  views,  that  the  claim  of  Daniel  Moore, 
Jr.,  against  the  estate  is  just,  and  that  the  motives  of  the  com- 
plainants are  corrupt,  and  their  conduct  fraudulent  in  resist- 
ing the  claim.    Upon  that  point  no  opinion  is  designed  to  be 
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expreflaed.  But  it  ia  yerj  dear  that  those  are  queBtions  which 
the  complainants  are  entitled  to  have  impartially  tried  and 
fairly  decided;  that  the  administrator  has  no  right,  whatever 
may  be  his  views  of  the  matter,  to  prevent  a  &ir  and  impar- 
tial trial,  and  that  this  conrt  is  bound  to  nse  its  power  tc^ 
secure,  as  far  as  may  be,  that  end. 

The  motion  is  denied,  but  without  costs.  No  fraud  is  im- 
puted  to  BCoore,  the  defendant,  and  I  am  willing  to  believe 
that  the  conduct  of  the  administrator  may  have  been  prompted 
by  mistaken  views  of  his  duty  and  of  the  complainants'  rights,, 
and  am  not,  tberefbre,  willing  to  condemn  him  in  costs. 
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Baistta  V.  Ybbblanix 

[a  MoouRSB,  loa] 
OaxcbiSd  ov  RaooKO  ajkd  Bummmsjmuo>  vFf  innnnt  Vimsammb 
iMf  ■■Minn  TgAT  It  hap  MOPf  SAxnuEPs  will  bedocjoed  tebo ftwibdgt. 
Inglifln  on  tho  mortgigod  pwimimi 

Bnx  in  equity  to  foreclose  two  mortgages.    The  frots  art 
stated  in  the  opinion. 

ZabritMe^  ton  the  complainanl 
for  the  defendant. 


By  Ckmrt,  Obxbn,  Chancellor.  The  bill  is  filed  to  foredoet 
two  mortgages  upon  the  same  premises.  The  first  was  given 
by  Jacob  C.  Vreeland  to  Conrad  Vreeland,  dated  the  13th  of 
ICarch,  1844,  for  three  hundred  dollars,  and  assigned  to  the 
complainant  by  the  executor  of  the  mortgagee.  The  second 
was  given  by  Jacob  C.  Vreeland  to  the  complainant,  dated 
December  10, 1851,  for  $628.11.  In  regard  to  the  second  mort- 
gage, there  is  no  dispute.  The  first  mortgage  was  canceled  of 
record,  and  the  bond  and  mortgage  surrendered  by  the  com- 
plainant to  the  defendant  on  the  17th  of  October,  1860.  The^ 
bill,  which  was  filed  a  few  days  after  the  cancellation,  alleges^ 
that  this  cancellation  of  the  mortgage  was  made  by  the  com- 
plainant under  a  mistaken  apprehension  that  the  mortgage 
had  been  satisfied,  when  in  truth  it  had  not    The  truth  of 
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this  aTGnnent  oonstituteB  the  material  inquiry  in  the  cause: 
Was  that  mortgage  debt  eyer  paid? 

The  mortgaged  premifies,  on  the  17th  of  November,  1858, 
were  conveyed  by  Jacob  C.  Vreeland,  the  mortgagor,  to  his 
brother,  Thomas  B,  Vreeland,  the  defendant.  The  mortgage 
was  surrendered  and  canceled  of  record  on  the  17th  of  Octo- 
ber, 1860.  The  evidence  shows  clearly  that  nothing  was  paid 
upon  the  mortgage,  nor  was  it  satisfied  in  any  way  by  any  act 
done,  or  arrangement  made  at  the  time  of  the  cancellation.  It 
was  canceled  under  the  belief  that  it  had  been  paid  long  be- 
fore. K  so,  when,  how,  and  by  whom  was  it  paid?  It  would 
naturally  have  been  paid  either  by  the  mortgagor  himself,  or 
by  the  defendant,  who  purchased  the  premises  fix>m  the  mort- 
gagor. The  defendant,  by  his  answer,  expressly  admits  that 
he  never  paid  the  mortgage  debt,  or  any  part  of  it,  but  alleges 
that  he  has  been  informed  and  believes  that  the  debt  was  paid, 
or  secured  to  be  paid,  or  in  some  other  way  arranged,  satisfied^ 
and  discharged,  either  by  the  mortgagee,  the  mortgagor,  or  by 
some  other  person,  but  when  or  how,  the  defendant  has  been 
unable  to  ascertain. 

The  bill  charges  that  at  the  time  of  the  conveyance  of  the 
mortgaged  premises  to  the  defendant  by  the  mortgagor,  the 
mortgage  was  unpaid,  and  a  lien  upon  the  premises;  and  that 
the  defendant  assumed  the  payment  of  the  debt  as  a  part  of 
the  consideration  of  the  conveyance.  This  is  expressly  denied 
by  the  answer.  The  direct  issue  thus  made  by  the  pleadings 
is,  whether  the  mortgage  in  controversy  was  a  subsisting  lien 
upon  the  mortgaged  premises  at  the  time  they  were  conveyed 
to  the  defendant.  If  it  was,  we  have  his  explicit  acknowledg- 
ment that  it  has  not  since  been  paid. 

The  mortgaged  premises  were  conveyed  to  the  defendant 
on  the  17th  of  November,  1856.  The  cancellation  was  made 
on  the  17th  of  October,  1860.  If  the  debt  was  paid  before,  or 
at  the  time  of  the  conveyance,  the  bond  and  mortgage  would 
then,  in  the  usual  course  of  business,  have  been  delivered  up 
and  canceled.  But  they  remained  in  the  hands  of  the  com* 
plainant  for  four  years  afterwards  in  full  force,  unquestioned 
either  by  the  obligor  in  the  bond,  or  by  the  defendant,  who 
owned  tiie  mortgaged  premises.  If  paid,  it  must  have  been 
by  the  obligor,  or  with  his  knowledge.  He  has  been  examined. 
He  is  a  brother  of  the  defendant,  and  has  no  apparent  motive 
to  color  or  distort  the  evidence  against  him.  He  testifies  that 
there  were  two  mortgages  on  the  property  when  he  conveyed 
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^  the  defendant  The  first  was  a  three-hnndied-dollar  mort- 
gage, executed  by  his  mother  and  himself,  given  in  1844  or 
1845,  and  assigned  by  him  as  the  executor  of  the  mortgagee, 
to  the  complainant  This  is  the  mortgage  in  controversy. 
He  distinctly  admits  that  this  mortgage  was  not  paid,  but 
that  both  mortgages  were  subsisting  encumbrances  when  he 
-conveyed  to  the  defendant.  It  is  proved,  moreover,  by  this 
witness  and  by  John  Wiokham,  that  at  the  time  of  the  sale 
of  this  property  by  the  mortgagor  to  the  defendant,  there  was 
-a  meeting  between  them  at  the  house  of  the  complainant  to 
settle  the  amount  due  to  the  complainant  upon  his  two  mort- 
4Sf4S^'f  that  the  amount  was  ascertained  by  calculation  to  be 
over  twelve  hundred  dollars,  and  that  a  memorandum  of  the 
amount  was  made  by  the  defimdant^  and  given  to  the  com- 
plainant That  memorandum,  in  the  handwriting  of  the 
-defendant,  is  produced  as  an  exhibit  It  is  as  follows:  '^Made 
out  by  Thomas  B.  Vreeland, —  amount  of  both  mortgages 
up  to  January  16, 1857,  is  $1,212.11." 

The  force  of  this  evidence  is  attempted  to  be  impaired  by 
alleging  that  the  evidence  does  not  show  that  the  papers  were 
in  the  hands  of  Thomas  B.  Vreeland.  Suppose  they  were  not 
The  hctBj  as  clearly  proven,  are  that  the  mortgagor  and  the 
dafendant,  who  was  about  to  purchase,  went  to  the  house  of 
the  complainant  to  ascertain  the  amount  due  to  the  com- 
plainant upon  the  mortgages.  There  was  no  question  as  to  their 
existence,  and  no  pretense  that  either  of  them  had  been  paid. 
The  only  question  was.  How  much  was  due  upon  them?  The 
papers  were  produced,  the  calculation  of  interest  was  made, 
the  amount  due  ascertained,  reduced  to  writing  by  the  defend- 
ant himself^  and  given  to  the  complainant  Whetiier  the  bond 
and  mortgage  was  actually  in  the  hands  of  the  defendant 
was  totally  immaterial.  It  was  in  his  presence  open  to  exam- 
ination. It  was  treated  as  a  subsisting  debt,  both  by  the  mort- 
gagor who  was  about  to  sell  and  by  the  defendant  who  was 
«bout  to  purchase  and  to  assume  the  payment  of  the  mort- 
gage debt  as  a  part  of  the  consideration  of  the  purchase. 

It  is  certainly  a  remarkable  circumstance,  the  efiect  of 
which  can  be  overcome  only  by  very  clear  evidence,  that  the 
ocmiplainant  himself  believed  and  acknowledged  that  the 
mortgage  was  satisfied,  and  assented  to  its  cancellation.  But 
the  mistake,  I  think,  is  satisfactorily  accoxmted  for.  He  was 
-an  aged  man,  and  manifestly  very  ignorant  of  business. 
There  bad  been  a  proposal  at  one  time  to  take  up  the  mart- 
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gage  in  question  by  giving  another.  He  had  held  notes  for  a> 
part  of  the  indebtedness.  He  was  nnder  no  mistake  in  r^atd 
to  the  amount  due  him.  For  that  he  relied  upon  the  mem- 
orandum given  to  him  by  the  defendant  At  no  time  did  he 
admit  that  the  whole  amount,  as  now  claimed,  was  not  due. 
His  mistake  was  in  regard  to  the  securities  which  he  held  for 
the  debt.  He  supposed  that  the  entire  debt  was  covered  by 
the  last  mortgage  or  by  notes.  This  is  very  clearly  shown  to- 
be  a  mistake. 

The  sole  question  raised  upon  the  pleadings  and  evidenos- 
is,  whether  the  mortgage  is  a  subsisting  lien  upon  the  mort* 
gaged  premises.    The  evidence  upon  this  point  leaves  no  rooon^ 
^  for  doubt. 

Equity  will  relieve  where  an  instrument  has  been  delivered 
up  or  canceled  through  fraud  or  mistake:  MiUer  v.  Wackf  1 
N.  J.  Eq.  204;  Trenton  Banking  Company  v.  Woodruffs  2  LL 
117;  1  Story's  Eq.  Jur.,  sec.  167. 

It  is  urged  on  the  part  of  the  defendant  that  to  entitle  » 
party  to  relief  on  the  ground  of  mistake,  it  must  be  of  such  a^ 
fact  as  he  could  not  by  reasonable  diligence  have  obtained 
knowledge  of.  If  otherwise,  it  is  culpable  negligence,  against 
which  equity  will  not  relieve:  1  Story's  Eq.  Jur.,  sec.  146; 
Deare  v.  Carry  2  N.  J.  Eq.  618. 

The  principle  is  usually  applied  in  relieving  against  coqp 
tracts  entered  into  imder  a  mistake,  though  it  is  doubtless- 
suBceptible  of  a  wider  application.  The  present  case,  how- 
ever,  does  not  fall  within  the  operation  of  the  principle.  The 
complainant  received  no  consideration  for  the  act — the  de> 
fendant  gave  none.  The  complainant  entered  into  no  engage* 
ment  from  which  he  asks  relief  Under  a  mistaken  impression 
that  the  mortgage  was  satisfied,  he  consented  to  its  cancellation. 
It  is  clearly  against  conscience  that  the  defendant  should  avail 
himself  of  the  mistake  to  escape  the  payment  of  an  honest 
debt. 

The  complainant  is  entitied  to  a  decree  for  the  mortgage 
debt. 


MoBTOAOx  OAiroiLXD  ov  RiooBD  uimsB  MiBAmsHSNsnur  AM  TO  Pat* 
MINT  WILL  Bi  Bntobobd:  f^rtfiholden  f^NMSkaa  t.  Thonw^  20  N.  J.  E^ 
42;  Dvdk!^  ▼.  Bergen,  23  Id.  400,  both  diiiig  the  principal  oaae.  So  whara- 
the  parties  intending  to  anign  a  mortgage  went  to  the  reoorder'a  office  and 
entered  aatiBfaotion  of  it  on  the  record,  the  aatLifaction  was  Tacated  and  the 
mortgage  foredoeed.  The  coort  aaid:  ''There  la  no  applicable  diatinotio^ 
between  this  oaae  and  that  where  a  aerirenery  through  ignoianoe  or  inattrtm 
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tioD,  hJh  to  Mbek  cr^ropwe  inch  an  instnunflat  as  eflhetaatee  tha  profriofu 
afMonflQt  ol  the  partiai^  and  relief  ib  always  decreed  in  that  ease:  Stoiy's 
Xq.  Jnr.,  sec  115.  Had  the  reoorder  here^  upon  being  informed  by  the  par- 
tiea  that  the  agreement  between  them  was  that  the  mortgage  in  qaestion 
■hoold  be  more  effeotnaHy  transferred  to  Rnssell,  prepared  a  release,  instead 
•f  aa  assignment^  whether  he  did  so  throagh  mere  inattention  to  what  he 
was  doings  or  thzoogh  a  misapprehension  ol  its  legal  effect  in  the  premisei^ 
there  woold  be  no  doabt  that  equity  woold  relieve  against  the  w*<«fe**r^ 
The  mle  must  be  the  same  in  a  ease  where  the  parties  have  made  the  mis- 
take for  themselyes,  and  wittiont  the  aid  ol  either  soriveiier  or  reoordsrt* 
r.  Uter,  42  Od.  477. 


€k)BDON  t;.   TOBBBT. 

[3  iccOjLMn,  iia.] 

lonr  m  vos  Ayiboibd  bt  Vaot  that  Owmn  OmnmriD  awat 
Lan^  pidiiig  the  orsotioa  ol  the  boildingy  the  oonveyaaoe  being  merely 
as  ooUateral  seonzity  for  the  payment  of  a  debt  dne  to  the  grantee,  and 
^^^tsnde<^  as  a  mortgage^  and  npom  the  satisfaction  of  the  debt,  the  land 
was  rsconreyed.  These  ciroomstaaoes  dispose  of  the  objection  that  the 
boiMing  was  not  enoted  1^  the  owner  of  the  Isad,  nor  by  his  consent  ex- 
pressed in  writing. 

MaoBamo'a  Lmr  n  vov  Axtiotbd  bt  Csavob  of  OwHumip  during  the 
progress  ol  the  building.  The  change  ol  ownership  does  not  make  a  new 
commencement  of  the  building. 

MaoBamo's  Lmr  n  iror  AwwaaoD  vr  InnaaajTmm  ov  Wobx  for  a  short 
period,  and  its  snbseqnent  resomptioQ  withoat  a  change  of  its  original 
ebarsctsr.    The  interruption  and  subsequent  resun^tion  do  not  ccnsll* 

Ikm  or  CcxufENoncBiT  of  Buxldino,  asd  OovaaqfinDiT  Attaohino  or 
IfBOHAnxfa  Lmr,  n  hot  Biquibid  to  bb  BtwaEwnsD,  by  the  New  Jerssgf 
ststnte^  rither  in  the  Uen  itseli^  or  in  the  record  d  the  judgment. 

MmoBAJfufB  Lmr  bi  hot  AiraorxD  bboausb  Owhbb  of  Pbbkibbs  Pbooubib 

b  TO  BB  FlLBD^  ABD  OOBGBALBD  m  KlIffriimB  FBOM  MiOBilOAaBB  si 

the  time  d  obtaining  a  loan. 

Bill  in  eqtiity  to  fineolofle  a  mor^gafBi  The  iJMti  aio  itttted 
fld  ttio  opinion. 

J.  W.  Seuddetj  tor  the  oomplainmni. 

Slaighty  toot  the  lien-holderfl 

By  Coort,  Gbssn,  Chancellor.  The  Ull  is  flied  to  fereoloto 
a  mortgage  given  to  the  complainant  by  Edward  P.  Torrey, 
upon  a  hooae  and  lot  in  Jersey  City.  The  only  question  in 
dispute  between  the  parties  is,  whether  the  complainant's 
mortgage  is  a  prior  encnmbrance  to  the  liens  of  the  mechanics 
and  material-men  for  work  done  and  materials  ftmushed  in 
the  election  of  the  house  upon  the  premises.    The  complain* 

Am.  Dml  Yob  TiTTTTT— IB 
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ant's  mortgage  is  dated  on  the  11th,  and  recorded  on  the  loth 
of  April,  1861.  The  liens  were  filed  between  the  27th  of  July 
and  the  27th  of  August,  inclusiye,  in  the  same  year.  The 
building  was  commenoed,  according  to  the  testimony  of  Tor- 
rey,  the  owner  and  builder,  in  the  tsIL  of  1859.  The  founda- 
tion was  then  built  The  building  was  resumed  in  the 
following  spring  about  May,  and  completed,  he  thinks,  in 
May,  1861.  Bo  far  as  can  be  ascertained  fix>m  the  liens  filed, 
the  work  and  materials  which  form  the  subject  of  the  lien 
were  done  and  furnished  between  September,  1860,  and  May, 
1861. 

1.  It  is  otjected  to  the  validity  of  the  lien  that  the  building 
was  not  erected  by  the  owner  of  the  land,  nor  by  his  consent 
expressed  in  writing.  The  legal  title  was  in  Torrey,  the 
builder,  firom  the  19th  of  September,  1859,  until  the  11th  of 
August,  1860,  when  he  conveyed  it  to  Thomas  B.  Oakley.  On 
the  10th  of  April,  1861,  it  was  reconveyed  by  Oakley  to  Torrey. 
Torrey  testifies,  and  the  fact  does  not  seem  to  be  at  all  ques- 
tioned, that  he  conveyed  the  land  to  Oakley  merely  as  col- 
lateral security  for  the  payment  of  a  debt  due  fix>m  him  to 
Oakley;  that  the  deed  was  intended  simply  as  a  mortgage, 
and  that  upon  the  satisfieu^tion  of  the  debt  the  land  was  recon- 
/eyed.  This  effectually  disposes  of  the  objection.  But  ad- 
mitting the  title  to  have  been  absolute  in  Oakley,  it  is  not 
perceived  that  the  rights  of  the  lien-holders  are  affected.  The 
building  was  conmienced  by  Torrey  while  the  title  was  in  him. 
The  foundation  was  then  built.  The  liens  attached  at  the 
commencement  of  the  building  upon  the  estate  of  Torrey,  and 
the  title  passed  to  Oakley,  and  was  reconveyed  to  Torrey  sub- 
ject to  the  encumbrance  of  the  liens.  A  change  of  ownership 
during  the  progress  of  the  building  does  not  make  a  new  com- 
mencement of  the  building,  nor  affect  the  validity  of  the  en- 
cumbrance: Hem  V.  jBopHrw,  13  Serg.  A  R.  269;  Penncek  v. 
Hoover  J  5  Rawle,  291;  Edwards  v.  Derrichiony  28  N.  J.  L.  39. 

Nor  will  the  interruption  of  the  work  for  a  short  period,  and 
its  subsequent  resumption  without  a  change  of  its  original 
design  and  character,  constitute  a  new  commencement,  or 
affect  the  attaching  of  the  lien  when  the  building  was  origi- 
naly  commenced:  American  Fire  Ineurance  Co,  v.  Pringle^  2 
Serg.  &  R.  138;  Hem  v.  HopkinSy  13  Id.  269. 

After  the  conveyance  to  Oakley,  the  building  was  continued 
under  Torrey's  directions,  and  for  his  benefit.  Oakley  never 
interfered  with  his  operations  nor  questioned  his  right,  nor  it 
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be  now  in  oonrt  setting  cip  title  in  Mmael^  or  questioning  the 
right  of  Torrey  or  the  validity  of  the  liens. 

2.  It  is  objected  that  the  time  when  the  building  was  com- 
menced is  not  specified,  either  in  the  lien  filed  or  in  the  rec- 
ord of  the  judgment,  and  that  the  encumbrance,  therefore, 
cannot  attach  until  the  actual  entry  of  the  judgment.  The 
statute,  in  express  terms,  makes  the  debt  a  lien  from  the  com- 
mencement of  the  building:  Nix.  Dig.  526,  sec.  11.  The  pro- 
ceeding to  enforce  the  lien  is  a  proceeding  in  rem.  It  does  not 
create  the  lien  any  more  than  a  proceeding  and  decree  for  the 
finreclosure  of  a  mortage  creates  the  encumbrance.  There  is 
nothing  in  the  statute  which  requires  that  the  time  of  the 
commencement  of  the  building,  and  the  consequent  attaching 
of  the  lien,  should  be  specified,  either  in  the  lien  itself,  or  in 
the  record  of  the  judgment.  It  would  seem  that  any  such  en- 
try, either  in  the  Uen  or  in  the  judgment,  except  where  the 
fitct  was  in  some  way  put  in  issue  and  found  by  the  jury, 
would  be  unauthorized  and  unavailing  as  evidence  of  the  fact. 
It  is  certainly  a  matter  of  regret  that  so  material  a  circum- 
fftance  afiecting  the  title  to  real  estate,  as  the  inception  of  the 
encumbrance,  should  be  left  to  depend  upon  the  parol  testi- 
mony of  witnesses  often  deeply  interested  in  regard  to  facts  of 
equivocal  character,  which  may  constitute  the  commencement 
of  a  building.  But  so  is  the  statute,  and  the  court  cannot  add 
to  its  requirements.  It  may  be  true,  as  insisted  by  the  com- 
plainant's counsel,  that  in  the  absence  of  parol  evidence  of  the 
time  of  the  commencement  of  the  building,  the  record  of  the 
judgment  can  furnish  no  evidence  of  the  lien  prior  to  the  date 
of  the  work  done  or  materials  ftimished  as  specified,  or  to  the 
actual  entry  of  the  judgment.  But  that  question  does  not 
arise  in  the  present  case.  The  fact  is  imquestioned  that  the 
building  was  nearly  completed  when  the  complainant's  mort- 
gage was  given. 

There  is  nothing  in  the  case  to  justify  a  doubt  in  regard  to 
the  bona  fides  of  the  claims  of  the  lien-holders.  The  evidence 
shows  that  the  work  was  done  and  the  materials  furnished  as 
charged  by  the  claimants,  and  that  the  debts  have  not  been 
paid.  This  is  proved,  both  by  the  evidence  of  the  lien-hold- 
ers themselves,  and  of  Torrey,  the  owner  and  builder.  There 
is  nothing  tending  to  discredit  their  testimony. 

If  it  be  admitted  that  Torrey  acted  in  violation  of  good  frith 
in  concealing  or  in  failing  to  disclose  the  existence  of  the  liens 
at  the  tima  ha  piocured  the  loan  from  the  complainant  for 
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which  the  mortgage  was  giTen,  it  cannot  affect  the  legal  or 
equitable  rights  of  the  lien-holders.  Nor  are  those  rights  at  all 
impaired,  if  it  be  admitted  that  the  liens  were  filed  at  the 
instance  of  Torrey.  He  may,  in  perfect  consistency  with  good 
faith  and  fair  dealing,  have  desired  that  the  just  claims  of  thu 
mechanics  and  material-men  should  be  secured  upon  the  build- 
ing, in  preference  to  the  Oakley  mortgage,  which  he  then  b^ 
lieved,  and  subsequently  proved  to  be  fraudulent  But  if 
Torrey  was  actuated  by  fraudulent  motives,  it  could  not  affect 
the  rights  of  the  lien-holders.  The  validity  of  the  Uens  cannot 
depend  upon  the  motives  which  suggested  their  being  filed. 

There  is  nothing  in  the  evidence  to  affect  the  validity  of  the 
liens,  or  their  priority  to  the  complainant^s  mortRage. 

It  will  be  decreed  accordingly. 


HiCBUHio's  liDDf  AvneotB  What  JStaArm  ob  ImxBms:  See  LjfonTJi^ 
9^e§9  45  Am.  Deo.  675^  and  the  note  theretow 

MiOHAirio's  Lddt  n  not  AmoriD  bt  laTBBHUwioN  ov  Wobk  for  a  ■hort 
period,  and  ite  eabeeqnent  reeomptioii  without  a  change  of  its  original  deeiffi 
and  ehamoteri  ManQvaUkm  Hfii  ^««-  Ch.  t.  PimMton,  28  N.  J.  Eq.  Mh  ati«f 
the  wriiMiipal 
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12  ICoOABfn,  102.1 

IhvuBUB  wnxi  HOT  BB  Obabtbd  bob  Aduiabbt  of  Huhbajtb  whbb  <nn.T 

BVIDEHOB  OB  QtXmX  IB  TBAT  Hb  WIS  AUBOEED  WITH  yBnOUUXi  Ihs* 

BABB  within  aiz  montha  after  the  maniagei 

Petition  for  a  diyorce  on  the  ground  of  adultery.     Th# 
ion  states  the  facts. 


By  Court,  Obeen,  Chancellor.  The  parties  were  married  on 
the  5th  of  May,  1861.  On  the  10th  of  March,  1862,  the  wife 
filed  her  petition  for  divorce  on  the  ground  of  adultery.  The 
allegation  of  the  petition  is,  that  the  husband,  during  the 
months  of  October  and  November,  1861,  and  at  other  times, 
committed  adultery  with  divers  females,  whose  names  are  un- 
known to  the  petitioner.  The  proof  is,  that  the  defendant, 
about  the  month  of  October,  1861,  within  six  months  after  hia 
marriage,  was  affected  with  the  venereal  disease.  The  case 
rests  solely  upon  this  evidence.  There  is  no  evidence  as  to 
the  previous  relations  of  the  parties,  or  as  to  the  habits,  char- 
acter, or  conduct  of  the  defendant.  The  wife  testifies  that  she 
saw  nothing  to  ezdte  her  suspicion  in  regard  to  his  oonduoi 
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abont  the  time  of  the  alleged  adultery;  nor  does  she  allege 
that  she  did  so  at  any  other  time  after  the  marriage.  She 
farther  states  that  they  did  not  live  together  at  that  time. 
The  first  suspicion  that  appears  to  have  been  entertained  by 
the  wife  of  her  husband's  criminal  oondnct  resulted  from  the 
Tdlnntary  statement,  made  by  the  husband  to  her  mother, 
that  he  was  suffering  fix>m  the  disease.  It  appears,  farther, 
from  the  evidence,  that  in  October,  1861,  the  wife  was  appar- 
ently free  from  disease.  The  husband  has  been  examined  as 
a  witneeSi  and  denies  most  explicitly  that  he  has  been  guilly 
of  adultly.  I  do  not  think  the  evidence  sufficiently  strong 
to  justify  a  decree  for  divorce. 

The  feet  that  the  husband,  long  after  marriage,  is  infected 
with  the  venereal  disease  has  been  held  sufficient  prima  facie 
proof  of  adultery:  Popkin  v.  PopUn,  in  note  to  the  case  of  Du- 
nml  V.  Durantj  1  Hagg.  Bcc.  765;  Johnson  v.  Johnson^  14  Wend. 
687;  North  v.  North,  5  Mass.  820;  2  Greenl.  Ev.  44. 

In  the  case  of  Cotteit  v.  CcUett,  85  Beav.  812,  where  it  was 
attempted  to  establish  adultery  ligainst  the  husband  by  show- 
ing that  the  wife  was  suffering  under  a  recent  infection,  Dr. 
Lushington  said:  ^It  is  impossible  to  lay  down  any  general 
inflexible  rule,  for  each  case  must  depend  upon  its  own  di- 
eumstances;  and  it  is  scarcely  possible  to  conceive  a  case 
without  some  circumstances  which  would  assist  the  court  in 
coming  to  a  conclusion.*'  On  the  hearing  of  the  same  cause 
by  the  judicial  committee,  it  was  held  that  **  the  adultery  of 
the  hushand  must  not  be  inferred  from  the  mere  feet  of  the 
wife*s  being  tainted  with  the  venereal  disease,  although, she 
herself  is  not  even  suspected  of  adultery,  inasmuch  as  the  ex- 
istence of  snch  a  disease  in  the  wife  is  consistent  with  the 
adultery  of  the  husband,  with  her  own  adultery,  and  with 
accidental  communication  of  if.  The  converse  of  the  propo- 
sition would  seem  to  be  equally  true,  that  the  existence  of  the 
disease  in  the  husband  is  consistent  with  the  adultery  of  the 
husband,  with  its  having  been  communicated  by  the  wife,  and 
with  accidental  communication  of  it:  Bishop  on  Marriage  and 
Divorce,  sec.  440. 

When  the  fects  rdied  upon  are  capable  of  two  or  more  in> 
teipretations,  any  one  of  which  is  consistent  with  the  defend- 
an^s  innocence,  they  will  not  be  sufficient  to  establish  guilt 
Though  it  is  not  necessary  to  prove  the  direct  feet  of  adultery, 
it  is  necessary  to  show  that  adultery  is  the  only  necessary 
conclusion  from  the  fects  of  the  case:  Ferguson  v.  Ferguson^  8 
8a]id.807. 
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Proceedings  as  I  do,  upon  the  assumption  of  the  entire  in- 
nooence  of  the  wife,  is  the  guilt  of  the  husband  the  necessary 
conclusion  from  the  facts  of  the  case?  The  parties  had  been 
married  less  than  six  months  when  the  disease  developed 
itsel£  The  wife  had  been  previously  married.  How  long  she 
had  been  a  widow  does  not  appear.  Is  it  impossible  or  highly 
improbable  that  the  wife  may  have  been  infected  with  the 
disease  during  her  former  marriage,  and  that  the  disease  was 
still  lurking  in  her  blood?  It  is  proved  that  the  wife  volun* 
tarily  submitted  herself  to  a  medical  examinatioiii  and  the 
physician  testifies  that  he  discovered  no  traces  of  the  disease. 
But  it  is  worthy  of  remark  that  she  submitted  herself  to  the 
examination  under  the  pretext  that  she  had  fedlen  fix>m  a 
horse,  and  it  was  not  until  afterwards  that  the  physician  wai 
informed  of  the  real  object  of  the  examination.  The  investi- 
gation does  not  appear  to  have  been  made  at  all  in  reference 
to  the  existence  of  the  disease  in  question.  Under  the  cir- 
cumstances, may  not  the  symptoms  of  the  disease  have 
escaped  the  attention  of  the  pbysician,  or  may  they  not  have 
been  so  fer  suppressed  as  not  to  be  perceptible?  Is  the  evi- 
dence sufficient  to  prove  the  non-existence  of  the  disease  so 
fuUy  as  to  establish  the  guilt  of  the  defendant? 

As  already  said,  there  are  naother  dreumstances  in  thecase 
to  aid  the  court  in  arriving  at  a  correct  conclusion,  no  evi- 
dence touching  the  husband's  character  or  habits.  It  is  not 
proven  that  the  husband  kept  improper  company  or  visited 
disreputable  places  of  resort.  It  is  not  shown  that  he  ever 
visited  or  associated  with  any  other  woman  than  the  complain- 
ant The  evidence  is  not  in  itself  sufficient  to  justify  a  decree* 
But  admitting  that  the  complainant's  evidence  is  sufficient 
prima  facie  to  raise  a  presumption  of  adultery  against  the 
husband,  the  case  does  not  rest  upon  this  evidence  alone.  The 
defendant  has  been  examined.  He  testifies  explicitly  that 
since  his  marriage  he  has  had  connection  with  no  other  woman 
than  his  wife.  Without  attaching  undue  importance  to  the 
evidence  of  the  defendant,  admitting  that  it  is  not  entitled  ta 
the  weight  due  to  the  testimony  of  a  fair  and  impartial  wit- 
ness, it  is  nevertheless  entitled  to  some  weight,  especially  in 
connection  with  his  own  voluntary  statement  to  the  mother  of 
the  complainant  that  he  was  infected  with  the  disease.  Why 
should  he  have  made  that  statement  if  he  was  really  guilty  of 
adultery?  His  defending  the  cause  is  evidence  that  it  was  not 
made  by  collusion.    The  explicit  testimony  of  the  defendant 
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is  at  least  sofScient  to  overoome  the  effect  of  evidence  on  the 
part  of  the  complainant 

I  ehall  decree  for  the  defendant,  but  without  costs  as  against 
the  complainant 

AiHTUTEBT,  Pboot  ov:  Sm  JMefttn  v.  3McMi»  47  Am.  Dee.  466^  and  note 
citing  prior  oaaee.  Hie  prindpel  ease  xa  eited  in  Summahett  v.  SuinmiieTUO^ 
17  N.  J.  Sq.  617»  to  the  point  that  in  oaae  of  prooeedinga  for  a  diToroe  on  the 
^amd  of  adultaiyy  aneb  an  interpretation  of  doabtfal  acta  of  the  daiandanl 
wiD  be  adopted  aa  ia  oonaiatent  with  iniMwenee. 


Skillman  v.  Skilliian. 

[9  ICoCJLMn,  478.] 

Tkmn  or  Favob  ov  Wdb  n  not  XSacABLinaD^  or  anyintaroat 
paramea&t  to  the  title  of  her  hnaband  ahown,  hy  the  faet  that»  with  the 
of  her  hnabasdy  ahe  oontracted  to  pnrohaae  a  lot  of  land,  which 
oun^eyed  to  the  hnaband,  who  paid  the  porohaae-money,  and  alao  a 
pari  of  the  ooat  of  a  honae  erected  on  the  lol^  and  the  balanoe  waa  ae- 
eored  by  hia  bond  and  mortgage  on  the  premxao%  which  waa  afterwarda 
paid  by  the  wife  from  her  eaminga. 
XasKDiea  of  Whs  Bilono  to  Hubbavb^  at  the  oomnum  law;  and  they  da 
not  beoome  the  property  of  the  wife  eren  in  eqnity,  withont  a  olear,  ex- 
praai^  izreroeable  gif  t^  or  aome  diatinct  affirmatiTe  act  of  the  hoaband 
direating  himaelf  of  them  or  aetting  them  apart  for  her  aepaimte  nae. 

Bill  in  equity.    The  opinion  states  the  feots. 

Lenppy  ibr  the  appellant. 
Speer^  text  the  respondent. 

By  Ckmrt,  Haines^  J.  The  complainant^  hj  her  bill,  claims 
to  hftfo  an  eqnitable  interest  in  a  certain  house  and  lot  of  land, 
the  legal  title  to  which  was  in  her  husband  at  the  time  of  his 
death,  and  she  seeks  to  have  it  protected  against  a  judgment 
obtained  by  the  defendant,  John  O.  Skillman,  against  her 
husband  in  his  lifetime,  on  a  bond  and  warrant  of  attorney  to 
confess  judgment,  upon  the  ground  that  the  judgment  was 
without  consideration  and  fraudulent  and  void.  The  equity 
of  the  bill  rests  in  allegation  of  a  right  and  interest  of  the 
oomplainant  in  the  house  and  lot,  and  in  the  fraudulent  in- 
tent of  the  defendant,  John  G.  Skillman,  in  procuring  the 
judgment.  The  charge  of  fraud  is  fully  denied  by  the  answer 
in  response  to  the  bill;  so  that  if  the  complainant  has  any 
interMt  in  the  property,  and  was  in  a  situation  to  question 
the  validity  of  the  judgment,  on  this  explicit  denial  of  the 


280  Skillman  v.  Skillman.  [New  Jenejp 

fraud  chaigedi  the  injunction  might  have  been  properly  diff- 
Bolved.  But  the  case  made  does  not  show  such  an  inteieet  in 
the  property  as  would  entitle  her  to  protection  against  the 
judgment,  even  if  it  were  fraudulent.  Her  claim  is  not  based 
on  a  right  of  dower,  and  if  it  had  been  it  would  have  needed 
no  protection  in  this  form,  as  the  judgment  against  her  hus- 
band could  not  affect  her  dower.  But  she  claims  by  a  right 
in  equity  paramotmt  to  the  legal  title  of  her  husband.  She 
insists  that,  having  negotiated  for  the  purchase  of  a  lot  of 
ground  and  for  the  building  of  the  house,  and  paid  a  consider- 
able portion  of  the  purchase-money,  a  trust  results  to  her.  On 
examining  the  allegations  of  the  bill,  it  appears  that  she,  with 
the  knowledge  of  her  husband,  negotiated  for  the  purchase  of 
the  lot,  and  that  it  was  conveyed  to  him,  and  he  paid  the  por- 
chase*money;  that  afterwards  a  contract  was  made  for  the 
erection  of  a  small  house  on  the  lot  at  the  cost  of  $675,  of 
which  sum  $500  was  secured  by  his  bond  and  his  and  her 
mortgage  on  the  property,  and  the  residue,  $175,  paid  to  the 
contractor.  It  is  not  alleged  to  have  been  paid  by  her,  and 
the  presumption  is  that  it  was  paid  by  her  husband. 

Thus  £eu:  the  whole  consideration  money  on  the  purchase  of 
the  lot  and  the  cost  of  the  building  were  paid  and  secured  by 
the  husband.  After  this,  and  until  May,  1854,  she  paid  the 
yearly  interest  on  the  bond  and  mortgage,  and  one  hundred 
dollars  of  the  principal.  She  afterwards  contributed  to  the 
monthly  payments  on  two  shares  of  Mechanics'  Building  and 
Loan  Association,  purchased  by  him,  imtil  he  became  entitled 
to  a  loan  of  four  hundred  dollars,  which  was  taken  and  se- 
cured by  a  mortgage  on  the  house  and  lot,  and  with  that 
money  the  residue  of  the  sum  secured  by  the  original  mort- 
gage was  paid.  She  afterwards  contributed  to  the  monthly 
payments  due  by  way  of  interest  on  the  loan,  until  the  value 
of  the  two  shares  were  so  enhanced  as  to  be  nearly  sufficient 
to  pay  off  the  last  mortgage,  all  of  which  payments  so  made 
by  her  were  almost  entirely  from  her  own  earnings,  her  hus- 
band contributing  but  little  towards  it.  Admitting  the  entire 
truth  of  all  these  allegations,  they  fail  to  establish  a  resulting 
trust,  or  to  show  any  interest  in  the  property  paramount  to  the 
title  of  her  husband.  By  the  common  law,  the  earnings  of 
the  wife,  the  product  of  her  skill  and  labor,  belong  to  the  hus- 
band. They  do  not  become  the  property  of  the  wife,  even  in 
equity,  without  a  clear,  express,  irrevocable  gift,  or  some  dis- 
tinct affirmative  act  of  the  husband  divesting  himself  of  them 
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cr  Betting  them  apart  for  her  separate  use.  There  1b  no  allega- 
tion of  any  saoh  act  here.  She  was  permitted  to  apply  the 
{Hodnct  of  her  labor,  not  to  her  own  UBe,  but  to  the  payment 
of  her  husband's  debts.  Her  object  was  truly  praiseworthy 
and  her  efforts  provident  She  meant  to  secure  a  home  for 
herself  and  her  feunily,  and  it  may  be  regretted  that  they  had 
not  taken  proper  measures  to  aooomplish  that  purpose.  As 
the  buainesB  was  transacted,  the  title  to  the  house  and  lot  was 
in  her  husband,  and  the  purohase-money  and  the  cost  of  build- 
ing paid  by  him,  and  out  of  money  belonging  to  him.  The 
legal  and  eqiiitable  title  vested  in  him.  There  waa  nothing 
done  or  suflbred  to  divest  him  of  such  title,  even  as  between 
him  and  Ub  wife,  much  less  as  between  him  and  his  creditors. 
The  bill  waa  properly  dismissed,  and  the  decree  of  the  dhan- 
ceUor  muBt  be  affirmed,  but  under  the  peculiar  droumBtanoeB 
of  the  case,  without  costB. 

The  decree  of  the  chancellor  was  affirmed  by  the  IbUowing 
vote: — 

For  afflrmance,  Bbowh,  CoiiBBy  ConnsLiBOEr,  Blmsb,  Haihibi 
Knunmr,  Oonxir,  Fort^  SwAur.  VBaDiHBUBttH,  and  Whew* 

UBT,  JX 

Foir  fevetaal,  noneu 


ovWm  Baunre  fe  HinmyiH  FretptU  t.  Brewm,  19  Aau  Dta 
iO;  McLmmn  t.  iNyhftii»  SB  Id.  167|  oonq^we  McEhmm  t.  McDomM,  7% 
U.  ff74|  bat  ia  lbs  priadpal  oaM  thm  mm  ao  qumtiaa  m  to  tho  right  of  e 
baabndtBgbeUi  wilt  Imt  MraJngii  iVtonoa  t.  JTbI/M;  MH.  J.  I»  4M; 
taspuDnpu 
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KEW  YOBK. 


Pbbkinb  v.  Nbw  Yobk  Centbal  B.  B.  Ga 

lUn.BOAP  OaMPjjrr  ouonrov  OoNTRAor  iob  Kjumfttom  waam  Liabiui'I  «»> 
FmBTOEB  for  damage  revnltiiig  from  its  own  wiDM  miaorindiio^  cr  ttwk 
degree  of  reckletsneaa  whidi  is  ita  eqiiiTaleiit. 

Radaoad  Oomp art  mat,  bt  Oownuor,  Esnaav  Imw  iboh  Leabhist 
TO  ORATUiTOiTa  PAflBixroMBt  f OT  any  degree  of  ne^pligenoe  in  ita  aflfTaaft» 
or  agents,  other  than  ita  direotora  or  managing  offioera  who  are  to  b» 
oonaidered  aa  identioal  with  the  oompany  itaelf. 

Wbwfber  Railboad  Compant  m  Liabib  ab  utoh  Imzukd  Guababtt  or 
Sboubxtt  ov  hb  Road  to  a  grmtoitona  passenger  oentraoting  to  ezemp* 
the  company  from  liability  for  the  negligence  of  ita  agents,  when  the  in* 
Jnry  resulted  from  the  misoondnet  of  a  track-master  in  naing  bad  mate* 
rial  in  building  a  bridge,  not  abown  to  have  been  known  to  the  mam^i^ 
offioera,  questioned.    Smith,  X,  eonHmmmdOf  and  diasenting. 


Appeal  from  {he  suprexne  oourt  Plaintiff's  husband  ap- 
plied for  and  obtained  from  a  director  of  the  defendants^ 
oompany  a  free  pass  on  the  defendants'  railroad  from  Roch* 
ester  to  Albany  and  return,  the  material  terms  and  conditions- 
of  which  are  sufficiently  set  out  in  the  opinion  of  Smith,  J. 
On  the  day  following,  he  started  from  Rochester  in  a  train  of 
the  defendants'  railroad,  and  was  killed,  with  others,  by  the 
breaking  down  of  a  bridge.  It  appeared  that  the  bridge  was- 
built  three  years  previously  under  the  direction  of  one  Eyarts^ 
the  defendants'  track-master,  and  proof  was  given  that  it  waa^ 
built  of  unsuitable  materials,  and  that  their  imfitness  was- 
pointed  out  to  Bvarts  at  the  time.  It  was  shown  by  the  de- 
fandants  that  Perkins  (plaintiff's  husband)  was  riding  Kna  the 
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iree  pass  when  the  accident  occnned.  The  jury  fonnd'a  ver* 
diet  for  the  plaintiff,  and  defendants  appealed.  Other  fiEUrtB|. 
mnd  the  material  parts  of  the  judge's  charge  which  were  ez«^ 
oepted  to,  sufficiently  appear  in  the  opinions. 

Sidney  T.  Faireliildf  for  the  appellant 
Oeorge  F.  Danforihj  for  the  respondent 

By  CkKirt,  Smith,  J.  The  death  of  the  intestate  was  caused 
and  occasioned  under  circumstances  which,  if  he  had  merely 
Bostained  a  bodily  injury,  from  which  he  had  recovered,  would 
imquestioinably  have  entitled  him  to  maintain  an  action  for  sucb 
iigury,  unless  he  had  debarred  himself  from  such  action  by 
accepting  and  riding  upon  a  free  ticket  The  plaintiff's  right 
of  action,  under  the  statutes  of  1847  and  1849,  depends  upon 
the  same  droumstances.  Unless  Mr.  Perkins,  if  he  had  sur- 
Tived  the  izgury  which  resulted  in  his  death,  could  have  main-^ 
tained  an  action  for  such  injury,  his  widow  and  next  of  kin. 
dearly  cannot  maintain  this  action.  The  statutes  of  1847  and 
1849  giTO  to  the  personal  representatives  of  a  deceased  person, 
whose  death  is  caused  by  the  wrongful  act,  neglect,  or  defiEtuli 
of  any  person  or  corporation,  an  action  to  recover  a  fair  and 
just  compensation,  not  exceeding  five  thousand  dollars,  with 
reference  to  the  pecuniary  injury  resulting  from  such  death. 
This  a  new  and  original  cause  of  action  given  by  and  depend- 
ing whoUy  upon  the  statute.  The  damages  recoverable  in  such. 
case  depend  upon  entirely  different  principles  from  those  re* 
eoverable  by  the  person  injured,  in  case  death  had  not  ensued 
from  the  injury.  In  such  case,  the  person  injured  would  only 
recover  compensatory  damages,  personal  to  himself  including 
expenses  incurred  and  losses  sustained  in  consequence  of  tho 
injury:  Lincoln  v.  Saratoga  and  Schenectady  Sailro<id  Com- 
jNifiy,  23  Wend.  425. 

But  in  the  case  where  death  results  from  the  injury,  the  peou* 
niary  value  of  the  life  of  the  person  killed,  to  the  next  of  kin,  is- 
the  measure  of  damages,  to  the  extent  of  five  thousand  dollars: 
WhUford  V.  Panama  J2.  R.  Co.,  23  N.  Y.  467;  Blake  v.  Mid- 
land Railway  Co.j  10  Bug.  L.  &  Bq.  443. 

Assuming  that  the  pass  on  which  the  deceased  was  riding 
is  to  be  regarded  as  a  free  ticket^  and  that  the  defendants 
were  carrying  the  deceased  gratuitously,  independentiy  of  the 
question  whether  Mr.  Perkins  expressly  agreed  to  assume  all 
riak  of  accidents  upon  the  trip,  the  defendants  would  be  clearly 
liable  for  any  injuries  sustained  by  him,  if  he  had  survived  the 
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flame;  and  in  this  action,  on  the  same  groond,  would  be  liable 
also  to  the  plaintiff. 

Having  received  the  deceased  into  their  oars,  thqr  woold,  in 
this  view,  be  boond  to  carry  him  safely.  They  were  and  are 
not  boond  to  carry  him  or  any  peiwm  grataitoaaly ;  but  under- 
taking to  carry  hfan,  they  mnst  do  it  carefiillyy  as  with  other 
passengers.  This  was  settled  in  principle  in  the  case  of  CoggM 
V.  Bernard^  2  Ld.  Baym.  909.  In  that  case,  the  deSandant 
undertook  to  take  np  several  hogsheads  of  brandy,  then  in  a 
certain  cellar,  and  lay  them  down  again  in  a  certain  other 
cellar,  and  did  the  work  so  carelessly  that  one  of  the  casks 
was  staved,  and  a  great  quantity  of  the  brandy  lost  The 
defendant  was  a  mere  private  person,  and  it  was  claimed  that, 
as  he  was  not  a  common  porter,  and  was  acting  gratuitously, 
he  was  not  liable.  But  upon  very  full  argument^  and  after 
much  consideration,  it  was  held  that,  having  assumed  and 
undertaken  to  do  the  work,  he  was  bound  to  do  it  carefully, 
and  was  liable  for  any  ixyuiy  resulting  from  his  negligence. 
This  precise  question  was  decided  in  this  court  in  NcUon  t. 
Western  R.  IL  Co.^  16  N.  Y.  444  [69  Am.  Dec.  623],  and  in  the 
supreme  court  of  the  United  States  in  the  PhUaddphia  and 
Reading  J2.  R.  Co.  v.  Derby^  14  How.  468;  in  Steamboat  New 
World  V.  King^  16  Id.  474;  and  in  OiUenwater  v.  Madieon  and 
Tndianapolii  R.  R.  Co.^  6  Ind.  840  [61  Am.  Dec.  101].  The 
next  inquiry  is,  whether  the  ticket  upon  which  Mr.  Perkins 
was  riding  was,  in  legal  effect,  anything  more  than  a  notice. 
It  is  well  settied  in  this  state  that  common  carriers  cannot 
limit  their  responsibility  by  a  notice.  This  has  been  deemed 
settied  law  since  the  decision  of  the  oases  of  HoOieter  t.  Nowten^ 
19  Wend.  234  [82  Am.  Dec.  456],  and  Cole  v.  Goodwin,  Id. 
251  [82  Am.  Dec.  470]. 

But  this  ticket  can  hardly  be  regarded  as  a  mere  notice.  U 
Mr.  Perkins  had  applied  to  purchase  a  ticket  in  the  ordinary 
way,  or  had  paid  for  his  passage  like  passengers  generally,  and 
had  received  this  ticket  for  his  moneyy  and  as  his  authority  to 
get  into  and  ride  in  the  defendants'  cars,  the  ticket  should 
probably  be  regarded  as  a  mere  receipt  and  voucher  for  hia 
fare,  and  could  not,  I  think,  be  regarded  as  an  agreement  on 
his  part  to  take  the  risk  of  accidents;  for  the  defendants  could 
not,  in  such  case,  by  their  own  act,  enforce  or  impose  any 
such  agreement  upon  the  passenger,  or  compel  him  to  relin- 
quish his  legal  right  to  be  safely  transported.  The  carrier 
clearly  cannot  limit  his  responsibility  by  his  own  act:  New 
Jersey  S.  N.  Co.  v.  Merchants^  Bank,  6  How.  882. 
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But  ho  did  not  apply  to  purchase  a  ticket.  He  did  not  pay 
hie  passage  or  contemplate  riding  in  the  defendants'  cars  like 
ordinary  passengers  paying  full  fare. 

Applying  for  a  pass,  or  free  ticket;  taking  it  and  having  it 
in  his  possession  some  six  or  eight  hours  before  the  starting 
of  the  train  in  which  he  was  to  go;  and  having  his  attention 
oiqnessly  called  to  its  terms,  taken  in  connection  with  the 
fact  found  by  the  jury  that  he  was,  at  the  time  of  the  acci* 
dent,  actually  riding  on  this  ticket, — if  not  conclusive  against 
him  as  a  legal  presumption,  would  at  least  be  evidence  that  he 
assented  to  the  terms  indorsed  upon  the  ticket,  from  which  a 
jury  would  be  authorized  to  imply  such  assent;  and  as  the 
circuit  judge  was  not  asked  to  submit  any  such  question  to 
the  jury^  I  think  the  plaintiff  is  hardly  at  liberty  to  deny  that 
tfaero  was,  in  fact,  such  an  agreement  as  the  defendants  claim. 

Assuming,  then,  that  Perkins  agreed  to  take  ^^  all  the  risks 
of  accidents,"  and  expressly  agreed  that  the  defendants  should 
not  be  liable  under  any  circumstances,  whether  of  negligence 
fay  their  agents  or  otherwise,  for  any  injury  to  his  person, — 
Ibr  such  are  the  terms  of  the  ticket, — the  question  remains. 
What  is  the  extent  and  force  of  such  agreement?  Upon  its 
Ikoe,  it  is  clearly  sufficiently  comprehensive  to  embrace  every 
dflsciiption  of  accident,  casualty,  or  risk  attending  railroad 
traveL  But  it  must  obviously  be  subject  to  some  limitation 
and  qualification.  It  ought  not  to  be  considered  as  applying 
to  such  risks  as  could  not  have  been  within  the  intent  and 
contemplation  of  the  parties,  and  cannot  apply  to  such  as  are 
not  within  the  legitimate  compass  of  contract  upon  principles 
of  public  policy.  The  learned  judge  who  tried  this  case  at  the 
circuit  charged  the  jury  that  ^' while,  if  the  deceased  was  riding 
upon  the  pass,  he  was  riding  upon  the  conditions  annexed  to 
the  pass,  yet,  notwithstanding  the  conditions  thus  particularly 
eaq[i!ressed,  if  the  negligence  of  the  defendants  was  gross  and 
culpable,  if  it  was  of  such  a  character  that  it  would  subject  the 
party  to  prosecution  for  fraud  or  crime, — then  it  does  not  come 
within  these  conditions/'  In  other  words,  that  if  the  ticket  is 
in  its  nature  a  contract,  the  parties  to  the  contract  did  not 
ooQtemplate  such  cases  of  negligence  as  are  fraudulent  or 
criminal  in  their  character. 

The  rule  of  exception,  from  the  apparent  scope  and  purview 
of  the  contract,  asserted  in  this  part  of  the  charge,  I  think  can- 
not  be  sustained.  It  states  that  fraudulent  and  criminal  neg- 
Ugenoe  is  not  within  the  scope  of  the  contract.    This  would 
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clearly  be  bo,  if  the  defendant  were  a  natural  person  and  was 
stipulating  in  respect  merely  to  his  personal  acta.  And  if  it 
were  not  so,  fraud  vitiates  all  contracts;  and  no  person  will  be 
allowed  to  stipulate  for  crime.  If  the  defendants  were  private 
persons  who  could  commit  crime  and  could  be  indicted  and 
convicted  under  the  statute  of  murder  or  manslaughter,  for 
killing  Mr.  Perkins,  most  certainly  such  crime  would  not  be 
within  the  purview  of  this  contract.  It  is  quite  clear  that  Mr. 
Perkins  never  intended  to  agree,  or  the  defendants  to  stipulate, 
that  they,  by  their  servants  or  agents,  might  kill  him.  Such 
was  not  the  bargain.  No  one  will  pretend  that  the  right  to 
commit  murder  or  suicide  could  be  embraced  in  this  or  any 
contract.  Like  all  other  agreements,  this  contract  must  be 
construed  in  the  light  of  the  existing  facts  and  drcum- 
stances  at  the  time  it  was  made,  and  not  derive  its  construo- 
tion  from  subsequent  events.  Parties,  in  making  a  contract, 
must  be  held  to  contemplate  all  the  ordinary  and  possible  in- 
^dents,  accidents,  or  contingencies  which  may  attend  its  exe- 
cution; and  such  accidents  and  contingencies  must  be  deemed 
within  the  purview  of  the  contract,  not  as  accidents  expected, 
but  as  accidents  possible. 

What,  then,  did  these  parties  mean  by  this  contract  f  The 
cardinal  rule  of  interpretation  is,  What  was  the  intent  of  the 
contracting  parties  at  the  time  of  making  the  contract  f  In 
ihe  light  of  this  rule,  what  are  the  facts  ?  Perkins  applied 
to  the  defendants'  director  for  a  free  pass.  A  free  pass  means 
the  privilege  of  riding  over  the  defendants'  railroad  without 
payment  of  the  customary  feure.  The  defendants  are  a  railroad 
corporation,  exercising  the  rights  and  subject  to  the  respon- 
sibilities  of  common  carriers,  and  liable  in  a  dvil  action  in 
this  capacity,  for  all  injuries  to  persons  or  property  transported 
by  them,  resulting  from  the  negligence  or  onskillfulness  of 
their  agents  or  servants.  The  business  of  the  defendants  is 
all  necessarily  performed  by  agents  and  servants,  and  the 
defendants  are  necessarily  obliged  to  employ  a  large  number 
of  persons  as  such  agents  and  servants,  some  of  whom  will  be 
more  or  less  careless  or  negligent,  notwithstanding  and  in 
despite  of  the  utmost  care,  diligence,  and  caution  in  their 
employment.  The  defendants  are  transporting  persons  and 
passengers  by  the  powerful  agency  of  steam,  and  when  acci- 
dents did  occur,  they  were  liable  to  be  attended,  more  or  less, 
with  very  serious  consequences.  This  the  parties  both  well 
knew  and  they  also  well  knew  that  railroad  accidents  wers  ol 
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fteqnent  ooonrmoe;  that  raUroad  travel  was  subject  oonstantlj 
to  perils  rasnlting  firom  the  carelessness  and  negUgenoe  of  engi- 
neers, conductors^  baggage-men,  brakemen,  switch-tenders,  and 
others;  that  trains  were  frequently  thrown  ofif  the  track  or 
came  in  collision,  and  were  subject  to  a  variety  of  accidents 
and  casualtieSy  against  which  no  human  prudence  or  skill  in 
the  employment  of  agents  could  entirely  guard;  and  that  all 
0nch  aocidents  involve,  unavddably,  more  or  less  loss  of  life 
or  limb,  or  bodily  injury,  and  other  disastrous  consequences. 
With  perfect  knowledge  of  these  fiEU^ts,  Mr.  Perkins  asked  for 
«nd  accepted  the  free  pass  upcm  the  express  condition  that  he 
ahoold  **  assume  all  risk  of  accidents,''  and  expressly  agreed 
^that  the  company  shall  not  be  liable  under  any  circum- 
stances, whether  by  the  negligence  of  the  defendants'  agents  or 
€)lherwise,  for  any  injury  to  the  person,"  eto.  Such  is  the 
bargain.  It  can  mean  nothing  else  than  that  Perkins  will 
take  for  himself  the  risk  of  all  accidents  and  injuries  to  his 
person  attending  his  contemplated  trip  in  the  defendanta' 
cars  from  Bochester  to  Albany,  so  fiur  as  such  acddento  and 
injuries  might  result  from  the  negligence  of  the  defendanto' 
•gents  and  servants.  The  defendants,  in  view  of  the  acci- 
dents, attended  with  much  pecuniary  loss,  resulting  constantly 
from  the  negligenoe  of  some  of  their  agents,  proposed  to  carry 
Mr.  Perkins  without  charge  to  Albany,  upon  condition  that 
he  would  take  for  himself  the  risks  attending  the  trip. 

The  question  between  the  parties  was  simply  which  shouIJ 
take  the  risk  of  such  acddento  as  might  occur  in  consequence 
of  the  n^ligence  of  some  of  the  defendanto'  many  agents. 
Without  an  agreement  exempting  and  absolving  them  from 
an  liability  in  respect  to  such  acddento,  and  the  injuries  re- 
snlting  therefrom,  the  defendanta  would  be  legally  respon- 
sible for  sudi  injuries.  Mr.  Perkins  assumes  the  risk  for 
himself.  He  becomes  his  own  insurer.  He  absolves  the 
defendanto  in  advance  from  aU  liability  ''for  any  injury  to 
his  person "  from  such  negligence.  It  was  a  feir  insurable 
risk,  and  Perkins  agreed  to  assume  it  for  himself.  If  this  be 
the  contract,  upon  what  prindple  it  can  be  daimed  that  it  does 
not  embrace  the  acddento  which  may  result  from  the  groM 
negligence  of  the  defendanto'  agento,  I  cannot  concdve.  The 
contract  makes  no  exception  in  respect  to  degree  of  negligence. 
It  embraces  all  degrees.  It  uses  the  term  ''negligence''  in  ito 
general  generic  sense.  To  hold  that  it  does  not  embrace  gross 
cegUgence  is  to  interpolate  into  it  a  qualification  not  made  by 
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fhe  parties,  and  which  tends  materially  to  impair  and  nulli^^ 
its  force,  for  the  parties  well  knew  that  accidents  were  liable  to 
result  from  the  gross  negligence  of  defendants'  agents  as  well 
as  from  inferior  negligence.  The  contract  related  to  the  acts 
of  third  persons  acting  as  agents  of  the  defendants.  Perkins 
agreed  to  take  his  risk  in  respect  to  the  n^ligence  of  sach 
third  persons.  He  took  it  entirely.  If  the  agents  were  goilty 
of  criminal  negligence,  which  is  only  another  name  for  gross 
negligence,  when  it  caused  death  or  ixgury  to  life  or  limb, 
the  agent  himself  is  punishable  criminally  for  such  n^ligence. 
The  principal  never  could  be  so  punished.  "HiB  civil  respcm- 
sibility,  therefore,  is  discharged  by  the  contract.  There  is  no 
reason  why  the  defendants  should  be  responsible  for  the 
gross  negligence  of  their  agents  more  than  for  slight  negli- 
gence. To  the  principle  asserted  in  the  charge,  I  have  tadU  j 
assented  in  two  cases,  in  BiswU  v.  N.  Y.  Central  R.  R.  Co.^  29 
Barb.  602,  and  in  this  case  at  general  term  which  follows, 
and  was  decided  upon  the  authority  of  that  case.  But  I  am 
satisfied  upon  reflection  that  it  is  essentiaUy  unsound.  The 
portion  of  the  charge  referred  to  may,  perhaps,  embrace  a  de* 
nial  of  the  right  of  the  defendants  to  relieve  themselves  by 
contract  from  liability  for  the  gross  negligence  of  their  agenta 
The  charge  impliedly  admits  that  the  contract  was  valid  as  a 
protection  to  the  defendants  as  against  all  accidents  resulting 
from  the  degrees  of  negligence  below  gross  negligence. 

A  party  who  claims  exemption  from  liability,  for  the  negli- 
gence of  his  servants  or  agents,  must  undoubtedly  base  his 
claim  upon  the  express  words  of  his  contract.  It  will  not  be 
presumed  in  his  &vor.  In  the  case  of  New  Jereey  Steam 
Navigation  Company  v.  Merchantt^  Bankj  6  How.  883,  the  con- 
tract  did  not  embrace,  in  terms,  the  negligence  of  the  defend- 
ant's agents,  and  the  court  held  that  it  could  not  be  regarded  as 
stipulating  for  such  negligence.  Judge  Nelson,  who  gave  the 
opinion  of  the  majority  of  the  courts  says:  ^^If  it  is  competent 
at  all  for  a  carrier  to  stipulate  for  the  gross  negligence  of  him- 
self and  his  servants  or  agents,  in  the  transportation  of  goods, 
it  should  be  requirod  to  be  done  at  least  in  terms  that  could 
leave  no  doubt  as  to  the  meaning  of  the  parties.'* 

The  case  of  WeUa  v.  Steam  Nav.  Co.,  8  N.  Y.  881,  holds  the 
doctrine  that  negligence  may  be  stipulated  against,  in  rospect 
to  agents,  but  will  not  be  deemed  included  in  general  words  of 
exception  unless  expressly  mentioned.  Judge  Gardiner,  says: 
**A  man  may  contract  against  fraud  or  felony  committed  by 
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those  in  his  employment.''  The  words  of  the  agreement  in 
that  case,  upon  which  the  question  arose,  were  that  the  canal- 
boat  be  tikken  in  tow«  etc.,  "  at  the  risk  of  the  master  and  own* 
era  theieot"  These  words,  it  was  held,  and  was  properly  held, 
did  not  include  gross  negligence. 

Bat  where  negligence,  as  in  this  case,  is  expressly  mentioned 
and  stipulated  against  in  the  contract,  I  think  the  claim  to 
make  an  exemption  to  the  force  and  effect  of  the  contract, 
based  npon  a  distinction  in  the  degrees  of  negligence,  unsound 
and  untenable. 

I  think  with  Lord  Denman,  who,  in  HirUan  y.  DibbiUf  2 
Q.  B.  661,  said:  *^  It  may  well  be  doubted  whether  between  gross 
n^Ugenoe  and  negligence  merely,  any  intelligible  distinction 
exists.''  Judge  Curtis,  in  Steamboat  New  World  v.  King^  16 
How.  474,  also  says  it  may  be  doubted  whether  the  term 
** slight,  ordinary,  and  gross  negligence"  can  be  usefully  ap- 
plied in  practice. 

The  difficulty  of  defining  gross  negligence,  and  the  intrinsio 
uncertainty  pertaining  to  the  question  as  one  of  law,  and  the 
other  impracticability  of  establishing  any  precise  rule  on  the 
subject,  renders  itimsafe  to  base  any  legal  decision  on  distinc- 
tions of  the  degrees  of  negligence.  Certainly,  before  cases  are 
made  to  turn  by  the  verdict  of  juries  upon  any  such  distinc- 
tion, the  judges  should  be  able  to  define,  with  some  precision, 
what  they  mean  by  gross  negligence,  slight  negligence,  and 
ordinary  negligence.  It  will  be  seen,  on  examining  the  many 
cases  reported  where  the  question  has  arisen,  that  this  has 
been  fotmd  utterly  impracticable  by  the  judges,  when  called 
upcm  to  instruct  juries  on  the  question,  and  also  when  called 
OD  to  declare  the  law  more  carefully  in  bank.  Negligence 
is  essentially  always  a  question  of  fact,  and  every  case  depends, 
necessarily,  upon  its  own  particular  circumstances.  What  is 
negligent  in  a  given  case  may  easily  be  affirmed  by  a  jury; 
but  in  what  degree  the  negligence  consists,  in  any  scale  oif 
classification  of  degrees  of  negligence,  is  not  so  easily  deter* 
mined, — will  ordinarily  be  a  matter  of  pure  speculation  and 
of  no  practical  consequence. 

Upon  the  ground  taken  in  that  part  of  the  charge  referred 

to,  ^at  if  the  negligence  of  the  defendants'  agent,  Evarts,  was 

gross  and  culpable,  it  was  not  embraced  within  the  contract, 

and  the  defendants  were  liable  in  this  action  for  the  conse* 

quences  resulUDg  firom  such  negligence,  the  learned  judge,  I 

think,  erred;  and  the  verdict  cannot  be  sustained. 
AM.  DML  vou  Lxxxn— 1» 
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SsLDKR,  C.  Ji  and  Dbnio,  DAViBSy  Allen,  and  Gould^  JJ., 
ooncaned  in  tfaie  condoskm;  and  the  court  ordered  a  new 
trial. 
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what  extoit  a  nilraed  oomptny  engaged  in  eonying  peeaengen  may,  bj  ipe> 
cud  oontnusth  limit  ite  lialnli^  lor  injoiiee  leenlting  from  the  want  of  due 
eare^  wu  the  princ^^  qneetiaii  ooniidered  In  the  oaae  of  WtlU  t.  Nem  Turk 
CM.  R.  R,  a».,  24N.  Y.  181;  affirminga  0.,  26  Berb.  641,  whieh  waa  alao 
the  oaae  of  a  grataitooa  paaaenger  traveling  on  a  firee  pan^  which  exempted 
the  oompany  from  liability  aa  in  the  prinoipal  oaae.  And  it  waa  then  held 
that  a  oontract  entered  Into  between  a  railroad  oompany  and  a  gratniteaa 
paaaenger,  by  which  the  former  la  ezen^ted  from  liabflity  for  the  nqgliganoe 
of  ite  aenrante  and  agenta,  reanlting  in  injury  to  the  paaaenger,  ia  not  againat 
law  or  pnblio  pdliey,  and  ia  yalid,  whether  the  negligonoe  be  dight  or  groaa, 
Sutherland  and  Wzi^t^  JJ.,  diaaenting.  ma  mle  ia  adhered  te^  not  only 
ia  the  prinoipal  oaae^  bat  alao  in  the  later  deoiaiona  of  theooorteof  that  atete: 
SeeJ7eteamanT.^7raiMl  TViNiftiSVO'o^f  I  Sheld^  &  a,  81  How.  P^.  454; 
EhMt.  U.  S.  etc  SkamMpCo.,  1  Jonea  ft  S.  438;  Sumieriamdr.  WeHeoU,  2 
Sweeny,  263;  8.  0.,  40  How.  F)r.  469;  Menard  t.  SyracMm  ele.  R.  R,  Cb.,  7 
Hnn,  408;  S.  0.  rereiaed,  71  N.  Y.  180;  Lee  t.  JfonA,  48  Barb.  107;  JCemqr 
▼.  Chrand  TrmJt  R^y  Co.,  69  Id.  140^  all  of  idiioh  cite  the  prindpal  oaee  ia 
aapport  of  the  doctrine.  See  alao  Potuker  ▼.  ^eia  Fork  CSoif.  R.  R.  Co.,  48 
N.  Y.  263;  Cragm  ▼•  New  Tork  Obit  R.  R.  Co.,  61  Id.  64;  Stkuonr.  Fame, 
82  Id.  838.  And  in  the  recent  oaae  of  Se^nUr.  New  Torkete.  R.  R.  Co.,  95 
Id.  562,  678,  it  ia  aaid  to  be  now  beyond  diapnte  "that  an  Individnal  trana* 
ported  over  the  rente  of  a  oamer  of  paaaengera  may  debar  himeelf  by  a  oon- 
tract Coonded  upon  a  aoffioient  conaideration,  from  any  daim  to  damagee  for 
injnriea  to  hia  peraon  or  property  oooaaioned  by  the  negligence  of  each  ooipo- 
ration  during  the  coarse  of  tranaportetion.'*  And  aee  Myfward  t.  Syracuae  etc 
R.  R.  Co.,  71  Id.  186.  But  the  terma  of  a  oontract  which  wHl  exempt  the 
oairier  from  liability  for  negligenoe  muat  be  dear  and  unmiatakable:  Blair  ▼. 
Mkie  R'yCo.,  66  Id.  818;  Uhieh^.New  Torhetc  R.  R.  Co.,  21  N.  Y.  Week. 
Dig.  162;  MeShoam  ▼.  Mkie  R'y  Co.,  21  Id.  21.  And  when  the  carrier  ia  a 
corporation,  whoae  affiura  are  managed  by  a  board  of  direotora,  it  cannot 
exempt  itedf  from  liability  for  the  willful  negligence,  miacondnct,  or  reckleaa- 
neea  of  ite  board  of  directora:  EmaiT.U.8.eto.8ieamaUpCo.,lJaDm9tS.^3Zi 
ffekwmm  t.  Orcmd  Tnuik  R^y  Co.,  31  How.  F^.  464;  a  0.,  1  Sheldon,  121, 
dting  the  principal  oaae  to  thia  point. 

A  diatinotion  ia  to  be  made  in  thia  reapeot  between  the  directoia  or  mana- 
ging offioera  of  a  corporation  and  ite  aubordinate  agente:  See  Lee  t.  ViOage  qf 
Amdy  fftO;  40  N.  Y.  451,  dting  the  principal  oaae.  So  the  diatinctioD  mada 
in  the  prindpal  oaae  between  the  ni^giigence  of  the  corporation,  aoting  through 
ite  preaident  and  board  of  directora,  and  the  negligenoe  of  enq^yeea^  or  aer> 
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Its  and  ago&ta,  ia  referred  to  bat  not  leoognised  in  llUnou  Cem.  R.  R.  On 
▼.  MUad^  S7  IlL  607,  608.  In  the  cue  of  8mUh  t.  New  York  Cent  R,  R.Oa^ 
t9  Bub.  ISS;  the  holder  of  a  firee  tioket»  or  "droirers'  paae,*'  had  taken  the 
ciak  of  petaonal  mjtixy  "  from  whatever  canse,"  and  the  railroad  oompeaj 
was  held  liable  forthe  grou  negligenoe  and  want  of  ordinary  oare  of  their 
its  and  agHiti  reenlting  in  injniy  to  the  holder.  The  judgment  wu  af- 
by  the  eoort  td  appeele:  8.  0.,  24  K.  Y.  228;  l^  a  Tote  of  flTe  Jndgei 
te  threes  two  of  the  Jodgei  holding  that  if  the  par^  injured  had  been  a  gra* 
toitoiiB  paanger  the  oompanywoaldbaTe  been  diadhaiged,  bat  in  their  view 
he  wae  not  a  gratoitooa  pawengar.  In  the  later  oaoe  of  BiaaeU  t.  Nem  Tcrh 
OtKfL  ML  R.  Oo,9  20  Barb.  608;  the  oontraot  waa  the  aame^  except  that  the 
tiokat  eipreiily  atipalaied  that  the  railroad  company  ahoold  not  be  liable 
any  dnmmateiioe^  **  whether  of  negligenoe  l^  their  agents,  or  other- 
*  for  injuy  to  the  petaon  cr  atock  of  the  paeeenger.  The  latter  waa 
killed,  and  the  determinatinn  cf  the  anpreme  ooortwaa  that  the  railroad  eom- 
pany  waa  liable  for  groeanegUgenoe.  Bat  thia  judgment  waa  revereed  by  the 
court  of  appeab:  8.  €.,  26  N.  Y.  442;  poti^  p.  S60,  by  a  yote  cf  foar  jndgee 
i^gainat  threes  the  majority  holding  that  the  ticket  waa  a  firee  ticket,  and  that 
the  caee  was  governed  l^  that  id  WtUi  t.  ^eie  TcriCenL  J7.  J2.  Ox,  24  Id. 
181.  The  BtiU  kter  esse  of  i\Nidh0r  T.  i/eio  Fofi  CM.  J?.  i2.  Cb^^ 
waa  in  all  naeentlel  respeote  simiUr,  and  it  was  held  that^  onder  the  contract^ 
the  defendant  waa  exempt  from  liability.  See  also  opinion  of  Selden,  J.,  re- 
ported in  tiie  principal  case* 

Li  Habmdvt  wrh  Duomim  oi  Nsw  Tobx  Ojjob  above  stated,  are 
eesny  of  the  deeistoni  of  the  oeorts  cf  other  states.  Thos,  in  New  Jer- 
eey,  a  contract  that  in  consideration  cf  a  free  passage^  a  passenger  will 
sesame  the  risk  cf  injuries  to  his  person  from  the  negligence  of  the  servants 
cf  the  railroad  cimipany,  is  held  to  be  valid,  and  that  a  psasenger  who  re- 
eehroB,  knowingly,  a  firee  ticket  with  an  indoreement  of  soch  oontraot  npcn  it; 
will  be  bcond  by  the  terms  cf  snch  contract^  and  cannot  recover  for  in jnries 
from  snch  aegUgence:  Ehmt^  v.  OmUxU  R.  R.  Co.,  32  N.  J.  L.  407;  S.  0., 
sflrmiwl,  34  Id.  613;  S.  €.,  3  Am.  Rep.  266^  citing  the  principal  esse.  And 
to  the  eame  effBCt;  see  Mam  v.  Birt^ard,  40  Vt.  326,  332;  BaU.  S  Ohio  R. 
A  Ooi  V.  Brady,  32  Md.  838;  lOhoU  Cent  R.  R.  0(k  r.  Read,  87  HL  484; 
MadbetBL  R,  R.  Co.  v.  Beggt,  86  Id.  80.  So  the  Bngilish  rale  is,  that  where 
a  railway  company  agrees  to  allow  one  to  travel  onder  a  free  pass,  on  the 
terma  that  he  travels  *'  at  his  own  risk,**  snch  agreement  dearly  exempts  the 
company  from  liabili^  for  aQ  n^j^igenoe^  even  that  which  is  gross  and  will- 
hh  MdOamky  v.  i'Wneef  IT'y  Ooi,  L.  R.  8  Q.  R  67;  CfaUh^  v.  Ltmdtm  eU, 
JTy  Ok,  L.  R.  10  Q.  &  212;  HaU  t.  Nwih  Bddem  RTy  Co.,  L.  IL  10 
<).  R  437»  afl  of  idiich  are  cases  cf  parties  riding  npcn  what  are  known  as 
''droveia'  paams."  See  also  Btirbe  v.  Souik  Jbitow  R^y  Co.,  L.  R.  6  0.  P. 
D.  1;  Alaamier  r.  Northern  R'y  Co.,  36  U.  0.  Q.  &  463;  Joksmn  v.  Oreai 
Iferteriiefc.  IT'yCb.,  01.  R.O.L.  108,  f<Jlowing  the  English  rale.  Itshoald, 
hewever,  be  observed,  that  the  English  rale  was  formerly  the  other  way:  See 
P^  T.  HcHk  moigordMrt  JTy  Cbw,  10  H.  L.  Ose.  473. 

RuuM  Of  8mmiiaCk>UBT  ov  Uvitbd  Skaxk  has  been  nnifcrmly  against 
Ihe  validi^  cf  all  contnots  to  exempt  a  oommcn  carrier  from  liabili^  for 
km  resulting  from  any  negligence.  And  it  was  decided  by  that  court  that 
a  ooounon  carrier  csnnci  lawfully  stipahite  for  exemption  from  responsibility 
lor  the  neg^igenoe  of  himself  or  his  servants,  and  that  this  rale  appliee 
with  espeoial  force  to  ^*""«">**»  carriers  of  passengers:  Raikroad  Co.  v.  Loeh' 
17  WaU.  8679  citing  the  prineipal  case  end  reviewing  many  decisionsi 
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alao  BaSkKUff  Co.  t.  SUvernM^  96  U.  S.  696;  Indkmc^poBB  tie.  Jf.  M.  Co.  ▼• 
Mom,  93  Id.  291.  Hie  aama  Tiewi  are  entertoined  in  many  dccisiope  of 
tiie  diflRsrent  state  oonrtfl^  holding  that  no  oonditiop  in  a  free  paat  or  tiokek 
will  avail  to  protect  the  curier  from  reaponaibiUty  for  the  gross  negligenoe  off 
Its  servants  and  agents:  See  Jaeobm  ▼.  8L  Paul  etc  R.  R.  Co.,  20  Minn.  125^ 
129,  citing  and  diisenting  from  the  principal  case;  Mobile  etc  R.  R.  Co.  t. 
ApHn«,  41  Ala.  489;  Ckveland  etc  R.  R.  Co.  t.  Cmran,  19  Ohio  St.  1;  Cmem- 
matt  etc  R.  R.  Co.  T.  Pontku,  Id.  221;  ilmoU  t.  lUinoh  Oeniral  R.  R.  Ox, 
88  DL  273;  Roae  t.  Dee  Momee  VaUej^  RaOmaiif  Co.,  89  lowa^  246;  Somiherm 
Baopreee  Co.  t.  Mwm,  39  Mo.  822;  Sehool  JHsirictr.  Boekm etc  R.  R.  Co.,  102 
Man.  662;  Pemuytenia  R.R.C0.T.  Butter,  67  P^  St  336;  LoioeMT.  Chieag^ 
etc  R.R.Co.,UWiM.447;  B.  0.,  64  Am.  Rep.  634;  Bladty.OoodriehTramep. 
Co.,  66  Wis.  822;  8.  O.,  42  Am.  Rep.  713.  And  some  off  the  eoorts  have  re- 
garded a  person  traTelingon  what  is  oalled  a  "drovers'  paaa^"  as  a  pswsflngw 
for  hire,  and  not  a  grataitoos  passenger:  Ohio  etc  R*  R.  Oct.  Sdbif,  47  Ind. 
471;  VirgMa  tic  R.  R.  Co.  v.  Sayere,  26  Gratt  828;  MatUn  v.  Bammoire  etc 
R.  R,  Cc,  14  W.  Va.  180;  S.  O.,  86  Am.  Rep.  748;  and  have  treated  tlie 
contract  as  that  of  a  common  earner,  attempting  to  limit  his  liability  by 
•peoial  agreement  with  a  paying  passenger:  Pemuffivemia  R,R»Oo,t*  Memler^ 
eon,  61  Pa.  St.  816,  reviewing  theNew  York  oases,  siipra.  And  see  RaOwaifOik 
V.  Stevene,  96  U.  S.  666;  Fiiim  v.  Philadelphia  etc  R.  R.  Co.,  1  Honst  469. 
A  pass,  purporting  on  its  face  to  be  a  firee  paai^  may  nevertheless  be  giveo 
for  a  consideration,  and  the  holder  be  a  passenger  for  hire;  and  his  aooept> 
ance  of  the  pass  does  not  estop  him  from  showing  that  he  was  not  snbjeet  to 
the  terms  and  conditions  printed  on  the  back  thereoi^  exempting  the  oooi* 
pany  from  liability  for  any  injury  he  might  receive  by  the  negligence  of  the 
agents  off  the  company,  or  otherwise:  RaSlwaff  Compcmiif  v.  Bteeene,  96  U.  8. 
666.  So  a  railroad  company  issning  through-tickets  over  its  own  and  oon- 
necting  roads  is  held  liable  for  the  safety  of  a  passenger  to  the  point  off  desti- 
nation,  althoagh  the  ticket  contains  a  provision  exempting  the  company  frooa 
liabili^  beyond  its  own  line:  Genera/ i^oOrxMul  v.  CbmflH,  70  Oa.  633;  S.a,49 
Am.  Rep.  682;  and  see  /ZZmois  Central  R.  R.  Co.  v.  Copehmd,  24  SL  332} 
compare  Railroad  Cc  v.  Sprayberry,  8  Baxt.  841;  S.  €.,  86  Am.  Rsp.  70B. 
In  England,  a  railway  company  is  not  liable  for  the  safety  off  a  penon  riding 
over  their  line  "  at  his  own  risk,"  nndar  a  contract  made  with  another  cooi- 
pany.  If  the  contract  avails  to  protect  the  latter,  it  also  protects  the  formert 
Mall  V.  North  Eastern  R*y  Co.,  L.  R  10  Q.  &  437;  and  see  Brietol  etc  RTp 
Cc  V.  ColUnB,  7  H.  L.  Gas.  194. 

In  Absknoi  ov  Express  ExsMpnoy  Fbovidsd  bt  Oohtkaot,  a  imfl* 
road  company  is  held  liable  for  the  conseqnencee  of  its  own  negjigenoe,  or 
that  of  its  servants  or  agents,  to  persons  traveling  npon  iti  trains  as 
gers  or  agents  of  an  express  company,  to  the  same  extent  as  to  other 
gers,  although  no  charge  is  made  for  their  fare.  And  one  temporarily 
■applying  the  place  of  an  express  messenger  stands  in  the  lame  position  witii 
him,  and  is  entitled  to  the  same  protection:  Blatr  v.  Brie  Railway  Cc,  66 
N.  T.  313,  citing  Notion  v.  Weatem  R.  R.  Corp.,  16  Id.  444;  and  distinguish- 
ing the  New  York  cases  already  noticed,  of  persons  riding  free  on  drovers* 
passes,  and  agreeing  to  do  so  at  their  own  risk  of  personal  injury  from  what- 
ever cause.  80  it  is  held  that  a  railroad  company  owes  the  same  degree  off 
care  to  mail  agents  riding  in  postal  cars  in  charge  of  the  maik  as  they  do  te 
other  passengers.  And  where  a  government  mail  agent  was  killed  by  an 
accident  on  the  defendant's  railroad  while  riding  upon  a  free  pass  stipulating 
for  exemption  from  liability,  such  stipnlatioii  was  held  to  be  unanthoriied 
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and  rMf  and  tiie  defendant  neverthflloee  liable:  SqfioU  ▼.  i^ew  Tork  etc  B, 
A  Cbi,  96  N.  T.  002;  &  a,  47  Am.  Rep.  7g,  dielangniehhig  Pemuffkania  R,  B. 
Ck  T.  Prks,  96  Fift.  St.  266.  In  the  Utter  oaae^  the  qneetion  wae  upon  the 
wliHiriiwi  iif  Hill  wmil  ''paaMnger''eaiiaedintlieet»tnte(aetof  the4thol 
Afnif  1868)^  and  it  wae  held  that  the  legialfttiize  intended  to  exelnde  postal 
mgmdM  from  the  dan  therein  deeignated  as  pmiaengere,  and  that  they  were 
tterol^  plaeed  on  the  aame  footing  aa  the  employees  of  the  company  in  re- 
epeot  to  their  ri^ts  of  action  against  the  company  for  injuy  occaaioned  by 
■nftHnnnne  Bat  in  the  abesnce  of  stetatocy  regnUtioii,  tiie  pUintUr  would 
Imvo  been  entiiled  to  reoorer:  B.  R,  Co,  t.  BampUmf  64  Tez.  427;  Hannmomd 
▼.  A.  i?.  Ooi,  6  &  O.  130;  Pemu^vatda  Ox  t.  Woodworth,  26  Ohio  St.  685j 
CUM  T.  £'y  Cb.»  16  Q.  &  98i. 

v  laoAL  Qmnm  ov  Wobb,  is  defined  to  be  '*one  who 
in  aome  pnUio  oonTeyanee  l^Tirteeof  n  contract^  express  cr  implied, 
Willi  the  eanisry  aa  the  payment  of  fare  or  that  which  is  accepted  aa  an 
eqaimkBt  tberafor^:  Pauu^kcatia  E.R.C<kt.  Price,  96  Fla.  St.  256.  A  mere 
tMpaaer,  a  petaon  who  stsals  a  ride  npon  a  train,  or  who  is  employed  there- 
en,  ia  not  a  passenger,  nor  entitled  to  protection  aa  soch:  Id.;  and  see  Oard' 
mtr  w.  Jflem  Mmm  etc  OtKp  m  Oaun.  143;  &  C,  60  Am.  Rep.  12;  ffouekm  etc 
it  it  Cbi  T.  Moon,  49  Tez.  81;  S.  CI,  80  Am.  Rep.  98;  JEbftm  t.  Ddaware  efio 
it  iL  Ok.,  67  N.  T.  882;  Memfhb  He.  R.  R.  Co.  t.  ChoBOne,  64  Hiss.  608» 
Af^T.  AJkgfuHf  VoOb^R.  R.  Co.,  91  Pa.  St.  458;  &  0.,  86  Am.  Rep.  676. 
a  person  imposed  himself  upon  a  railroad  company,  aa  an  express 
r,  and  obtained  the  consent  of  the  ccndnctor  to  cany  him  withont 
te%  it  was  held  that  he  did  not  become  entitled  to  the  rights  of  a  passengers 
ir«Jdni\M{|Cei;VCbkT.J/Solo£i^8Kan.605;&a,  12Am.Rep.475.  Sowhere 
one  wae  injnrsd  l^  the  negligance  of  a  railroad  company  while  traveling  on 
one  ef  its  tnins  upon  a  commntat&on  ticket  issoed  to  another  person,  and  by 
its  tanns  not  transfsrable^  he  was  held  to  be  withont  remedy  against  the 
WQify.Okkagook.R.  it  Cb.,  64  Iowa,  48;  S.  O.,  52  Am.  Rep.  431; 
se  of  Toledo  el&  it  it  Ox  t.  Begye,  85  HL  80;  S.  O.,  28  Am. 
Bepi.  61Sb  And  generally  speakings  where  a  person  by  frand  or  stealth  gets 
npon  a  eaiEisf^a  Tehiole^  withont  the  knowledge  of  the  carrier  or  his  semmti 
aad  ia  eitiier  killed  cr  injured  throogh  the  negligence  of  either,  no  action  can 
be  maintained  for  aneh  death  cr  iajfoiy:  Id.;  Toledo  eie,  R,  R,  Co.  ▼.  Brooke, 
n  DL  9^iCUeagoete.  R.R.Co.r.  Mkhk,  83 Id.  427;  Chkago etc.  R.  R.  Co. 
▼•  Ony,  9  HL  App.  632;  Rmcker  t.  Mo,  Pae.  it  R.  Co.,  61  Tex.  499;  Skat' 
wemr.  Hmudh\t!  ek.  B.  B.Co.,72  Ma  62.  Compare  BiddUr.  ffeekmeUle  etc 
BTp  Ok,  112 Bu  St  661;  Wabaekete.  B.B.Co.y.  Shaddet,  105  HL  864;  8ieg^ 
Het  T.  ^ffWO<;  10  Ma  App.  197.  Bnt  one  traTaling  by  a  paasenger  train,  and 
not  eonnected  with  the  railroad  cmnpany,  is  presnmed  to  be  a  paasenger  travel- 
ing  for  a  oonsideration,  and  the  bvuden  is  on  the  carrier  to  prove  that  he  is  a 
Peime^vamkiB.  B.  Co.  v.  Booke,  57  P^  St.  339;  Creed  v.  Pain^^ 
A  it  Co.,  86  Id.  139;  S.  0.,  27  Am.  Rep.  693.  On  the  other  hand,  aa  it 
tesjpects  a  petaon  not  in  the  service  of  the  carrier  and  riding  npon  a  train  not 
liffl^g'*^^  lor  the  transportation  of  passengers,  the  preaamptian  of  law  is  that 
he  ia  not  a  passenger  and  not  lawfully  on  the  train,  and  no  liability  for  negli* 
can  be  impceed  npon  the  carrier  aa  to  him,  nnlesa  the  special  circnm- 
of  the  case  rebnt  this  presomption:  3atomT.Detawareete,B.B.Co.,m 
N.  T.  882;  a  a,  15  Am.  Rq^  618;  FToCertery  v.  New  Torketo.  R,  B.  Co.,21 
BbtdilSM;  aa,  17Fed.IU^  671;andaeeOM>€te.i?.it  Cb.v.  JirtiA2lii^,30 
DL  9.  That  a  commffln  carrier  of  passengers  is  boond  to  the  ezeroiee  d 
care  to  prevent  injoriea  to  trespaasera  on  its  vehicles^  after  the  die* 
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coTery  of  the  trespasser,  see  Hlgleff  t.  OHmer^  3  Mont.  90;  S.  C,  35  Am. 
450;  Demon  ▼.  Cfuecujo  etc  R.  R,  Co,^  65  Iowa»  496;  Chicago  etc  R.  R,  Ok  w. 
SmUh,  46  Mich.  604;  KUne  ▼.  CenL  Pac  R.  R.  Co.,  37  CaL  400;  Harkm  ▼.  8L 
Loma  etc  R.  R.  Co,,  66  Mo.  22.  Coinp«re  Hoar  ▼.  Maine  CeuU  R,  R.  Ox,  70 
Mie.  66.  And  it  was  held  by  the  sapreme  ooort  in  Minniwota  that  ona  xidng 
CQ  a  train  with  the  oonaant  of  tha  oondnotor  is  not  to  be  deemed  a  tTBipeinff, 
and  may  recover  for  injnriee  oavaed  by  the  n^gligenoe  of  the  canier,  altlMMigb 
he  was  not  a  paaMoger  in  the  ordinaiy  lenee  of  the  term:  Cfradim  t.  SL  Paai 
tie  R.  R.  Co.,  20  Minn.  217. 

Iv  Oaupqbhia,  Gabbid  ov  Pnsoon  wxtbodt  Bswabd  must  me  erdn 
nary  oare  and  diligenoe  for  their  safe  oarriage:  CSbL  Oiy.  Code^  sea  2Q06w 
8o  in  Dakota:  Dakota  Oiy.  Code,  sec  1214.  And  the  ooDatitatioB  of 
Nebraska  prondes  that  the  liability  of  railroad  corporations  as  oommon 
carriers  shall  never  be  limited:  Neb.  Const.,  art  11,  see.  4.  So  by  the  eon- 
stitation  of  Pennsylyaaia  no  railroad  or  transportation  company  can  fnmisli- 
free  passss,  or  tickets  at  a  disoonnti  to  any  person  except  cffloers  cr  em- 
ployees of  the  company:  Pennqrl^ania  Const,  art  17,  sea  8.  In  lowa^ 
railroad  companies  are  l^  statute  made  liable  for  all  damages  caused  bj  the- 
negligence  of  their  agents  or  employees,  and  no  special  contract  will  ex- 
empt them  from  snob  liability.  And  the  provisions  of  the  statnte  i^ply 
eqnally  to  passengers  snd  agents  of  the  companies:  See  Roae  v.  De»  Momm 
VaO^  R.  R.  Co.,  89  Iowa»  246;  Dqppe  t.  Chksago  efo.  R,  R.  Co.,  36  Id.  82;. 
8^roederr.(ndeagoete,R.R.  Co.,  41  Id.  344.  Statatocy  provisions  of  simiLtf 
Import^  more  especially  sffscting  the  liability  of  railroad  companiae  to  their 
servants,  exist  in  several  of  the  other  states^  and  have  recuved  jadioal  con- 
stmetion  in  the  following  decisions;  Kanaag  Pac  R.R,Oo,t.  Poam^,  29  Kan. 
169;  &  C,  44  Am.  Bep.  630;  11  Am.  ft  Eng.  R.  R.  Cas.  260;  S.  C.  i^gatn,. 
84  Kan.  472;  Qwrm  v.  CBeagoeU.  R.  R.  Co.,  62  Wis.  672;  Ce/OraiR.  R.  Oa 
V.  liUekeil,  63  Ga.  173;  Chater.  Am.  Steamboai  Ox,  10  R  L  79;  Berg  t. 
(ndeago  etc  R.  R.  Co.,  SO  Wis.  419.  And  see  as  to  the  ccostmction  of  the 
English  "Bmpkorers'LiabiUty  Act,  1880^  43  ft  44  Vict,  e.  42;"  the  cases  of 
Or^Uhs  V.  Bari  qf  Dw^ey,  L.  R  9  Q.  &  D.  367;  Coa  t.  Chreai  Weetem  iT^ 
Co.,  Id.  106;  MUhoard  t.  Midkmd  STg  Co.,  14  Id.  68. 

Other  oiTAnoNB  ov  fbznozfai.  case  than  those  given  in  the  precediog 
ode  are  as  follows,  and  to  the  points  stated:  A  common  carrier  may,  by 
express  contract^  limit  his  liability  as  insorer  in  reqpeot  to  property  received 
for  carriage,  as  agaioBt  all  loss  and  damage  from  whatever  oaose,  except  hie 
own  personal  negligence  or  frand:  NkMae  v.  ^ets  Tort  etc  R.R.  Co.,  4  Hon, 
829;  S.  C,  6  Thmnp.  ft  C.  606.  The  principel  case  is  one  of  express  oontraol^ 
and  is  distingttishable  from  the  case  of  a  person  accepting  a  reoe^  for  a  pack- 
age delivered  to  a  canier,  withont  msding  the  conditioui»  or  being  mads 
aware  of  the  nahire  of  the  receipt  In  the  latter  case^  the  person  aocepting^ 
the  rece^  is  not  boond  to  know  its  contents,  and  is  not  presomed  to  know 
and  assent  to  its  terms:  JDMamd  v.  Dinsmore^  2  Hnn,  51;  fi.  O.^  4  Thamp^ 
ft  C.  809.  Under  the  terms  of  a  contract  expressly  excepting  ridm  by  fln^ 
in  the  carriage  of  goods^  only  ordinary  risks  are  intended,  and  the  canier  ia 
not  excosed  from  liability,  in  case  of  lose^  if  the  Ices  ocwuaed  throng  tiie 
bkvXt  or  negligenne  of  the  carrier,  or  its  agents  or  employees:  Bieimam  v. 
Weetem  Tranap.  Co.,  48  Barb.  98.  And  a  danse  in  a  bill  of  lading  exempt- 
ing a  carrier  from  negligence  or  de&tnlt  of  the  pilots  master,  and  mariners^ 
does  not  exempt  from  liability  for  n^Ugence  of  stevedores  employed  by  tlia 
earlier  to  unload  the  veeseL  Snoh  daose  is  not  to  be  extended  for  the  es- 
emption  of  the  carrier:  Zutig  v.  Howland,  6  Daly,  140.    A  iwn^'^r' 
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■Hk  U  bdd  «»  goatutas  tlw  woBdiiM  and  ■iet7or  tiirir  Tddfdfl^  Wa^ 
■aadway,  and  maohJiMwy;  ITariMr  t.  JRife  JUimy  Gx^  49  Barb.  068.  So  the 
daljr  of  tfaa  maatar  to  hia  aarraata  ia  to  naa  raaaooaUa  oara  to  provide  and 
aoqploy  nona  but  oompataat  and  akillfiil  aenraati^  and  to  diaoharge  from  hia 
avriaa^  on  natioa  tliarao(  any  who  fail  to  oontinna  anoh:  Chapman  y,  Bri% 
RMmif  Obi,  1  Thonip.  lb  0. 626^  Tlia  board  of  diraotora  or  managing  aganti 
«l  n  ooapontion,  in  laapact  to  ita  artaraal  rftlationi^  nmat  ba  oonaidered  aa  ao 
kg  idaaitieal  witii  tha  oarpomtion  aa  to  fhroir  npon  it  tha  liability  for  their 
n^^Bganoa:  Skhwtgr.  JHt  JTy  Gx,  iS K.  Y.  126.  lUlnra  of  the  amployaaa 
of  a  aaixiar  to  damand  fwa  wiQ  not  render  ona  liaUa  to  ba  held  guilty  of 
■^gHgwnaaj  or  of  being  eairiad  graiaitoo4y>  ao  aa  to  reliava  tha  oanier  from 
Hdbiliftiy  for  damagea  ariaing  throng  a^i^igenoa  on  ita  partt  Donm  t.  JM 
Mar  #Wfy  Cbi,  9  Una.  106L 

Tmm  noBCiiFAL  oum  n  onsD  to  tha  point  that  in  aaaa  of  a  paaeangar 
twraliiig  on  n  firea  tiokel^  a  oommon  oaniar  may  atq^fulata  againat  raeponai» 
Uity  for  afl  Unda  of  ne^igenoa  of  ita  aanranti  mid  aganti^  and  tha  dootrina 
dhapiaaf  ad  in  RaBroad  Oem^mif  r.  Lodbuood,  17WaIL864;  iiatUnr.BaXL 
efcL  &  iZ.  Ok,  14  W.  Va.  196|  lU.  Omf.  S.R.(h.T.  Rmd,  87  OL  507;  Iftd^ 
mm  OmL  JLAOo^r.  Jftmtfy,  21  Ind.  61,  62|  Jaeoimr.  St.  PmU  €ie.  JL  A 
Ok,  90  ICnn.  129|  Aee  t.  Dte  Jfoiaef  FoOy  A  i?.  Ox,  80  Iow%  254;  Bt 
V.  reOk  27  00. 44  46^  in  diiaeBti^g  opfauoa  of  Saadareo^,  a  J. 


F^OFLH  V.  AlAANT   AND  YbBMONT   B.   R   GOw 

CM  BkW  YOBX.  ML] 

WAwwm^^  Ownunr  laimHi  m  FaiHomn  wr  ABumatMMn  ov  Pj 
ov  Boaa^  after  Iti  aompletion  batwaan  tha  pointa  named  in  ita  oharter  or 


^Aw»i^A^  OcncpiBY  MAM  vov  Qpmuff  TO  DnooanHini  For  ov  m  Boab^ 
ASB  ISmrifT  m  VkAHCKm^  but  tlio  remedy  ie  not  by  aotion  in  ai^uily 
for  n  epaeiHo  petfomianoe^  but  by  mimdamm  or  indiotment^  or  at  tlia 
alaelifln  of  *!»•  monleL  by  action  to  ^»»««l  tiia  ahartar  of  tlia  oognoratian» 

Appbal  from  the  Bapreme  coori  A  oorporatioiiy  fonned 
pnnraant  to  the  provisiong  of  the  general  railroad  act,  oon- 
•tructed  and  pnt  in  operation  a  raiboad  between  the  pointa 
named  in  its  charter.  A  few  yearn  snbseqaentlyy  the  property 
and  franchieee  of  the  company  were  sold  nnder  mortgage 
fHecIogare  proceedings,  and  the  pnrohager  at  snch  sale,  and  hie 
aaoodateg,  organised  a  new  company  (the  defendant)  to  main- 
tain and  operate  the  purchased  xoad.  The  defendant  operated 
its  road  kst  a  few  days  between  the  points  originally  named^ 
and  then  ceased  to  operate  the  eastern  end  of  the  route  for  a 
distance  of  about  twenty-one  miles,  but  continued  to  operate 
the  remainder.  The  defendant  bdng  engaged  in  removing 
the  inn  track  and  fixtures  used  in  the  operation  of  the  aban* 
doned  portion  of  its  road,  action  was  commenced  by  the 
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attorney-general,  praying  an  injunction  restraining  the  remoral 
of  such  iron  track  and  fixtures,  and  demanding,  as  relief^  that 
the  defendant  be  required  to  reopen  and  operate,  for  public 
use,  the  abandoned  part  of  its  road.  Trial  was  before  a  referee, 
who  dismissed  the  complaint.  Upon  appeal,  judgment  entered 
on  his  direction  was  affirmed,  and  the  plaintiff  appealed  to 
this  court. 

John  H.  Beyiholda^  for  the  appellant. 

John  B.  Oale  and  WUUam  A.  BeaeKj  tar  the  respondent 

By  Court,  Wbiqht,  J.  The  defendant  has  voluntarily  aban* 
doned  all  of  its  road  east  of  the  Waterford  Junction,  whilst  it 
Is  continuing  the  operation  of  that  part  between  Albany  and 
Waterford  in  connection  with  the  Rensselaer  and  Saratoga 
Railroad.  It  is  exercising  its  corporate  rights  and  privileges, 
and  the  firanchise  granted  by  the  state  to  maintain  and  oper- 
ate a  railroad  between  Albany  and  Eagle  Bridge,  in  the  oper- 
ation of  one  between  Albany  and  Waterford  Junction,  without 
any  assent  by  the  legislature  to  the  abandonment  of  any  part 
of  its  road,  or  any  legislative  modification  of  the  firanchise 
granted  to  it  This  cannot  be  l^ally  done.  It  is  the  exercise 
of  a  firanchise  or  privilege  not  conferred  upon  the  defendant 
by  law.  But  it  is  not  the  precise  question  now  presented.  The 
present  question  is,  whether  a  railroad  corporation,  formed  un- 
der the  general  act  for  constructing,  maintaining,  and  operating 
a  railroad  upon  a  definite  route,  and  between  places  specified 
in  its  articles  of  association,  may  be  compelled  by  a  court  of 
equity,  in  an  action  brought  by  the  state,  after  it  has  con- 
structed its  road,  to  continue  to  maintain  and  operate  it  Of 
course  it  is  not  pretended  that  such  an  action  can  be  main- 
tained, or  the  power  exercised  by  the  courts,  unless  the  obliga- 
tion or  duty  is  imposed  by  law  on  the  corporation  to  maintain 
and  operate  its  road  for  the  public  use  and  benefit 

The  inquiry  primarily  suggested  is,  whether  there  be  any 
express  legal  obligation  or  duty,  or  any  to  be  necessarily  im- 
plied, resting  on  a  railroad  corporation,  to  maintain  and  oper- 
ate its  road  for  the  public  use,  irrespective  of  its  own  interests. 
If  any  such  obligation  or  duty  is  imposed,  it  is  by  the  general 
law  imder  which  the  corporation  is  created,  or  to  be  implied 
from  its  provisions,  or  those  of  the  charter  of  the  company. 
The  railroad  act  does  not,  in  terms,  require  a  company  organ- 
iced  under  it  to  construct,  maintain,  or  operate  the  railway 
mentioned  in  its  articles  of  association.    The  act  is  permissivo^ 
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and  not  mandatory.  The  associates  are  endowed  with  oorpch 
rate  existence,  and  as  a  corporation^  vested  with  powers  to 
constroot  and  operate  a  railroad  for  the  convey ance  of  persons 
and  property  between  established  points,  and  in  this  sense,  to 
exercise  a  pnblic  employment.  The  associates,  by  the  act  ci 
acquiring  corporate  existence,  do  not  absolutely  agree  with  the 
state  that,  in  consideratioti  of  such  corporate  existence,  and 
the  franchise  with  which  they  are  invested,  that  they  will  con- 
struct the  railroad  mentioned  in  the  charter,  and  continue  to 
operate  it  during  fheir  corporate  existence.  No  contract  obli- 
gation  is  thereby  created  on  the  part  of  the  corporation.  This 
is  apparent  from  the  act  itsell  The  corporation  is  first 
brou^t  into  existence,  and  powers  conferred  on  it  for  the  exe- 
cution of  a  special  purpose,  viz.,  to  construct,  maintain,  and 
operate  a  railroad  for  the  conveyance  of  persons  and  property. 
There  is  no  absolute  requirement  or  obligation  assumed  by  the 
corporation  created  under  the  act,  to  execute  the  purpose. 
Indeed,  the  law  itself  contemplates  that  there  may  be  an 
omission  or  neglect  to  carry  out  the  object  of  the  association, 
and  a  non-user  of  the  corporate  privileges.  Unless  the  corpo- 
ration bqpns  to  construct  its  road  and  expend  ten  per  cent  of 
its  capital  in  such  construction  within  two  years  after  its  arti- 
cles of  association  are  filed,  or  finish  the  road  and  put  it  in 
operation  in  five  years  from  the  time  of  filing  such  articles,  its 
corporate  existence  and  powers  are  to  cease:  Laws  of  185Q| 
c  140,  sec.  47. 

The  penalty  for  the  non-user  of  the  corporate  rights  and  priv- 
ileges  for  five  years  is  a  forfeiture  of  such  rights  and  privileges. 
It  is  optional  with  the  corporation  whether  it  will  exercise  the 
powers  bestowed,  or  undertake  the  work;  and  being  so,  the 
grant  and  acceptance  of  the  railroad  franchise  cannot  properly 
be  construed  as  a  contract  between  the  state  and  corporation, 
binding  the  latter  to  construct  and  maintain  the  railroad  for 
the  public  benefit.  It  is  only  from  the  charter  and  its  accept- 
ance that  any  contract  relation  between  the  state  and  the  corpo- 
ration can  arise;  and  such  contract  must  be  operative,  if  at  all, 
the  moment  the  charter  is  accepted.  The  provisions  of  the  rail- 
road act  negative  the  idea  that  any  contract  relation  between 
the  state  and  the  corporation  formed  under  it,  springs  out  of 
the  grant  and  acceptance  of  the  franchise.  There  is,  therefore, 
no  contract  obligation  resting  on  a  corporation,  brought  into  ex- 
istence by  the  railroad  act,  in  favor  of  the  state  or  interested 
ctlixens,  to  oonstmct,  maintain,  and  operate,  tor  the  public  con- 
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tenienoe  and  use,  the  road  named  in  its  articles  of  association. 
Bnt  is  the  duty  specially  declared,  or  necessarily  to  be  implied 
from  the  provisions  of  the  railroad  actf  There  is  no  such  duty 
specially  declared.  There  are  no  ezpressifords  of  the  act  reqmr* 
ing  the  corporation  created  under  it  to  make  and  mAififann  the 
roadway.  Had  there  been,  there  would  probably  haTe  been  bnt 
few  corporations  formed  under  it  Nor  do  I  think  the  daij 
can  be  clearly  collected  from  the  general  purview  of  the  whole 
statute.  To  promote  the  construction  and  maintenance  of 
railroads  to  be  publicly  used  in  the  conveyance  of  persons 
and  property,  is  undoubtedly  a  purpose  of  the  law.  It  invites 
capitalists  into  this  field  of  enterprise,  not  as  public  servants 
charged  with  a  public  duty,  but  as  private  corporators,  whose 
privileges  are  to  be  exercised,  if  at  all,  under  limitations  and 
restrictions,  looking  to  the  benefit  of  travelers  and  patrons  of 
the  work.  The  legislature  in  effect  say,  as  the  proposed  road 
is  to  be  of  public  utility,  we  empower  you  to  build  and  operate 
it,  and  to  that  end  confer  on  you  corporate  existence,  and  the 
power  to  act  in  a  corporate  capacity,  and  also  the  further 
power  to  take  lands  for  corporate  use  in  invitum.  The  corpora- 
tion is  essentially  a  private  one.  If  it  constructs  and  operates 
the  road,  it  is  to  do  it  under  the  limitations  and  restrictions 
imposed  by  the  law. 

It  may  never,  however,  enter  upon  the  construction  of  the 
proposed  road.  Insurmountable  obstacles  may  intervene  to 
the  prosecution  of  the  work.  The  law  seems  to  contemplate 
such  a  state  of  things;  and  provides  that  in  the  event  of  non- 
user  of  the  corporate  privileges,  or  a  non-completion  of  the 
road  within  a  limited  period,  such  corporate  privileges  shall 
cease.  These  provisions  are  inconsistent  with  the  idea  that 
the  duty  is  assumed  by  the  company  to  construct  the  proposed 
road  from  having  obtidned  a  charter  for  that  purpose,  or  that 
it  is  within  the  scope  or  intention  of  the  act  to  absolutely  im- 
pose, for  public  benefit,  such  duty  on  the  corporators.  Permis- 
sion is  given  to  make  the  road,  and  the  law  leaves  the  question 
of  the  exercise  of  its  powers  to  the  option  of  the  company. 
This  would  not  have  been  so  if  the  legislature  had  intended 
to  require  the  construction  and  operation  of  the  proposed  road 
for  any  period  whatever.  For  anything  of  an  obligatory  char- 
acter in  the  act,  the  associates,  after  corporate  organisation, 
may  proceed  to  construct  the  projected  road,  or  they  may  omit 
or  neglect  to  do  it,  and  forfeit  their  corporate  privileges.  This 
option  existing,  it  negatives  the  notion  that  any  duty  is  tm- 
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posed  to  build  the  road.  And  if  no  duty  is  imposed  to  con* 
eiruct,  it  must  follow  that  there  is  none  to  maintain  and 
operate  the  road  after  constructiim.  Such  duty  cannot  be 
created  by  the  act  of  the  corporation  itself.  There  is  nothing 
in  the  railroad  act,  nor  power  anywhere,  to  prevent  a  railroad 
corporation  fix>m  abandoning  its  road  and  forfeiting  its  cor- 
porate privileges  by  non-user,  if  it  chooses  to  do  so.  Neither 
by  the  provisions  of  the  statute,  nor  otherwise,  is  it  under  any 
legal  obligation,  or  owes  any  duty  to  the  state  or  the  public  to 
maintiain  and  operate  its  road  for  an  instant  of  time  after  its 
own  interests  shall  cease  to  be  subserved  thereby. 

If,  then,  there  be  no  legal  obligation  or  duty  springing  out 
of  the  grant  and  aooeptance  of  a  railroad  franchise,  or  imposed 
by  the  railroad  act,  resting  on  the  corporation  to  maintain  and 
operate  its  road  for  public  use,  the  state  cannot  maintain  an  ac- 
tion, or  a  court  of  equity  compel  its  maintenance  and  operation. 
The  obligation  or  duty  in  favor  of  the  state  or  the  public  must 
exist,  or  it  cannot  be  enforced.  It  is  only  upon  the  theory  of  an 
existing  obligatory  contract  between  the  state  and  the  corpora- 
tion, binding  the  latter  to  maintain  and  operate  the  railroad 
for  the  use  of  the  public,  or  that  such  duty  is  imposed  by  law, 
that  the  state  can  interfere  by  action,  or  the  courts  compel  a 
specific  performance.  Indeed,  if  the  duty  be  merely  enjoined 
by  the  railroad  act,  I  cannot  well  see  how  it  can  be  enforced 
by  action.  The  railroad  franchise  is  granted  upon  condition 
that  the  corporation  will  const/^ct  and  operate  the  railroad 
named  in  its  articles  of  assodation.  Grants  upon  condition, 
without  express  covenant,  are  never  the  subject  of  an  action  for 
specific  performance.  The  right  is  forfeited,  and  the  redress 
is  by  reclaiming  it.  Besides,  where  the  breach  is  of  a  mere 
statute  duty,  an  action  is  not  the  appropriate  remedy.  It  has 
been  held  that  when  the  duty  to  build  a  railroad  was  impera- 
tive by  the  act  authorizing  it,  that  it  could  not  be  enforced  by 
injunction  at  the  suit  of  the  attorney-general:  AUorney'Oenerdl 
V.  Birmingham  &  0.  J.  R.  R.,1  Bug.  L.  &  Bq.  288.  There 
are  various  duties  charged  upon  companies  by  the  railroad 
act|  such  as  maintaining  fences  or  fS&rm  crossings.  In  such 
eases,  an  action  by  the  attorney-general  for  specific  perform- 
ance would  be  without  a  precedent  The  only  admissible 
remedies,  it  seems  to  me,  for  a  breach  of  the  duties  charged 
en  oorporations  by  the  railroad  act,  are  ma/ndamus  or  quo  war- 
fomtOj  or  indictment 

I  am  of  the  opinion  that  a  railroad  corporation,  organised 
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under  the  general  act,  cannot  be  compelled,  at  the  suit  of  the 
attomq^-general,  to  re-open  and  operate  a  road  that  it  has 
abandoned,  and  that  if  each  corporation  chooees  to  abandon 
its  works,  and  no  longer  assert  the  corporate  rights  and  privi- 
leges  conferred  on  it  by  its  charter,  the  remedy  of  the  state  is 
not  by  action  for  specific  performance.  The  only  remedy, 
where  there  has  been  a  total  abandonment  and  a  non-user  of 
the  corporate  powers,  is  an  action  by  the  people  to  vacate  the 
charter  or  annul  the  existence  of  the  corporation,  and  a  like 
remedy  is  applicable,  when  the  corporation  shall  abandon  part 
of  its  road,  and  continue  to  operate  the  remainder  under  its 
corporate  firancluse.  A  company  endowed  with  a  franchise  or 
privilege  to  maintain  and  operate  a  railroad  on  a  fixed  route, 
and  between  places  named  in  its  charter,  cannot  exercise  the 
franchise  or  privilege  in  the  operation  of  a  road  upon  another 
route  and  between  other  places.  The  franchise  can  only  be 
legally  exercised  by  the  corporation  operating  its  entire  road. 

There  is  no  privilege  granted  or  right  obtained  to  operate  a 
part  thereof,  and  if  it  should  undertake  to  do  so,  it  is  exercis- 
ing a  franchise  or  privilege,  without  legal  sanction.  An  acticm 
is  authorized  by  statute  to  be  brought  by  the  attorney-general, 
in  the  name  of  the  people  of  the  state,  on  leave  granted  by  the 
supreme  court  or  a  judge  thereof,  to  vacate  the  charter  or 
annul  the  existence  of  a  corporation,  whenever  such  coipora- 
tion  shall  exercise  a  franchise  or  privilege  not  conferred  upon 
it  by  law:  Code,  sec.  480.  In  the  present  case  the  defendant, 
being  endowed  with  the  franchise  or  privilege  of  maintaining 
and  operating  a  railroad  between  Albany  and  Eagle  Bridge, 
has  voluntarily  abandoned  the  maintenance  and  operation  of 
so  much  of  its  road  as  Ues  between  the  Waterford  Junction 
and  Eagle  Bridge  whilst  it  is  continuing  to  exercise  its  fran- 
chise  and  corporate  rights  and  privileges  in  operating  a  rail- 
road between  Albany  and  Waterford  Junction.  The  state 
cannot  compel  the  corporation  to  reopen  and  operate  the 
abandoned  road.  It  cannot  insist  tliat  the  company  shall 
exercise  the  rights  and  privileges  conferred  on  it.  If  the  com* 
pany  chooees  not  to  use  them,  there  is  no  power  to  compel 
their  use.  But  the  defendant,  under  a  franchise  or  privilege 
granted  to  it  to  maintain  and  operate  a  railroad  between 
Albany  and  Eagle  Bridge,  cannot  legally  operate  one  between 
Albany  and  Waterford  Junction.  It  is  the  exercise  of  a  fran- 
chise or  privilege  not  conferred  on  it  by  law.  Its  charter  may 
be  vacated,  or  its  corporate  existence  annulled;  but  because  it 
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is  doing  Bomething  not  l^^y  sanctioned  is  no  ground  tot 
constraining  it  to  do  what  neither  any  contract,  obligation, 
nor  the  law  requires  of  it.  I  think  the  complaint  in  this 
case  was  properly  dismissed  at  the  special  term.  The  people 
cannot  maintain  an  action  to  compel  a  railroad  company 
to  operate  its  road  for  the  use  of  the  public  after  it  shall 
have  abandoned  it  for  reasons  i)eculiar  to  itself.  Whilst  the 
corporation  exercises  the  franchise,  it  must  do  it  under  the 
limitations  and  restrictions  imposed  by  its  charter  or  by  law. 
It  may  omit  to  use  its  franchise  or  privileges,  or  abuse  its 
powers  or  exercise  privileges  not  conferred  on  it  by  law, 
and  thereby  fixrfeit  its  charter,  or  its  corporate  existence  be 
annulled.  Any  remedy  which  the  public  may  have  for  a 
breach  or  neglect  of  duty  imposed  by  the  railroad  act,  must 
be  by  mandamus^  quo  warrantOj  or  indictment;  and  the  per- 
formance of  such  duty  cannot  be  specifically  enforced  in  equity 
at  the  suit  of  the  attorney-general. 
The  judgment  of  the  supreme  court  should  be  aflSrmed. 

All  the  judges  except  Sblden,  G.  J.,  and  GtouLD,  J.,  who  did 
not  sit  in  the  case,  concurred  in  this  conclusion. 

Denio,  SuTHKBLAiO),  Allen,  and  SioTH,  JJ.,  however,  were 
of  the  opnion  that  a  corporation  is  under  a  legal  obligation 
to  exercise  its  franchises,  and  that  it  has  not  the  option  to  dis- 
continue a  part  of  its  road  ud  forfeit  its  franchises.  They 
agreed  that  the  remedy  is  not  by  action  in  equity  for  a  spedfio 
performance,  but  by  mandamu8  or  indictment,  or  at  the  ele<y 
tion  of  the  people  by  proceeding  to  annul  the  existence  of  the 
corporation. 

Judgment  affirmed. 


ov  CasFOKAXS  FsAVcnaasBi  sr  MisuaiE  oa  Hoir*una:  Sm$ 
▼.  Commmiai  Bank,  53  Am.  l>«c  106;  People  ▼.  ESngekm  Tmn^ike  B.  Co^ 
S5Id.  Kl;  TmmpikeCo,  t.  McCart^,^lL  768. 

WAivxa  or  Fobikitubs  ov  Cobpokats  FsANOHm:  Sm  State  v.  Femik 
N.  H.  T..  41  Am.  Deo.  690;  PeopUY.  PhaMxBamk,  35 Id.  634. 

Covsn  or  Equxtt  havb  not  Jubibdiotioiv  ovia  Oobto&ations  for  th# 
pnrpoM  of  mtniniiig  their  operatioiis  or  windiiig  up  their  ooncemB:  See 
A^maT.^a;  76  Am.  Dec.  506;  TreadwUr.Salubury  I^g.  Co.,  9^1dL  480. 

PowsE  or  CoBPOKATiON  TO  AuKiATs  Franghisx  TO  Bs  OoBro&ATioirt 
See  Coe  t.  O.  P.  etc  JL  H.  Ok,  75  Am.  Dea  518»  note  548. 

Tax  rBnoKFAL  oasb  n  gitxd  as  f oUow%  and  to  the  pointe  atatedf  A  rail* 
reed  compeay  oaimot  inoor  a  forfeiture  of  ita  franchiie  at  plaaaiire»  and  hi 
diaregvd  el  the  rig)itB  of  othera:  People  r,  Troy  and  BoeUm  JL  B,  Cb.,  87 
How.  Fk*.  4SL    Hie  aet  of  a  railroad  eoinpany  in  diaootttisaiaa  and  taking 
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A  man's  tboaghts  fifom  his  worldly  ooDoemSi  and  to  dinet 
them  to  the  duties  of  piety  and  religion;  and  the  act  cannot 
be  oonstmed  according  to  its  spirit,  nnless  it  is  so  constmed 
as  to  check  the  course  of  worldly  traffic." 

Upon  the  principle  that  the  statute  was  entitled  to  such  a  con- 
struction as  would  promote  the  ends  for  which  it  was  passed, 
and  that  the  act  in  question  in  that  case  was  within  the  mis- 
chief intended  to  be  suppressed,  and  within  the  word  made- 
use  of  to  suppress  it,  jud|^ent  was  given  against  the  plaintiff; 
the  court  holding  that  a  horse-dealer  could  not  maintain  an 
action  upon  a  contract  for  the  sale  and  warranty  of  a  horse- 
made  by  him  upon  a  Sunday.  In  the  same  case,  the  narrow 
construction  put  upon  the  act  by  the  same  judge,  in  Ehx- 
$ome  ▼.TFtSiama,  3  Bam.  &  C.  232,  is  disapproved.  Park,  J., 
in  WmiaiM  V.  Pavl^  6  Bing.  653,  says:  ''  I  should  be  sorry  ta 
be  supposed  to  recede  fix>m  the  cases  decided  on  this  point, 
and  the  principle  established  to  enforce  the  observance  of  the- 
Lord's  day,  which  tend  so  eminently  to  the  advantage  of  soci- 
ety, since  no  laws  can  be  of  avail  except  in  so  far  as  they  are- 
founded  on  religion."  The  English  statute  differs,  in  terms, 
firom  our  own,  but  they  were  enacted  in  the  same  spirit,  and 
with  the  same  general  purpose,  and  are  entitled  to  the  same* 
liberal  construction  in  furtherance  of  the  remedy  and  the  sup- 
pression of  the  mischief  contemplated.  The  same  view  ha» 
been  taken  of  the  policy  and  character  of  the  statue  in  our  own 
courts.  Nelson,  J.,  in  Northnkp  v.  Fooi^  14  Wend.  248,  says: 
*'  It  is  a  remedial  statute,  and  should  be  liberally  construed.'* 
Full  effect  has  been  given  to  the  statute  whenever  it  has  come 
before  our  courts.  While  acts  not  within  the  inhibition  have 
been  treated  as  valid  although  done  on  Sunday,  and  contracts- 
not  within  the  spirit  of  the  act  have  been  enforced,  although 
made  on  that  day,  all  acts  within  the  statute  have  been  re- 
garded as  illegal,  and  contracts  prohibited  to  be  made  on  that- 
day,  if  then  made,  and  all  contracts  for  a  violation  of  that  law, 
and  the  performance  of  acts  on  Sunday  not  lawful  to  be 
done  on  that  day,  have  been  regarded  as  void,  and  have  not 
been  enforced..  No  judicial  act  can  be  performed  on  Sunday; 
and  hence  an  award  published  on  that  day  is  void  at  common 
law:  Story  v.  EUioiU  8  Cow.  27  [18  Am.  Dec  423].  An  action 
for  deceit  in  the  sale  of  a  horse  on  Sunday,  when  all  secoilar 
business  is  prohibited  on  that  day,  will  not  lie:  Northrup  y. 
Foot,  14  Wend.  248. 

The  contract  being  void,  no  action  can  arise  out  of  it,  or  be 
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maintained  depending  npon  it  The  charge  of  drenlating  a 
ocmnoirial  to  the  legislatare  on  Sunday  was  held  to  present  a 
question  of  law  for  the  decision  of  the  magistrate  to  whom  ap- 
plication was  made  for  a  warrant,  and  thus  furnish  a  protec- 
tion to  the  magistrate  when  sued  for  false  imprisonment: 
Stewart  y.  Hauleyy  21  Wend.  552.  A  clerk  in  an  attorney's 
office  was  not  allowed  to  recover  of  his  principal  for  extra  ser- 
Ticea  performed  on  Sunday:  Watt$  t.  Van  Ness^  1  Hill,  76; 
Palmer  v.  Mayer  etc  of  New  Yerhj  2  Sand.  818;  Dodge  v.  Lam* 
bert^  2  Bosw.  670.  There  is  no  dispute  as  to  &ots.  The 
ooly  eyidenoe  hearing  upon  the  question  was  that  elicited 
upon  the  cross-examination  of  a  single  witness  of  the  plain- 
tUBl|  and  the  nonsuit  was  granted  upon  the  ground  that  the 
eontract  upon  which  the  action  was  brought  was  in  contra- 
Tontion  of  the  statnte  regulating  the  observance  of  Sunday. 
No  request  was  made  to  submit  any  question  of  fact  to  the 
jury;  no  complaint  is  even  made  that  the  court  declared  the 
legal  eflfect  of  the  evidence  without  a  settlement  of  the  facts 
by  the  jury;  and  both  parties  desire  &  decision  of  the  case 
iqwn  the  merits,  without  regard  to  the  form  in  which  the  ques- 
liona  are  presented.  There  is  no  evidence  that  the  contract 
was  made  on  Sunday;  and  if  it  was,  it  would  not  for  that 
reason  be  void,  if  it  did  not  contemplate  and  provide  for  some 
prohibited  service  or  act  to  be  done  on  Sunday.  In  other 
words,  a  contract  made  on  Sunday  for  the  publication  of  an 
advertisement  in  a  newspaper  published  on  the  ordinary 
bofliness  days  of  the  week  is  not  prohibited,  and  would  be 
valid:  Story  v.  EUioU,  8  Cow.  27  [18  Am.  Dec.  423];  SayUe  y. 
SmUk,  12  Wend.  57  [27  Am.  Dec.  117];  Boynton  v.  Page,  18 
Id.  42i5.  Neither  is  there  evidence  to  vitiate  the  contract  upon 
the  ground  that  the  work  of  setting  up  and  printing  either  the 
advertisement  or  the  paper,  which  is  servile  work  and  labor, 
was  to  be  done,  or  was  contemplated  to  be  done,  on  Sunday. 
That  work  mi^t  well  have  been  done  on  any  other  day  of  the 
week,  and  was  done  in  whole  or  in  part  on  Saturday.  It  was 
not  necessarily  done  nor  was  it  agreed  to  be  done  on  Sunday. 
What  the  effect  would  have  been  had  it  appeared  that  all  the 
work  had,  in  2m^  been  done  on  the  sabbath,  if  it  had  been  so 
done  far  Ihe  convenience  or  pleasure  of  the  plaintiffs,  neither 
the  contract  nor  the  nature  of  the  service  contemplating  any 
such  thing,  need  not  be  considered. 
The  service  to  be  rendered  by  the  plaintiffs  was  the  publica* 

tion  of  an  advertisement  in  a  Stmday  newspaper.   There  is  no 
Daa  Vol  Lxxxn-ao 
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pretense  that  it  waa  a  work  of  necessity  and  charity,  either  to 
publish  the  paper  or  the  advertisement,  even  if  it  could  bo 
brought  within  the  section  of  which  the  exception  in  favor 
of  works  of  ^'  necessity  and  charity "  forms  a  part.  The  ad- 
vertisement was  published  with,  and  as  incidental  to,  the 
publication  of  the .  paper,  and  the  contract  must  be  assumed 
to  have  contemplated  the  service  to  be  performed  in  the  usual 
way,  and  as  it  was  in  truth  done.  The  papers  were  sold  on 
Sunday  at  a  public  place  provided  by  the  plaintiffs,  the  pro- 
prietors, for  that  purpose;  that  was  the  publication,  and  that 
the  service  agreed  to  be  performed,  and  for  which  they  now 
ask  compensation.  The  publication  of  the  advertisement 
was  to  be,  and  was,  by  a  public  sale  of  the  newspaper  in  which 
it  was  printed,  on  Sunday.  The  opening  of  a  place  for  the  sale, 
and  the  actual  selling  of  newspapers,  is  within  the  mischieb 
which  the  act  for  the  observance  of  Sunday  was  designed  to 
remedy.  It  disturbs  the  public  peace  and  quiet;  Interferes 
with  Uie  proper  religious  observance  of  the  day;  is  opposed 
to  good  morals;  and  tends  to  draw  men  away  firom  the  duties  of 
piety  and  religion,  and  cannot  be  distinguished  from  traffic  in 
any  other  article  which  is  the  subject  of  sale  in  market.  It 
matters  not  what  the  character  of  the  paper  or  the  character 
of  the  advertisement  published  for  the  defendants  may  have 
been.  Neither  were  ^' meats,  milk,  or  fish,"  and  therefore, 
were  not  within  the  articles  excepted  fix>m  the  prohibition; 
and  even  if  it  were  within  the  other  section  of  the  statute,  it 
would  be  difficult  to  prove  that  the  sale  of  the  most  unexcep- 
tionable religious  newspaper  was  an  act  of  "necessity  and 
charity."  The  statute  is  very  comprehensive,  and  has  sought 
to  use  terms  which  would  embrace  every  article  which  could 
be  sold  in  market.  It  prohibits  the  exposure  and  sale  of  all 
"  wares,  merchandise,  fruit,  herbs,  goods,  or  chattels." 

Everything  which  is  the  subject  of  property,  and  which  may 
be  exposed  to  sale,  must  be  included  imder  some  or  one  of 
these  terms.  A  newspaper  is  the  subject  of  property,  and  when 
it  is  made  the  subject  of  sale  in  places  opened  for  that  purpose, 
it  is  certainly  merchandise.  Newspapers  are  made  merchan- 
dise when  they  are  sold,  either  at  wholesale  or  retail,  as  other 
articles  are  sold,  which  have  ever  been  usually  regarded  as 
merchandise.  This  mode  of  publication,  by  selling  news- 
papers in  large  packages,  to  be  resold  by  the  purchaser,  or  at 
retail,  and  by  the  single  paper,  is  of  comparatively  modem  in* 
troduction;  but  as  in  this  way  the  character  of  merchandise  is 
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given  to  the  paper,  the  business  of  selling  and  exposing  to  sale 
the  newspapers,  must  be  governed  by  the  general  laws  aflfect- 
ing  similar  dealing  in  other  articles  of  merchandise.  It  is  ex- 
posing an  article,  to  sale  that  constitutes  the  offense,  and  not 
the  character  of  the  article,  unless  it  is  among  the  exceptions 
in  the  act  "Goods,  wares,  and  merchandise,"  include  all 
movable  property  that  is  ordinarily  bought  and  sold.  ''  Chat- 
tels "  is  more  comprehensive  than  "  goods,"  and  includes  ani- 
mate property:  2  Chitty's  Pleadings,  55,  note  r.  The  plaintiffs 
necessarily,  in  the  performance  of  their  agreement  by  the  pub- 
lication of  the  advertisement,  violated  the  letter  as  well  as  the 
spirit  of  the  act  prohibiting  the  exposure  of  merchandise  for 
sale  on  Sunday,  and  no  action  will  lie  upon  such  contract.  In 
a  sensOi  it  was  a  contract  by  the  plaintiffs  for  the  performance 
of  servile  work  on  the  sabbath.  They  agreed  to  publish  and 
circulate  the  advertisement,  of  the  defendants  on  Sunday,  by 
delivering  a  copy  to  each  of  their  customers  who  should  buy  of 
them  a  copy  of  their  paper;  and  incidentally  they  agreed  to 
expose  for  sale  and  sell  on  that  day  their  paper  containing  the 
advertisement.  This  was  servile  work  in  the  same  sense  that 
the  services  of  the  attorney's  clerk  was,  or  that  of  a  salesman 
in  a  dry-goods  store  would  be.  The  contract  was  void,  and  the 
judgment  must  be  affirmed. 

All  the  judges  concurred. 

Judgment  affirmed. 

CoRsnuonoN  ow  Statutes  BBOVLAraro  Obsbbtakos  ov  Sabbath:  Sm 
CkjfComeUT.  Beg^anwa,  49  Am.  Doa  SOS^  note  616;  S^pechL  ▼.  OommonimaJUh. 
49  Id.  618. 

Vauditt  of  Suhdat  Ck>iiTBAcrr8:  See  Adam§  ▼.  ffamtll,  43  Am.  Deo.  455; 
Woodman  t.  ffubbardt  67  Id.  310;  BuOer  t.  Lee,  46  Id.  230;  Harris  ▼.  Morse, 
77  U.  269. 

Tbb  nmioxrAL  oiJU  is  ooxd  m  follows  ind  to  the  points  nsmed:  The  mis 
estohlished  in  the  principal  esse  forbids  a  reoorery  upon  a  contract  made  in 
fsspect  to  a  matter  prdiibited  by  law,  or  for  a  eanae  of  action  which  requires 
the  proof  of  an  iUegal  contract  to  snpport  it.  Bat  this  rule  does  not  forbid 
a  recovery  in  an  action  against  a  common  oarrier,  for  yiolation  of  a  plain  duty 
in  failiag  to  carry  the  pUuntiff  safely,  although  he  was  at  the  time  violating 
the  statnte  prohibiting  traTel upon  Suiday:  Carroll  ▼.  Staten  Island  R,  R.  Co., 
66  Barb.  41;  S.  C.  affirmed,  68  N.  T.  136.  The  act  regulating  the  obeervanoe 
of  the  sabbath  is  directed  against  the  public  exposure  of  commodities  to  sale 
In  the  streets,  ot  in  stores  and  shops,  warehouses  or  market-places,  and  has 
no  reference  to  mere  priTate  oootraots  which  axe  made  without  violating  or 
tending  to  prodnoe  a  violation  of  the  pablio  order  and  solemnity  of  the  day: 
Batrford  v.  A«ry,  44  Barb.  623.  Acts  not  interfering  with  the  benevolent 
insijn  of  the  sabbath,  by  distorbing  and  hindering  those  who  for  themselves 
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■od  tbdr  funiliM  d«iire  to  enjoy  and  improve  it^  are  not  prohibited  by  IIm 
■Utate:  Landen  ▼.  Staim  Idand  R,  R.  Co,^  13  Abb.,  N.  a,  356.  Bat  a  ooop 
tract  for  the  pablication  of  an  adyertiMment  in  a  newspaper  to  be  imed  and 
■old  on  Sunday,  is  Toid  under  the  statute:  KUey  t.  Wtdem  U,  T.  Oo^  3i 
Hob,  10S.  Statatee  for  the  observanoe  of  Sunday  are  remedial  in  their 
ehanotar,  aad  shoold  be  liberally  ooosfcmed:  BvwmU  t.  OZeri^  1  Sbeldfl^ 


Fbibss  v.  BmBB. 

\U  mr  Torn;  anr.] 

Fabol  Eirnmiw  or  Tm  ov  PmoBMAifci  Fcxbd  st  Oomaucr 
mnnE  Siax^  n  Vauix 

Wbibi  Tim  ov  Pkbiqbiiahgh  Fdbd  bt  Oomteaot  n  Kiaammi^  tiba 
failure  of  either  party  to  attend  at  the  time  fixed  disoliargee  the  otfaer* 
whether  he  made  a  tender  at  the  time  and  plaee  or  not^  and  the  fadt  tinft 
he  gives  a  false  reason  far  his  subsequent  refusal  is  immatenaL 

AonoN  by  the  vendor  in  a  contract  for  the  sale  of  land  ta 
iMover  stiptilated  damages  for  breach  of  contract  The  ven- 
dee was  ready  to  perform  on  the  day  stipulated,  but  at  the 
vendor's  request  performance  was  postponed  by  parol  agree- 
ment until  a  fixed  hour  the  next  day,  when  the  vendee  was 
again  ready,  and  waited  three  hours  for  the  vendor,  who  did 
not  appear.  Later  in  the  day,  the  vendor  ofibred  to  perform^ 
by  the  tender  of  a  deed,  but  the  vendee  refused,  assigning  a» 
a  reason,  not  the  lapse  of  time,  but  the  commission  of  waste, 
which  the  evidence  did  not  show.  The  referee  who  tried  the 
cfluse  ordered  judgment  for  the  plaintiff  for  the  sum  fixed  as 
stipulated  damages,  which  judgment  was  affirmed  by  the  sa* 
preme  court,  and  the  defendant  appealed. 

Henry  Smithy  for  the  appellant. 

James  H,  Ramsey ^  for  the  respondent. 

By  Court,  Allen,  J.  The  plaintiff  not  being  in  a  coDdition 
to  perform  the  contract  on  his  part  on  the  day  fixed  fer  thai 
purpose,  the  defendant  being  ready  and  offering  to  perferm, 
for  the  convenience  and  at  the  request  of  the  plaintiff  perform- 
ance on  that  day  was  waived  by  the  parties  and  the  time  ex- 
tended  until  the  next  day  at  one  o'clock;  and  a  place  for 
the  performance  was  agreed  upon  by  parol. 

This  parol  extension  was  valid,  and  operated  to  continue  to 
the  parties  all  their  rights  under  the  contract  over  to  the  time 
fixed  for  its  final  performance.  Every  other  stipulation  in  the 
contract  remained  in  full  force;  and  the  only  effect  of  the 


March,  1862.]  Fbisbs  v.  Ridxb.  309 

anangement  was  to  sabstitute  another  day  and  agree  upon  a 
place  finr  the  delivery  of  the  deed  and  the  payment  of  the  piuv 
chase-moDey :  Dearborn  t.  Cn>88^  7  Cow.  48.  The  contract  was 
caatiniied  sJiTe,  and  neither  party  lost  the  right  to  indBt  on  a 
•iiict  performance  at  the  time  agreed  npon  by  parol,  or  in  default 
thereof  the  payment  of  the  liquidated  damages:  Emnond  t.  Van 
Bemdwten^  12  Barb.  866;  Hatbrmek  t.  Tappen^  15  Johns.  200. 
The  mere  extension  of  time  is  not  a  waiver  of  anything.  An 
enlargement  of  the  time  for  making  an  award  does  not  dispense 
with  the  stipulation  to  make  the  submission  a  rule  of  court: 
MSvam  y.  Thommm^  6  Bast^  198.  The  contract  here  was  not 
•aaled,  so  that  the  question  as  to  the  effect  of  a  parol  agree- 
ment  upon  a  sealed  executory  contract,  made  before  breach, 
does«not  arise,  which  was  the  question  in  Delacroix  v.  BvlUeyj 
13  Wend.  71.  But  as  perfiyrmance  of  a  covenant  may  be 
waived  by  parol,  there  seems  to  be  no  objection  to  an  extension 
of  time,  which  is  but  a  temporary  waiver  of  performance  by 
parbL  In  Fleming  v.  OUbertf  8  Johns.  628,  it  was  held  that 
the  time  of  the  performance  of  the  condition  of  a  bond  may  be 
enlarged  by  parol  agreement  of  the  parties:  Stone  v.  Sprague^ 
20  Barb.  609.  Assuming,  therefore,  the  enlargement  of  the 
time  of  performance  to  be  valid,  and  that  all  the  other  stipu- 
laticms  remained  in  full  force,  the  parties  were  only  bound  to 
each  other  according  to  the  contract  thus  modified  as  to  the 
time  and  place  of  performance.  Each  could  require  perform- 
ance of  the  other  tiie  next  day  at  one  o'clock,  at  the  office  of 
Mr.  Smith,  and  at  no  other  time  or  place.  Certainly  the  party 
making  de&ult  at  that  time  could  not  put  the  other  party  in 
default  by  a  subsequent  offer  of  performance.  The  agreement 
was  not  for  an  enlargement  of  the  time  until  one  o'clock  the 
next  day,  or  such  other  time  as  should  suit  the  convenience  of 
cither  party.  The  plaintiff  was  in  default  on  the  day  named 
in  the  contract;  and  the  defendant  being  then  ready  and  offer- 
ing to  perform  on  his  part,  might  have  had  his  action  against 
the  plaintiff  without  a  formal  tender  of  the  money.  The  plain* 
tiff  was  not  then  in  a  condition  to  perform,  and  so  declared, 
and  a  formal  tender  would  have  been  nugatory:  BdUnger  r. 
KUUy  6  Barb.  278;  Buck  v.  Burk,  18  N.  Y.  837. 

This  cause  of  action  was  waived  by  the  defendant  On  the 
next  day,  at  the  hour  named,  the  defendant  was  at  the  place 
agreed  upon,  and  remained  two  hours  ready  and  expecting  to 
perform  the  contract^  and  the  plaintiff  did  not  appear.  There 
no  formal  offer  or  display  of  the  money  at  the  office;  and 
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whether,  without  some  formal  act  of  the  kind  and  public  de- 
mand of  performance,  the  plaintiff  could  have  been  subjected 
to  an  action,  is  not  material  to  inquire.  .  He  was  certainly  in 
default,  and  in  no  situation  to  subject  the  defendant  to  a  pen- 
alty for  non-performance.  If  the  plaintiff  had  not,  by  his 
neglect  and  default,  subjected  himself  to  an  action,  then  tho 
only  effect  of  his  non-attendance,  and  the  oxnission  of  the  de- 
fendant to  assert  his  rights  under  the  contract,  was  an  aban- 
donment of  the  contract  by  mutual  consent.  The  plaintiff 
had  occasioned  the  necessity  for  the  delay,  and  the  enlarge- 
ment was  but  the  giving  of  time  to  him  to  perform  on  his 
part,  and  to  relieve  him  from  the  consequences  of  a  default 
already  incurred.  When  the  demand  was  made,  the  time 
having  elapsed,  the  defendant  was  not  bound  to  accept  per- 
formance or  give  any  excuse  for  non-acceptance;  and  whetiier 
he  gave  a  true  or  false  reason  is  not  material.  Within  the 
case  of  Oould  v.  Banka,  8  Wend.  562  [24  Am.  Dec.  90],  the 
offer,  although  too  late  to  secure  to  himself  any  rights  under 
the  contract,  or  subject  the  defendant  to  the  penalty  for  non- 
performance, might  have  been  in  season  to  deprive  llie  defend- 
ant of  the  cause  of  action  already  accrued  if  he  had  assigned 
a  reason  false  in  fact,  and  by  silence  on  the  subject  waived  the 
true  reason  which  he  might  have  assigned  and  insisted  upon, 
to  wit,  the  lapse  of  time.  That  is  the  extent  to  which  Gotdd 
V.  Banksj  supruj  goes,  and  the  principle  ought  not  to  be  ex- 
tended, certainly  not  to  give  a  party  grossly  in  default  an  action 
for  a  penalty.  If  the  contract  was  rescinded  and  abandoned  as 
suggested,  it  could  not  be  renewed  without  the  consent  of  both 
parties;  and  it  is  not  material  that  the  reasons  assigned  by 
either  for  declining  to  treat  it  as  still  in  force  are  either  fnvfh 
lous  or  false.  He  may  refuse  to  renew  the  contract  without 
being  responsible  for  his  reasons.  If  the  contract  had  been 
broken  by  the  plaintiff,  then  the  most  he  could  do  was  to  sat- 
isfy and  discharge  the  cause  of  action  against  himself;  and  a 
discharge  of  that  did  not  restore  the  contract  and  give  him  an 
action  against  the  party  who  had  kept  his  promise.  But  the 
judgment  of  the  court  below  has  not  the  support  that  the  de- 
fendant, by  not  urging  the  lapse  of  time  as  a  reason  for  not 
accepting  the  deed  when  offered,  waived  it,  and  thereby  con- 
sented to  treat  the  contract  as  still  in  force.  He  did  say,  as 
one  reason  why  he  could  not  then  comply  with  the  request  of 
the  plaintiff,  that  Borst,  from  whom  he  was  to  have  the 
money,  had,  after  waiting  until  three  o'clock  for  the  plaintiff 
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to  come,  parted  with  or  made  other  use  of  a  part  of  his 
money.  ^^Hiat  is  that  but  saying,  ''It  is  too  lato;  up  to  three 
o'clock  I  would  have  accepted  the  deed;  but  now  I  am  not  in 
a  situation  to  do  so"  ?  This  &ct  the  referee  has  found,  but  in 
his  conclusion  of  law  ignores  it  entirely.  But  without  this  I 
am  of  the  opinion  that  judgment  should  have  been  for  the  de- 
fendant, and  that  no  act  of  the  plaintiff,  after  the  time  agreed 
upon  for  performance  had  passed,  the  defendant  being  at  the 
place  ready  at  the  time  to  perform  on  his  part,  could  give  the 
plaintiff  an  action  for  the  damages  liquidated  by  the  parties 
to  be  paid  as  the  ascertained  damages  for  a  default  in  the  per- 
formance of  the  contract 

The  judgment  must  be  reversed,  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

All  the  judges  concurred. 

Judgment  reversed,  and  new  trial  ordered. 


Wmor  TkKF  td  bi  Dumbd  BBgnrca  ow  CovTRAOrt  See  Kirbf  r.  Barrimmt 
09  Am.  Tleo.  077;  WeiU  ▼.  SnM,  81  U.  274;  Jbnef  r.  AoUmu,  60  Id.  697. 

Rktusal  to  Pkbidbm  CoysHAVTB  BT  Orb  Pabtt  to  Ooimucr  founded 
mpon  mutual  oonditiooe  will  ezcoee  a  want  of  entire  and  abeolate  prepantion 
Sj  the  other  party:  StiM  t.  Lewkp  63  Am.  Dea  ISO. 

091  V^HO  FBXfExm  PlRiOBiUBOB  Gw  CovomoK  ahali  not  take  adymn- 
iBfB  of  the  non*petfonnanoe:  Oape  Fear  efe.  ^oe.  Co.  ▼•  WUcox^  78  Am.  Deo. 
260. 

Tax  nLDTGEPAL  GAflB  IB  ORBD  to  the  point  that  after  breaoli  of  oorenanl 
to  perform,  it  is  oompetent  for  the  partiea  to  agree  by  parol  to  reaeind  the 
written  oontract^  in  Amata  t.  Bbmans,  25  How.  Pr.  428;  and  it  is  dted  te 
the  point  that  a  party  to  a  oontract,  aaaertxng  his  right  by  an  action  at  law, 
Bmat  bring  himaelf  atriotly  within  the  terms  of  the  oontraot^  in  Ihfy  ▼• 
C^Dommm,  46  N.  Y.  227;  Mpre$  r.  De  Mkr,  4  Daly,  868;  CfOiM  Y.LaFim^ 
n  Barb.  190. 


Mobbis  v.  Patohin. 

[21  NBw  ToBx,  a»ij 
or  JuDOxxHT  m  Statb  Ooubt,  Sbobbd  oblt  bt  Dxpurt 
Guooiv  n  iBBUffiuiBMT,  Under  the  aot  of  Congress  for  the  pnxpoee  ol 
mrlr^g  it  eridenoe  in  another  state,  and  the  insufficiency  is  not  cured 
by  tiie  addition  of  the  judge's  certificate  that  the  attestation  is  in  due 
f omiy  and  anthoriaed  by  the  state  law. 
KrmBTr  ov  Jusqhxht  must  bx  SioinED  bt  Oihobb  Aitxbobizbd  bt  Law, 
and  must  have  been  filed  in  the  proper  office^  in  order  to  make  il 
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QuEsnoNS  of  eridenoe.  CopieB  of  reoorcb  of  ooorts  in  Ohio 
were  offered  in  evidencoi  certified  to  be  copies  in  the  name  of 
the  clerk  by  a  deputy.  The  presiding  judge  certified  that  tho 
individual  named  in  the  certificate  as  clerk  was  such  derk, 
and  had  the  custody  of  the  original  record  of  the  court,  and 
that  the  person  signing  the  certificate  as  deputy  clerk  was 
such  deputy  ^'duly  appointed  and  qualified,  and  authorised  by 
the  laws  of  the  state  of  Ohio  to  certify  as  afisresaid,  and  that 
said  attestation  to  said  copy  of  said  record  is  in  due  form  of 
law."  It  was  objected  that  the  copes  were  not  attested  by 
the  clerk  of  the  court  as  required  by  the  act  of  Congressi  and 
that  an  attestation  by  a  deputy  clerk  did  not  entitle  them  to 
be  read  in  eyidence.  Objection  orerruled  and  record  admitted. 
The  other  question  of  evidence  is  stated  in  the  opini^Mu  Vet^ 
diet  and  judgment  for  plaintiff,  affirmed  at  general  term  of  the 
supreme  court,  and  the  defendant  appealed. 

Frederie  E.  ComweUf  for  the  appellant 
A.  P.  Ltming^  tat  the  respondents. 

By  Courts  Allbn,  J.  The  act  of  Congress  provides  that  ^  the 
records  and  judicial  proceedings  of  the  courts  of  any  state  shall 
be  proved  or  admitted  in  any  other  court  within  the  United 
States  by  the  attestations  of  the  clerk,  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may  be, 
that  the  said  attestation  is  in  due  form  ":  Act  of  May  26, 1790, 
sec.  1;  1  Story's  Laws  U.  S.  93.  This  act  was  passed  pursuant 
to  the  constitution,  conferring  the  power  upon  Congress  to  pre- 
scribe the  manner  in  which  public  acts,  records,  and  judicial 
proceedings  of  one  state  shall  be  proved  in  any  other  state,  and 
the  effect  to  be  given  to  them:  Const.  U.  S.,  art  4,  sec.  1. 

The  act  prescribes  the  persons  by  whom  the  records  shall  be 
attested,  but  the  form  of  the  attestation,  and  that  alone,  is  not 
prescribed,  but  must  confdrm  to  the  usage  of  the  state  in 
which  the  record  is,  and  not  to  that  of  the  United  States,  or  of 
the  state  in  which  it  is  to  be  used  as  eTidence.  The  presiding 
judge  can  alone  certify,  and  the  record  is  not  well  proved  by  a 
certificate  by  any  other  judge  of  the  same  court,  although  of 
equal  authority  and  rank  within  the  state.  It  must  appear  by 
the  certificate  that  the  judge  is  not  only  ^  a "  judge  of  the 
court,  but  he  is  *^  the  chief  judge,  or  presiding  magistrate,** 
when  there  are  more  judges  than  one  of  the  court  from  which 
the  record  emanates:  CowenA  Hill's  Notes  to  PhilL  Ev.,p.ll31^ 
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note  771,  and  cases  cited.  In  Stepheman  y.  Amntstor,  8  Bibb, 
869,  it  was  held  that  a  leoord  fi>r  the  court  of  the  district  of 
Union,  Sooth  Carolina,  with  the  ordinary  clerk's  certificate 
«nder  the  seal  of  the  conrty  certified  to  be  in  due  form  by  two 
Judges,  one  staling  himself  to  be  the  judge  ^'  that  presided, 
«nd  one  of  the  judges  of  the  supreme  court  of  law  of  said 
Btaie,"  and  theottier  stating  himself  to  be  the  ^*  senior  judge  of 
the  court  of  law  of  said  state,^  was  not  sufficiently  authenti- 
cated. So^  too^  the  attestation  is  directed  to  be  by  the  clerk, 
«nd  not  by  any  person  acting  as  a  substitute  for  the  clerk,  or 
possessing  like  power  under  the  state  laws.  In  making,  the 
certificate  which  is  made  evidence  under  the  act  of  Congress, 
the  clerk  deiiTes  his  authority  from  the  federal  and  not  from 
the  state  laws,  and  the  certificate  has  vitality  and  effect^  not 
hj  reason  of  the  official  character  of  the  officer  making  it, 
under  the  laws  of  the  state,  but  in  virtue  of  the  act  of  Congress 
inescribing  it  as  the  mode  of  proof  in  this  particular  case. 
The  certificate  of  the  judge  is  as  to  the  form  of  the  attestation; 
that  is,  that  in  the  attestation  the  forms  in  use  in  the  state 
from  which  the  record  comes  have  been  observed:  Fergu9(m 
▼.  JSbnoood,  7  Cranch,  408;  Conk.  Treat,  2d  ed.,  240.  It  is 
made  necessary  because  the  courts  of  one  state  cannot  officially 
know  the  forms  of  another  state:  Smith  v.  Blagge^  1  Johns. 
Gas.  289. 

The  certificate  of  the  judge,  as  prescribed  by  the  act  of  Con- 
.gress,  is,  that  the  attestation  of  the  clerk  is  in  due  fixrm,  and 
he  is  not  authorised  to  certify  that  the  certificate  of  any  other 
person  is  of  equal  validity  with  that  of  the  clerk  in  the  state 
when  made.  The  form  of  the  attestation  is  one  thing,  the  per- 
aon  by  whom  it  is  made  quite  another;  the  certificate  of  the 
judge  determines  the  sufficiency  of  the  former,  the  statute 
alone  declares  the  latter.  Professor  Oreenleaf  lays  down  the 
rule  that  the  clerk  alone  can  certify  under  this  statute,  and  "^ 
that  the  certificate  of  his  under  clerk  in  his  absence  is  incom- 
petent: 1  OreenL  Ev.,  sec.  606;  and  to  this  he  cites  8amp$on 
V.  OverUmj  4  Bibb,  409.  The  certificate  of  the  judge  as  to  the 
authority  of  any  person  other  than  the  clerk  to  make  the  cer- 
tificate, is  of  no  more  force  than  would  be  a  like  certificate  as 
to  the  effect  of  the  judgment.  Again,  if  a  deputy  clerk,  or 
other  person,  could  inake  the  certificate  by  reason  of  the  power 
conferred  upon  him  by  the  state  laws,  and  thus  satisfy  the  act 
of  Congress,  such  law  should  be  proved  as  other  facts  are 
jnroved,  or  as  other  laws  are  proved,  and  not  by  the  certificate 
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of  the  judge,  which  is  not  made  evidence  of  any  snch  fact.  The 
reoords  were  not  competent  evidence,  and  were  improperly 
admitted. 

Another  objection  to  the  records  was,  that  they  did  not  pur- 
port to  have  been  signed  by  any  judge  of  the  court,  or  by  any 
other  ofScer,  and  it  did  not  appear  that  they  had  been  filed  in 
the  proper  office,  or  in  any  office.  The  third  and  tenth  sec- 
tions of  the  statute  of  Ohio,  passed  in  1853,  and  given  in  evi- 
dence, transfer  the  business  from  the  superior  court  of  Cleve- 
land to  the  common  pleas  of  Cuyahoga  County,  and  provided  for 
a  signing  of  the  record  of  judgment  by  a  judge  of  the  court  of 
common  pleas  in  all  cases  where  a  complete  record  thereof  had 
been  made  in  the  supreme  court,  but  not  signed  by  a  judge 
thereof,  as  well  as  when  a  cause  had  been  disposed  of  in  said 
court,  of  which  a  complete  record  had  not  been  made.  The 
cause  or  proceeding  against  the  steamboat  appears  to  have 
been  disposed  of  by  the  superior  court  in  1852,  but  when  the 
record  thereof  was  made  or  filed  does  not  appear.  It  is  not 
signed  either  by  a  judge  of  the  superior  court  or  court  of  com- 
mon pleas.  It  would  seem  from  the  certificate  of  the  clerk  to 
be  one  of  that  class  of  cases  transferred  to  the  common  pleas, 
in  which  a  complete  record  had  been  made,  but  which  lacked 
the  signature  of  the  judge  to  make  it  perfect  as  a  record  of  the 
judgment.  The  record  of  the  other  judgment  is  from  the 
court  of  common  pleas  and  is  not  signed,  and  does  not  appear 
ever  to  have  been  filed,  except  as  it  is  certified  to  have  been 
copied  from  the  record  of  the  court.  I  infer  that  it  is  a  record 
already  made  up,  and  only  lacking  the  signature  of  the  judge 
to  make  it  perfect  and  entitle  it  to  be  filed  as  a  judgment  record, 
upon  which  final  process  may  issue.  It  certainly  should  ap- 
pear in  some  way  that  the  records  were  records  of  judgment, 
valid  as  such,  and  that  they  were  on  file  before  the  final  pro- 
cess issued  upon  them,  especially  as  to  the  judgment  against 
the  steamer,  the  return  of  the  final  process  upon  which  unsat- 
isfied is  relied  upon  as  a  breach  of  the  condition  of  the  bond 
for  the  return  of  the  vessel.  A  transcript  of  the  proceedings 
or  a  history  of  the  action  does  not  become  a  record  until  it  has 
been  signed  by  the  officer  designated  by  statute.  The  forms 
prescribed  by  law,  for  evidencing  and  perpetuating  the  evidence 
of  the  judgment  of  the  court,  must  be  pursued:  Marvin  v.  Her^ 
rici,  5  Wend.  109;  Barrie  v.  Dana,  20  Johns.  807;  BtUler  v. 
LewU,  10  Wend.  541;  McDonald  v.  £imn,  3  Denio,  45;  King 
y.  Smith,  8  Barn.  £  C.  341;  1  Arch.  Pr.,  9th  ed.,  485.    Tfa» 
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papers  were  imperfect  as  records  of  judgment,  and  should  have 
been  excluded.  Not  having  been  signed  or  filed  as  required 
by  law,  they  did  not  authorize  the  issuing  of  executions  founded 
thereon:  See  cases  cited  before.  It  is'possible  that  because  they 
had  no%  been  signed,  they  had  not  been  filed  as  judgment  rec- 
ords, but  were  simply  a  part  of  the  ordinary  files  of  the  court, 
awaiting  the  signature  of  the  judge.  For  these  errors  of  the 
learned  justice  upon  the  trial,  the  judgment  must  be  reversed. 

All  the  judges  concurred. 

Judgment  reversed,  and  a  new  trial  ordered. 

AuTJusTUUXioii  ov  JusoMiNTB  ov  SzsTEB  Statb:  See  Settle  t.  AUetm,  Itt 
Am.  Deo.  S93;  MeRae  r,  Stobee,  87  Id.  698;  ShmghUr  t.  C^MMnngAoiN,  60  U. 
463;  Weti  MkkmaR.  B.  Co.  ▼.  Thornton,  68  Id.  778;  Clark t.  Depew^  64 Id. 
717;  Taylor  v.  Barron,  Id.  281;  LattereU  v.  Cook,  63  Id.  428. 

The  ntnroiFAL  oasb  is  gred  to  the  point  that  atteetation  by  a  deputy  is 
not  wiffidimt^  bat  where  the  certificate  attached  to  the  exemplifioatioii  of  the 
rectyd  of  jodgmeiit  from  another  state  ia  signed  by  the  "  chief  clerk,**  whoso 
■JgnatnFS  is  duly  attested  by  the  presidisg  judge  of  the  court,  it  is  sufficienti 
in  Sher^T.  SmUh,  47  How.  Fr.  472.  The  question  whether  an  alien's  deo- 
laratiaa  of  his  intontioa  to  become  a  dtixen  of  the  United  States,  under  act 
of  OopgresB,  can  be  made  before  a  deputy  derk  <Kf  any  of  the  courts  named 
in  the  ad^  or  only  before  the  derk  himself,  is  raised,  but  not  decided,  in  Stide 
▼.  Olrn^  2S  VHs.  817»  ctting  the  principal  case. 
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IM  Nbw  Tobx,  4ia] 

n  BmoKsiBiJi  io  Skbvaiit  iob  Injubub  Rsuuvmd  bt  Lavna^ 
VBOK  Dwnan  xs  Bunj)nro  wbkbb  Sxbvigbs  asm  Rxkdxbxd^  sudi 
defects  being  known  to  the  master,  or  such  as  he  ought  to  have  known 
by  exeroumg  due  care. 
EmxiYXB  MAT  Bboovxb  DAJtAoxs  iBOx  BimMnrxB,  lOE  Injubos  RaaEIYKD 
by  tiie  faSl  of  a  privy  insecurely  sad  dangerously  attached  to  tha  factory 
In  which  he  was  employed. 

Action  for  injuries  received  from  defendant's  negligence. 
Plaintiff  was  employed  in  the  defendant's  factory,  and  having 
ooeasBOfn  to  step  into  the  privy  attached  to  the  factory,  the 
Btractoie  fell,  breaking  both  her  legs.  The  evidence  on  the 
trial  tended  to  show  that  the  privy  was  insecurely  attached, 
and  that  the  tendency  of  certain  repairs  directed  by  the  de- 
feodant  was  to  weaken  the  supports  of  the  privy.  Verdict  for 
the  plaintiff.  The  supreme  court,  at  general  term,  reversed 
the  judgment  entered  upon  the  verdict  and  granted  a  new 
trials  and  the  plaintiff  appealed. 


SU  Btav  v.  FowLaoL  [JUtm  Yor^ 

John  K  P&ri9r^  tot  the  appellant 
WBKam  A.  Beach^  tor  the  reepcmdent. 

Bj  Court,  Smith,  J.  The  rule  goyeming  the  liability  of  th0 
master  for  injuries  sustained  by  bis  servant  in  his  employ- 
menty  and  resulting  fixmi  bis  negligence,  was  stated  by  the 
learned  judge  at  the  cirouit  quite  favorably  to  the  defendants. 

The  judge,  upon  the  request  of  the  defendant's  oonnsel,  and 
in  the  language  suggested  by  him,  at  the  close  of  bis  charge, 
•tated  to  the  jury  that  the  plaintiff  '^  was  not  entitled  to  re* 
oover  unless  the  jury  were  satisfied  that  the  defendant  knew 
of  the  defect  or  imperfection  in  the  mill,  in  its  machinery  or 
appurtenances,  which  produced  the  injury."  The  case  was 
thus  submitted  to  them  upon  the  theory  that  the  defendant 
Fowler,  as  proprietor  of  the  factory,  was  responsible  to  the 
plaintiff  for  the  injuries  sustained  by  her  only  upon  the  ground 
that  the  same  resulted  bcm  his  personal  negligence  or  mis- 
feasance. Certainly  no  exception  can  be  sustained  to  this 
charge  on  the  part  of  the  defendant. 

But  the  court  below  granted  a  new  trial  upon  the  ground 
that  the  defendant's  motion  for  a  nonsuit  should  have  been 
granted,  and  that  the  case  should  not  have  been  submitted  to 
the  jury.  The  defendant's  counsel  moved  for  a  nonsuit  at  the 
close  of  the  plaintiff's  case,  and  also  at  the  dose  of  the  evi- 
dence, which  motions  were  respectively  denied,  and  the  defend- 
ant's counsel  duly  excepted.  If  either  application  for  a 
nonsuit  should  have  been  granted,  the  error  is  not  cured  by 
the  verdict,  and  a  new  trial  was  properly  granted.  When 
the  plaintiff  rested,  she  had  proved  the  essential  facts  re- 
lating to  the  injuries,  and  facts  tending  to  charge  the  defend- 
ant Fowler  witii  actual  knowledge  of  the  irregular  action  of 
the  water-wheel,  the  effect  of  the  pressure  of  the  wheel  upon  the 
east  wall,  and  the  probable  consequence  of  the  weakening  and 
vibration  of  the  said  wall  upon  the  safety  of  the  privy.  It  was 
proved  that  he  went  at  one  time  into  the  wheel-pit,  and  per- 
sonally directed  the  work  there;  that  he  told  the  millwright 
to  take  a  bar  and  pry  up  the  pillar-blocks  into  gear,  and  to 
make  some  pegs  and  wedges  and  put  in  behind  the  blocks, 
between  the  blocks  and  the  wall.  The  proof  shows  that  he 
was  personally  cognizant  of  the  acts  of  the  millwright,  which 
probably  caused  the  privy  to  fall.  The  witness  says:  *'  I  told 
Mr.  Fowler  it  was  a  hard  job  to  force  up  the  block  in  that 
way.    He  said  he  thought  it  would  do.    The  wheel  was  put 
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in  gear  by  these  wedges  driving  up  the  pinion-block.''  Th» 
mode  in  which  the  wheel  was  thus  put  into  gear  and  made  to 
reyQlve  was  clearly  improper.  Its  action  was  rendered  irrega* 
lar,  causing  the  weakening  and  shaking  of  the  east  wall  of  the 
wheel-pit,  and  the  loosening  of  the  foundation  and  stroctore 
of  the  priyy.  If  this  were  the  consequence  of  acts  directly 
by,  and  known  to,  the  defendant, — of  which  the  jury  were 
the  proper  judges, — certainly  he  was  responsible  for  the  in* 
juries  resulting  fitnn  such  acts,  upon  the  ground  of  his  per- 
sonal nq^gence  or  misfeasance.  Not  that  he  knew  that  these 
acts  would,  in  fiict,  necessarily  render  the  privy  insecure,  or 
would  weaken  or  impair  its  foundation,  but  that  such  might 
be  the  consequence.  He  is  chargeable  with  knowledge  of  the 
probable  consequence  of  the  acts  he  directed,  or  of  which  he 
was  cognizant. 

In  this  view  of  the  evidence,Ido  not  think  the  circuit  judge 
would  have  been  warranted  in  nonsuiting  the  plaintiff,  either 
at  the  dose  of  the  plaintiff's  case,  or  of  the  defendant's  evi- 
dence. The  case  belonged  to  the  jury  upon  the  evidence  tend- 
ing to  charge  the  defendant  with  actual,  positive  misfeasance^ 
—or  of  doing  or  directing  negligent  acts, — careless  of  or  in- 
considerate in  respect  to  the  consequences  liable  to  result 
therefrom.  It  is  quite  clear  and  well  established  that  the 
prindpel  is  responsible  for  injuries  resulting  to  his  employees 
from  his  personal  negligence  or  misfeasance:  Keegan  v.  Western 
R.  R.  Co.,  8  N.  Y.  175,  181  [5?  Am.  Dec.  476];  Ormond  v. 
HcOandj  EL  B.  &  B.  102;  8.  C,  96  Eng.  Com.  L.  100;  Patter- 
•on  V.  Wallace,  1  McQueen,  748;  S.  C,  28  Eng.  L.  &  Bq.  48^ 
61;  Bryd4m  v.  Stewart,  2  McQueen,  80;  MarihaU  v.  StewaH,  83 
Eng.  L.  A  Bq.  1. 

It  is  difficult  to  conceive  upon  what  ground  it  can  be  ques- 
tioned that  a  master  is  responsible  to  his  servant  for  injuries 
resulting  from  his  personal  negligence  as  much  as  in  other 
relations  of  men.  I  cannot  concede  or  imagine  that  any  per- 
son is  privileged  to  do  injury  to  others  by  his  personal  negli- 
gence or  misfeasance.  All  men  alike  are  liable  to  respond  in 
damages  for  such  injuries;  and  the  relation  of  master  and  ser- 
vant constitutes  no  exception  to  the  rule.  The  relation  of  mas- 
ter and  servant  involves  reciprocal  duties  and  responsibilities. 
It  is  the  duty  of  the  master  as  is  well  stated  by  the  court  in 
iVbyei  v.  Smith,  28  Vt  69,  64  [66  Am.  Dec.  222], ''  to  exercise 
care  and  prudence,  that  those  in  his  employment  be  not  ex- 
poeed  to  unreasonable  risks  and  dangers;  and  the  servant  has 
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a  right  to  understand  that  the  master  will  exercise  that  dili- 
gence in  protecting  him  from  injury,  and  also  in  selecting 
the  agent  from  which  it  may  arise."  In  Ormond  v.  Holland, 
EL  B.  &  E.  102,  S.  C,  96  Eng.  Com.  L.  100,  it  was  held  that 
the  master  would  be  liable  to  his  servant  when  the  injury  re- 
sulted from  his  personal  interference  with  the  work  of  the 
agent;  or  in  the  hiring  and  retaining  of  incompetent  servants; 
or  in  choosing  or  using  of  improper  implements.  In  Patterson 
V.  Wallace,  1  McQueen,  748,  S.  C,  28  Eng.  Com.  L.  50,  Lord 
Chancellor  Cranworth,  delivering  the  opinion  of  the  court  in 
the  House  of  Lords,  said:  ^^When  a  master  employs  a  ser- 
vant in  a  work  of  a  dangerous  character,  he  is  bound  to  take 
all  reasonable  precautions  for  the  safety  of  the  workman.  It 
is  the  master's  duty  to  be  careful  that  his  servant  is  not  in- 
duced to  work  under  a  notion  that  tackle  or  machinery  Ib 
staunch  and  secure,  when  in  fact  the  master  knows,  or  ought 
to  know,  that  it  is  not  so." 

Within  the  principle  asserted  in  these  cases,  the  defendant 
Fowler  owed  it  as  a  duty  to  the  operatives  of  his  &ctory  to 
provide  and  keep  a  safe  and  secure  privy  for  their  resort,  or 
that  the  privy  provided  for  their  use  should  be  safe  and  secure. 

The  location  of  the  privy  in  a  dangerous  place  made  it  more 
imperatively  his  duty  to  see  to  it  that  its  foundationB  were 
made  and  kept  sound  and  safe  beyond  contingency.  He  had 
no  right  to  expose  the  female  operatives  of  his  faotory  to  risk 
and  danger  in  such  a  place.  It  was  his  duty  to  know  that  the 
privy  was  safe,  and  that  the  operatives  for  whom  it  was  de- 
signed and  provided  might  resort  to  it  without  personal  risk 
or  peril  to  life  or  limb.  The  injury  which  the  plaintiff 
suffered  was  not  the  result  of  any  accident  incident  to  her 
employment.  The  servant,  doubtless,  assumes  all  the  risks 
which  pertain  to  the  business  in  which  he  is  engaged.  The 
learned  judge,  at  the  circuit,  correctly  charged  on  this  point, 
that  "  a  person  entering  the  service  or  employment  of  another 
runs  all  the  ordinary  risk  pertaining  to  the  particular  service 
or  employment." 

The  plaintiff  was  not  called  upon  to  inquire  in  respect  to 
the  safety  of  the  building  in  question.  She  could  not  be  ex* 
pected  to  know  how  it  was  supported,  or  whether  it  was  or 
was  not  safely  constructed.  It  was  provided  for  her  use.  It 
was  the  master's  duty  to  see  that  it  was  safe  and  secure,  and 
not  hers  to  watch  and  guard  by  any  particular  vigilance 
against  accidents  of  the  kind  which  caused  her  iiguiy.    We 
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are  cited  in  opposition  to  this  view  to  the  case  of  Seymour  v. 
Maddox,  16  Q.  B.  326;  S.  C,  71  Eng.  Com.  L.  326.  In  this 
cape  the  plaintiff  was  hired  to  sing  on  the  stage  at  the  defend- 
ant's theater.  In  passing  from  her  dressing-room  to  the  stage, 
she  fell  through  an  unguarded  and  unlighted  hole  in  the  floor 
of  the  theater,  and  was  injured.  It  was  held  that  the  action 
would  not  lie,  and  that  the  risk  was  one  assumed  in  her  em- 
( loyment  I  cannot  think  that  this  case  was  properly  decided, 
or  can  be  sustained  upon  any  sound  principle.  The  learned 
judges  who  gave  the  opinion  of  the  court  of  common  pleas 
treat  the  engagement  of  the  plaintiff  as  an  employment  on  the 
premises  in  their  actual  condition.  Judge  Erie  says:  ^^A 
person  makes  his  own  choice  whether  he  will  accept  employ- 
ment on  premises  in  this  condition;  and  if  he  do  accept  such 
employment,  he  must  also  make  hist>wn  choice  whether  he  will 
pass  along  the  floor  in  the  dark  or  carry  a  light.''  This  girl  sim- 
ply contracted  to  sing  in  the  theater.  She  might  reasonably 
expect  and  assume  that  the  floors  of  the  building  were  safe, 
and  might  be  securely  passed  over.  She  could  not  be  held, 
1  think,  bound  to  be  on  her  watch  or  lookout  for  pit-holes 
in  the  floor,  and  was  not  called  upon,  in  the  course  or  by  the 
nature  of  her  employment,  to  guard  against  accidents  from 
•uch  a  cause.  I  think  it  was  a  plain  duty  which  the  defendant 
owed  to  the  plaintiff  in  that  case  to  provide  safe  floors  in  his 
theater,  over  which  she  might  securely  pass  in  the  perform- 
ance of  her  engagement,  and  that  his  omission  to  do  so  was 
gross  negligence.  But  if  this  case  were  good  law,  I  do  not 
think  it  conclusive  of  the  present  case.  The  plaintiff  in  that 
case  passed  through  a  dark  passage  in  the  night  without  a 
light  This  was  her  own  act,  and  may  have  been  negligence 
cm  her  part;  and  the  defendant  did  not  require  such  omission 
of  care  on  her  part,  or  impose  the  risk  by  any  necessity  in  the 
ordinary  course  of  duty  required  of  the  plaintiff.  The  funda- 
mental error  in  this  case,  I  think,  consists  in  its  not  distin- 
guishing between  that  class  of  accidents  or  injuries  incident 
to  the  work  of  the  agent  and  those  which  arise  from  extrinsic 
causes.  When  a  person  is  employed  to  do  a  dangerous  job  of 
work,  or  a  service  of  any  kind,  he  assumes  all  the  perils  which 
belong  to  the  work  itself;  and  he  must  be  held  to  take  all  the 
risks  which  grow  out  o^  or  are  in  any  way  coimected  with,  or 
pertain  to,  the  performance  of  the  duties  he  has  assumed  to 
discharge.  Against  such  risks  and  accidents  he  may,  and  he 
most,  take  proper  precautionB  for  himself  at  his  perils  and  is 
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his  own  inBorer.  But  this  rale  doee  not,  and  flhonld  not,  ap- 
ply to  accidents  or  injuries  resnlting  from  extrinsic  causes  and 
circumstances  which  cannot  be  foreseen  by  him,  and  which 
by  the  exercise  of  ordinary  care  and  caution  he  could  not 
anticipate  or  prevent. 

This  distinction  is  well  illustrated  by  the  ease  of  Mankatt 
T.  Stewart^  83  Eng.  L.  A  Bq.  1.  In  this  case  the  action  was 
brought  by  the  widow  and  children  of  a  miner  killed  in  the  em« 
ployment  of  the  defendant  from  the  fiedling  of  a  stone  from  the 
top  of  the  shaft  of  the  mine  as  he  was  coming  out, — the  plank- 
ing then  being  in  an  unsafe  state.  Lord  Chancellor  CSranworth, 
in  delivering  the  opinion  of  the  House  of  Lords,  said:  ^^  It 
was,  unquestionably,  the  duty  of  the  master, — quo  master, — in 
his  capacity  of  master,  to  take  him  up  safely  just  the  same  as 
to  have  brought  him  down  safely";  and  that  the  injury  hap- 
pened to  this  man  from  the  n^lect  of  the  master  while  he 
was  sustaining  the  character  of  master  to  him.  The  injury 
here,  and  in  the  case  of  Seymour  v.  Maddox^  16  Q.  B.  826, 
8.  0.,  71  Eng.  Com.  L.  826,  as  with  the  case  now  before  this 
court,  arose  from  causes  extrinsic  to  the  work  in  which  the 
servant  was  engaged.  It  was  not  the  duty  of  the  servant  to 
guard,  in  the  case  of  ManhaU  v.  Siewariy  83  Eng.  L.  ft  Bq.  1, 
against  the  unsafe  planking  of  the  entrance  to  the  mine,  or 
against  holes  in  the  floor  in  Seymour  v.  Maddox^  eupra^  or  in 
this  case,  against  the  insecurity  of  the  privy.  The  proprietor 
of  the  mine,  of  the  theater,  and  of  the  fSactory,  in  these  cases, 
provided  a  place  in  which  the  servant  was  to  be  employed, 
and  were  respectively  bound  to  take  proper  care  not  to  subject 
them  to  unreasonable  risks  and  dangers  from  causes  beyond 
their  control:  Noyes  v.  Smith,  28  Vt  68  [65  Aul  Dec.  222]; 
Hilliard  on  Torts,  668;  Wigmore  v.  /ay,  6  Ex.  852;  Perry  v. 
Marsh,  25  Ala.  659. 

The  motions  for  nonsuit  were  properly  denied,  and  the  judg- 
ment of  the  general  term  should  be  reversed,  and  that  of  the 
special  term  afELrmed* 

All  the  judges  concurred. 

Judgment  accordingly. 

Bkplotbb  is  Bouhd  to  Uu  Axx  RaiscmABLs  PanAimoBs  Koa  Saiir 
•f  thoM  in  hu  mttim:  Bumea  ▼.  Laamia  Ufg.  Co..  77  Am.  Dm.  212;  211^ 


AsBUiiFTKUi  VT  SsBVAiiT  OF  Bou  iNomiBT  TO  SiBfioi:  Sm  Mwrtm^  ▼. 
B,  C.  R.  n.  Co.,  80  Am.  Dea  S81»  extended  note;  DUmM  OeaL  MLB.Oo,w. 
Cox.  71  Id.  298;  i^oyMT.  iffniM,  66 Id.  222;  22S^  note. 
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Tbm  ntivoiPAL  OASI  IS  CITED  In  sapport  of  the  genenl  rnla  that  for  in- 
Juries  flurtained  by  the  aerraat  in  his  master's  employment,  an  action  lies,  if  the 
injnry  was  cansed  by  the  personal  fanlt,  negligenoe^  or  misfeasanoe  of  the 
master,  in  Famlhurr,  Erie  Iffy  Co.,  49  Barb.  327;  Wamer  ▼.  JbHe  Ity  C%>.,  Id. 
668;  ComuOy^.  Poabm^il  Id.  369;  Bmdeer,  Ntw  TorktU.  R.  R,  Ob.,  62  Id. 
629;  &  a,  6  Lans.  442;  12  Abb.  Pr.,  N.  S.,  816;  (7A0Oii  ▼.  Ene  RTy  Co.,  5 
Hon,  33;  BeAr.  Etui  River  Ferry  Co.,  6  Robt.  93;  OUnum  t.  Eaaiem  R.  R. 
Cb.v  13  Allen,  412.  It  is  oited  to  the  point  that  the  master  Is  chargeable  with 
knowledge  of  the  probable  oonseqnenoes  of  the  acts  he  directed,  or  of  which  he 
was oogttiauit,  in  Bridbnerv.  New  Yerh Central R.  R.  Co.,  2  Lans.  513;  War* 
mrw,  Anis  iTy  Cbw,  89  N.  Y.  477;  to  the  point  that  it  is  the  dnty  of  the  mas* 
tar  to  pronde  his  servants  with  proper,  suitable^  and  safe  stractnrei^ 
OMwhinery,  other  material^  and  appUanoes  neeessaiy  f cr  the  proposed  worii, 
in  WUUamtr. Delaware  etc,  R,  R.  Co.,  39  Hnn,  432;  Boyoer.  FUtpatriek,  80 
ind.  629;  BarreUr.  Singer  Ilfg.  Co.,  1  8weeny,648;  Plamir.  New  York  tie. 
R.  R,  Co^f  1  niomp.  ft  0.  883;  to  the  point  that  if  the  seryant  engage  with 
kaowlsdge  of  the  dangeroos  character  of  the  employment,  he  will  be  deemed, 
in  the  absenoe  of  sny  qnalifying  facts,  to  haye  contiaoted  with  reference 
thereto^  and  to  haTe  aasomed  the  risks  incident  to  the  service^  in  Cruty  t. 
Erie  B^y  Co.,  8  Xhomp.  ft  0.  247;  De  Qvaf  ▼.  N.  T.  eie.  R.  R.  Co.,  Id.  257| 
Bpan  ▼•  Mly,  8  Hon,  267;  and  is  cited  on  the  question  of  contribntory  negli* 
ittlnw iwT.  iiaaiyfltasJa^0bw,46Barh.269. 
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TtOM  ov  Ymnom  aw  Goods  n  Supkbiob  and  will  Putul^  where  the 
goods  had  cone  to  the  possession  of  the  ▼endee,  and  asoertaaning  his 
insolTsn^,  he  deposited  them  in  warehoose  snbject  to  the  order  of  tho 
vendor,  and  notified  him  thereof  by  letter,  although  before  the  Tender 
had  signified  his  assent  the  goods  were  attached  by  another  creditor. 

AcnoN  for  the  recovery  of  oil  sold  by  the  plaintiff  to  one 
Wingy  and  delivered  on  board  the  latter's  vessel  at  New  Bed* 
fbfd  for  transportation  to  New  York*  Before  the  oil  arrived, 
Wii^  became  insolvent,  and  on  its  arrival  he  directed  U 
stored  tar  the  plaintiff,  with  the  defendant,  writing  the  plain- 
tiff what  he  had  done,  stating  that  he  had  stored  the  oil 
solgect  to  the  plaintiff's  order  on  paying  charges  and  freight 
This  letter  was  received  by  plaintiff's  clerk  the  same  evening, 
and  using  due  diligence  he  ascertained  where  the  oil  was 
stored,  and  telegraphed  an  agent  in  New  York  to  take  charge 
of  it  for  the  plaintiff;  but  before  the  receipt  of  the  telegram 
by  the  agent,  the  oil  was  attached  by  a  creditor  of  Wing. 
llie  plaintiff,  by  his  agent,  then  demanded  the  oil,  offering  to 
pay  charges  and  freight;  but  the  warehouseman  refust-d  its 
delivery,  and  this  action  was  commenced.    On  the  trial,  a 
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?erdict  was  diieeted  for  the  plaintiff  for  the  value  of  the  oil, 
imbjeet  to  the  opinion  of  the  supreme  court  at  general  term* 
The  court  at  general  term  rendered  judgment  (or  the  plaintifi^ 
finding,  as  a  ecmclusion  of  law,  that  Wing  had  no  propertjr  in 
the  oil  when  the  attachment  was  served,  and  defendants  a^ 
pealed. 

W.  BU9$j  fcr  the  appellants. 
E.  IVny,  fcr  the  respondent. 

By  Cknirti  Smith,  J.  The  dellTery  of  the  oil  on  board  the 
vendee's  ship,  at  New  Bedford,  was  unquestionably  a  deliv- 
ery to  Wing,  and  vested  the  property  in  him.  The  property, 
it  is  true,  was  to  be  transported  to  New  York  for  sale,  but  it 
was  to  be  transported  by  the  vendee  himself^  who  could  have 
changed  its  destination,  or  sold  it  absolutely  on  shipboard. 
After  such  delivery,  it  was  not  subject  to  stoppage  in  transitu^ 
fcr  it  was  not  in  the  hands  of  a  carrier  or  middleman:  Inf^ 
V.  Usherwoadj  1  East,  515;  Turner  v.  Tnuiee$  of  Liverpoci 
Doehj  6  Eng.  L.  A  Eq.  515;  Ogle  v.  Atkineonj  5  Taunt.  759. 

But  if  this  were  not  so,  the  vendee  could  not  exercise  the 
right  of  stoppage  in  trantkuj  and  the  vendor  made  no  attempt 
to  do  so:  Story  on  Constitution,  sec.  816.  The  plaintiff's  right 
to  recover  the  oil  must,  therefore,  be  put  upon  other  grounds  to 
be  sustained. 

The  case  is  quite  parallel  to  that  of  AtKn  v.  Barwiekj  1 
Strange,  165.  In  that  case,  the  defendants  were  mercers,  liv- 
ing in  London;  and  Cripps  A  Ca,  the  assignors  of  the  fdaio* 
tiff,  were  traders  at  Penoyer,  in  ComwalL  On  the  7th  of  April, 
1715,  the  defendants,  upon  the  order  of  Cripps  A  Ca,  sent 
them  the  goods  in  controversy,  and  gave  them  credit  on  their 
books  for  the  amount.  On  the  18th  of  May,  Cripps  A  Ca, 
without  the  knowledge  of  the  defendants,  deposited  the  goods 
with  a  third  person,  for  the  use  of  the  defendants.  On  the  6th 
of  June,  Crij^  &  Ca  wrote  a  letter  to  the  defendants,  stating 
that  their  affairs  were  in  a  bad  condition,  and  that  for  that 
reason  they  thought  it  not  reasonable  tiiat  the  last  goods 
should  go  to  other  creditors;  and  that  they  had,  therefore, 
not  entered  them  in  their  books,  but  left  them  with  a  Mr. 
Penhallow,  who  had  orders  to  deliver  them  to  the  defendants. 
On  June  9th,  a  commission  of  bankruptcy  was  issued  against 
Cripps  A  Co.,  and  their  effects  assigned  to  the  plaintiflfk 

The  letter  of  Cripps  &  Co.  to  the  defendants  was  not  received 
hf  them  till  the  13th  of  June,  which  was  the  first  notice  they 
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bad  of  the  delivery  to  Penballow;  and  they  inimediately  signi* 
fled  their  consent  to  take  the  goods  again.  This  case,  in  all 
its  essential  particalars,  is  like  the  present  case.  The  goods, 
as  in  this  case,  were  delivered  to,  and  the  title  vested  in,  the 
vendee;  they  were  deposited  with  a  third  person  by  the  vendee 
te  the  use  of  the  vendor  before  the  rights  of  creditors  attached, 
and  written  notice  of  snch  deposit,  and  of  the  failure  of  the 
vendee  given  to  the  vendor,  and  the  goods  actually  attached 
befbro  the  vendor  attempted  to  reclaim  them.  In  the  decision 
of  the  case  of  Attin  v.  Barmeky  1  Strange,  166,  the  chief  justice 
held  that  ''the  delivery  to  Penhallow  to  the  use  of  the  defend- 
ants  befiore  the  act  of  bankruptcy,  and  grounded  on  a  good 
consideration,  transferred  the  absolute  property  to  them." 
Fortesoue,  J.,  said  that  payment  in  satisfaction  of  the  debt  was 
a  good  consideration,  and  ^'we  will  intend  an  acceptance  till 
the  contrary  appears."  Eyre,  J.,  said:  "The  precedent  debt 
is  a  sufficient  consideration,  and  it  vests  before  notice  [the  title, 
he  means],  fior  it  being  to  his  benefit,  a  disagreement  shall 
not  be  presumed."  I  have  quoted  this  case  thus  fully  because 
it  is  a  leading  one,  and  if  good  law,  is  quite  conclusive  of  the 
ease  now  under  consideration.  This  case  of  Atkin  v.  Banriek, 
1  Strange,  165,  has  been  much  discussed,  and  much  questioned, 
but  not  in  any  case  overruled.  In  Harman  v.  Fishar^  1  Cowp^ 
125,  Lord  Mansfield  said  of  it,  that ''  with  respect  to  the  case 
of  Atkin  V.  Barvneky  supra,  the  judgment  seemed  right,  but  the 
reasons  wrong."  In  Neate  v.  £aU,  2  East,  117,  Lord  Kenyon 
discnmed  it,  and  said  that  Lord  Mansfield  had  extracted  the 
true  ground  on  which  that  judgment,  if  it  did  not  proceed, 
ought  to  have  proceeded;  namely,  that  the  trader,  finding  him- 
sdf  in  failing  drcumstaaces,  very  honestly  did  not  accept  the 
goods,  but  returned  them. 

But  this  distinctioD  is  obviously  unsound  and  untenable. 
The  bankrapt  had  the  goods  in  possession  for  some  time. 
They  were  sent  him  the  7th  of  April,  and  were  in  his  posses- 
sioD  and  sent  by  him  for  deposit  with  the  third  person  on  the 
18th  of  May,  more  than  forty  days  after  being  delivered  to  the 
vendee,  or  to  tho  carrier  for  him;  and  were  in  his  actual  pos- 
rassiori  whea  so  deposited.  The  title  to  them  had  absolutely 
vested  before  such  deposit.  They  were  i>ot  intercepted  by  the 
way,  or  the  order  of  purchase  countermanded  before  the  actual 
receipt  of  the  goods.  But  Lord  Kenyon  and  the  whole  court 
of  king's  bench  did  recognise  the  case  of  Atkin  v.  Banoiek^  1 
StraoffSp  165  as  sound  law,  in  8aUe  v.  Fidd,  5  Term  Bep.  211. 
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Speaking  of  the  case  under  consideration,  Lord  Kenycm  there 
said:  "I  cannot  distinguish  this  case  fiom  Atkin  ▼.  Barwick 
on  principle;  for  in  that  case  there  had  been  a  delivery 
of  the  goods  by  the  seller,  with  the  concurrence  of  all  the 
parties  interested.  But  the  agreement  of  the  parties  to  rescind 
that  contract  put  an  end  to  the  sale,  as  if  it  had  never  taken 
place."  Ashhurst,  J.,  said:  "The  case  in  Strange  applies  to 
the  present  case."  Buller,  J.,  said:  ''The  principle  on  which 
the  case  of  Atkin  v.  Barwiek  was  decided  governs  this." 
In  Smith  V.  Fidd^  6  Term  Bep.  402,  the  same  court  again 
afltened  the  case  of  Atkin  v.  Barwick^  tupm,  and  recognized 
it  as  sound  law.  The  case  has  also  been  questioned  in  our 
courts.  In  Berly  v.  Taylor^  5  Hill,  581,  Judge  Bronson  dis- 
cusses it,  and  after  referring  to  the  various  cases,  says  of  it 
that,  "although  it  seems  never  to  have  been  overruled,  it  would 
be  difficult  to  support  it  upon  principle,  without  altering  some 
of  the  facts."  But  this  was  in  a  dissenting  opinion.  And  in 
the  same  case.  Judge  Cowen,  who  gave  the  opinion  of  the 
court,  considers  and  discusses  the  case,  and  declares  that  it 
has  never  been  overruled,  adopts  its  reasoning,  and  affirms  the 
principle  upon  which  it  was  decided,  as  the  same  learned  judge 
had  done  before  in  Ash  v.  PiUnamj  1  Hill,  810,  where  there 
was  no  dissent  to  the  decision  or  opinion.  Speaking  then 
of  the  case  of  Atkin  v.  Barwiek^  1  Strange,  165,  he  says: 
"There  was  either  a  resale  or  rescission,  or  a  refusal  by  the 
vendee  to  accept  Call  it  which  you  please,  the  effect  is  the 
same.  In  one  case,  the  property  is  revested  in  the  vendors; 
in  the  other,  it  was  never  divested." 

The  difficulty  in  all  the  class  of  cases  like  the  present  has 
been  to  fix  the  point  of  time  when  the  titie  of  the  vendor  be- 
came revested.  The  right  of  rescission,  or  resale,  is  undoubted; 
but  the  question  is,  whether  the  rescission  or  resale  is  con- 
summated before  the  assent  of  the  vendor  to  such  rescission  or 
resale  is  actually  given  or  expressed.  The  moment  the  minds 
of  the  vendor  and  vendee  meet  on  the  question,  it  is  conceded, 
the  contract  is  rescinded,  or  the  property  resold  and  the  titie 
revested.  If  the  vendor  was  present  at  the  same  place  with 
the  vendee,  delivery  to  him  by  the  vendee  in  relinquishment 
of  the  contract  of  purchase,  would,  of  course,  completely 
restore  him  to  his  original  rights  of  property;  but  when  the 
vendor  and  vendee  live  in  different  places,  it  has  been  claimed 
in  many  cases  that  the  purpose  of  the  vendee  to  restore  the 
property  was  ineffectual,  till  the  consent  of  the  vendor  to  the 
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trndmiaa  of  ihe  contract  was  giyen,  and  that^  intermediate 
that  period,  the  title  remained  in  the  vendee,  and  was  sabject 
to  attachment  or  ezecation  at  the  instance  of  his  creditors. 
That  is  the  precise  question  now  presented  in  this  case. 

Upon  the  principles  which  apply  to  sales,  it  is  abstractly 
troe  that  no  title  can  pass  till  the  bargain  is  complete,  and 
that  a  contract  is  not  consummated  till  the  minds  of  the  par* 
ties  meet;  and  strictly  this  role  most  also  apply  to  agreements 
toot  the  rescission  of  a  contract.  It  is  only  upon  the  doctrine  of 
lelaticm  in  such  cases  that  the  title  can  be  held  to  pass  at  the 
time  of  the  delivery  of  the  goods  to  the  third  person.  This 
doctrine  is  generally  all^;ed  to  apply  in  cases  of  trusts;  and 
it  is  upon  this  ground  that  the  title  can  be  held  to  pass  at  the 
moment  the  trust  is  created,  as  with  cases  of  assignments  in 
trust  Lord  Mansfield,  in  Alderson  v.  TemplCy  4  Burr.  2239, 
puts  the  case  of  Atkin  v.  Barwiekj  1  Strange,  165,  on  the 
proper  groond*  He  said:  ^  The  court  of  chancery  would  have 
interposed,  and  said  ^  the  assignees  should  not  have  the  goods 
without  paying  the  price.'  I  think  the  determination  was 
light;  and  there  was  an  actual  delivery  to  a  person  who  be- 
came a  trustee." 

The  direction  to  hold  in  trust  for  the  vendor  and  to  deliver 
to  hinXf  accompanied  by  a  delivery  to  the  warehouseman,  as 
was  done  in  this  case,  and  that  of  Atkin  v.  Barwick^  tupraj  is  a 
parol  transfer  or  assignment  of  the  property  to  the  vendor,  and 
tests  the  property.  The  doctrine  of  relation  in  such  case. 
Judge  Cowen  says,  in  Berly  v.  Taylor^  6  Hill,  581,  applies  to 
a  delivery  of  goods  in  trust  The  delivery  was  held,  he  says 
of  Atkin  V.  Barwicky  1  Strange,  165,  to  vest  the  property  of  the 
goods  in  them  (the  vendors)  immediately,  subject  to  be  di« 
tested  by  the  dissent  This  was  on  the  ground  that  the  trust 
was  beneficial,  and  the  presumption  was  allowed,  although  the 
tendors  at  the  time  knew  nothing  of  the  transaction. 

This,  I  think,  presents  the  true  ground  upon  which  the 
plaintiff's  claim  may  securely  rest  The  delivery  of  the  oil  to 
Kelly,  with  direction  to  deliver  it  to  the  plaintiff,  was  a  de- 
litery  by  Wing  to  the  plaintiff,  and  vested  the  title  in  him, 
unless  he  expressly  disaffirmed  the  trust  in  his  favor.  The 
trust  was  irrevocable  by  Wing,  He  parted  with  all  claim  in 
or  title  to  the  property.  He  did  all  in  his  power  to  restore  the 
property  to  the  vendor.  He  acted  with  an  honesty  which 
ought  to  be  encouraged  and  commended,  not  overreached  and 
nullified  by  any  manner  of  technical  rules  at  variance  trith 
equity  and  common  justice. 
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But  the  plaintiflTs  title  to  this  oil  can  be  sustained  upon  the^ 
narrow  ground  mentioned  by  Lo'  \  Mansfield  in  Harman  v. 
Fiahar^  1  Cowp.  125,  and  stated  by  Lord  Kenyon  in  Neaie  y. 
BaU^  2  East,  124,  that  the  vendee  ^*  did  not  accept  the  goods.*^ 
Wing,  in  tlds  case,  before  the  goods  arrived  in  New  York,  r^ 
fbsed  to  take  them  upon  the  purchase,  provided  fixr  their  stor- 
age with  Kelly  and  delivery  to  the  plaintiff,  and  immediately 
advised  the  plaintiff  of  the  ta^sL  Wing  tiien  had  the  goods* 
under  his  personal  control  after  they  arrived  at  their  place  of 
destination.  He  restored  them  to  the  plaintiff  in  the  only 
way  practicable  under  the  circumstances. 

I  think  the  judgment  below  right,  and  that  the  same  dioalA 
be  affirmed. 

Denio,  J.,  delivered  a  concurring  opini<m. 

All  the  judges  concurred  in  the  judgment 

Vnmoa'B  Riobt  of  Stofpaob  ni  Tsahbitu:  See  CkcmHer  r,  Aiitan»  f^ 
Am.  Deo.  188;  Smo^  w.  JoObn,  49  Id.  768;  0*BHm  ▼.  Noni^  77  Id.  884. 

Whkh  TiTLi  TO  GooM  SoLD  PAflSis  TO  Vkndib:  See  ffaUr.  Bkkard$imt 
TJ  Am.  Deo.  803^  and  oaaes  ooUeoted  in  note  810;  Wade  t.  Mt^eUf  74  Id.  79^ 
SeweffT.  EkiUm,  70  Id.  471,  and  note  47a 

Thi  fbuigipal  case  is  onn>  on  the  question  of  nwoiiion  of  oootraot^  in. 
Bkmehiard  t.  Trim,  88  N.  Y.  228^  holding  that  the  idea  of  reeciarion  ia  i^pro- 
priate»  where  the  title  of  the  vendee  haa  not  heen  perfected  for  any  reanon, 
where  there  haa  not  been  a  perf eot  ddiyery,  where  frand  haa  ooonxred,  or 
where  the  oontraot,  in  any  reapeot^  remaina  ezeontory.  It  ii  cited  to  the- 
point  that  an  election  on  the  part  of  a  vendee  to  retain  gooda  not  paid  f or» 
and  hii  deUveiy  of  them  to  a  oanier  for  that  pnzpooe,  reinToata  the  ▼endor 
with  title  to  the  gooda,  in  SuUtm  t.  Ormbjf,  64  BarK  88.  So  it  ia  cited  in 
anpport  of  the  rule  that  the  oiroomataaoea  of  a  aale  on  crediti  and  delivery  ta- 
a  common  carrier,  qualified  by  the  right  of  redam&tioD,  in  caae  of  the  faahire 
of  the  pnrchaaer,  not  only  reoerve  the  right  of  stoppage  la  Iraiiiito  to  tlia 
dor,  bat  leave  a  locne  pcemtenikB  to  the  debtor  to  decline  to  be  guilty  d 
oepting  the  property  from  the  carrier,  with  knowledge  of  hia  inability  to  pay 
tut itf  in Chrkr.Lifnek^  A  Daly,  88.  Seoalao  toaameeffMli  OhHkr.  Bmr^ 
M^  60  Wia.  647»  citing  the  principal 
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Aon  09  TBBFifli  PUOE  TO  KiiCT.nwr  Day  Lad  oi  OoHFLAnrr  may  be 

proved  under  the  New  York  statute  though  treapiiBafla  laid  under  a  eaa- 
tltttumdo  have  already  been  proved. 
Tabiancb  brwebn  ALLWATHUff  AMJ>  Pboov  IB  to  wm  DmiOABiiiii^  und« 
the  New  York  code,  unleaa  it  appeaia  to  have  misled  a  party  to  Ua 
prejudice! 
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flkvoiA  DAiuon  Aia  BaoonnDUBiJi  lot  TBisPAfl^  wlddi  ffofw  to  1m 

or  involmiteiyy  though  tho  oomphmt  wm  in  form  for  treUs  damage^ 
vndor  »  fltetst*  ttDovhig  ndi  dainagw  f or  willf^ 

GaowxMi  nuB  Dmsnur  Lira  ^o  that  m  Boon  Bztind  oh  Bach 
&D>B  is  whcXij  tho  i^njfymiy  of  him  on  whoM  pitmiorijr  tho  tmnk  ttuid^ 


Tbohk  ov  WmcH  d  Ditidid  wr  Bouhdabt  1jx%  belonfi  to  tt« 
a4joining  proprioton  m  tenants  in  oommon,  semNk 
■Ti^as  ran  BMrBDOxuni  ov  Lira  Tmna  liea  1^  profiittor  of  land  agunsi 
a4ioauQg  profijotor,  wbttiQkBt  tho  plaintiirs  intaifot  ho  aoraal  or  aa  n 
tenant  in 


AcnoM  fcr  treUe  damageB  tor  ontting  down  and  oarrying 
cff  tiMty  which  stood  in  the  line  of  the  diviflion  fence  between 
plaintiff's  and  defendant's  lands.  Verdict  was  Ibr  plaintiff, 
and  defendant  appealed. 

Jforjiit  SAoanmaieTf  tor  the  appellant. 

B.  Cooh^  tor  the  respondent. 

By  Courts  ALum,  J.  Althoogh  the  trespasses  were  Isid  with 
a  conliiMiafMlo,  and  sereral  acts  of  trespass  within  the  time 
alleged  had  been  proved,  the  plaintiff  was  properly  allowed  to 
pfove  another  act  anterior  to  the  day  stated  in  the  complaint  as 
the  commeDoement  of  the  trespasses.  The  rale  was  otherwise 
at  common  law,  for  the  reason  that  a  variance  between  the 
dedantion  and  proof  was  &taL  It  was  then  required  that 
the  ftrst  day  should  be  laid  anterior  to  the  first  wrongftal  act, 
beeanse  the  plaintiff  would  not  be  permitted  to  give  in  eyi« 
denoe  repeated  acts  of  trespass,  unless  committed  dnring  the 
space  of  time  laid  in  the  declaration:  1  Chitty's  Pleadings,  894. 
Bat  he  might  prove  a  smgle  act  of  trespass  upon  the  first  day 
named  in  the  complaint:  Ewme  v.  Oldaere^  1  Stark.  861.  In 
SQch  case,  he  was  confined  to  that  act,  and  the  averment  of 
the  several  trespasses  after  the  first  day  named  was  treated  as 
sorplnsage,  and  disregarded,  when  the  day  specified  was  re* 
garded  as  an  allegation  of  time  not  necessary  to  be  proved  as 
laid,  and  not  as  descriptive  of  the  offenses:  King  v.  FranUin^ 
6  Prioe,  614.  So  long  as  the  averment  in  eonHnuando  was 
relied  upon,  and  regarded  as  a  part  of  the  declaration,  it  was 
necessarily  made  a  part  of  the  statement  of  the  causes  of 
actioD;  and  any  evidence  of  acts  not  embraced  within  the 
deseripticn  was  inadmissible,  upon  the  ground  of  variance. 
The  evidence  could  not  differ  firom  the  statement  of  the  cause 
ef  action.  The  objection  had  no  other  foundation  in  principle; 
and  this  is  obviated  by  sections  169  and  170  of  the  code,  which 
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reject  all  variance  between  the  allegation  in  a  pleading  and 
tlie  proo^  unless  it  has  actually  misled  a  party  to  his  preju- 
dice; which  was  not  claimed  upon  the  trial  of  this  action. 

The  action  was  in  form  to  recover  treble  the  amount  of 
damages  which  should  be  assessed  by  the  jury  tor  the  tres- 
passes complained  of;  but  upon  the  trial,  the  plaintiff  only 
claimed  to  recover  single  damages;  the  action  was  treated  as 
an  ordinary  action  of  trespass,  and  the  plaintiff  has  only 
taken  judgment  for  single  damages.  The  question  was  not 
made  upon  the  trial  which  is  attempted  to  be  made  here,  that 
trespass  for  cutting  line  trees,  or  trees  standing  upon  the 
division  line  between  the  plaintiff  and  defendant,  was  not 
within  the  statute  giving  treble  damages  for  willfully  cutting 
down  timber  or  trees  on  the  land  of  any  other  person,  without 
the  consent  of  the  owner.  The  plaintiff  could  waive  his  claim 
for  treble  damages,  under  the  statute,  and  if  he  did  so,  or  if  it 
appeared  upon  the  trial  that  the  trespass  was  casual  or  invol* 
untary,  or  that  the  defendant  had  reason  to  believe  that  the 
land  on  which  the  trespass  was  committed  was  his  own,  the 
verdict  would  necessarily  be,  as  it  was  in  this  case,  for  single 
damages,  or  for  a  single  trespass.  To  have  entitled  the  plain- 
tiff  to  treble  damages,  the  jury  must  have  found  the  defendant 
guilty  of  the  trespass  alleged,  and  assessed  the  single  value  of 
the  timber  or  trees  cut,  and  the  court,  on  motion,  would  have 
trebled  the  damages:  3  B.  S.,  6th  ed.,  624;  Newc(mb  v.  BuUerfield^ 
8  Johns.  842.  The  reference,  therefore,  to  the  statute  may  be 
regarded  as  out  of  the  complaint;  and  the  right  of  the  plain- 
tiff to  recover  for  the  cutting  of  the  line  trees  be  considered  as 
if  the  action  was  in  form,  as  it  was  in  fact  as  tried  and  deter- 
mined, a  simple  action  of  trespass  quare  dausumf  regit. 

It  is  not  necessary  to  determine  whether  the  pi^es  were 
technically  tenants  in  common  of  the  trees  growing  upon  the 
boundary  line  separating  their  respective  forms,  with  all  the 
ordinary  rights  and  incidents  of  such  an  estate.  The  trees 
thus  growing  are  called,  in  the  case,  '^  line  trees."  By  this,  I 
understand,  is  meant,  not  trees  marked  and  set  apart  by  the 
parties  as  evidences  or  monuments  of  the  division  line,  but 
trees  deriving  their  nourishment  from  rooti9  extending  on  both 
sides  of  the  line,  and  with  bodies  so  directly  over  the  line,  and 
necessarily  on  both  sides  of  that  line,  that  it  could  not  be  de- 
termined upon  which  side  of  the  line  the  tree  was  originally 
planted;  as  was  the  case  in  Holder  v.  Coates^  1  Moody  &  M.  1 1 2. 
Different  opinions  have  been  held  as  to  the  rights  of  tlie  own- 


6ept.  1862.]  Dubois  v.  Bsaveb.  829 

era  of  adjoiaing  estates  in  trees  planted,  and  the  bodies  of 
which  are  wholly  upon  one,  while  the  roots  extend  and  grow 
into  the  other;  some  holding  that,  in  such  cases,  the  tree,  by 
reason  of  the  nourishment  derived  from  both  estates,  becomes 
the  joint  property  of  the  owners  of  such  estates:  Waterman  v. 
Soper,  1  Ld,  Raym.  787;  GHffin  v-  Bixby,  12  N.  H.  454  [87 
Am.  Deo.  225];  2  Bony.  Inst.  168;  while  others,  with  better 
reasons,  as  it  seems  to  me,  hold  that  the  tree  is  wholly 
the  property  of  him  upon  whose  land  the  trunk  stands: 
HMer  y.  CoaUs^  1  Moody  &  M.  112;  Lyman  y.  Hale^  11 
Conn.  177  [27  Am.  Dec.  728];  Masters  y.  PoBm,  2  Rolle,  141; 
Crabbe  on  Real  Property,  sec,  96.  The  same  reasons,  and  the 
proprietorship  of  the  soil,  would  give  to  the  owner  of  the  estate 
that  part  of  the  trunk  of  a  tree  which  was  upon  or  over  his 
land,  when  the  trunk  was  divided  by  the  line  separating  the 
estates.  The  ownership  of  the  sdl  would  be  several,  in  the 
proprietors  of  the  two  estates,  while  the  tree,  standing  and 
growing  partly  upon  the  soil  of  each,  not  capable,  as  an  entire 
thing,  of  several  ownership  by  the  two,  would  be  the  property 
of  the  two  in  common,  and  as  tenants  in  common.  If  a  tree 
grows  in  a  hedge  that  divides  the  land  of  A  and  B,  and  by  its 
roots  takes  nourishment  in  the  land  of  both,  they  are  tenants 
in  conunon:  Anonymous^  2  Bolle,  255;  Crabbe's  Law  of  Real 
Property,  supra. 

The  same  di£Sculty  and  conflict  of  opinions  upon  this  branch 
of  the  law  has  also  existed  in  the  dvil  law,  and  in  France  the 
difficulty  has  been  avoided  by  legislation,  and  boundary  hedges, 
and  the  trees  in  them  are  declared  to  be  common  property  oif 
the  owners  of  the  two  estates:  Note  to  Holder  v.  Coatesy  1 
Moody  &  M.  112;  8.  C,  22  Eng.  Com.  L.  265.  So  long  as 
neiiher  can  make  title  upon  any  principles  of  right  known  to  the 
law,  to  the  exclusion  of  the  other,  a  common  property  neces- 
sarily exists  in  both,  and  the  rule  of  the  French  code  is  but 
the  rule  of  the  common  law  resulting  from  the  principle  which 
gives  to  the  owner  of  the  soil  an  exclusive  right  to  an  indefi- 
rite  extent  upward  and  downward,  and  which  makes  trees 
and  bushes  growing  and  being  upon  land  a  part  of  the  land 
it0el£  Trees  thus  standing  upon  the  boundary  line  as  mete- 
stones  or  monuments  set  up  for  marking  the  boundary  line 
Bie  not  like  party-walls  erected  with  reference  to  the  usual 
occupation  of  adjacent  premises.  The  wall  is  erected  for  the 
use  of  each,  and  each  may  use  it,  and  each  owns  that  which 
is  on  his  own  premises,  but  there  is  no  tenancy  in  common: 
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MatU  v.  Hawhintj  6  Taunt.  20.  This  case  nas,  however,  de- 
cided under  the  party-wall  act  of  14  Gea  III.,  c  78,  and  it 
would  seem  that  but  for  such  act  the  presumption  would  be 
that  the  wall  and  the  land  on  which  it  stands  belong  to  the 
owners  of  the  adjoining  lands  in  equal  moieties  as  tenants  in 
common:  Cubitt  v.  Porter,  8  Bam.  &  C.  257. 

Ordinarily,  trespass  will  not  lie  by  one  tenant  in  commoQ 
against  his  co-tenant,  but  when  one  tenant  in  common  ouste 
his  co-tenant,  ejectment  will  lie  at  the  suit  of  the  latter;  and 
when  one  tenant  in  common  destroys  the  subject  of  the  ten* 
ancy,  trespass  will  lie  at  the  suit  of  the  injured  party:  Ca  Lit. 
200  a,  200  b;  Crabbe's  Law  of  Real  Property,  sec.  2318  b; 
WaUrman  v.  Soper^  1  Ld.  Baym.  737.  If  one  tenant  in  com- 
mon destroy  the  thing  in  common,  as  if  he  grub  up  and  destroy 
a  hedge,  or  prevent  his  co-tenant  of  a  folding  erecting  hurdles, 
trespass  lies:  Browne  on  Actions,  414;  Voyce  ▼•  VoycCf  Gow, 
201;  Cubitt  V.  Porter^  8  Bam.  &  C.  257.  If  one  tenant  in  com- 
mon  enter  upon  his  co-tenant  and  oust  him  of  his  premiseB, 
trespass  quare  dauaum  /regit  lies  for  the  injury:  Erwin  ▼. 
Olmetedy  7  Cow.  229.  Here,  there  was  a  total  destractioD  of 
the  trees,  and  the  plaintiff  had  his  remedy  by  action  for  the 
wrong  done.  If  the  parties  were  not  tenants  in  common,  the 
defendant  was  clearly  a  trespasser  in  cutting  and  carrying  off 
that  portion  which  belonged  to  the  plaintiff  in  reality  as  being 
upon  his  land. 

The  judgment  must  be  affirmed» 

Davies,  J.,  also  delivered  an  opinion  for  aflbmanoe. 
Judgment  affirmed. 

Tbkis  Gbowino  oir  oa  hbab  BocmAABT  Lnn^  Aim  Rraexs  or  Annnw 
na  Pbopbibtqbs.  —  In  Waiermanr.  Scper,  1  Ld.  Rayin.  757,  it  wm  lield  thail 
a  tree  belongB  to  him  on  whose  eofl  the  roots  grow.  Bat  in  Hi^mtm  t.  Arm^ 
tCtmtg^  48  N.  Y.  203,  S.  0.,  11  Am.  Eep.  637,  the  eoort,  dting  the  principal 
case,  say  that  a  tree  is  the  property  of  him  on  whose  hind  the  tronk  stands; 
and  in  Shhmer  ▼.  Wilder,  38  Vt.  116,  it  is  said  that  the  proprietorship  of  the 
tree  shoold  be  determined  rather  by  the  latter  role  than  by  the  positioa  of 
the  roots  or  braaohes.  In  Holder  ▼.  OoeUsp  ICoody  ft  M.  112,  the  role  is  laid 
down  that  if  the  roots  extend  into  the  hind  of  another,  the  tree  stiU  belongs 
to  the  owner  of  the  land  on  which  it  was  first  phmted,  for,  as  it  is  held  in 
Ji<uter9  T.  PolSe^  2  Bolle,  141,  a  proprietor  "  cannot  limit  the  roots  of  his  tree, 
bow  far  they  shall  grow  and  go."  Trees  standing  npon  the  diTidtng  tine 
between  property,  and  reoeiving  noarishment  from  the  soil  on  each  aide  of 
tlie  Ime^  hare  been  held  to  be  common  property:  Watemum  ▼.  <9oper,  1  Ld. 
Baym.  737;  Anonynous,  2  RoUe^  266;  Chifin  v.  Bixbjf,  12  N.  H.  454.  Id 
Ba^ea  T.  Beaver,  32  Barb.  647,  it  is  said  that  whether  common  property  or 
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net,  trwy  wQI  Ge  by  one  owner  against  the  adjoining  owner  for  entting 
each  trees.  In  Lifmm  t.  Hak^  11  Contt.  182»  it  ia  heM  that  overhanging 
braoehea  or  penetrating  loota  will  not  oonatitate  one  a  Joint  owner  in  a  tree; 
nor  will  tfaagr  gnre  the  adjoining  owner  any  right  or  title  to  any  part  of  the 
tree^  ita  braaohei^  or  ita  fmit:  Bqfnum  t.  Armtbrong,  46  Barb.  839»  affirmed 
In  48  K.  T.  903;  8.  C,  11  Am.  Eep.  537,  eiting  the  principal  case;  and  he 
win  be  liable  in  troqpaaa  for  taUng  anch  fmit:  iSUmierT.  Wader,2SYt  116; 
L^fmam  t.  Sak,  11  Oonn.  177;  or  for  an  aannlt  and  battery  in  using  Tio- 
lenoe  to  prefent  the  owner  from  picking  the  fmit^  if  he  oan  do  so  withoat 
oommitting  a  treqpaas:  H<iffmam  t.  Armdrong^  Mpra,  If  annoyed  by  over- 
hanging branohes»  it  is  said  that  the  adjoining  owner  may  treat  them  as  a 
miisance,  whioh  he  would  hsve  a  right  to  abate:  L^manr.Balet  11  Conn.  177. 
hkUdanpatd^Grtrndtmar.  Lovdai,  11  P^  Eep.  623  (OaL),  follows  the  role 
laid  down  in  Wood  on  Nnisanoes,  seo.  112;  which  is  to  the  eflbct  that  ''trees 
whose  branohee  extend  over  the  land  of  another  are  not  nnisances,  except  to  the 
extent  to  which  the  branches  overhang  the  adjoining  land.  To  that  extenti 
they  are  techmnal  nuisances^  and  the  person  over  whose  land  they  extend 
may  cnt  them  of(  or  have  his  action  for  damages^  if  any  have  been  sustained 
therefrom^  and  an  abatement  of  the  nnisanee  against  tiie  owner  or  ooonpant 
of  the  land  on  which  they  grow,  but  he  may  not  cat  down  the  tree^  neither 
ean  he  cut  the  branches  thereof  beyond  the  extent  to  which  they  overhang 
his  soiL**  Bat  the  fact  that  branohee  of  a  tree^  not  poisonoas  or  noxioos, 
overhang  another's  land,  does  not  of  itself  ooostitate  them  a  nnisanee^  so  aa 
to  anthoriBs  an  aotion  therefor,  unless  real  and  sensible  damagea  have  been 
floiEeredi  CbiiaCrymanT.J^AcAia;  24  Hun,  405-^407.  The  adjoining  proprietor 
aiay  nevertheless  dip  the  brsnches  if  tiie  owner  refoses  to  do  so  when  re- 
quested: Id.  A  person  planting  poisonoas  trees  on  his  land  near  the  divisioii 
tma  ao  that  they  grow  over  the  line,  and  are  eaten  by  the  cattle  in  the  adjosn- 
ing  owner's  land,  is  liable  to  the  owner  of  the  cattle^  if  tbqr  iure  injured  or 
die^  and  this  whether  the  defendant  knew  the  charaoter  of  the  tree  or  nott 
ChmBkuni  t.  Am.  Buriai  Board,  Zd  L,  T^  K.  &,  8SS. 

Thb  noroiPAL  oabb  is  cfod  in  Rid^^Mn  t.  Horthrup,  66  Barb.  87,  to  the 
point  that  in  trespass^  where  the  injury  ii  a  continuing  one^  the  allegation 
aiay  be  that  a  trespass  was  oommitted  on  a  certain  day,  and  divera  other 
days,  and  recovery  could  be  had  for  such  injury  as  ooold  be  proved  prior  to 
the  day  alleged;  and  in  Starbeeather  t.  Qm^I^,  7  Hun,  29,  to  the  point  that 
in  tiospess  aUeg^d  to  be  willful,  if  ita  character  as  such  cannot  be  provedt 
the  pla^itiif  may  waive  his  daim  for  treble  damages,  and  reoover  sfai^  dam* 
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[SS  Nnw  Tons,  14.] 

CnarwATtaa  of  Ctock  as  Qoon,  bt  Autsobxzkd  OmoiB  of  Bahk» 
binds  the  bank  to  keep  fonds  to  pay  it;  it  is  equivalent  to  the  accept* 
aaoe  of  a  bill  of  exchange  payable  on  demand,  and  makes  the  bank 
primarily  liable  to  the  holder  until  discharged  by  payment,  release,  or 
the  statute  of  limitations. 

CnxiffiQAXiojr  ab  Good  of  Notb  Patablb  ax  Baxe,  where  the  course  of 
tpifini*—  between  banks  is,  instead  of  actually  paying  the  notes  of  cus- 
tomers when  in  funds  on  presentment^  to  mark  them  as  good,  and  settle 
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In  Um  cKchaagM  of  the  noct  diy»  has  the  nme  flflboi  m  haa  the  OQrtifio»- 
tloii  of  a  diaoky  and  oparatea  aa  aa  abiolaia  aDgagemant  of  tho  bank  to 
paj  ita  own  dabl^  and  not  aa  a  goafanty  or  promiae  lor  the  bonafit  ol  a 
third  panon. 

ftAlTK  n  LiABLB  ON  NoTB  Falselt  CutTUiiD  BT  Tbt.t.ib,  tha  bank  not 
baving  funds  for  iti  payment^  to  anoh  peraona  only  aa  hold  in  good  hiA 
and  for  Taloa. 

fioLDiB  or  Non  CnciiiiBD  bt  Bin  Tbllkr  ab  Good^  tbooqu  Faublt, 
the  bank  not  having  funds  for  its  paymenti  is  entitled  to  reoorer  if  ha^ 
being  ignorant  of  the  falsity  of  the  oertifioats^  treats  it  aa  payment  and 
omita  to  charge  indoraers. 

DBtAT  BT  HoLDXB  07  NoTB  Ckbtitibd  BT  BiBX  AB  OocvD  toobUin  aotoal 
payment  at  the  request  of  the  maker,  and  for  his  aeoommodatioo,  will 
not  discharge  the  obligatioo  arising  from  the  oertifioatew 

Action  upon  defendant's  certificate  of  deposit  for  Bye  thoQ- 
Mnd  dollars.  Defendant,  by  way  of  counterclaim,  set  up  a 
demand  upon  a  check  of  J.  B.  Phmib  upon  the  Bank  of  the 
Interior,  of  which  plaintiff  was  receiver,  for  four  thousand 
dollars,  certified  by  the  teller  as  good,  and  also. a  note  of  said 
Plumb  for  five  thousand  dollars,  likewise  certified  as  good  by 
«aid  teller.    The  remaining  fiacts  appear  in  the  opinion*. 

Amasa  /.  Parker^  for  the  appellant 

William  H.  Learned^  for  the  respondent. 

By  Court,  Smith,  J.  Upon  the  findings  of  the  referee,  upon 
the  &cts  that  the  practice  of  certifying  checks  by  the  teller  of 
the  Bank  of  the  Interior  was  openly  done,  in  the  usual  course 
of  business,  with  the  knowledge  of  the  officers  of  the  bank,  and 
guch  checks  uniformly  dealt  with  and  treated  as  obligative  of 
the  bank,  his  conclusion  of  law  that  such  teller  had  authority 
to  certify  checks  and  notes,  can  hardly  be  doubted,  and  is 
clearly  correct,  though  it  is  more  properly  an  inference  of  fiict 
than  of  law. 

Assuming,  therefore,  that  the  teller  was  duly  authorised  to 
certify  checks  and  notes,  when  presented  at  the  counter  of  the 
bank,  in  the  ordinary  course  of  business, — which  is  clearly,  as 
far  as  such  authority  can  be  implied  from  custom,  or  allowed, 
without  distinct  proof  of  more  eztensiye  power  specially  com* 
mitted  to  him, — the  facts  in  respect  to  the  liability  of  the 
bank  upon  the  four-thousand-dollar  check  and  the  five-thou* 
sand-dollar  note  present  different  questions,  which  should  be 
separately  considered. 

The  four-thousand-dollar  check,  it  appears,  was  drawn,  and 
eertified  good  by  the  teller,  befoire  its  delivery  to  the  deiEand* 
«ntSL 
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When  it  was  presented  to  the  teller  for  his  certificate  in  re- 
spect to  its  goodness,  the  account  of  Plumb,  the  drawer,  was 
in  ftct  good  for  an  amount  exceeding  the  sum  specified  in  thia 
check.  It  was,  therefore,  not  improper  for  the  teller  to  certify 
this  check.  QLs  certificate  that  it  was  good  was  a  true  repre- 
sentation of  the  state  of  the  account  of  Plumb  with  the  bank, 
and  bound  the  bank  to  hold  and  retain  the  amount  for  which  tho 
check  was  drawn,  to  meet  it,  on  presentation  by  any  person 
by  whom  it  might  be  held.  It  was  equivalent  to  the  accept- 
Bnce  of  a  nqp>tiable  bOl  of  exchange,  in  favor  of  the  holder, 
for  that  amount,  by  the  bank:  Farmen^  and  Mechamc^  Banh 
of  KevU  Co.  Y.  BtOehenf  and  Droven^  Banl^  16  N.  Y.  128  [6» 
Am.  Dec  678]. 

The  defendants  received  this  check  for  value.  The  referee 
finds  that  they  gave  up  to  Plumb,  at  the  time  of  the  delivery 
of  the  check,  eight  bonds  of  the  Milwaukee  and  Mississippi 
Railroad  Company,  which  were  then  held  by  them  as  collateral 
to  two  notes  of  Plumb,  and  were  worth  the  amount  which 
Plumb  then  owed  them  on  his  said  notes,  being  three  thousand 
five  hundred  dollars  and  interest,  fix>m  the  1st  of  January  pre- 
vious; that  the  check  was  received  and  held  by  the  defendant 
in  lieu  of'  said  bonds,  and  as  security  for  the  payment  of  the 
balance  due  on  the  said  two  notes  of  Plumb. 

When  the  check  was  so  delivered' to  the  defendants  by  Plumb, 
he  requested  that  it  should  not  be  sent  into  the  Bank  of  the 
Interior,  among  the  exchanges;  and  such  check  was  not  pre- 
sented to  the  bank  for  payment  till  its  failure,  which,  it  ap- 
pears from  the  pleadings,  occurred  in  the  spring  of  1861,  the 
plaintifiP  being  appointed  receiver  on  the  21st  of  May,  1861. 
The  check  is  dated  March  6,  1858,  and  was  thus  retained  by 
the  bank,  in  hand,  upwards  of  three  years. 

Upon  this  statement  of  the  facts,  it  is  quite  clear  that  this 
check  was  not  received  by  the  defendants  in  the  ordinary 
course  of  business.  It  was  payable  on  presentation;  it  was 
equivalent  to  cash;  it  was  a  mere  substitute  for  so  much 
money  in  bank.  It  is  fbrdgn  to  the  whole  office  and  design 
of  a  check  to  take  and  receive  it  to  be  held  as  security,  as 
much  as  it  would  to  take  the  same  amount  in  bank  bills  or 
coin.  When  the  defendants  took  this  check  to  hold  as  secu- 
rity for  Plumb's  debt,  and  agreed  not  to  send  it  in  with  the 
exchange,  they  knew  this  was  a  departure  from  the  usual 
course  of  business  in  respect  to  checks.  If,  therefore,  it  was 
eseentini  to  the  plaintiflPs  right  to  enforce  this  check  as  an 
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accepted  bill  by  the  Bank  of  the  Interior,  that  they  ehoold 
have  received  it  in  the  ordinary  course  of  business,  clearly 
the  defendants  could  not  succeed.  They  clearly  did  not  so 
receive  it. 

But  I  do  not  think  the  defendants'  right  to  recover,  upon 
this  check,  depends  upon  this  condition.  The  check  was,  in 
fact,  drawn  upon  funds  in  bank,  and  was  accepted,  with  ftinds 
in  hand,  by  the  bank.  The  indorsement,  by  its  teller,  upon 
the  check,  that  it  was  good,  immediately  bound  the  bank  to 
pay  it,  thereafter,  on  presentation.  It  was  then  an  accepted 
foiU,  with  funds  in  the  hands  of  the  acceptor.  It  was  not  an 
accommodation  bill;  the  bank,  having  accepted  the  check, 
became  the  principal  debtor  and  was  bound  to  keep  the  funds 
to  meet  it.  A  liability,  once  incurred,  remains  until  it  is  dis- 
charged, by  payment  or  release.  I  can  see  no  principle  upon 
which  it  can  be  held  that  the  Bank  of  the  Interior  ever  dis- 
charged its  obligation  to  pay  this  check,  or  became  in  any 
way  released  therefrom.  Lapse  of  time  would  not  effect  such 
discharge,  till  the  statute  of  limitations  should  attach.  In  the 
case  of  Farmer^  and  Mechanietf  Bank  of  Kent  County  v.  Butch- 
ers' and  Drovers'  Bank^  16  N.  Y.  128  [69  Am.  Dec.  678],  the 
checks  were  dated  February  16, 1862,  and  certified  on  their 
face  immediately.  They  were  applied  in  payment  of  install- 
ments  due  upon  a  subscription  to  stock,  and  afterwards  de- 
posited as  coUateral  security  and  held  till  February,  1863, 
before  they  were  presented  for  payment.  It  was  not  consid- 
ered that  delay  in  their  presentation  affected  the  question  of 
the  liability  of  the  bank  to  pay  them.  Indeed,  Judge  Com- 
stock,  who  dissented  fix>m  the  opinion  of  the  court,  said  that 
the  court  below  had  regarded  these  acceptances  as  payable  on 
demand;  and  for  that  reason,  the  delay  in  presentation  was 
considered  no  objection  to  a  recovery  against  the  acceptor. 
''  In  my  judgment,"  he  said,  ^' the  court  was  clearly  right  in  this 
construction,  and  right  also  in  the  consequence  drawn  from 
it,  that  the  certificates,  as  an  acceptance,  if  duly  authoriied, 
are  obligations,  as  in  other  cases,  until  paid,  or  the  statute  of 
limitations  should  attach  as  a  bar."  I  do  not  see,  therefore, 
upon  what  principle  the  judgment  below,  so  far  as  relates  to 
the  four-thousand-dollar  check,  can  be  disturbed. 

The  question  in  regard  to  the  note  stands  upon  somewhat 
different  ground. 

The  presentation  of  the  note  at  the  counter  of  the  bank  on 
tti  maturity  for  payment,  was  in  the  ordinaiy  course  of  busi- 
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41608;  and  so  was  the  making  of  the  certificate  then  and  there 
indorsed  by  the  teUer,  certifying  that  the  same  was  good. 
The  legal  effect  and  force  of  such  certificate  was,  that  the 
maker  had  deposited  funds  in  the  bank  to  meet  said  note, 
juid  that  the  bank  then  held  the  same  in  deposit  for  that  pur- 
pose, and  would  pay  the  amount  upon  request  The  course 
of  business  among  the  banks  at  Albany  was  such  as  to  make 
«uch  presentation  and  indorsement  equivalent  to  payment  of 
the  note  by  the  maker,  and  the  substitution  of  the  Bank  of 
the  Interior  as  the  debtor  of  the  defendants  br  the  amount  of 
Ihe  note  payable,  in  fiust,  in  the  exchanges  on  the  next  day. 
But  the  indorsement  was,  in  effect^  an  absolute  engagement 
•on  the  part  of  the  Bank  of  the  Interior  to  pay  the  note,  and 
dispensed  with  protest  or  steps  to  charge  the  indorser,  as  much 
so  as  if  the  defendant  had  actually  received  the  cash  on  the 
presentation  of  the  note,  instead  of  taking  the  certificate  of 
Ihe  teller  that  the  note  was  good.  This  certificate  was  in  feu^t 
false,  and  made  by  the  teller  in  violation  of  his  duty,  and  in 
fraud  of  the  bank  of  which  he  was  an  officer.  But  it  is  found 
by  the  referee  that  the  defendant  was  ignorant  of  this  fact,  and 
•did  not  know,  when  said  note  was  so  presented  and  certified, 
that  the  account  of  the  said  Plumb  with  the  Bank  of  the 
Interior  was  not  good  for  the  amount  of  the  note. 

The  defendant  was  induced  by  Plumb  to  hold  on  to  the  note 
idter  it  had  been  so  certified,  and  not  send  it  in  for  payment 
ihe  next  day  with  their  exchanges.  But  I  cannot  see  that  this 
fact  affects  their  rights  any  more  than  did  delay  in  the  pre- 
sentation of  the  four-thousand-dollar  check.  The  bank  had 
become  the  principal  debtor,  and  could  not  be  discharged 
without  payment  or  release,  if  the  defendants  are  otherwise 
•entitled  to  hold  them  responsible  for  the  note.  The  defendant 
clearly  cannot  hold  the  Bank  of  the  Interior  responsible  upon 
the  £dse  certificate  of  its  teller,  except  upon  the  ground  that 
it  is  a  holder  of  it  for  value,  and  received  the  same  in  good 
(aith.  In  this  particular,  the  case  stands  upon  the  same 
ip^und  with  the  case  of  the  Farmer^  and  Mechanietf  Bank  v. 
Bvichere  and  Droverff  Bank,  16  N.  Y.  128  [69  Am.  Dec.  678]. 
In  that  case,  the  certificate  was  &lse  and  fraudulent,  and  the 
•question  was,  whether  the  defendants  were  liable,  and  it  was 
held  that  the  plaintifiiB  being  h<ma  fide  holders  for  value,  were 
•entitled  to  recover.  In  this  case,  it  appears  that  the  defend- 
ants having  presented  the  note,  and  obtained  the  certificate 
4liai  it  waa  good,  took  no  measures  to  charge  the  inderser  or 
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enforce  payment  of  the  maker  till  he  failed^  **  refraining  froiii> 
these  acts''  as  the  referee  finds,  ^'in  reliance  upon  said  certifl- 
cate/' 

This  relinqnishment  of  the  security  of  the  indorser,  and  th» 
taking  of  this  certificate  in  payment  of  the  note,  makes  the 
defendants  bona  fide  holders  of  it  for  valne,  within  the  case  of 
Youngs  v.  LeCj  12  N.  Y.  554,  and  the  cases  on  this  subject: 
Stalker  v.  McDonald j  6  Hill,  93  [40  Am.  Dec.  889];  Bank 
of  Salina  v.  Babeoch,  21  Wend.  499;  PeareaU  v.  Poet,  20  Id.  115. 

The  statute  of  frauds  has  nothing  to  do  with  this  question. 
The  force  of  the  certificate  indorsed  on  the  check  and  note,  in^ 
both  cases,  is  an  admission  of  funds  in  hand  to  meet  the  check 
and  note,  and  an  agreement  to  pay  such  funds  on  presentationr 
of  the  note  or  check.  It  is  not  an  engagement  to  pay  £he  debt 
of  another;  but  upon  its  face,  the  engagement,  in  legal  effect, 
to  pay  their  own  debt  to  the  party  entitled  to  it.  The  case  of 
Farmer^  and  Mechanietf  Bank  of  Kent  County  y.  Butchered  and 
Drovers'  Bank,  16  N.  Y.  128  [69  Am.  Dec.  678],  answers  this^ 
and  all  the  other  objections  raised  to  the  right  of  the  defend- 
ants to  recover  upon  this  check  and  note. 

I  see  no  ground  upon  which  the  judgment  can  be  interfered 
with  by  this  court,  and  think  it  should  be  confirmed. 

Denio,  C.  J.,  and  Davibs,  Suthxblakd,  and  Allen,  JJ^ 
concurred. 

Wbioht,  J.,  filed  a  dissenting  opinion,  GomuD,  J.,  concuning. 

Judgment  affirmed. 

• 
CERxmcATioN  OF  CHsoKfl,  Ain>  BrTscT  OT  Falsx  Ciktiiioaxidv  bt 
PROFKR  Oftiokr:  See  Farmer^  and  Meikamk^  Bank  t.  Bwkker^  and  Drover^ 
Bank,  69  Am.  Deo.  678,  and  note  691.  The  oertificfttion  of  a  efaeck  is  to  be 
regarded  as  an  acceptance  thereof  to  pay  on  demand,  and  is  obligatory  until 
paid,  or  the  statute  of  limitations  attaches  as  a  bar:  Nokm  t.  Bankqf  N,  T. 
Nat.  Bank  A8m\  67  Barb.  33;  Knkkerbocker  v.  People,  43  K.  T.  177;  and  ad- 
mits the  genaineness  of  the  signature  of  the  drawer,  and  that  there  are  funds- 
for  its  payment:  Marine  Kai,  Bank  v.  National  City  Bank,  69  Id  77;  and 
operates  as  an  original  agreement  to  pay  snch  funds  on  presentation  of  the 
check,  and  not  simply  as  an  engagement  to  pay  the  debt  of  another:  National 
Com,  Bank  v.  National  Mech.  Bank,  3  Jones  &  S.  294.  It  obligates  the  bank  to 
hold  so  much  of  the  drawer's  credit  or  funds  as  is  necessary  to  meet  the  check 
when  it  shall  be  presented:  Stevens  v.  Com  Exchange,  3  Hun,  161;  8.  C,  4S 
How.  Pr.  355;  and  3  Thomp.  &  O.  287;  Freund  ▼.  Importer^  df  T.  Bank,  IS 
Utui^  640;  Fint  Nat.  Bank  V,  Leach,  62  }!i,Y.  352.  Though  the  cartification  ol 
a  check  by  the  proper  officer  be  false,  the  bank  will  be  liable  ihereon  to  a 
bona  fide  holder:  Bank  qfNew  York  v.  Bank  qf  Ohio,  29  Id.  632;  Irving  Bank 
T.  Welherald,  36  Id.  337;  andany  one  who  has  paid  value  for  the  cheek,  or  ootlM> 
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CNdit  thereof  has  relniqiiislied  some  available  seoori^  or  Talnable  rights  or 
Kae  expreesly  niii  toil  aoma  new  legal  obligation,  ia  a  holder  for  yalne,  al- 
tiMNigh  the  paper  ia  aTailaUe  to  him  aa  aecnxity  for  a  pre-eziating  debti 
Tmdm*  Ba^  T.  Brenner,  43  BaT\K202i  Brawn  r,lMfiU,  SI'S.  Y.  114.  All 
of  the  above  cite  the  principal  oaae. 

Tbb  pkihoepal  case  zb  qokd  in  VoorhU  ▼.  Voorhk,  50  Barb.  125,  aa  aa 
aathority  showing  that  the  fin«iw>ga  ^  oonoloBionB  of  refereoa  are  generally, 
Aid  ought,  if  poeaible^  to  be  anatalnedy  if  they  cover  the  caae,  and  are 
mt  oorreot  principlea  d  law. 


BOUBB   V.   WmTED. 

m  Kbw  Yobk,  imi 
Put  ov  OoirvnHATiON  has  bben  Givnr  nr  1tvAi>mic%  any  other 
or  fnitfaer  part  tiiereof  may  be  admitted  ta  reply  which  would  in  any 
way  explain  or  qualify  the  part  first  given.  ThoB,  where  the  plainti£( 
to  ahow  that  hia  property  had  been  applied  to  the  defendant'a  nae^  in 
payment  of  a  note  made  by  the  defendant  and  indorsed  by  the  plaintiff 
proved  that  the  defendant  pointed  ont  the  property  to  the  aheriff  and 
dedared  that  it  waa  plaintiff  X  it  was  held  that  the  defendant  waa  en- 
titled to  prove  hia  atatement  in  the  same  oonvenatioii  that  the  note  waa 
liie  plaintjff'a  debt,  and  he  waa  to  pay  it. 

AcnoN  for  money  paid  to  defendant's  use.  The  ojAxiion 
•ofBciently  atatee  the  fietcta. 

A.  Pondj  for  the  appellanta. 

/.  A.  Shoudyj  for  the  reapondenta. 

By  Court,  Suthsblaud,  J.  The  only  important  qneation 
presented  hy  this  appeal  ia:  Had  the  defendants  a  right  to 
prove  on  the  cross-examination  that  when  Oliver  Whited  told 
the  sheriff^  and  hoth  defendants  told  Seaman,  that  the  property 
levied  on  was  the  plaintiff's,  they  at  the  same  time  and  as  part 
of  the  same  conversation  said  that  the  debt  (the  execution  debt) 
was  the  plaintiff's  debt,  or  belonged  to  him  to  pay?  It  appears 
that  the  county  court  reversed  the  judgment  of  the  justice 
solely  on  the  ground  that  the  defendants  had  a  right  to  prove 
such  further  statements,  and  that  the  supreme  court  reversed 
the  judgment  of  the  county  court  and  afiSrmed  that  of  the 
juatice,  solely  on  the  ground  that  they  had  not  a  right  to  prove 
such  farther  statements. 

It  is  plain  that  there  must  be  some  limitation  of  the  right  of 
the  party  whose  statement  or  admission,  forming  a  part  of  a 
conversation,  has  been  given  in  evidence  against  him  to  prove 
further  or  other  statements  or  declarations  made  by  him  at 
ttie  same  time  or  as  part  of  the  same  conversation,  otherwise 
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the  court  and  the  jury  might  be  compelled  to  listen  to  a  long 
Btory  about  matters  not  at  all  connected  with  any  matter  or 
thing  in  controversy  between  the  parties.  No  one  will  say 
that  a  party  whose  statement  has  been  given  in  evidence  against 
him  by  his  opponent,  has  a  right  to  prove  all  that  he  said  at 
the  time  or  in  the  same  conversation,  solely  because  such 
further  or  other  statements  were  made  at  the  same  time  or  in 
the  same  conversation. 

The  question  then  is.  What  is  the  rule  of  the  limitation  of 
this  right?  In  Queen's  Com,  2  Biod.  &  B.  297, 298,  Abbott,  C.  J., 
in  delivering  the  opinion  of  the  court  on  certain  questiouB 
proposed  by  the  lords  to  the  judges,  said:  "  The  conversations 
of  a  party  to  the  suit  are,  in  themselves,  evidence  against  him 
in  the  stdt,  and  if  a  counsel  chooses  to  ask  a  witness  as  to 
anything  which  may  have  been  said  by  an  adverse  party,  the 
counsel  for  that  party  has  a  right  to  lay  before  the  court  the 
whole  which  was  said  by  his  client  in  the  same  conversation, 
and  not  only  so  much  as  may  explain  or  qualify  the  matter 
introduced  by  the  previous  examination,  but  even  matter  not 
properly  connected  with  the  part  introduced  upon  the  previous 
examination,  provided  only  Uiat  it  relate  to  the  subject-matter 
of  the  suit,  because  it  would  not  be  just  to  take  part  of  a  con- 
versation  as  evidence  against  a  party,  without  giving  to  the 
party  at  the  same  time  the  benefit  of  the  entire  residue  of 
what  he  said  on  this  occasion.'' 

The  rule  as  thus  stated  was  certainly  very  broad.  The  only 
limitation  upon  the  right  of  the  party  to  give  the  whole  con- 
versation in  evidence  by  the  rule,  as  thus  stated,  would  seem 
to  be  that  the  other  or  further  part  or  partsof  the  conversation 
offered  in  evidence,  to  be  admissible,  must  relate  to  the  subject- 
matter  of  the  action.  By  the  rule,  as  thus  stated,  if  the  de- 
fendant is  sued  as  the  maker  of  two  several  promissory  notes, 
to  one  of  which  his  defense  is  that  he  never  made  it,  and  to  the 
other  that  he  had  paid  it,  and  the  plaintiff  proves  on  the  trial 
that  at  a  certain  time  the  defendant  said  or  admitted  that  the 
note  which  he  had  denied  making  was  his  note,  or  that  he  had 
made  and  delivered  it,  the  defendant  has  a  right  to  prove  that 
at  the  same  time,  or  as  part  of  the  same  conversation,  he  also 
said  that  he  had  paid  the  other  note.  So,  also,  by  the  rule  as 
thus  stated,  if  the  plaintiff  has  but  one  cause  of  action,  and 
cannot  recover  without  establishing  affirmatively  two  distinct 
issuable  facts,  if  for  the  purpose  of  establishing  one  of  them  he 
gives  evidence  of  a  statement  or  admission  of  the  defendant 
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fdative  to  it»  ibe  defendant  has  a  xigKi  to  give  evidence  of 
what  he  said  at  the  same  time  or  in  the  same  conTereation 
lelatiTe  to  the  other.  As,  for  instance,  take  the  case  pot  by 
Judge  Cowen,  in  Oarey  v.  NichoUoriy  24  Wend.  851.  The  de- 
fendant is  sued  as  indorser;  he  denies  that  he  indorsed  the 
note,  and  he  also  denies  that  he  received  due  notice  of  its  dis- 
honor. The  plainti£P  proves  his  admission  that  he  received  due 
notice  of  dishonor.  By  the  role  as  stated  by  Abbott,  C.  J.,in 
Qiitfen'«  Caae^  2  Brod.  &  B.  297,  the  defendant  has  a  right  to 
show  that  when  he  made  the  admission  he  also  said  that  the 
indorsement  was  a  forgery. 

The  role,  as  stated  by  Abbott,  0.  J.,  was  adopted  by  Mr. 
Starkie,  and  laid  down  in  his  work  on  evidence:  1  Stark.  Bv., 
Std  ed^  18Q»  I  think  Mr.  Greenleaf  intended  to  lay  down  sub- 
stantially the  same  role:  1  Greenl.  Ev.,  sees.  201,  218.  In 
section  218,  Queen's  Case,  2  Brod.  &  B.  297,  is  cited. 

In  Prince  v.  Samoy  7  Ad.  &  E.  627,  LordDenman,C.  J.,  who 
delivered  the  opinion  of  the  courts  referred  to  the  broad  Ian- 
goage  of  the  rule,  as  laid  down  in  Starkie's  Evidence,  on  the 
authority  of  AbboU,  G.  J.,  in  Qaem's  Case,  2  Brod.  &  B.  297, 
and  denied  that  he  had  the  countenance  of  authority  for  the 
extent  to  which  it  went.  He  denied  that  any  rule  letting  in 
the  whole  conversation  of  a  party  merely  because  it  relates  to 
the  subject-matter  of  the  action,  had  the  countenance  of  au- 
thority. He  stated  the  rule  to  be,  that  where  partof  a  conver- 
sation had  been  given  in  evidence,  any  other  or  further  part  of 
the  oonvenMtion  might  be  given  in  evidence  in  reply,  which 
would  in  any  way  explain  or  qualify  the  part  first  given  in 
evidence. 

In  the  tenth  English  edition  of  Phillips'  Evidence,  after  a 
review  of  the  authorities,  and  a  particular  reference  to  the 
dedsion  in  Ptvnce  v.  Same,  7  Ad.  &  E.  627,  the  rule  is  laid 
down  as  fbUows: — 

'' Where  a  statement  forming  part  of  a  conversation  is  given 
in  evidence,  whatever  was  said  by  the  same  person  in  the  same 
conversation  that  would  in  any  way  qualify  or  explain  that 
statement,  is  also  admissible;  but  detached  and  independent 
statements,  in  no  way  connected  with  the  statement  given  in 
evidence,  are  not  admissible;  and  there  is  no  difference  in  this 
respect  between  statements  made  in  conversation  by  a  party 
to  the  suit  and  those  made  by  a  third  party":  1  Phill.  Et., 
4th  Am.  ed.  from  10th  Eng.  ed.,  416. 

This  is  substantially  the  rule  stated  in  Ptinee  v.  8amo^  7  Ad, 
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k  B.  627.  This  rule/ so  far  as  it  applies  to  the  conversation 
or  statements  of  a  party  to  the  snit,  was  approved  by  the 
supreme  court  of  this  state  in  Oarey  v.  Nicholson^  24  Wend. 
850,  Justice  Cowen  delivering  the  opinion.  That  case  called 
for  no  expression  of  opinion  as  to  that  part  of  the  rule  apply- 
ing to  the  conversation  or  statements  of  a  third  party.  In 
Forrest  v.  Forrest^  6  Duer,  102,  the  rule  as  stated  in  Prince  ▼• 
SamOf  7  Ad.  &  E.  627,  and  approved  in  Oarey  v.  NichoUon^  24 
Wend.  860,  was  somewhat  criticised,  and  held  not  to  apply  to 
documentary  evidence.  The  rule  was  also  approved  in  Dorlon 
V.  DougloBSy  6  Barb.  451,  although  there  may  be  some  doubt 
whether  it  was  properly  applied  in  this  case.  The  rule  wa» 
also  recognized  in  Sturge  v.  Buchanauj  10  Ad.  &  E.  598. 

AH  the  cases  in  this  state  which  I  have  looked  at,  where  it 
has  been  held  that  the  whole  admission  or  statement  of  the 
party  must  be  taken  together,  are  within  the  rule  as  stated  in 
Prince  v.  SamOj  7  Ad.  &  E.  627;  Carver  v.  Tracyj  8  Johns.  427; 
Wailing  v.  Tolly  9  Id.  141;  Credit  v.  Proton,  10  Id.  365;  Smith 
V.  Jones,  15  Id.  229;  Mumford  v.  Whitney,  15  Wend.  880  [30 
Am.  Dec.  60];  Kehey  v.  Bueh,  2  HiU,  440;  Vibhard  v.  StaaU, 
8  Id.  144.  These  cases  merely  decide  that  when  the  plaintiff 
avails  himself  of  a  statement  or  admission  of  the  defendant 
to  charge  him,  the  defendant  may  avail  himself  of  any  other 
statement  made  by  him  at  the  same  time,  tending  to  destroy 
or  modify  the  use  which  the  plaintiff  might  otherwise  make 
of  the  admission  or  statement  first  called  out  by  him.  And 
certainly,  to  destroy  or  modify  the  effect  or  the  use  which  can 
be  made  of  an  admission  or  statement  is  to  qualify  it. 

In  Forrest  v.  Forrest,  6  Duer,  126, 127,  the  superior  court 
say:  ''  The  cases  in  this  state  falling  under  our  observation, 
and  involving  the  question  whether,  when  part  of  one  party  V 
conversation  has  been  proved  by  the  other,  the  former  may 
have  the  whole  of  it  proved,  are  cases  in  which  the  additional 
conversation  either  justified  the  act,  or  showed  payment,  or  a 
release  of  the  demand,  or  a  counterclaim  growing  out  of  the 
original  transaction  forming  the  subject  of  the  action,  which 
the  parts  of  the  conversation  first  proved  tended  to  establish." 

Assuming  this  to  be  so,  the  additional  conversation  was  ad» 
missible  by  the  rule  stated  in  Prince  v.  Samo,  7  Ad.  &  E.  627. 
But  the  superior  court  add:  "  It  is  difficult  to  perceive  why 
proof  by  a  party's  admission  that  he  had  bought  specific 
property  may  be  met  by  proof  that  he  stated  at  the  same  time 
that  he  paid  for  it,  and  yet,  that  where  a  plaintiff,  claiming  to 
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faave  two  distinct  demands  against  a  defendant,  proves  a 
declaration  of  the  defendant  admitting  one  of  them,  the  de« 
fendant  may  not  be  allowed  to  prove  that  he,  in  the  same  con- 
▼ersationy  and  in  the  same  breath,  said  he  had  paid  the  other." 

Now,  I  cannot  perceive  the  least  reason  why  the  defendant 
{n  the  case  put  should  be  allowed  to  prove  that  he  had  paid 
the  other  note.  The  action  is  against  the  defendant,  as  the 
maker  of  two  notes;  to  the  one,  the  defense  is  that  it  is  a  for* 
gery;  and  to  the  other,  payment.  Can  any  reason  be  given 
why,  if  the  plaintiff  proves  that  the  defendant  said  he  signed 
the  note  he  alleges  to  have  been  forged,  the  defendant  should 
be  permitted  to  prove  that  he  said,  at  the  same  time,  that  the 
other  note  was  paid?  I  do  not  see  why  he  would  not  have  as 
much  right  to  prove  that  he  said  that  a  note  not  included  in 
the  action  was  paid.  The  plaintiff  has  a  right  to  avail  him- 
self of  the  admission  of  the  defendant  that  he  signed  the  one 
note;  why  should  he  not  be  permitted  to  do  so,  without  giving 
the  defendant  a  right  to  prove  his  voluntary  statement  as  to 
the  other  note?  The  statement  that  the  other  note  was  paid 
has  no  connection  with  and  in  no  way  tends  to  explain  the 
other  statement,  or  to  qualify  the  use  or  effect  of  it  against 
him  in  the  action.  So,  also,  where  there  is  but  one  cause  of 
action,  but  the  plaintiff  has  to  prove  afiSrmatively  two  distinct 
issuable  facts,  as  in  action  against  an  indorbor, — the  indorse* 
ment  and  due  notice  of  dishonor.  If  the  plaintiff  avails  him- 
self of  the  defendant's  admission  to  prove  due  notice  of 
dishonor,  why  should  the  defendant  be  permitted  to  show  that 
be,  at  the  same  time,  said  he  never  indorsed  the  note?  The  ad- 
mission as  to  the  notice  does  not  tend  to  prove  the  indorsement. 
All  statements  made  in  a  conversation,  in  relation  to  the  same 
subject  or  matter,  are  to  be  supposed  to  have  been  intended  to 
explain  or  qualify  each  other,  and  therefore  the  plainest  prin- 
ciples of  equity  require  that  if  one  of  the  statements  is  to  be 
used  against  the  party,  all  the  other  statements  tending  to 
explain  it  or  to  qualify  this  use  should  be  shown  and  consid- 
ered in  connection  with  it. 

The  rule  is  stated  in  Prince  v.  £famo,  7  Ad.  &  E.  627,  with 
reference  to  the  use  which  the  party  calling  out  an  admission 
or  statement  of  his  adversary  can  make  of  it  in  the  action, 
and  irrespective  of  the  number  of  causes  of  .action,  or  of 
issues,  if  there  is  but  one  cause  of  action. 

I  think  the  rule  stated  in  Prince  v.  5amo,  7  Ad.  &  E.  627, 
at  least  so  £u  as  it  applies  to  the  conversation  of  a  party  to 
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the  suit,  is  the  reasonable  and  correct  rule,  and  is  the  mla 
which  has  generally  been  recognized  in  this  state. 

The  question  then  in  this  case  is,  whether  the  justice,  under 
the  rule  as  limited  in  Prince  v.  Samo^  7  Ad.  &  E.  627,  should 
have  permitted  the  defendants  to  show  that  when  the  defend- 
ant Oliver  Whited  told  the  sheriff,  and  both  the  defendants 
told  Seaman,  that  the  property  levied  on  was  the  plaintiff's, 
they  at  the  same  time  made  the  further  statement  that  the 
debt  was  the  plaintiff's,  or  was  his  debt  to  pay.  Most  clearly  he 
should.  The  plaintiff  relied  on  the  statements  of  the  defend- 
ants proved  by  him,  to  show  that  the  property  levied  on  was 
his  property,  and  thus  to  show  that  his  property,  to  the  amount 
of  twenty-seven  dollars,  had  gone  to  pay  the  defendant's  debt 
If  the  property  was  his,  but  it  had  been  levied  on  and  sold  to 
pay  his  own  debt,  there  was  an  end  of  his  case.  The  state- 
ments, then,  of  the  defendants,  that  the  debt  was  the  plain- 
tiff's, or  belonged  to  him  to  pay,  if  proved,  would  have 
completely  destroyed  the  force  and  effect  and  intended  use  of 
the  admissions  or  statements  first  given  in  evidence  by  the 
plaintiff,  and  ought  to  have  prevented  a  recovery.  It  is  diffi* 
cult  to  suppose  a  case  more  clearly  within  the  limitation  of 
the  rule  as  laid  down  in  Prince  v.  Samoy  7  Ad.  &  El  627. 
Certainly  one  statement  which  completely  destroys  the  force 
and  effect  and  intended  use  of  another  statement,  qualifies  the 
latter  statement. 

Although  the  plaintiff  was  the  indorser  and  the  defendants 
the  makers  of  the  note  on  which  the  judgment  was  obtained, 
it  may  very  well  have  been  that  the  note  was  made  for  the 
accommodation  of  the  plaintiff,  and  that  the  debt  was  hie 
debt  to  pay.  If  this  was  the  &ct,  the  defendants  had  a  right 
to  show  it:  Barry  v.  Ransomj  2  N.  Y.  462;  Oriffiths  v.  Reed,  21 
Wend.  502  [34  Am.  Dec.  267]. 

The  other  questions  in  the  case  were,  I  think,  rightly  decided 
by  the  supreme  court. 

The  judgment  of  the  supreme  court  should  be  leversed,  and 
that  of  the  county  court  affirmed,  with  coets. 

Davies,  Wbight,  Qould,  Allen,  and  Smith,  JJ.,  ccmcuned^ 
Ordered  accordingly.         

ADMIBgTOW  IH  EvroBNOB  OF  PaBT  OF  CoNVEKSATIOH  OK  l^AVSAOIIOM, 
AND  ITS  BfFMOT  TO  AUTHORIZX  Anwiagrnit  OF  RnUZimBB  1BBU0F. — Hi* 

rule  laid  down  in  the  loading  caae  of  Prmee  t.  Soma,  7  Ad.  &  E.  627,  ia  that 
''where  a  atatement  forming  part  of  a  oonveraatioa  ia  giTen  in  evideaoa^ 
whatever  waa  aaid  by  the  aame  peraon  in  the  aame  oonTcnation  that  wonU 
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fn  any  wfty  qoaliiy  iir«ip1uii  tliat  statement^  ia  also  admissible;  Imt  detached 
and  independent  etatementa,  ta  no  way  oonneoted  with  the  statement  givea 
ia  evidenoe,  are  not  admisstUe;  and  there  ia  no  difforenoe  in  this  respeol 
betweett  atatementa  made  in  ooayeraation  by  a  party  to  the  anit  and  thoee 
aude  by  a  third  party."  The  diffarenoe  between  the  ruling  in  thia  caae 
and  that  ha  Quern's  Cam^  2  Brod.  ft  B.  297  (which  related  aolely  to  the  ooa« 
▼eraatkna  of  partiea  to  the  anita),  waa  that  in  the  latter  ease  any  of  the 
feoaaiadBr  of  the  eonTeraation  waa  admiasiWe^  ''provided  only  that  it  related 
to  the  anbjeet-matter  of  the  anit";  while  in  the  f  ormer,  only  aaeh  portion  ol 
the  eoBvenatioa  waa  held  admiasible  as  qualified  or  explained  what  had  beam 
drawn  out  oonoeraing  the  oonveraation  by  the  other  party.  The  oonrt  ia 
PrimBe  t.  Amns^  ivpro,  ezpreaaly  qualified  Quetn*B  Caae,  eupra,  and  the  rule 
laid  down  at  tiivt  time  baa  been  generally  followed  in  the  courta  aiaoex  1 
QreenL  Br.«  eae.  407;  Taylor  on  B^denoe,  7th  ed.,  aea  733;  Nelmm  t.  Ivenem^ 
84  Ala.  9}  Jmm  r.  FoH,  36  Id.  449;  Doonim  t.  MUchell,  28  Qa.  472;  ifdtar 
V.  Siaief  89  Lid,  097»  citing  the  principal  caae;  Oaddis  t.  Lofd,  10  lowUk 
141;  Mehil^re  t.  Smrie,  41  Miaa.  81;  MuiUme  r.  CoUreO,  Id.  291;  Commoa- 
weakhr.Xeifee,  llGray,  823;  Canerr,  JVacy, 8  Johna.  427;  WaiUngr.  ToU 
•  UL  141}  MtCktre  t.  ifaynord*  36  How.  Fr.  313;  RoU  ▼.  Brcwn,  4  Hun» 
797;  Pmpk  t.  Cbo^  21  Id.  60;  Starin,  t.  Petffk,  46  K.  T.  340;  Stwrmr.  rO- 
fioBii^  8  Jcoaa  4  8.  847;  MlaedbeA  ▼.  Qrekm,  6  Thomp.  k  O.  660;  PUUmr  t. 
/'fateer,  78  N.  T.  103;  Qraikm  r.  MebropoUkm  L.  L  Co.,  92  Id.  274;  Rabeeom 
▼.  Sdm^mn  Nem.  Ox,  8  Grant  Oaa.  186;  BeaA  r.  Ihnaldeon,  6  Pa.  St.  179; 
i7aMCaiT.iriMa,88need,691.  In  (%iv^  t.  .VSdMboiH  24  Wend.  360,  the  rale 
waa  appaofed  coly  ao  far  aa  it  applied  to  deeUraticma  of  partiea  to  the  ao* 
tioa.  In  a  leweaaaa  the  rule  in  Qweem^e  Caee,  et^ra,  baa  been  followed:  Chrk 
w,  SmMk,  10  Goon.  1;  TkraU  t.  ^mUeif,  9  QaL  629;  DorUm  t.  Dcmgkue,  6  Barb. 
451.  The  rule  baa  been  extended,  aa  win  be  aeeOy  beyond  mere  oouTersationa 
to  adnriaaieaa  in  writing,  anch  aa  lettera,  pleadings  records,  and  the  like.  That 
IB  deemed  to  qualify  admiaaiona  which  rebnta  or  deatroya  the  inference  to  be 
drawn  from  cr  aflbeto  the  nae  to  be  made  d  them:  Qrattcm  t.  MetnpoUkm  L. 
/.  Cbw,  92  N.  Y.  27i. 

The  wliole  er  additioaal  eridenoe  cannot  be  introduced  after  part  eridence 
of  admiaaiona,  unlaaa  the  latter  makea  it  necessary  that  the  other  be  intro- 
dooed  by  way  ef  explanation;  ColSne  ▼.  JokMon,  Hemp.  279;  but  the  fact 
ttat  oridanoe  of  the  admisainna,  in  the  firat  place^  was  immaterial,  will  not 
cat  elf  the  other  party  from  croaa-examination  concerning  the  remainder  cf 
the  eoDTeraationa  cr  admiaaiona;  KeiMeghom  ▼.  SUOe,  6  Wis.  426;  Lanier  t. 
BnlUk  Jftmi^  18  Ala.  625;  CWnew  t.  Marihi,  4  Der.  L.  106.  Where  the 
eonreraatioa  waa  not  gone  into  aave  in  a  n^gatire  way  to  ahow  that  a  oertaia 
Ifaiag  waa  not  spoken  ol^  the  reat  of  the  eouTeraation  was  held  inadmisail4e» 
PUttmer  t.  Ptowr,  78  K.  Y.  103. 

Where  one  puto  in  eridenoe  the  admiaaiona  of  a  party  against  himsrif,  it  la 
ao  obfectioB  to  allowing  in  eridence  the  reat  of  what  was  aaid  at  the  aaoie 
time  on  the  aame  subject,  that  the  latter  ia  favorable  to  the  party  offering  it, 
though  the  par^a  dedarationa  otherwiae  would  not  be  admiaaible  in  his 
own  faTcr:  Chomiben  t.  SUUe,  26  Ala.  69;  Hmdeom  t.  HowkU,  82  Id.  478;  iltf- 
Um  ▼.  HerAeg,  14  Ark.  442;  Moort  r.  Wright,  90  EL  470;  StaU  r.  MarUm. 
28  Mou  631;  Oareg  t.  Nkholeon,  24  Wend.  350;  Crodrg  r.  Learg,  6  Bosw.  312; 
OoorfyMTT.  De la  Vergm,  10  Hun,  637;  Bearee  t.  Ccfjpiey,  10  N.  Y.  93.  But 
the  rale  that  iHien  pert  of  a  conversation  is  introduced,  the  other  party  is 
entitled  to  the  whole  of  it,  does  not  apply  to  a  caae  where  a  party  aaeka  to 
totrodaoe  hia  own  atatementa,  in  his  own  favor,  made  at  a  conrenatioa 
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with  hia  own  wttneM^  to  whoM  testimony  the  other  perty  did  not  otjejh 
State  r,  EKoUt  16  l<rm,T2,  Thiu  a  pertj  who  has  pat  in  eridenoe  the 
ment  of  a  witness  to  himself,  oannot  pat  in  his  answer  to  sach 
although  the  other  side  oross-ezaminod  the  witness  as  to  the  statemsntt  Cbsi 
T.  State,  24  K.  J.  L.  8i3w  So  the  rale  as  to  oonTersations  does  not  applj  to 
oonversations  sahseqaent  to  the  admission,  and  having  no  oonneotion  with 
the  sabjeot-matter  thereof:  Jhbitmm  t.  Ferrp,  11  Oonar4(N>;  Straw  t.  Oreemt^ 
14  AllflOy  208.  Nor  will  it  admit  other  oonTsrsations  not  referred  to  in  ihm 
one  pat  in  evidmoe:  Parier  ▼.  Bartett  16  K.  H.  833. 

To  oontmdict  a  witness,  his  testimiiny  on  another  oooesion  was  inivodnoed 
in  part^  and  it  was  held  that  all  of  sabh  testimony  relating  to  the  same  snb- 
Jeot-matter  was  admissible^  bat  not  saoh  parts  as  referred  to  a  totally  diflbr* 
ent  matter  from  that  onder  onnsidiiratiom  WUhekm  ▼•  Obraefl^  3  Grant  OHp 
178.  Where  a  parly  asks  a  witness  whether  he  made  oertain  statemsntt 
and  he'admits  that  he  did^  the  other  parly  may  nerertheleesy  alter  proof  eC 
such  statements,  show  other  parts  of  the  same  ounTorsatian;  Soot  ▼.  Brmmt^ 
4  Han»  797|  Oku*  t.  Flet^art  1  AUen,  63.  Where  a  witness  is  qnestiooMd 
eonoeming  a  oertain  miftitrifJ  oonTeraationy  and  he  states  the  whole  of  it  in 
to  a  oertsin  pointy  iriien  he  says  he  left  the  plaee  wiiers  it  was  gcnng  on,  it  fa 
held  that  the  remainder  on  the  same  sabjeet^  oamsd  on  after  the  witaaa 
left^  is  admissible  as  pert  of  the  same  oonTsrsatian;  Fnmk  t.  Siaie,  87  Ala* 
87|  Bar^mwr.  MmiiH^  62  Me.  636. 

A  oonveraation  between  parties  as  to  oertain  terms  to  be  inssrted  in  a 
written  oontrael»  is  admissible  inendenoe  when  the  opposite  party  has  dimwm 
oat  pert  of  the  oonTsrsationt  Oahkmd  lee  Co,  t.  if  oso^,  74  Me.  294.  Where 
on  a  trial  for  selling  intorioating  liquors  a  witness  testifies  that  hisoompanioa 
told  him  that  the  seller  was  the  defendant^  it  was  held  that  this  did  not 
Mititle  the  other  party  to  ask  witness  what  else  was  said»  and  why  he  was 
at  the  phoe  where  the  liqnor  was  sold:  ComnumweaUh  r.  Kejfee,  11  Grayf 
823,  If  a  witness  testifies  that  he  aooased  the  defendant  in  a  oiiminal  trial 
of  the  erime^  the  latter  a  answer  at  the  time  is  held  admissible  in  his  own 
fsTor:  State  t.  Pattenon,  63  K.  O.  620;  Soger  t.  State^  11  Tez.  App.  llOi 
Deolaratioos  of  ill-will  against  a  prisoner  sre  not  qualified  or  explained  by 
the  relation  of  faota  and  oonf essions  tending  to  prore  the  prisoner's  gaih» 
and  the  latter  sre  not  admissible^  onder  the  rale^  as  part  of  the  same  oon- 
▼ersation:  Hurd  t.  CKU,  46  K.  Y.  840.  Where  a  witness  was  asked  i^  in  tiie 
eoarse  of  a  oertain  oonversation,  he  made  declarations  of  ill-will  sgahist  the 
prisoner,  and  he  denied  making  any  saeh  declaration^  it  was  held  thai 
the  rest  of  the  conversation  oonoeming  what  was  said  wonld  not  be  admit- 
sible:  Cheer  t.  State,  6  Bazt.  629. 

The  whole  of  a  receipt  is  alwaya  in  proo^  and  one  part  oannot  be  separated 
from  the  rest  in  a  jadicial  interpretation  of  it:  Butler  ▼.  Steamboat  Arrom^ 
1  Kewb.  69.  Plaintiff  baring  proired  that  defendant  aaid  he  woold  aee  aboat 
a  oertain  daim,  the  defendant  may  ahow  that  he  said  at  the  same  time  that 
he  had  a  reoeipt  in  fall:  Scrugge  t.  BStib,  83  Ala.  481.  If  pert  of  a  oonfersa- 
tion  going  to  remove  the  bar  of  the  statate  of  limitations  is  admitted,  the 
rest  of  it  amoanting  to  a  denial  of  the  indebtedness  most  alio  be  admittedt 
Haydon  t.  StewaH,  17  Md.  106.  Part  of  a  oonverBation  in  idiibh  a  defend- 
ant had  spoken  oonoeming  his  liability  as  a  guarantor,  being  adnutted  at 
plBintiff*a  instance,  defendant  may  introdnoe  the  balanoe  of  the  oonTersation 
showing  his  denial  of  his  liability:  Stevenmm  ▼•  Hef,  43  Pla.  8t  191.  Bri- 
denoe  of  a  oonTersation,  in  which  a  husband  admitted  his  liability  for  a  debt 
inoorred  by  hia  wif e^  being  introdaoed,  the  remainder  of  what  was  said  is 


fiept  1862.]  R0U8B  V.  Whited.  845 


iMld  •^*«*— Hi^  to  ahoir  UiaA  the  plaintiff  in  raeh  oomramtun  mkrepro- 
Matod  tlM  aatero  cf  his  ebhiit  and  misled  the  defendant  to  make  the  pron- 
iw:  Brwm  ▼.  ifw^eM;  80  Vt.  68.  Where  parol  eWdenoe  was  admitted  to 
ahow  what  a  party  taatifled  to  on  a  former  oooaaion,  it  waa  held  that  the 
•eama  kind  of  evidenoe  waa  admiwiWe  on  behalf  of  the  other  party  to  prona 
oontradiotoiy  atatementa  of  the  witneea  on  looh  former  oooaaion:  Tfprrd  t. 
Woodbridge.  27  K.  J.  L.  418. 

Where  part  of  a  letter  has  been  read,  other  explanatory  parta  are  admiwi- 
Ue:  WaOxrr.  Origgs,  28  Qtu  KI2,  Where  a  letter  is  road  to  oharge  a  party, 
Ikia  auwer  is  held  to  be  admiseiblo  in  replyt  under  the  role  which  admita  tho 
whole  ol  a  oonvenation  or  trannotioax  Soe  T.  Dag,  7  Gtr.  4  P.  705;  Oibmm 
T.  Laeg,  87  Ind.  202;  Letter  t.  Svttonp  7  Mioh.  829;  lAvermort  t.  SL  John,  4 
Eob.  ^.Y.)12.  80^  whflto  the  reply  to  a  letter  iaintrodnoed,  it  is  held  that 
the  otiier  psirty  may  explain  sooh  answer  by  introdnoing  the  letter  to  whieh 
it  waa  a  reply:  Watem  ▼.  Moore^  1  Gtr.  ft  K.  828.  Where  a  lotter  referred 
to  a  mamonndnmy  and  one  party  read  the  letter,  to  charge  the  other,  it  waa 
held  that  the  other  mi|^  explain  the  letter  by  introdmoing  the  memorandna 
fneyidenee:  SoTMyT.  AiiAA,4Har.  4J.  48S.  Beoanse  one  letter  of  a  series 
as  in  a  letter  copying-book,  is  admitted,  this  is  not  groond  for  admitting  the 
w^ole  aeiieo  or  book  of  lettera:  8ti»rge  t.  Buekcmanf  2  MabL  ft  R.  00.  Bat 
where  a  defendant  makes  eridenoe  d  a  nnmber  of  a  series  of  plaintiff's  let* 
iers  to  ohafge  him,  this  makes  the  whole  series  eyidenoe  for  the  phintifli 
Zimmermmr,  Bmberp  20  Ala.  870;  Sa^fmimd  ▼.  Bdwland^  17  Wend.  880. 

Where  a  firm  book  is  need  by  a  partner  merely  for  the  purpoee  of  fixing  a 
date^  the  cntriea  of  aooovnts  in  the  book  are  not  therefore  admissible  in  e?i> 
dsnoe:  AbbaUr.  Peamm,  180  Mass.  101.  Batif  a  party  wishes  to  avail  him- 
asll  of  credita  in  a  book  of  aooovnts,  he  cannot  alone  introduce  the  entriea  cf 
endft  credita;  the  whole  book  becomes  evidencet  Veithe  ▼.  Hagge,  8  Iowa,  168| 
Piper  T.  WMk,  66  Fa.  St  00.  It  la  held  that  a  party  cannot  read  distinet 
and  diaoonneoted  paragraphs  In  a  newspaper  because  one  baa  been  read  by  hia 
adTcrsaiy:  Darhgr,  Ouedeg,  1  HnrL  ft  N.  1.  If  partof  an  affidavit  or  depo* 
eiticn  ia  leod  in  evidence^  tiie  remainder  relatlTe  to  the  same  matter  may  be 
wmds  I^arredr,  J'orrBii;  6  Doer,  102;  Webeierr*  Co&fer, 66 Me.  165;  Lgndew^ 
MfOregor,  18  AUen,  172;  bat  this  does  not  necessitate  nor  does  it  anthorlaa 
theiHiolatobevead:  ffomimer.  0*2>omiea;  6 Hon,  474^  citing  the  principal 
eaee.  Where  part  d  a  record  is  offered  in  evidence  by  one  party,  it  is  held 
that  the  other  may  read  the  rest  of  it  in  evidence:  Baher  v.  MggaU,  14  Id. 
131;  ffaOer.  EO,  18 Mo.  612;  DaeUr.  Forrest,  2Cranoh  0.  O.  23;  Staier. 
Hmuktma,  81  Ind.  486.  80  if  part  of  a  pleading  is  read  or  adopted  to  charge 
%  party,  he  may  offvthe  rest  of  it  in  explanation;  for  admissions  in  a  plead- 
faig  most  be  accepted  aa  an  entirety:  Penmdlv.  Meger,  2  MacL  ft  B.  08;  Bun^ 
foat  V.  WM^  1  Stsw.  10;  Doeim  v.  FleweUen,  20  Ga.  40;  OUdereleeee  v. 
Jfaionqr,  6  Dner,  888;  Chodgear  y,  Dela  Vergme,  10  Hun,  fO^}  bat  a  parly 
eaanot  nee  the  rest  of  hia  pleading  aa  affirmative  evidenee  for  himaelli  O^mh 
V.  Add;  21  Mo.  808L 
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LOWBBY   V.   StEWABD* 

Dbait  by  OostaaaoB  on  his  CoirsiaiaEi  iob  Sum  Patablb  to  Thib»- 
PlRSOH  out  of  prooeeda  of  goocU  when  the  suno  ahoold  be  aoldp  ia  a 
ipaoifio  appropriatioii  to  the  lua  of  tho  latter,  and  bmda  tfao  ooniignee  t» 
retam  ao  mach  of  the  prooeeda  aa  ia  neoeaaary  to  meet  the  draft;  and  tlio- 
obligatioii  of  the  oonaignee  to  the  payee  ia  not  discharged  by  failnre  ef 
the  payee  to  preeent  the  draft  for  payment  for  aoTeral  mooth%  and  an 
agreement  in  the  mean  time  between  the  oonaignnr  and  oonaignae  for  %■ 
new  appropriatiaa  of  the  fond  lor  the  benefit  of  the  latter. 

Action  against  defendaDts  for  the  amount  of  a  draft  against 
them  held  by  plaintifb.  It  appeared  from  the  evidenoe  that 
Btrippleman  and  Boyce,  a  firm  of  Columbus,  Texas,  consigned 
cotton  to  defendants,  Steward  A  Co.,  of  New  York,  finrwarding. 
at  the  time  the  biU  of  lading,  and  notifying  them  that  they 
had  drawn  on  them,  in  favor  of  Lowery  &  Ca,  for  five  huD« 
dred  dollars,  payable  when  the  cotton  should  be  sold.  Strip* 
pieman  and  Boyce  also  wrote  to  plaintiff's  (Lowery  A  Ca),. 
notifpng  them  that  such  draft  was  forwarded  inclosed  witii 
the  letter;  but  it  seems  the  former  firm  fEoled  to  inclose  the- 
draft.  Lowery  &  Co.,  nevertheless,  took  the  letter  to  Steward 
A  Co.,  and  stated  the  facts,  whereupon  they  were  informed 
that  it  was  all  right,  that  the  draft  would  be  paid  out  of  the- 
proceeds  of  the  cotton  when  sold.  The  draft  came  to  hand 
several  months  later,  when  plaintiff  presented  it  for  payment^ 
but  defendants  refused  to  pay  because  in  the  mean  time  they 
had  appropriated  the  proceeds  of  the  cotton  to  the  payment  ot 
their  account  against  Strippleman  and  Boyce,  in  pursuance  ot 
directions  from  the  latter  firm.  Judgment  for  plaintiffs.  I>^ 
fondants  appealed. 

Waldo  HutehingSf  for  the  appellants. 

Jbftn  SesdonBf  for  the  respondents. 

By  Court,  Smith,  J.  The  letter  of  Strippleman  and  Boyce- 
to  the  defendants,  dated  March  1,  1853,  accompanying  and 
inclosing  a  bill  of  lading  of  the  twenty-four  bales  of  cotton, 
expressly  advised  them  that  they  (Strippleman  and  Boyce) 
had  written  to  Messrs.  Archibald  H.  Lowery  A  Ca,  121  Front 
Street,  New  York,  inclosing  a  draft  on  their  (defendants') 
house  for  five  hundred  dollars,  payable  when  the  said  cottoa 
was  sold.  This  was  a  clear  and  explicit  appropriation  of  five 
hundred  dollars  of  the  proceeds  of  said  cotton,  when  sold,  te- 
ihe  use  of  A.  H.  Lowery  A  Co.,  payable  upon  the  presentatioo^ 
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of  the  said  draft.  The  defendants  obvioody  so  regarded  it  at 
the  time,  for  in  their  letter  of  the  date  of  March  28th,  acknowl- 
edging the  receipt  of  the  bill  of  lading,  they  Bay:  ^'  Your  draft 
in  £aTor  of  A.  H.  Lowery  &  Co.  shall  be  honored  from  the  pro- 
ceeda  of  the  cotton,"  etc.;  and  the  statement  of  the  defend- 
ants, by  their  clerk,  in  the  presmoe  of  one  of  the  defendants, 
that  ^'it  was  aU  right,  and  that  the  draft  woold  be  paid  out  of 
the  proceeds  of  the  cotton,"  is  to  the  same  effect  The  draft 
was  not  a  bill  of  exchange,  requiring  acceptance  to  bind  the 
drawers,  bot  a  specific  draft  or  order  upon  a  particular  fond: 
Story  on  Bills  of  Exchange,  86.  It  was  equivalent  to  an 
assignment  in  equity  to  Lowery  4fe  Co.  of  so  much  of  the  pro- 
ceeds of  the  cotton:  JforCon  v.  iVaylor,  1  Hill,  684.  Sofiurasthe 
defendants  are  concerned  in  the  sale  of  this  cotton,  they  were 
bound  to  keep  five  hundred  dollars  of  the  proceeds  to  meet 
this  draft  What  their  rights  and  liabilities  would  have  been 
if  the  draft  had  not  been  presented  to  them  for  payment,  it  is 
unnecessary  to  consider,  for  the  draft  was,  in  fact  presented 
for  payment  befbre  they  had  parted  with  the  funds.  It  may 
be  that  the  plaintiff  could  not  have  maintained  an  action  for 
the  money  without  the  production  of  the  draft,  or  proof  of  its 
delivezy  and  loss.  The  promise  of  the  defendants  to  them, 
and  to  Btrippleman  and  Boyce,  was,  not  to  pay  Lowery  &  Ca 
the  money,  but  to  pay  the  draft  from  the  proceeds  of  the  cott(m. 
The  money  receiYed  from  the  sale  of  the  cotton,  to  the  extent 
of  five  hundred  dollars,  they  were  bound,  I  think,  to  keep,  as 
upon  special  deposit  in  their  hands,  for  the  benefit  of  the 
plaintiff,  to  meet  this  draft.  It  was  equitably  their  property, 
and  was  to  be  held  tea  them  till  called  for  by  the  production 
of  the  draft:  Berly  v.  Taylor,  5  Hill,  577.  No  question  could 
be  made  in  respect  to  the  correctness  of  this  view  of  the  draft, 
if  it  had,  in  fru^t,  been  inclosed  in  the  letter  of  Btrippleman 
and  Boyce  to  Lowery  &  Ca,  of  the  date  of  March  1, 1858. 
The  case  does  not  contain  the  special  findings  of  fact,  as  re- 
quired by  section  267  of  the  code,  and  we  must  therefore,  if 
need  be,  presume  such  fects  found  by  the  referee  as  will  sus- 
tain the  judgment:  Orant  v.  IforM,  22  N.  Y.  823;  Carman  v. 
PuU^  21  Id.  647.  But  if  it  was  necessary  so  to  find,  I  am 
inclined  to  think  the  referee  might  have  found  upon  the  evi- 
dence that  the  draft  was  delivered  to  Lowery  4fe  Co.  at  the  date 
of  the  letter  of  Btrippleman  and  Boyce  to  them  (March  28, 
1868).  Such  was  their  clear  intention,  which  equity  would 
eflfootnate  to  protect  the  title  of  Loweiy  A  Co.,  if  necessary. 
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oertainly  as  against  the  defendants,  who  had  fall  and  distinct 
notice  of  such  equity.  They  could  not  be  allowed  to  appro- 
priate the  fund  to  their  use,  or  to  any  other  use,  after  such 
notioey  and  their  positive  agreement  to  hold  the  funds  for 
Lowery  A  Ca,  certainly  not  to  the  payment  of  their  own  pre- 
cedent debt  against  Strippleman  and  Boyce. 

The  proceeds  of  this  cotton,  it  appears  fix>m  the  account 
dered  by  the  defendants,  was  $825.28.  Deducting  from 
sum  the  draft  of  the  consignees  of  August  8, 1853,  for  $353.04, 
accepted  by  the  defendants,  and  they  had  $472.24  applicable 
to  the  payment  of  the  plaintiff's  draft,  and  which  upon  no  pre- 
tense, as  shown  in  the  case,  could  the  defendants  retain  or 
refuse  to  apply  upon  plaintiff's  draft  But  I  think  they  are 
liable  for  the  payment  of  the  whole  draft,  upon  the  ground 
above  stated,  that  of  the  proceeds  of  the  said  twenty-four  bales 
of  cotton,  five  hundred  dollars  were,  at  the  time  of  its  receipt 
by  the  consignees,  distinctly,  in  legal  effect,  set  apart  and 
appropriated  for  the  use  and  benefit  of  the  plaintiff,  and  that 
as  soon  as  the  money  came  to  their  hands  from  the  sale  of  the 
said  cotton,  it  was  money  had  and  received  by  them  on  special 
deposit,  for  the  use  and  benefit  of  the  plaintiff,  which  they 
could  not  use,  or  appropriate,  or  apply  to  any  other  purpose. 
They  were  bound  to  keep  it  to  meet  this  draft,  which  they 
wero  informed  had  been  drawn  upon  it,  in  fiftvor  of  the  plain- 
tiff. If  instead  of  sending  cotton  to  the  defendants  for  sale, 
part  of  the  proceeds  to  be  paid  to  the  plaintiff  Strippleman 
and  Boyce  had  sent  to  them  five  hundred  dollars,  to  be  paid 
to  plaintiff  to  be  applied  on  their  debt  to  him,  on  production 
of  an  order  sent  for  that  purpose,  can  it  be  doubted  that  the 
money  would  be  received  and  held  in  trust  for  the  plaintiff,  at 
least  in  equity,  and  that  he  might  afiirm  the  trust  and  de- 
mand the  money,  if  the  draft  did  not  come  to  hand  or  was 
lost?  In  this  case,  the  money  was  to  be  applied  ui>on  the  debt 
of  Strippleman  and  Boyce  to  the  plaintiff.  In  the  letter  to 
Lowery  A  Co.,  of  Maroh  1st,  they  said:  '^  We  inclose  draft  on 
J.  Steward  A  Co.,  for  five  hundried  dollars,  which  you  will 
please  credit  on  our  note."  Plaintiff  then  held  their  note  ton 
$1,476.50,  due  February  6th  proviously.  The  appropriation  of 
the  fund  was  complete  as  soon  as  the  cotton  came  to  the  de- 
fendants' hands.  They  were  the  trustees  of  the  cotton  and  its 
proceeds  for  the  plaintiff's  benefit,  to  the  amount  of  five  hun- 
dred dollars.    The  draft  or  order  was  necessary  only  for  a 
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Toucher.    They  were  not  bound  to  acoept  the  draft;  aocept- 
anee  was  entirely  nnnecessary. 
I  think  the  judgment  below  should  be  affirmed* 

DsNiOy  0.  J^  and  Daydbs,  Suthbblahd,  and  OouiiDi  JJ.^ 
eoDOurred. 

Judgment  affirmed* 

SqUFSOui  Annaifiim^  oa  AamammKn  ov  DnuHnM  10  Baoom  Ihra» 
8m  Fkld  T.  Mayor  ^  Nem  Forl^  ISI  Am.  Doo.  486»  and  note  440;  Martm  r. 
Jf OMTt  70  Id.  228^  and  note  226.  An  aangmnflnt  of  nonmrigting  bat  d«finit» 
•zpaoted  fiind%  i  a.,  fundi  to  bo  mado,  operateo  «o  an  appropriation  and 
Itanafag  thoreof»  and  la  onf oroeabla  whon  tho  fundi  axo  made^  wharo  notioe  of 
Iba  tnnalar  ia  gmn  to  tbo  debtor:  Hattr.  Bt^ah,  2  Abb.  App.  Deo.  907| 
&  a»  1  K^yea»  169;  ChMOagher  t.  NkkoU,  16  Abb.  F^.,  K.  S.,  342;  S.  O..  60 
H.  Y.447;  iUto  t.  A)faMi;  14  Hun,  869;  Porler  t.  Bcufer,  19  Id.  417;  J^ 
▼.  m>bert$,401S.  Y.  488;  Alfferr.  iSfeoM^MId.  16;  Mungerr.  Shmmon,  61  Id. 
07;  BriUr.  2Mb» 81  Id.  461;  2)«Roaii t.  Barfing  6  Bob.  472;  Shittliwm'fh t> 
7  U.  m,  all  citing  the  priao^ 
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laft  Naw  Toan,  973.] 

BT  Viaa  ov  Horn  WmuH  was  bbdio  Bou/r  ujiiua  Oov* 
fmacr  wiU  not  relioye  oontraetor  from  liability  to  an  action  for  money 
advanoad  vpon  the  contract,  and  damagea  for  ita  non*per2ormanoey  al« 
tfaooi^  at  tiie  time  of  the  fire  he  had  sabatantially  performed  hia  oon* 
tvael^  if  the  bonae  had  not  been  oow^letely  finiahed  and  deliyored. 

Action  tar  money  advanced  upon  a  oontract,  and  for  dam* 
agea  tor  ita  non-performance*    The  opinion  states  the  facts. 

Homer  A.  NeUon^  for  the  appellants. 

John  JT.  PorUTf  for  the  respondents. 

By  Court,  Dayies,  J.  On  the  81st  of  August,  1867|  Cor* 
nelius  Chambers,  by  a  written  contract,  agreed  to  make,  erect^ 
build,  and  furnish  for  the  plaintiffs  a  school-house,  according 
to  certain  plans  and  specifications,  and  to  famish  the  mate- 
rials, for  the  sum  of  $678.50.  The  school-house  was  to  be 
completed  on  the  first  day  of  October,  1867.  The  defendants 
guaranteed  the  performance  of  the  contract  on  the  part  of  the 
builder.  The  building  was  not  completed  on  the  first  day  of 
October,  and  it  was  burned  down  on  the  night  of  the  6th  of 
October.  The  judge  who  tried  the  cause  found,  as  matter 
ef  hd,  that  the  contract  was  substantially  performed  by 
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dhamben,  Dut  that  the  building  was  not  entirely  oompleted, 
according  to  the  specifications,  there  remaining  to  be  done  a 
small  amount  of  painting,  and  the  hanging  of  the  window* 
blinds,  and  that  the  same  had  not  been  formally  accepted  nor 
the  key  delivered,  on  the  6th  of  October.  This  action  is 
brought  to  recover  the  money  paid  on  account  to  Chambers, 
as  the  building  progressed,  and  for  the  damages  which  the 
plaintiffs  have  sustained  by  reason  of  the  non-completion  of 
the  contract,  the  fulfillment  of  which  was  guaranteed  by  the 
defendants.  It  is  undeniable  that  the  school-house  was  not 
completed,  nor  delivered  and  accepted  by  the  plaintiffs  at  the 
time  of  its  destruction.  They  had  a  right  to  insist  upon  the 
completion  of  the  contract,  according  to  its  terms,  and 
the  builder  did  not  allege  or  pretend  that  he  had  completed  it 
A  substantial  compliance  with  the  terms  of  the  contract  will 
not  answer  when  the  contractor,  as  in  this  case,  admits  and 
concedes  that  the  work  was  incomplete;  he  was  still  in  pos- 
session, engaged  in  its  completion.  According  to  the  testi- 
mony, about  sixty  dollars  was  yet  to  be  expended  on  the 
building.  Had  the  builder  completed  the  buildiilg,  and  com- 
plied with  his  contract,  at  the  time  of  the  destruction  of  the 
school-house?  I  am  constrained  to  say  he  had  not  He  was 
not  only  to  complete  it  in  accordance  with  its  terms,  but  was 
to  deliver  it  over  to  the  plaintiffs  thus  finished,  or  ofiSar  to  de- 
liver it,  before  his  whole  duty  was  performed.  Now  it  is  un- 
deniable that  the  builder  did  not  do  this.  A  portion  of  the 
work  was  yet  to  be  done;  the  builder  was  still  in  possession, 
and  actually  engaged  in  the  work  of  completion  at  the  time  of 
its  destruction.  This  court  has  declared  the  law  in  this  state 
to  be,  that  a  contract  for  the  building  of  a  vessel,  or  other  thing 
in  esscy  does  not  vest  any  property  in  the  party  for  whom  it  is 
to  be  constructed,  dturing  the  progress  of  the  work,  nor  until  it 
is  finished  and  delivered,  or  at  least  ready  for  delivery,  and 
approved  by  such  party.  It  is  said  all  the  authorities  agree 
in  this:  Andrew9  v.  Dwrant^  11  N.  Y.  85  [62  Am.  Dec.  55], 
and  authorities  there  cited.  And  it  was  also  held  that  the  law 
is  the  same,  though  it  be  agreed  that  payment  shall  be  made 
to  the  builder  during  the  progress  of  the  work,  and  suoh  pay* 
ments  are  made  accordingly. 

In  Mueldaw  v.  McmgleSy  1  Taunt  818,  which  arose  out  of  a 
contract  for  building  a  barge,  the  whole  price  was  paid  in 
advance,  the  vessel  was  buil^  and  the  name  of  the  person 
who  contracted  for  it  was  painted  on  the  stem,  yet  it  was 
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lield  that  the  title  remained  in  the  builder.  Lawrence,  J^ 
aaid:  '*  No  prcqpertjr  vests  till  the  thing  is  finished  and  deliv- 
ered." In  Merriti  v.  Johnwny  7  Johns.  478  [6  Am.  Dec.  289], 
where  a  sloop  was  agreed  to  be  bnilt,  and  one  third  of  the 
price  was  to  be  paid  when  one  third  of  the  work  was  done, 
two  thirds  when  two  thirds  were  done,  and  the  balance  when 
it  was  completed;  and  before  it  was  finished  it  was  sold  on 
execution  against  the  builder  after  more  than  one  third  had 
been  done,  and  more  than  that  proportion  of  the  price  had 
been  paid, — the  court  held  that  the  vessel  was  the  property  of 
the  builder,  and  not  of  the  person  who  engaged  it  to  be  con* 
Btmcted.  The  court  says,  in  its  opinion:  ^'  The  sloop  did  not 
become  his  property  [the  person  for  whom  it  was  built]  until 
finished  and  delivered."  The  supreme  court  of  Massachusetts, 
in  AdatnB  v.  NichoUj  19  Pick.  276  [81  Am.  Dec.  137],  a  case 
quite  like  the  present,  say:  '^  It  is  not  very  material  to  con- 
dder  whose  property  the  house  was  before  its  destruction. 
The  principal  defendant  had  contracted  to  build  and  finish  a 
house  on  the  plaintiff's  land.  After  the  confiagration,  he 
might  have  proceeded,  under  the  contract,  and  if  he  had  com* 
pleted  a  house  according  to  the  terms  of  his  agreement,  the 
plaintiff  would  have  been  bound  to  perform  his  part  of  the 
stipulations.  So  if  in  any  stage  of  its  prc^gress  he  had  seen  fit 
to  remove  any  part  of  the  materials  and  substitute  others,  the 
plaintiff  could  not  complain.  They  must,  therefore,  be  demned 
to  be  at  his  risk.  And  if  he  had  not  intended  to  incur  this 
risk,  he  should  otherwise  have  stipulated  in  his  agreement. 
Had  the  article  to  be  made  been  a  chattel,  or  a  coach,  or  a 
vessel,  it  is  extremely  clear  that  the  materials,  in  the  first 
place,  and  the  article  itself  in  every  stage  of  its  manufacture 
from  its  inception  to  its  completion,  would  have  been  at  the 
risk  of  the  builder.  Now  it  is  not  easy  to  perceive  how  it  can 
make  any  difference  in  the  construction  or  operation  of  the 
contract  that  the  thing  manufactured  was  to  be  attached  to 
the  freehold." 

The  builder,in  the  present  case,  by  his  own  contract,  created 
a  liability  and  incurred  a  duty,  which  the  defendants  guar- 
anteed he  should  perform,  and  which  he  has  not  performed. 
In  justificaticm  of  such  non-performance,  he  alleges  the  de» 
stmction  of  the  building  by  fire  and  inevitable  accident,  with- 
out  any  fiftult  on  his  part.  The  law  is  well  settled  that  this  is 
no  legal  justification  for  the  non-performance  of  the  contract 
This  sulgect  was  most  carefully  considered  and  elaboratalj 


863  ToMPKiNB  V.  Dudley.  [New  Yotk^ 

discussed  in  the  case  of  Harmony  y.  Binghanij  12  N.  Y.  99  [63 
Am.  Dec.  142],  and  it  was  then  held  by  this  court  that  when 
a  party  is  prevented  by  the  act  of  (jod  fit>m  discharging  a 
duty  created  by  the  law,  he  is  excused;  but  when  he  engages 
unconditionally,  by  express  contract,  to  do  an  act,  perform- 
ance is  not  excused  by  inevitable  accident,  or  other  m^oxeeeen 
contingency  not  within  his  control.  Edwards,  J.,  says:  "This 
rule  has  been  uniformly  followed,  and  that,  too,  even  in  cases 
in  which  its  application  has  been  considered  by  the  court  as 
attended  with  great  hardships."  Buggies,  J.,  said:  ^' It  is  a 
well-settled  rule  of  law  that  when  a  party,  by  his  own  contract^ 
absolutely  engages  to  do  an  act,  it  is  deemed  to  be  his  own 
fault  and  folly  that  he  did  not  thereby  expressly  provide 
against  contingencies,  and  exempt  himselT  from  responsibiliij 
in  certain  events;  and  in  such  a  case,  therefore,  that  is,  in  the 
instance  of  an  absolute  and  general  contract,  the  performance 
is  not  excused  by  an  inevitable  accident  or  other  contingency, 
although  not  foreseen  by  or  within  the  control  of  the  party." 
These  principles  have  been  applied  by  the  supreme  courts  ot 
Massachusetts,  Connecticut,  and  New  Jersey,  in  cases  almost 
entirely  analogous  to  the  one  now  under  consideration.  In 
Adams  v.  Nichoh,  19  Pick.  276  [81  Am.  Dec.  137],  the  action 
was  ui>on  a  bond  executed  by  Nichols,  one  of  the  defendants, 
as  principal,  and  by  Selkirk,  the  other  defendant,  as  surety, 
conditioned  that  Nichols  should  fully  perform  an  agreement 
in  writing,  by  which  he  contracted  to  erect  a  dwelling-house  for 
the  plaintiff,  on  the  plaintiff's  land.  It  was  agreed  that  at  the 
time  of  the  execution  of  the  bond  and  agreement,  the  plaintiff 
advanced  to  Nichols  the  sum  of  four  hundred  dollars,  in  punm- 
ance  of  such  agreement;  that  subsequently  Nichols  commenced 
building  the  house,  and  continued  to  work  on  it  until  the  23d 
of  August,  1836  (the  agreement  having  been  made  October  5, 
1836),  at  which  time  it  was  raised,  and  principally  covered^ 
and  materials  prepared  for  finishing  it;  that  on  the  night  sao- 
ceeding  that  day  the  house  was,  from  some  cause  unknown  to 
both  parties,  wholly  destroyed  by  fire,  and  that  Nichols  did 
not  offer  to  rebuild  the  house.  The  trial  was  had  before  Shaw, 
C.  J.,  who  ruled  that  the  destruction  of  the  house  did  not  con* 
stitute  a  legal  defense  to  the  action,  and  a  verdict  was  taken 
for  the  plaintiff,  by  consent,  subject  to  the  opinion  of  the  court. 
Morton,  J.,  in  delivering  the  opinion  of  the  court,  says:  '*  The 
defendants  do  not  pretend  that  they  have  executed  their  cou- 
tract  to  build  a  house  for  the  plaintiff,  but  contend  that  the 
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fSaots  discloeed  famish  a  lej^^ai  excuse  for  not  doing  it.  ...  • 
In  these  and  similar  cases,  which  seem  hard  and  oppressive, 
the  law  does  no  more  than  enforce  the  exact  contract  entered 
into.  If  there  was  any  hardship,  it  arises  from  the  indiscre- 
tion or  want  of  foresight  of  the  suffering  party.  It  is  not  the 
province  of  the  law  to  relieve  persons  from  the  improvidence 

of  their  own  acts The  original  contract  remaining  in 

force,  and  there  being  no  legal  excuse  for  not  executing  it,  the 
defendants  are  liable  for  the  damage  which  the  plaintiff  bub* 
tained  by  the  non-performance  of  it" 

In  the  case  of  School  District  No.  1  v.  Darkchyy  25  Conn.  530 
[68  Am.  Dec.  871],  the  defendant,  on  the  seventh  day  of 
December,  1853,  made  a  contract  in  writing  with  the  plaintiff  to 
build  the  school-house  for  the  sum  of  $2,469,  and  to  complete  the 
same  by  the  first  Monday  of  May,  1854;  a  part  of  the  price  to  be 
paid  by  installments,  as  the  work  progressed.  The  defendant 
commenced  the  building  of  the  same,  and  had  nearly  com- 
pleted it,  when,  on  the  27th  of  April,  1854,  it  was  struck  by 
lightning,  and  consumed  by  the  fire  communicated  thereby. 
At  this  time  he  had  received  one  thousand  dollars  of  the  price, 
having  been  entitled  thereto,  under  the  contract,  by  the  pro- 
gress of  the  work.  Ellsworth,  J.,  in  delivering  the  opinion  of 
the  court,  says:  ^'The  defendant  did  agree,  absolutely  and  un- 
qualifiedly, tiiat  the  building  should  and  would  be  completed 
and  ready  to  be  delivered  to  the  plaintiffs,  by  the  first  Monday 
of  May,  at  the  furthest.  This  he  has  not  done.  The  building 
has  not  been  completed  nor  delivered,  although  it  is  true  he 
nearly  finished  it,  and  it  is  found  could  and  would  have  com« 
ideted  it,  had  it  not  been  destroyed  by  lightning.  In  the  con* 
tract  he  made  no  provision  for  any  contingency  or  event 
whatever,  and  the  question  is,  Can  he  now  incorporate  into  his 
contract  a  provision  for  a  contingency  or  a  condition,  or  must 
he  abide  by  his  positive  and  absolute  undertaking?"  After 
an  able  discussion  of  the  question,  and  a  careful  review  and 
analysis  of  the  cases  bearing  upon  it,  the  learned  judge  came 
to  the  conclusion  that  the  defense  set  up  affords  no  justifica- 
tion for  the  non-performance  of  the  contract,  and  that  the 
plaintifb  were  entitled  to  recover  their  damages  by  reason  of  a 
breach  thereof . 

The  only  additional  case  needful  to  refer  to  is  that  of  School 
Tnuiees  of  Trenton  v.  Bennett^  27  N.  J.  L.  514  In  that  case, 
a  person  had  contracted  with  the  owner  of  a  lot  to  build,  erect, 
and  complete  a  building  thereon,  and  by  reason  of  a  latent 
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defect  in  the  Boily  the  building  fell  down  before  it  was  oom- 
pletedy  and  the  supreme  court  of  New  Jersey  held  that  the  loss 
fell  upon  the  contractor,  and  that  when  the  contract  was,  hy 
its  terms,  to  build  and  complete  a  building,  and  find  mataials 
for  a  certain  entire  price,  payable  in  installments  as  the  work 
progresses,  the  contract  is  entire,  and  if  the  building,  either  by 
fault  of  the  builder  or  by  ineritable  accident,  is  destroyed  be> 
fore  completion,  the  owner  may  recover  back  the  installments 
he  has  paid. 

The  court,  in  its  opinion,  says:  ^  No  rule  of  law  is  more 
firmly  established  by  a  long  train  of  decisions  than  this,  that 
where  a  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himseli^  he  is  bound  to  make  it  good,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might  haye 
provided  against  it  by  his  contract.''  And  in  reference  to  the 
argument  of  hardship,  the  court  very  justly  says:  ^^No  matter 
how  harsh  and  apparently  unjust  in  its  operation  the  rule  may 
occasionally  be,  it  cannot  be  denied  that  it  has  its  foundation 
in  good  sense  and  inflexible  honesty.  The  party  that  agrees 
to  do  an  act  should  do  it,  unless  absolutely  impossible.  He 
should  provide  against  contmgencies  in  his  contract  When 
one  of  two  innocent  persons  must  sustain  a  loss,  the  law  casta 
it  upon  him  who  has  agreed  to  sustain  it,  or  rather,  the  law 
leaves  it  where  the  agreement  of  the  parties  has  put  it;  the 
law  will  not  insert  for  the  benefit  of  one  of  the  parties,  by  con- 
struction,  an  exception  which  the  parties  have  not,  either  by 
design  or  neglect,  inserted  in  their  engagement  If  a  party, 
for  a  sufficient  consideration,  agrees  to  erect  and  complete  a 
building  upon  a  particular  spot,  and  find  all  the  materials, 
and  do  all  the  labor,  he  must  erect  and  complete  it,  because  he 
has  agreed  so  to  do." 

I  arrive  at  the  conclusion  that  the  law  is  well  settled  that 
the  defense  interposed  by  the  defendants  constitutes  no  justi- 
fication to  Chambers,  the  builder,  for  the  non-performance  of 
his  contract  with  the  plaintiffs,  and  that,  having  guaranteed 
for  an  adequate  consideration  expressed  therein, — its  perform- 
ance,—  they  are  liable  to  respond  to  the  plaintiffs  for  the 
damages  which  they  have  sustained  by  reason  of  such  non-per- 
formance. If  these  views  are  concurred  in  by  my  brethren, 
the  judgment  appealed  bam  must  be  reversed,  and  a  new  trial 
should  be  had,  with  costs  to  abide  the  event 

Wright,  Gould,  Allen,  and  Smith,  JJ.,  concuned. 

Judgment  reversed,  and  new  trial  ordered. 
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pAxrr  ST  Ezntns  Cohtbact  Enoaozno  id  do  Am  is  hot  EsLnmo)^  hj 
^mb&tqumkt  eumalty  or  ineyitablo  accident^  from  perfonnaiioe^  or  irom  maidbg 
the  oitlier  party  good  if  performance  beoomes  imponible:  See  Harmony  r, 
Bimi^nm,  62  Am.  Dec  14S;  and  note  151.  ^tle  to  building  or  mannfaotnred 
«iticle^  when  paaMe  eo  aa  to  reliere  the  eontraetor:  See  Andrtw$  t.  Duramip 
§2  Id.  S&t  and  eztenshre  note  thereto  65-68L  Ko  default  in  performanoe  of 
am.  eatire  oontract  from  whatever  oanie,  ezoept  act  of  God,  wiU  ezooae  tiks 
from  foil  performanoe^  or  entitle  him  to  reoover  for  pert  perform* 
aa  on  ^ncuiliim  menuL'  JeMu  t.  Wheeler^  2  Abb.  App.  444;  S.  O.,  87 
How.  Pr.  471;  and  2  K^yee,  666;  SiUoT.  Bin$u,3  Ahh.  App.  879;  &  O.,  44 
BteK  00;  and  1  Keyee,  479;  Ckam  r.  Eogan,  3  Abb.  Pr.,  K.  8,  66;  S.  C,  4 
Sobc  96;  SmUh  t.  MeCbuie^,  45  Barb.  615;  OlMm  t.  Ecpe  ln$.  Cb.,  51  U. 
€65;  i9eiiilr(|^ T.  Jfodt^  6Da]y,  3;  SkerwoodT.  Agrkuliwai In$.  Cb.,  10 Hon, 
1;  Wheekr  t.  CbiMdcAarf  Jf.  L.  I.  Ok,  16  U.  322;  and  aooidental  fire  is 
aot  of  Qod  in  thia  regard:  Dexter  t.  ^otAmi,  55  Barb.  287;  MeNeod  t. 
2Thomp.  &0.  366.  The  reaaon  for  thia  rule  ia  aaid  to  be  that  the 
if  they  wiahed,  mighty  by  the  oontraot^  hare  provided  againat  anoh 
DesBUr  t.  NwUm,  4,7  N.  Y.  64;  S.  a,  3  Thomp.  k  O.  371| 
Mooik  v.  Spuifim  Dm^  JUM,  00.^90  N.  Y.  492;  Detamut  L.  ^  W.  S.  B.  Ok 
4Jenea4&139.    AU  of  the  abeire  eiia  tht  piiiiflipal 
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Of  Wabbabtt  Of  QvALirr  of  Chateils  eaamol  be  ael  19  fcj  wsf 
of  defaaie^  reooapoMnt^  or  oomtenlaimt  by  the  aooommodatlflB  indetsat 
of  a  note  giviafortho  prioe  d  the  ohattola  in  an  aotionagafatft  bin 


Ckam  IDE  DjkMAam  ior  Bbbaoh  ov  Wabbahtt  zm  Sjui  doea  net  vhI 
npon  a  &ilnre  of  the  ooqBderation  of  the  oontraot  on  whioh  the  aetioa 
k  f ponded,  bat  ia  a  diatbiot  olaim  whioh  may  be  let  up  by  way  of  defenae 
or  eoonteroUim,  in  the  aotion  for  the  prioe^  or  by  a  aeparate  aotifln»  the 
ibetion  to  do  which  reifai  in  a  principal,  and  oannot  be  made  Iqr  a  aoietyi 
ttoogh,  it  8eem%  a  aare^  would  be  relieved  in  eqvity  in  ease  ol  lae^ 
veBfljof  faiaprineipaL 

Acnoir  apon  a  piomiflsoiy  note^    The  opinion  itetot  fbi 


Charle$  A.  BapattOf  tor  the  appeUanl 

WUUam  Standey^  for  the  respondents. 

By  Court,  SxLDEKy  J.  The  defense  in  this  omo  is  nol 
Ibonded  on  a  fiiilme  of  the  consideration  of  the  note,  other- 
wise  than  by  a  defect  in  the  quality  of  the  timber  for  which 
it  was  given.  That  being  so,  if  there  was  neither  warranty 
nor  fraud  in  the  sale  of  the  timber,  the  defect  in  quality  con- 
stitutes no  defense:  Seiauu  v.  TToocby  2  Gaines,  48  [2  Am.  Dea 
216];   Swut  r.  Odgatey  20  Johns.  196  [11  Am.  Dec.  266]; 
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TTebft  ▼.  Carter^  1  Wend.  185  [19  Am.  Deo.  478];  Johnson  t. 
Titu9^  2  Hill,  606.  The  answer  does  not  allege  frand  in  tl%o 
transaction,  and  unless  it  shows  a  warranty  of  the  quality  of 
the  timber,  it  presents  no  defense  to  the  note,  either  partial  or 
totaL  The  argument  of  the  appellant's  counsel,  to  maintain 
the  position  that  the  defense  rested  upon  a  failure  of  consid* 
eration,  and  not  upon  a  claim  for  damages  on  a  breach  of 
warranty,  is  very  ingenious;  but  the  answer  and  the  proof 
show  that  all  the  timber  contracted  to  be  deliyeied  to  Van 
Pelt,  and  for  which  the  notes  were  given,  was  in  fiEU3t  delivered, 
and  the  real  ground  of  complaint  is,  that  a  much  larger  pro- 
portion of  it  than  was  shown  by  the  inspector's  certificateSi 
upon  the  faith  of  which  the  purchase  was  made,  proved  to  be 
of  inferior  quality.  The  law  being  well  established  that  such 
defect  of  quality,  in  the  absence  of  fraud  or  warranty,  consti* 
tutes  no  defense  to  the  note,  or  to  any  part  of  it,  and  there 
being  no  pretense  of  fraud,  it  follows  that  the  defense,  if  there 
is  any,  rests  upon  a  breach  of  warranty. 

The  question  then  arises,  whether  the  plaintiff,  an  aooom- 
modation  indorser  upon  a  note  given  by  Van  Pelt  to  the  plain- 
tiffs for  the  timber,  can  avail  himself  of  a  breach  of  the 
contract  of  warranty  in  regard  to  the  quality  of  the  timber, 
made  by  the  plaintiffs  to  Van  Pelt,  on  the  sale  to  him.  To 
decide  tiiis  question,  it  is  necessary  to  ascertain  the  ground 
upon  which  such  defenses,  by  way  of  recoupment,  as  they 
were  denominated  prior  to  the  adoption  of  the  code,  now 
partially,  if  not  wholly,  merged  in  t&e  much  broader  term 
^^counterclaim,"  were  admitted.  If  we  regard  such  defenses  aa 
resting  upon  a  fedlure  of  the  consideration  of  the  contract  on 
which  the  plaintiff's  action  is  founded,  then  unquestionably 
the  defendant  could  avail  himself  of  the  breach  of  warranty 
in  this  case,  because  an  indorser  or  surety  may  always,  where 
the  contract  has  not  been  assigned,  show  a  failure,  partial  or 
total,  of  consideration  of  his  principal's  contract  which  he  ia 
called  upon  to  perform.  But  if  such  defenses  are  regarded  aa 
the  setting  off  of  distinct  causes  of  action,  one  against  the 
other,  then  it  is  clear,  as  will  be  shown  hereafter,  that  this  do> 
fendant  could  not  avail  himself  of  such  defense. 

The  subject  of  the  precise  ground  on  which  a  defendant  is 
allowed  to  reduce  a  recovery  against  him,  in  an  action  upon  a 
contract,  by  alleging  and  proving  fraud  or  breach  of  war- 
ranty,— whether  the  contract,  where  there  is  fraud,  is  re- 
garded as  destroyed,  and  the  recovery  had  on  a  ^uawtwrn 
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meruit^  or  whetber  the  reduction  of  the  plaintifrs  claim  rests 
upon  A  partial  failure  of  considerationi  or  upon  the  setting  off 
d  distinct  claims  against  each  other, — has  often  been  dis- 
coased,  but  without  any  general  concurrence  of  opinion  on  the 
question:  MeAttigUr  ▼.  Bedbj  4  Wend.  90,  et  seq.;  8.  C.  in 
«irar,  8  Id.  109;  BaUerrnan  y.  Pitree^  8  Hill,  171, 177;  Ivea  y. 
Van  EppBj  22  Wend.  166;  NiehoU  y.  Dutenbwryy  2  N.  Y.  286; 
Vim  Epp$  y.  Harrimm^  6  Hill,  66  [40  Am.  Dec.  814];  Barber 
▼.  JEow,  Id.  78;  Ba$tm  r.  BtUter^  7  Bast,  479;  WUhera  y.  Oreene^ 
9  How.  218. 

A  oaieM  examination  of  the  subject^  I  think,  must  lead  to 
the  conclusion  that  whereyer  recoupment,  strictly  such,  is 
allowed,  distinct  causes  of  action  are  set  off  against  each 
other.  This  would  seem  to  follow  from  the  right  of  election, 
which  aU  the  cases  admit  the  defendant  has,  to  set  up  his 
elaim  isr  damages  by  way  of  defense,  or  to  resort  to  a  cross- 
action  to  recover  them:  Ii^es  y.  Van  Epps^  22  Wend.  167;  Bat- 
fmncHi  y.  Piereej  8  Hill,  171;  Britton  y.  3\imer,  6  N.  H.  481 
[2S  Am.  Dec  718];  Halaey  y.  Carter^  1  Duer,  667;  Barber  y. 
Bd9$j  6  Hill,  81;  Stever  y.  Lamaure^  WH  A  D.,  Lalor's  Supp., 
862;  note  a. 

In  many  cases  the  defendant's  damages  would  exceed  the 
amoont  of  the  plaintiff's  claim,  which  shows  condusiyely  that 
such  damages  do  not  rest  upon  a  mere  failure  of  consideration. 
Where  there  is  fraud,  the  party  deceiyed,  on  discoyering  the 
fraud,  may  rescind  the  contract;  but  if  he  does  not  do  that, 
the  contract  on  his  part  remains  entire,  not  broken  and  not 
modified,  and  hie  is  bound  to  perform  it  folly  according  to  its 
terms;  he  has,  howeyer,  arising  from  the  fraud,  a  distinct 
cause  of  action,  the  amount  of  which  he  may  set  off  against 
any  liability  on  his  part  growing  out  of  the  transaction  in 
which  the  fraud  was  perpetrated.  As  was  said  by  Bronson, 
J.,  in  Van  Epp$  y.  Harriean^  6  Hill,  66  [40  Am.  Dec.  814]: 
^  When  sued  for  the  price,  the  yendee  may,  in  general,  recoup 
damages;  but  while  he  retains  the  property,  he  cannot  treat  the 
contract  as  wholly  ydd,  and  refiise  to  pay  anything.  By 
retaining  the  property,  he  affirms  the  yalidity  of  the  contract, 
and  can  be  entitled  to  nothing  more  than  the  damages  which 
he  has  sustained  by  reason  of  the  fraud."  The  same  principle 
is  applicable  to  cases  of  warranty,  except  that  the  breach  of 
warranty  giyes  no  right  to  rescind,  unless  there  is  an  express 
contract  to  that  effect:  Street  y.  Blay^  2  Bam.  &  AdoL  466; 
Vcarheee  y.  Earl,  2  HSO.  288  [88  Am.  Dec.  688];  Cary  y.  Orn- 
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man,  4  Id.  625  [40  Am.  Dec.  299] ;  MuUer  v.  Eno,  14  N.  Y.  697; 
Thornton  ▼.  Wynn,  12  Wheat.  183;  Lattin  y.  Davis,  Hill  A  D^ 
Lalor's  Sopp.,  16.  In  ordinaiy  cases  of  breach  of  wanantf, 
therefore,  both  contracts  remain  binding  to  their  fiill  extent^ 
and  where  recoupment  is  allowed,  damages  fiur  a  breach  on 
one  side  are  set  off  against  like  damages  on  the  other  aide. 
The  "cross-claims  arising  oat  of  the  same  transaction  oom- 
pensate  one  another,  and  the  balance  only  is  recovered'':  Beak 
v.  McAKsUr,  8  Wend.  115;  Ives  y.  Van  Epp$j  22  Id.  156;  Bat^ 
terman  y.  Pierce,  8  Hill,  174;  NiehoU  v.  Dueenbury,  2  N.  Y. 
287. 

It  has  always  been  optional,  as  is  suggested  above,  since  the 
doctrine  of  recoupment  has  gained  a  foothold  in  Uie  ooorta, 
with  a  party  who  has  sustained  damages  by  fraud  or  breach 
of  warranty  in  the  purchase  of  goods,  when  sued  for  their 
price,  to  set  off  or  recoup  such  damages  in  that  action,  or  ta 
reserve  his  claim  for  a  cross-action;  and  when  he  elected  to 
recoup,  he  could  not,  under  the  Revised  Statutes,  have  a  bal- 
ance  certified  in  his  favor,  nor  could  he  maintain  a  subsequent 
action  for  such  balance:  Sickels  v.  Pattieon,  14  Wend.  257  [2S 
Am.  Dec.  627];  Batterman  v.  Pierce,  8  Hill,  171;  WUder  v. 
Case,  16 Wend.  583;  Stever  v.  Lamoure^  Hill  &  D.,  Lalor's  Supp^ 
852,  note  a;  Briiton  v.  IWner,  6  N.  H.  481  [26  Am.  Dea  713]. 

Under  the  code  of  procedure,  doubtiess  a  balance  might  be 
recovered:  Code,  sees.  150-274;  Ogden  v.  Coddington,  2  E.  D. 
Smith,  817;  but  the  right  of  election  to  set  up  a  counterclaim 
in  defense,  or  to  bring  a  cross-action  for  it^  still  exists:  JETolMy 
V.  Carter,  1  Duer,  667;  WOch  v.  RazeUon,  14  How.  Pr.  97, 
Now  it  is  not  easy  to  reconcile  with  these  established  princi- 
ples the  right  of  the  defendant  in  this  suit  to  avail  himself  of 
the  claim  which  Van  Pelt  may  have  against  the  plaintiffs  on 
a  breach  of  warranty:  1.  Such  damages  constitute  a  counter- 
claim, and  not  a  mere  failure  of  consideration,  and  not  being 
due  to  the  defendant,  cannot  be  claimed  by  him:  CSode,  sec 
150;  Lemon  v.  TruUy  13  How.  Pr.  248;  Dows  v.  Congdon,  16 
Id.  576,  note.  2.  Van  Pelt  has  a  right  of  election  whether  the 
damages  shall  be  claimed  by  way  of  recoupment  in  a  suit  on 
the  note,  or  reserved  for  a  cross-action.  The  defendant  cannot 
make  this  election  for  him.  8.  If  the  defendant  has  a  right  to 
set  up  the  counterclaim  and  have  it  allowed  in  this  action,  it 
must  bar  any  future  action  by  Van  Pelt  for  the  breach  of  war- 
ranty; and  as  no  balance  could  be  found  in  defendant's  favor, 
he  might  thus  bar  a  large  claim  in  canceling  a  small  one.    If 
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the  right  exists  in  fhis  casei  it  would  equally  eziot  if  the  note 
was  bat  one  hnndred  dollars  instead  of  eighteen  hundred  dol- 
Ian.  4.  Supposing  the  ottier  notes  given  for  the  timber  to  have 
been  indorsed  by  different  persons  for  the  acoonunodation  of 
Van  Pelt|  and  all  to  remain  unpaid,  each  of  the  indorsers 
would  have  the  same  rights  as  the  defendant.  If  they  were 
to  set  up  the  same  defense,  how  would  the  oonflioting  daima 
bereconcfled? 

In  the  ease  whioh  was  shown  on  the  trial,  there  would  seem 
to  be  a  strong  equity  in  fiftvor  of  the  defendant  to  have  the 
note  canoeled  or  reduced,  by  applying  towards  its  satisfaction 
the  damages  which  appear  to  be  due  to  Van  Pelt  for  the 
bleach  of  warranty.  It  is,  however,  an  equity,  in  which  Van 
Pelt  is  interested  to  as  great  and  possibly  to  a  greater  extent 
than  the  defendant,  and  cannot  be  disposed  of  without  having 
Um  before  the  court,  so  that  his  rights,  as  well  as  those  of  the 
defendant,  may  be  protected.  That  remedy  may  be  open  to 
the  defendant  still,  notwithstanding  the  judgment;  especially 
if  the  insolvency  of  the  parties  renders  that  course  necessary 
fcr  his  protection:  Sitmon  v.  Hartj  14  Johns.  63,  67;  Oreen  v. 
Fergman^  Id.  888;  Jame$  v.  Ifotvy,  2  Cow.  261  [14  Am.  Dec 
476];  Lind$ay  v.  Jaehonj  2  Paige,  681;  Ohamberiin  v.  Siewari^ 
6  Dana,  82;  Waihm  v.  Cftam&erUfi,  8  Id.  164;  2  Story's  Bq. 
Jur.,  sees.  1446  a,  1487.  My  conclusion  is,  that  the  court 
below  was  right  in  holding  that  the  defendant  could  not  set 
up  the  breach  of  warranty  in  defense,  partial  or  total,  to  the 
suit  on  the  note;  and  as  the  warranty  presented  the  only 
grtmnd  on  which  there  could  be  a  claim  of  defense  under  the 
answer,  there  is  no  necessity  for  considering  the  other  questions 
pteeented  in  the  case. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred. 


Judgment  affirmed. 


Damnujnr  xawo  Rwiit  to  8ss  uf  OiwiSTiUfiATif  ea  Bar-onr  la  aA* 
wwm  to  the  phmtiff '■  drnnaiwl,  bM  his  daetifla  to  do  to  or  to  Wng  a  cmm- 
Mtioas  CmiWT.  GBffiM^  17  Abb.  F^.  478;  Uneraw  t.  IMiM^  44  Hovr. 
f^.  aSll  Afom  V.  X«y,  47  U.  106|  &  C,  1  Han,  176;  snd  3  Thomp.  &  a  70S| 
/fltCv  V.  iTompfo^  S  ^m,  232;  2)Mite»  t.  Bohmt^  77  K.  Y.  79;  MMiiyerv. 
Jfaymond^  S3  U.  ISS.  If  the  def cndaafe  Ib  a  more  iiiroty,  baTing  no  intomi 
in  the  ooatnot^  be  oaimofe  Mrail  bimMif  of  any  matter  of  del enae  wbieb  ooold 
form  tbo  aabjoot  ol  %  wt/fKoAb  aetioa  1^  bia  principal,  ahico  be  could  not  bind 
Um*  principal  bj  bla  eLeotion  to  empk^tt  aa  a  defcnaai  Deiomo  t.  Bawtonf  10 
Bccw.292;AtfNaNiv.a^2Br,  4HQn,170;&a,6Tbcnip.&a487;  Mcrtfm 
V.  SMttb  7  Haa»  SiS;  ffmrpr.  Dalg,  17  Id.  212;  Awry  v.  J^oAk^  22Id.  487; 
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JDodbr  T.  WUSanmm,  55  N.  Y.  020;  O'Btaito  t.  Kark^,  67  Id.  640;  Boo^ 
§kM9er  T.  /flfiu^  60  Id.  110;  onleti  under  eizeomstuioet  appealing  to  th* 
•^tabla  oonaideratum  d  tiio  oonrt:  Ooe  t.  Cataidaf^  6  Daly,  243.  Thw  ba 
aannot  aat  np  breach  ol  tbe  oontraok  by  wiay  of  reooapmeat:  Lewi$  ▼.  MeMSl- 
fo^41BarK4a2;JiridMT.  7<N0NMMi;7Hiui,87&  Bat  it  b  held  that  he  ma./ 
Ml  off  the  aepante  debt  due  to  hia  principal  by  the  creditor:  PwpU  ▼.  Bram- 
A«a»  3  Abb.  Pr.,  K.&,  229;  &  0.,  84  How.  Pr.  176;  aiid86N.  Y.105.  Bnt 
ulthooi^a  ■ore^might  not  aTail  hunaelf  of  hia  prineipal'a  defenae  by  reoonp- 
aaeot^  atiU  if  the  principal  elact  to  end  aneeeaafiilly  d«f anda  in  each  maaner^ 
it  wiU  innze  to  the  benefit  ol  the  mxetyi  4irJR0er  T.  Z)i^|ier,  M  U  AH. 
the  abore  cite  the  principel  oaae. 

(hr  BooounnHT,  DmnuiiT  amov  Bmotie  Avr  Richh  ov  Dam- 
sam  orer  plaintiff 'a  dUini»  nor  can  he  ha.Te  an  independent  a43tion  for  that 
esoaaax  JTefii^MT.  DeOn^  52  H.  Y.  402.  Braabh  of  warranty  ia  n  defenae 
^Hiich  may  be  aet  up  1^  way  of  reooapment  or  ooonterdaim:  Bombrook  t. 
i^e^lloh,  82  Wia.  ^Sl;  end  ao  likewiae  ia  e  daim  for  other  gooda  eold  to  the 
^^tiff:  BotkmMOUr.  Ai/^ 6  Abb. F^., N.  &,  821;  & O., 37 How.  F^.aoi; 
■ad  1  Sweeny,  863;  or  in  an  action  for  work  end  labor,  damagea  for  negli- 
gnce  hi  doing  its  OnoefeMifiet  t.  Migar^  2  J^onee  4  8.  88B^  all  etting  the  prin- 
eipeloaae. 

DBiBon  nr  ABmoLi  8ou>  wiUi  iror  Atoip  Bau^  In  abeence  of  fraud  or 
wanenfy:  MdOonnkk  t.  Sanm,  46  H.  Y.  267;  and  altar  aooeptanoe  in  aach 
eaaaa^  the  i^%  to  readnd  ia  loat:  Parlu  t.  Morrt»  if.  A  7.  Ok,  54  Id.  50^ 
both  citfaig  the  principel  ceae.  The  principel  caae  ia  cited  in  XenMri  t.  Jbip> 
ht^i/kl/L  2679  M  ^^  aathoffity  explaining  the  law  appUcahle  to  tUb  topieu 


Ladub  V.  Griffith. 

(»  mnr  Toan,  MIJ 

OOHBOB  OaBBITO,  WbO   IB  ALSO  WABBBOOOIlAir,  WOrffiug  In(|^  tO  b» 

lorwardedt  ia  preaomedy  in  the*  abeence  ol  oTidence  to  tiie  eontnryt  in 
leceiTe  it  in  hia  capacity  aa  caaier»  and  if  while  awaiting  tnyuportatica 
he  atoree  it  in  hie  warehonea^  and  it  la  burned  wttfacat  hia  laalt^  he  In 
UaUe  for  ita  TalnOi 

Action  fat  damagee  against  defendants  as  oammon  cairien 
fixr  destmction  of  a  parcel  of  leather  introsted  to  them  for 
transportation,  and  destroyed  by  fire  without  their  fitolt^  while 
in  their  warehouse  awaiting  transportation. 

86Umon  O.  Ha/veuj  for  the  appellants. 
John  L.  TalcoUj  for  the  respondents. 

By  Court,  SiOTHy  J.  When  the  property  in  question  was 
deUvered  on  board  the  steamboat  at  Detxoiti  marked  and  con- 
signed to  Leander  Warner,  Leicestery  Massachusetts,  it  was  bo 
delivered  for  transportation  to  that  place. 

It  was  known  to  the  shipper,  doubtless,  that  the  steamboat 
Hudson  could  carrv  H  no  further  than  Buffalo;  and  it  was 
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therefore  consigned  to  the  care  of  the  defendants  at  that 
place,  who  were  carriers  upon  the  Erie  Canal,  to  be  carried  or 
forwarded  bj  them  by  canal,  in  the  regular  course  of  business, 
to  Albany,  and  then  to  deliver  the  same  at  East  Albany,  at 
the  railroad  depot,  to  be  further  transported  by  the  Western 
Railroad  Company,  via  Clappville  depot,  to  Leicester,  Mas- 
•achusetts.  The  direction  upon  the  bill  of  lading,  consigning 
the  leather  to  the  care  of  the  defendants  at  Buffalo,  made  it 
the  duty  of  the  master  of  the  steamboat  to  deliver  it  to  them, 
and  gave  them  the  right  to  receive  it  from  him;  and  thus 
secured  to  the  defendants  the  profits  incident  to  the  transship- 
ment, storage,  and  carriage  of  the  property,  until  its  trans- 
portation by  canal  was  completed  and  the  property  delivered 
at  the  railroad  depot  at  Bast  Albany. 

No  right  or  duty  in  respect  to  such  property  was  conferred 
by  the  owner  upon  any  person,  after  its  delivery  on  board  the 
steamboat  at  Detroit,  except  that  of  carriage,  and  such  as  was 
incident  to  its  transportation,  untQ  its  delivery  to  the  con* 
signee  at  Leicester,  Massachusetts.  The  proprietors  of  the 
steamboat  Hudson  received  it  as  carriers,  and  so  did  the  de- 
fondant,  subject  respectively  to  all  the  duties  and  responsibili* 
ties  of  common  carriers. 

These  goods  were  placed  by  the  defendants  in  their  ware* 
house  finr  their  own  convenience  and  for  the  purpose  of  being 
carried;  and  when  goods  are  so  stored,  the  carrier  is  responsl* 
bio  for  their  safe-keeping:  Angell  on  Carriers,  sec*  131,  p.  180^ 
and  sec.  144;  Story  on  Railroads,  686. 

The  owner  of  this  property  had  no  occasion  to  have  the 
same  placed  in  a  warehouse  at  Buffalo  for  any  purpose  except 
such  as  pertained  to  its  safe-keeping  during  its  transportatioiL 
It  was  not  intended  to  be  stored  in  warehouses  at  Buffalo  for 
any  purpose.  It  might,  doubtless,  have  been  transferred  im- 
mediately from  the  steamboat  to  some  canal-boat  at  Buffalo; 
but  if  the  defendants  chose  for  any  purpose  to  put  it  in  their 
warehouse,  it  was  to  subserve  their  interests,  and  was  at  their 
own  risk.  The  claim  of  the  defendants  to  escape  responsi- 
bility finr  the  loss  of  these  goods,  upon  the  ground  that  they 
were  simply  warehousemen,  and  received  them  in  that  ca- 
pacity, we  think  entirely  untenable. 

When  a  person  is  both  carrier  and  warehouseman,  it  ia 
well  settled  that  if  the  deposit  of  the  goods  in  the  warehouse  is 
a  mere  accessory  to  the  carriage,  and  not  subject  to  any  par^ 
ticular  order  of  the  owner,  or  if  they  are  deposited  for  the  pur- 
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poee  of  being  carried  farther,  the  responsibility  of  the  party 
having  them  in  charge  is  that  of  a  carrier:  Angell  on  Carriers, 
sec.  133;  and  Blossom  v.  Oriffinj  13  N.  Y.  569, 572  [67  Am.  Dec. 
76].  Bat  when  goods  are  deposited  in  a  warehoase  sabject  ta 
the  farther  order  of  the  owner,  the  case  is  otherwise.  In  sach 
case,  as  Jndge  Boiler  said,  in  Oarride  y.  Proprietors  of  Trent  and 
Mersey  Navigation  Company j  4  Term  Rep.  581:  *'The  keeping 
of  the  goods  in  the  warehoase  is  not  for  the  convenience  of  the 
carrier,  bat  of  the  owner  of  the  goods.  In  sach  case,  the  ri^ts 
and  duties  and  responsibilities  of  warehoasemen  woald  a^ 
tach  to  the  person  having  the  goods  in  store."  Bat  this  rale 
cannot  apply  to  any  person  having  the  charge  or  custody  of 
the  goods  while  they  are  tfKmiwittt.  While  the  goods  are  in  the 
process  of  transportation  from  the  place  of  their  receipt  to  the 
place  of  their  destination,  it  will  never  do  in  this  country,  in 
my  opinion,  to  sabject  them,  in  the  hands  of  any  carrier,  or  by 
his  act  or  order,  to  the  responsibilities  of  a  mere  warehouse- 
man.  The  carrier  at  common  law  is  an  insurer  of  the  goods 
as  against  all  accidents  and  perils,  except  such  as  result  from 
the  act  of  (jod  or  a  public  enemy.  A  warehouseman  is  ooly 
responsible  for  ordinary  care,  and  is  merely  responsible  for 
loss  or  injury  resulting  from  his  own  defiftult  or  negligence. 
Millions  of  property  in  value  in  this  country  is  in  the  constant 
possession  of  carriers  engaged  in  transporting  it  from  one  place 
to  another.  In  this  particular,  it  may  truly  be  said  that  man 
east  their  bread  upon  the  waters,  expecting  to  see  it  again  at 
a  distant  point  after  many  days.  Goods  are  shipped,  and 
delivered  to  carriers  by  land,  at  the  seaboard,  or  in  the  interior 
of  the  country,  for  transportation  to  distant  points,  with  a 
simple  direction  indorsed  of  the  name  of  the  owner  or  con- 
signee and  the  place  of  delivery.  It  would  never  do  to  hold 
that  at  any  intermediate  point  such  goods,  at  the  option  of  a 
carrier,  might  be  stored  in  a  warehouse,  and  the  carrier  relieved 
thereby  of  his  proper  responsibility.  If  the  defendants  had 
owned  the  steamboat  in  which  these  goods  were  shipped  at 
Detroit,  no  one  would  pretend,  I  think,  that  they  could  store 
them  at  BuffSetlo  in  a  warehouse,  at  the  risk  of  the  owner,  for 
their  own  convenience. 

I  conceive  the  responsibility  of  the  defendants  in  respect  to 
these  goods,  after  they  came  in  their  possession,  precisely  the 
same,  so  frir  as  related  to  their  storage  at  Buffalo,  as  though 
they  had  been  carriers  for  the  whole  distance  from  Detroit  to 
Leicester,  Massachusetts.    Where  there  are  several  successive 
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carriers  who  are  engaged  in  the  transportation  of  goods  from 
Che  place  of  their  reception  to  the  place  of  their  destination, 
the  liability  of  each  carrier  will  commence  with  the  reception 
of  the  goods,  and  will  continue  nntil  they  are  delivered,  ac- 
cording to  the  usage  of  the  business,  to  the  next  carrier  in  the^ 
line  of  the  transit:  Van  Santvoord  y.  St.  Johnj  6  Hill,  158. 
When  a  carrier  deposits  property  in  his  own  warehouse  at 
some  intermediate  place  in  the  course  of  his  own  route, 
or  at  the  end  of  the  route  where  it  is  his  duty  to  deliver 
it  to  the  owner,  his  duty  as  carrier  is  not  completed,  and 
he  will  remain  liable  as  carrier  for  any  loss  for  which 
conunon  carriers  are  ordinarily  responsible:  Story  on  Bail- 
ments, sees.  447,  636;  Forward  ▼.  Ptttard^  1  Term  Rep.  27;. 
Hyde  ▼.  TrefU  Navigation  Company^  6  Id.  889.  The  defend- 
ants, I  think,  are  responsible  as  carriers  of  the  property  in 
question  upon  the  same  principle.  It  was  received  and  stored 
by  them  in  their  capacity  or  character  as  carriers  as  much  a» 
If  they  had  received  it  at  Detroit. 

I  think  the  judgment  of  the  court  below  should  be  reversed^ 
mod  a  new  trial  granted,  with  costs,  to  abide  the  event 

Da  V2S8,  Wbiobt,  Ssldkn,  and  Suthbblahd,  JJ.,  coucnned^ 

Dsno,  C.  J^  delivered  a  dissenting  qpinioo. 

Gould  and  Allsn,  JJ.,  dissented. 

Judgment  reversed,  and  new  t^  Jd  ordered. 


LuBurr  of  Qm  Who  n  Both  Cabbob  iun>  Wabbboosduvi  8e» 
Bkmom  ▼.  Ch^lm,  67  Am.  ]>Ba  70^  and  note  82.  Where  a  penon  eete  both 
se  waieliaBaenian  end  oarrier,  and  he  ieoeivee  goods  whieh  are  to  he  oarried 
tether  hjr  himaeU  and  othan^  it  ii  preenmed  that  he  xeoehred  eoeh  goods  ia 
hia  oapadty  aa  oairier,  and  he  ia  ItaUe  aa  sneh:  Nwthrwp  ▼.  Sffro/emm  ele, 
iLJLCtk,Z  Abb.  Appu  880;  &  C,  5  Abb.  IV.,  N.  S.»  430;  Cc$le  ▼.  Wuiem. 
if.  B.f  47  Bazb.  154;  Soffer$  ▼.  Wheekr^  6  Laos.  429;  hooper  t.  Okkoffo  S 
S.  W.  J2V  CkK,  S7  WiB.  02;  OM^  v.  Mawmdiee  S  Si.  P.  JTy  0(k,  81  14 
<81;  JETiiiBtt  T.  Aafi^  48  Barb.  260^  aU  oitbg  the  principal  oaae. 

Lusnirr  ot  Comnomro  Oibbubss  See  WeO»  ▼•  Tkomat,  72  Am.  Dea 
280^  Bflie.  Hie  liability  of  saoh  oairiera  is  said  to  end  with  deli?ery  to  the- 
MKieairier:  LamhT.CktmdmdfA.B,B.Co,^2'DBly^4S0;  Sawnnr. HoUcmd^ 
ft  U.  156;  &  a,  47  How.  P^.  802;  MeDomOdr.  WeHem  H,  B.  Carp.,WSi.Y. 
506;  JVnmtt.  Btifah^S.  L.  R.  J?.  Cb.,  44Id.  507,  512,  all dting  the  prin- 
eipia  eaae.  In  Wood  ▼.  inhoBNilee  Jb  Sc  P.  R.  R.  Co.,  27  Wia.  562;  it  ia 
said  that  the  prindpal  eaae^  if  dted  to  eataUiah  the  prapoaition  that  the 
liahflity  of  eonneeting  camera  doee  not  oease  as  such  until  deUvery  to  the 
MKt  cairier,  doea  not  wtahlidi  that  propoaition,  for  in  the  principal  oaae  the- 
deatvoyed  before  transit  ooomenoed  at  alL 
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putiM  agroe  to  be  husband  and  wifa^  and  cohabit  and  raoogniaa  oaoh 
other  aa  aoch.  And  it  ia  immaterial  whether  a  penon  who  preteoded  to 
aolemniie  the  oontraot  was  or  was  not  a  cleigyman  or  magistrate^  or  that 
either  party  waa  deoeived  by  his  false  representation  of  that  ohacaeter. 
4ht  Ihdioimxht  ioe  Bioamt,  Pboqv  of  "hUnvEB.  of  IirnBOouBaB  butiresa 
defendant  and  his  wife^  sobeeqnent  to  the  oontraot  of  naarriafe,  is  adala* 
nUe  ineorroboration  of  proeeentrix's  testimoay  aa  to  the  aetoal 


iMDiGTMBiiT  fixT  bigamj.    The  opinion  statee  the  fiMita. 
JameM  T.  Brady^  for  the  plitintiflP  in  errar. 
8.  B.  Oarvioy  for  the  defendant  in  error. 

By  Court,  WiaoHTy  J.  To  oonyict  of  bigamy,  a  marriage 
in  foot  mnst  be  proved,  and  reputation  and  cohabitation  alone 
are  not  sufficient  The  foot  of  amarriage  maybe  proyed  bya 
witneee  present  at  the  oelebration,  and  this  is  the  ordinary 
way  of  proving  it  In  this  state,  marriage  is  a  civil  contract, 
and  may  exist  withoat  any  formal  solemnisation  by  minister 
iv  magistrate. 

The  marriage  of  the  prisoner  to  Sarah  B.  Blair  in  Febmary, 
1846,  and  that  she  was  living  at  the  time  of  the  trial,  waa 
proved.  To  establish  the  fact  of  a  second  marriage  in  Septem* 
ber,  1860,  to  Jane  White,  she  was  called  and  examined  as  the 
principal  witness  for  the  prosecution.  She  testified,  in  sub- 
etance,  that  the  prisoner  made  her  acquaintance  in  May,  1800, 
and  that  in  August  following,  and  while  she  was  at  work  aa  a 
eervant  in  a  hotel  at  Middletown  Point,  they  entered  into  an 
engagement  to  be  married  in  September.  She  was  to  come  to 
New  York  for  that  purpose  at  the  expiration  of  her  month's 
service.  On  the  12th  of  September,  the  prisoner  met  her  at 
the  steamboat  landing  in  the  city,  and  conducted  her  to  a 
house  in  Thompson  Street,  where  he  had  taken  rooms.  That 
night  she  stud  at  her  fother's  house  in  Brooklyn,  and  in  the 
afternoon  of  the  next  day  came  over  to  the  iAtj  and  met  the 
prisoner  at  the  house  in  Thompson  Street.  They  were  together 
until  about  seven  o'clock  in  the  evening,  when  the  prisoner 
went  out  and  returned  in  a  few  minutes  with  a  person  repre- 
sented to  be  a  minister.  He  was  dressed  like  one,  and  had  on 
a  white  necktie.  She  did  not  ask  his  name.  The  marriage 
eemnony  was  then  performed  by  this  person.  He  used  the 
form  of  marriage  of  the  Protestant  Episocqpal  Chureh.    He 
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inquired  of  the  witness  if  she  wonid  take  the  prisoner  for  her 
hnsbandy  and  she  replied  in  the  affirmative;  and  the  prisoner 
was  asked  if  he  would  have  her  for  his  wife,  and  upon  his 
replying  affirmatively^  the  minister  declared  them  man  and 
wife.  The  person  officiating  gave  her  a  certificate,  using  a 
partly  printed  form^and  filling  in  the  blanks  by  writing.  The 
certificate  was  taken  by  the  prisoner  and  put  in  his  trunk, 
and  was  afterwards  seen  by  a  sister  of  the  witness,  when  the 
parties  were  living  together  as  man  and  wife.  This  marriage 
ceremooy  was  followed  by  cohabitation,  which  continued  for 
about  a  year.  It  was  shown  by  other  witnesses  that  the  pris- 
oner called  her  his  wife,  wrote  letters  to  her  as  such,  and 
admitted  that  he  had  been  married  to  her  in  September,  1860. 
If  this  evidence  was  to  be  credited,  a  marriage  in  fact,  as 
contradistinguished  from  one  inferable  firom  circumstances, 
was  proved.  It  is  true  that  the  authority,  or  official  character, 
of  the  person  performing  the  marriage  ceremony  was  not  af- 
firmatively shown;  and  there  was  some  proof  in  the  case  to 
excite,  at  least,  a  suspicion  that  the  prisoner  had  procured  the 
man  who  officiated  to  falsely  represent  himself  as  a  clergy- 
man. I^  however,  to  ccmstitute  a  valid  marriage,  it  must  be 
solemnised  by  a  minister  or  magistrate,  the  evidence  was  suf- 
ficient, prima  faeie^  to  prove  a  marriage  in  fact.  A  person 
appearing  in  the  character  of  a  clergyman  performed  the  cere> 
mony,  using  the  marriage  service  of  the  Protestant  Episcopal 
Church.  The  marriage  was  followed  by  cohabitation,  and  the 
prisoner  distinctiy  admitted  to  others  that  he  was  married  at 
the  time.  If  the  person  officiating  was  not  a  clergyman,  it 
was  for  the  prisoner  to  show  that  fetct,  after  a  prima  facie  case 
was  made  out  against  him:  State  v.  Rood^  12  Vt.  896;  Rex  v. 
Inkabiianls  of  Bramptony  10  East,  282.  But  the  recorder  was 
right  in  his  charge  to  the  jury.  In  this  state,  there  may  be  a 
valid  marriage,  though  not  formally  solemnized  by  a  clergy* 
man,  or  consent  declared  before  a  magistrate.  If  parties^ 
competent  to  contract,  in  the  presence  of  witnesses,  agree  to- 
gether to  be  husband  and  wife,  and  afterwards  cohabit  and 
recognise  each  other  as  such,  it  is  a  sufficient  marriage  to 
sustain  an  indictment  for  bigamy,  in  the  event  of  one  of  the 
parties  having  before  that  time  married  another,  who  is  still 
living.  It  was  not  error,  therefore,  for  the  judge  to  instruct 
tiie  jury  that,  if  the  prisoner  and  Jane  White  agreed,  in  the 
presence  of  the  man  represented  to  be  a  minister,  to  be  man 
and  wife,  and  afterwards  lived  together  as  such,  that  was,  in 
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ihe  eye  of  the  law,  a  sufficient  mairiage  to  sottain  an  indict- 
ment for  bigamy, — the  fact  that  the  prisoner  had,  before  that 
time,  married  Sarah  E.  Blair,  and  she  was  then  living,  being 
admitted.  And  it  was  of  no  consequence  whether  the  man 
represented  to  be  a  minister  was  such,  or  not.  It  is  only 
claimed  that  the  latter  branch  of  the  charge  is  erroneous;  but 
marriage  in  this  state,  being  a  civil  contract  and  not  requiring 
the  intervention  of  minisiter  or  magistrate  to  make  it  legal, 
this  part  of  the  charge  was  manifestly  correct. 

The  judgment  of  the  supreme  court,  and  court  of  general 
sessions,  should  be  affirmed. 

Allsn,  J.  There  was  no  error  in  permitting  the  prosecution 
to  inquire  of  the  prosecutrix  as  to  the  place  and  manner  of  her 
living  immediately  after  her  alleged  marriage  to  the  prisoner. 
It  was,  although  not  a  part  of  the  res  geHm^  nevertheless  com- 
petent, so  fiitf  as  it  tended  to  show  cohabitation  between  the 
prisoner  and  herself,  and  that  they  lived  together  as  married 
people.  Such  intercourse  and  mode  of  life  was  a  legitimate 
corroboration  of  the  statement  of  the  witness  as  to  the  actual 
marriage,  and  one  to  the  benefit  of  which  the  prosecution  as 
well  as  the  witness  was  entitled.  Confessions  and  cohabita- 
tion would  be  competent  evidence  alone  of  a  marriage  in  most 
oivil  actions.  It  is  competent  as  evidence  in  all,  but  not  suffi- 
cient in  prosecutions  for  bigamy,  actions  for  criminal  conver- 
sation, and  other  cases,  in  which  a  marriage  in  foot  must  be 
proved.  But  in  this,  as  in  every  other  case,  express  evidence 
of  a  marriage  in  foct  may  be  strengthened  and  supported  by 
that  which  tends  to  prove  the  same  foot,  or  from  which  in 
other  actions  and  proceedings  the  existence  of  the  foct  might 
be  presumed.  The  court  properly  allowed  proof  from  the 
prosecutrix  of  the  manner  in  which  the  parties  lived,  as  re- 
garded each  other,  for  the  few  weeks  immediately  succeeding 
the  imputed  marriage.  The  evidence  was  clearly  competent 
as  tending  to  prove  a  marriage  in  fiact  resulting  from  a  con- 
tract per  verba  de  futuroj  followed  by  cohabitation,  which 
would  have  been  allowable:  Reeve's  Dom.  ReL,  8d  ed.,  p.  307, 
note  1,  and  cases  cited. 

The  only  other  question  is  as  to  the  sufficiency  of  the  second 
marriage  to  sustain  the  indictment  There  was  no  satisfactory 
evidence  that  the  marriage  was  solemnized  by  a  minister  of 
the  gospel,  or  by  any  magistrate  authorised  by  law  to  celebrate 
the  rite.  The  statutes  of  this  state  only  require  the  solemui- 
latlon  of  marriages  before  a  minister,  priest,  or  magistratOt 
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and  in  the  presence  of  witnesses,  for  the  purpose  of  registra- 
tion; for  all  other  purposes,  they  are  valid  without  such 
•celebration  and  attestation:  S  R.  S.,  5th  ed.,  p.  228,  sees.  7,  8. 
The  statute  expressly  declares  that  marriage,  so  far  as  its  va* 
lidity  is  concerned,  diall  continue  in  this  state  a  civil  contract, 
to  which  the  consent  of  parties  capable  in  law  of  contracting 
•shall  be  essential:  Id.,  p.  227,  sea  1.  No  particular  mode  of 
declaring  or  substantiating  this  consent  is  prescribed  or  re- 
<iuired  by  law.  The  rules  of  the  civil  and  common  law,  which 
were  identical  in  this  respect,  prevail  in  this  state.  The  es- 
sence of  the  contract,  as  of  all  contracts,  is  the  consent  of  the 
parties;  and  its  validity  does  not  depend  upon  any  form  of 
celebration,  or  upon  the  fetct  of  cohabitation.  All  that  the  law 
or  religion  requires  is,  that  the  consent  be  given  in  a  deliberate 
manner,  so  as  to  show,  beyond  all  question,  the  intent  of  the 
parties.  The  maxim  of  the  civil  law  was.  Consensus  non  can- 
tubitus  fcmit  matrimofUum;  and  this  is  the  rule  of  the  com- 
mon law;  and  the  canon  law  adopts  the  same  view.  Swinburne, 
in  his  Book  of  Espousals,  sec.  4,  quoted  in  Shelford  on  Mar- 
riage and  Divorce,  p.  8,  says:  ''That  is  a  present  and  perfect 
consent,  the  which  alone  maketh  matrimony,  without  either 
public  solemnization  or  carnal  copulation;  for  neither  is  the 
•one  nor  the  other  the  essence  of  matrimony,  but  consent  only." 

A  contract  per  veH)a  de  prmsenti^  thou{^  not  attended  by 
eoosununation,  constitutes  a  valid  marriage,  so  as  to  avoid  a 
eecond  marriage  followed  by  consummation:  Dalrymple  v.  Da(- 
tympUf  2  Hagg.  Const  66.  The  doctrine  that  the  contract  of 
marriage  rests  upon  the  same  footing  as  any  other  contract,  so 
&r  as  its  valid  inception  is  concerned,  is  the  doctrine  of  both  the 
•common  and  civil  law.  The  consent  of  parties,  without  any 
peculiar  forms  or  ceremonies,  is  all  that  is  required  to  its  valid 
celebration:  Reeve's  Dom.  Bel.,  8d  ed.,  p.  196,  and  note;  Starr 
T.  Peek,  1  Hill,  270;  Fenton  v.  Read,  4  Johns.  62;  Clayton  v. 
WardeU,  4  N.  Y.  230;  MUford  v.WoreesUr,  7  Mass.  65. 

It  is  said,  however,  that  in  order  to  constitute  a  valid  mar- 
riage by  contract  in  prassentiy  the  parties  must  be  capable  of 
contracting.  This  is,  doubtless,  true;  and  in  order  to  a  valid 
-contract  of  any  kind,  the  parties  must  be  capable  of  contract- 
ing, that  is,  they  must  be  of  proper  age  and  understanding,  and 
must  act  voluntarily.  But  whether  a  marriage  is  celebrated 
in  facie  ecdesim,  or  is  contracted  by  the  present  consent  of  the 
liartieSy  it  is  the  consent  alone  that  creates  the  marital  rela- 
tion; and  if  either  party  is  incapable  of  giving  consent,  there 
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is  no  marriage.  The  statute  of  bigamy  is  consistent  with  the 
common  law,  and  recognizes  any  form  of  marriage,  either  for 
the  first  or  second  marriage,  which  would  be  good  at  common 
law;  and  the  inquiry  is,  whether  the  marriage  alleged  wae 
valid,  that  is,  as  to  the  first  marriage,  whether  it  was  valid  a» 
a  marriage  in  fact,  and  as  to  the  second,  whether  it  would 
have  been  valid  but  for  the  first,  which  rendered  the  accused 
incapable  of  contracting:  8  GreenL  Ev.,  sec.  206.  The  second 
marriage  is  a  nullity;  but  it  fixes  the  guilt  of  the  accused,  and 
subjects  him  to  punishment  for  bigamy,  instead  of  seduction, 
or  any  other  o£fense  known  to  the  laws.  The  bigamist,  al* 
though  he  is  not  capable  of  contracting  the  second  marriagBr 
may,  nevertheless,  ^  msxry  another  person,"  so  as  to  incur  the- 
penalty  denounced  against  bigamy:  2  R.  S.,  p.  687,  sea  8.  And 
he  may  do  this  in  any  form,  or  by  any  ifmds  which,  but  far 
the  legal  bar,  would  constitute  a  good  marriage.  In  Rex  v. 
Pen9(mj  6  Car.  &  P.  412,  it  was  held  that  although  the  second 
marriage  was  to  a  woman  who  assumed  a  name  not  her  own, 
which  would  have  rendered  a  first  marriage  void,  the  party 
was,  nevertheless,  guilty  of  the  crime  of  bigamy;  that  the  par- 
ties could  not  be  allowed  to  evade  the  punishment  for  an 
ofiense  by  contracting  a  conoededly  invalid  marriage.  And  to 
the  same  efiSdct,  see  Rez  v.  AUUon^  Buss.  &  B.  C.  C.  109.  It 
was  a  question  for  the  jury  whether  there  was  a  present  agre^ 
ment  between  the  parties  to  take  each  other  for  husband  and 
wife;  and  as  the  presence  of  a  clergyman  was  not  essential  to 
the  validity  of  such  contract,  it  is  not  material  whether  one 
or  the  other  party,  or  both,  were  deceived  or  mistaken  as  to  the 
character  of  the  witness,  or  the  character  or  e£Scacy  of  the 
substantiation  of  the  contract.  Most  certainly,  the  prisoner 
should  not  be  permitted  to  evade  punishment  by  showing  that 
be  deceived  his  victim,  not  only  as  to  his  capacity  to  contraoti 
but  also  as  to  the  character  of  the  individual  called  in  to  attest 
the  contract;  that  he  induced  the  female  to  believe  that  their 
union  had  the  sanction  of  the  church  as  well  as  the  binding 
force  of  an  enduring  civil  contract.  There  was  no  error  in  the 
charge  that  it  was  of  no  consequence  whether  the  man  repre- 
sented to  be  a  minister  was  such,  or  not  It  is  true,  there  i» 
no  valid  exception  to  the  charge.  The  exception  is  general, 
and  the  entire  charge  is  conceded  to  be  right,  except  this 
isolated  clause.  If  it  was  supposed  this  was  erroneous,  the 
attention  of  the  judge  should  have  been  called  to  it  by  a 
pointed  exception.    The  refusal  to  charge,  as  requested,  that 
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theie  oonld  be  no  marriage  by  a  mere  agreement  in  prmserUij  00 
as  to  authorize  a  prosecution  for  bigamy,  was.  within  the  well- 
established  rules  of  law,  proper. 
The  judgment  must  be  afCbrmed. 

All  the  judges  concurred. 

Judgment  affirmed. 

PaooF  OF  MABBZAai  iH  FlUMommoa  loa  Bnujcri  See  Cammm  ▼•  8iai% 
48  Am.  Deo.  Ill,  and  note  116,  where  the  rabject  is  duciuned;  People  ▼.  Lam' 
b€ri,  78  Id.  48.  Agreement  in  proeeenU  to  marry,  followed  hy  oohabitRtian,  it 
rwSdd,  tfaong^  there  wae  no  aolemnl wtion ;  BieaeUr.  .StneO;  7  Abh.  F^.,  K.  GL, 
80;  &  a,  66  Birb.  829)  Dwrawl  ▼.  ZHmmd,  2  Sweeny,  821.  One  indicted  lor 
bfgeoqr  oaimot  eeoape  beoeiiae  the  bigemoiis  marriage  wae  performed  by  one 
who,  tfaoo^  he  pforported  to  be  a  dergyman  authoiixed  to  ■olimmir.e  nuur- 
flagei,  wae  not  in  fact  so  aatfaoriiedt  People  t.  Cfoote^  6  Fkrk.  Gr.  48.  All  the 
•beve  eifee  the  prineipal 
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Oammm  Oabbobs  mat  Lmzr  Tmna  Lusnjrr  loa  Ikjurhi  to  Piannr* 
am  by  negUgpnoe  of  agenta  or  aerraati,  by  contract  f oonded  on  a  vala* 
•hie  eonaideratian,  each  aa  abatement^  in  whole  or  part^  of  the  legal  fares 
and  inch  contracts  are  not  contrary  to  pablic  policy. 

Oanu  DmALXB  Aooompanthto  hd  Cattlb  on  Train,  bat  paying  no  ad« 
ditional  fare  for  himeelf,  in  conaideration  of  the  fiuyt  that  he  annmes  all 
liak  of  perannal  injnry,  from  whatever  oanae^  while  ao  riding  free^  caa^ 
not  hold  the  carrier  liable  for  injury  resnltiiig  from  negligence  of  the 
latter's  agenta  or  aerranta. 

OoRBAor  OF  Oaitls  Dkalmb  to  Eznm  Oasbixb  fbox  Liabqjtt  fob 
HaauoKNC%  in  ccnaideratlon  of  privilege  of  riding  with  hia  catUe^  if  he 
pays  foil  fare,  ia  Tcid,  aa  being  without  ccnsideration,  aemMs. 

AcnoN  for  damages,  for  negligently  killing  plaintifrs  hni- 
band  while  a  passenger  on  defendant's  railroad* 

Sidney  T.  FairehUdy  for  the  appellant 
Chawneey  Taeher^  for  the  respondent 

By  Court  OoxjlD)  J.    It  is  fully  conceded  that  in  this  court 

lliere  is  no  question  that  the  contract  for  carrying  the  cattle  at 

feduced  rates,  in  consideration  that  the  owner  assume  certain 

risks  as  to  them,  is  a  valid  contract.    And  this  court  (  WeU$ 

T.  N.  Y.  C.  R.  R.  Co.,  24  N.  Y.  181,  and  PerUm  v.  N.  Y.  C. 

R.  R.  Co.,  Id.  196  [anUy  p.  282])  has  this  year  decided  that  a 

contract  by  a  passenger,  to  take  the  risk  of  injury  to  his  per* 

•on  in  consideration  of  riding  firee,  is  a  valid  contract 
naa  VOL.  ijczxa-M 
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In  the  case  before  us,  the  ticket  upon  which  the  deceased 
was  riding,  is  a  free  ticket, — a  pass  without  paying.  And  in 
consideration  thereof,  the  passenger  assumed  all  risks,  etc. 
The  same  person,  at  the  same  time,  made  another  contract, 
that  in  consideration  of  the  carrying  of  his  cattle  at  reduced 
rates,  he  assumed  certain  risks  in  regard  to  them;  and  in  that 
contract  he  provided  that  the  person  riding  free  to  take  care  of 
the  cattle  should  assume  certain  risks.  Calling  these  two 
contracts  (together)  one  contract,  makes  no  difference  with 
the  reason  of  the  ruling  applicable  to  each  of  them  separately. 

Do  contracts,  of  which  each  separately  is  good,  become  in- 
valid because  combined  or  contained  in  one  instrument?  Is  a 
passenger's  contract  to  assume  risks  on  one  consideration  (rid- 
ing  free)  good,  but  bad  when  you  add  the  other  consideration 
that  his  cattle  are  carried  at  a  reduced  price?  Further,  if  he 
may  make  a  contract  by  which  he  shall  ride  free,  may  he  not, 
by  contract,  say  that  he  is  riding  free,  although  he  has  paid  for 
the  transportation  of  his  goods?  How  has  the  court  any  right 
to  alter  his  contract,  and  say  that  he  is  not  riding  free? 

Again,  if  he  may  by  contract  assume  certain  risks,  in  con- 
sideration of  riding  free,  why  may  he  not  make  a  contract  io 
assume  the  same  risks  in  consideration  of  being  carried  at 
half  price,  as  he  does  for  his  stock  ?  When  we  once  hold  that 
assuming  these  risks  is  within  his  power  as  matter  of  contract, 
the  court  has  no  power  to  interfere  with  his  contract  on  the 
score  of  quantum  of  consideration,  or  on  any  ground  but  ille- 
gality of  consideration. 

The  judgment  of  the  supreme^oourt  should  be  reversed,  and 
a  new  trial  ordered. 

Selden,  J.  The  following  positions  appear  to  be  settled  in 
regard  to  the  duties  and  responsibilities  of  railroad  corpora- 
tions engaged  in  the  transportation  of  persons  and  property*  in 
this  state: — 

1.  In  regard  to  the  transportation  of  goods,  they  are  sub- 
ject to  the  absolute  responsibility  which  rests  upon  common 
carriers,  and  are,  therefore,  insurers  of  the  safe  carriage  and 
delivery  of  the  goods,  except  against  accidents  towards  the 
production  of  which  no  human  agency  has  contributed. 

2.  In  the  transportation  of  living  animals  they  are  relieved 
from  responsibility  for  such  injuries  as  occur  in  consequence 
of  the  vitality  of  the  freight,  so  Car  as  such  injury  could  not, 
by  the  exercise  of  diligence  and  care,  be  prevented;  in  other 
respects,  their  responsibility  in  regard  to  stock  is  the  same 


Dee.  1862.]    Bibull  v.  Nbw  York  Csht.  R,  R.  Co.  871 

which  rests  upon  them  in  regard  to  goods:  Clarke  y.  Roeke$ter 
and  Sjfraeuae  R.  R.  Co.j  14  N.  Y.  670  [67  Am.  Dec.  205]. 

8.  In  regard  to  the  transportation  of  passengers,  they  are 
not  in  any  respect  insurers,  but  are  answerable  for  any  inju- 
ries to  their  passengers,  against  which  the  utmost  skill  and 
ftaresight  could  guard:  Bowen  y.  N.  F.  Central  R.  R.  Co.y  18 
».  Y.  408  [72  Am.  Dec.  629]. 

4.  This  responsibility  embraces,  not  only  any  want  of  care 
and  foresight  on  the  part  of  the  immediate  agents  of  the 
corporation,  but  also  any  defects  arising  from  want  of  care  or 
skill  in  the  manufacturers  of  the  m%ohinery  or  materials  used 
in  the  structure  or  operation  of  the  road,  whether  discoyerable 
by  any  exercise  of  care  and  skill  on  the  part  of  the  immediate 
agents  of  the  road,  or  not:  HegevMin  y.  Western  R.  R.  Co.j  13 
N.  Y.  9  [64  Am.  Dec.  617]. 

5.  The  companies  cannot  limit  their  responsibility  by  any 
notice,  though  expressly  brought  to  the  knowledge  of  those 
whose  perscms  or  whose  property  they  carry;  but  they  may 
flecuxe  such  limitation  by  express  contract  with  those  persons: 
Dwr  y.  N.  J.  Steam  Navigation  Co.y  11  N.  Y.  485  [62  Am.  Dec. 
125]. 

6.  Such  limitation  may  be  agreed  upon  in  relation  to  the 
safsty  of  property  under  any  drcumstances,  whether  carried 
gratuitously  or  for  reward;  and  in  relation  to  the  safety  of 
persons,  when  they  are  carried  gratuitously:  Welle  y.  N,  Y.  C. 
It  fl.  Co.,  24  N.  Y.  181;  PerHne  y.  N.  F.  C.  iJ.  iJ.  Co.,  Id.  196 
[antej  p.  282]. 

7.  In  such  contracts,  the  comi>anies  may  lawfully  be  relieyed 
from  all  responsibility  for  the  negligence  or  misconduct  of  their 
mibordinate  seryants  and  agents,  the  question  being  as  yet  un- 
settled what  seryants  or  agents,  if  any,  are  to  be  regarded  as 
0o  directly  representing  the  company  that  a  contract  relieying 
the  company  from  responsibility  for  their  negligence  or  mis- 
conduct may  not  lawfioUy  b^  made:  Cases  cited  aboye. 

8.  Wheneyer  the  companies  are  authorized  to  relieye  them- 
■elyes  by  contract  from  liability  for  the  negligence  of  their 
agents,  no  distinction  is  made  in  regard  to  the  degrees  of  neg- 
ligence against  which  they  may  stipulate:  Same  cases;  also 
WeOe  y.  Steam  Navigation  Co.,  8  N.  Y.  876. 

The  questions  which  arise  in  this  case  are: — 
1.  Did  the  contract  on  which  Mr.  Bissell  was  trayeling  when 
the  accident  occurred,  in  its  terms  throw  upon  him  the  risk  of 
personal  injury  from  such  circumstances  as  caused  his  death? 
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2.  If  the  contract  embraced  such  a  case^  was  it  yalid  and 
binding  ? 

In  regard  to  the  first  question,  I  think  he  most  be  regarded 
as  traveling  by  virtue  as  well  of  the  ticket  as  of  the  contract. 
They  were  both  delivered  at  one  time,  and  together  constitute 
the  contract.  Each  may  be  referred  to  in  arriving  at  the  terms 
of  the  whole  contract,  which  was,  in  e£fect,  but  one,  and  not  two. 

That  which  is  called  the  ticket  was  a  part  of  the  contract 
which  Bissell  might  or  might  not  have  entered  into.  The 
effect  of  it  was  to  give  him  the  privilege  of  riding  on  the  stock 
train  or  on  the  passenger  if  sin  j  at  pleasure;  and  when  he  made 
that  a  part  of  the  contract,  he  was  bound  by  all  its  terms,  as 
well  as  the  company.  The  conditions  as  to  personal  risk,  un- 
der the  head  of  ^'  notice  "  on  that  ticket,  are  not  confined  to 
such  risk  when  riding  on  the  passenger  train,  but  extend  to 
all  personal  risks  when  riding  on  any  train,  under  the  con- 
tract, treating  it  as  one.  The  language  is:  "The  owner  of 
stock  receiving  this  ticket  assumes  all  risk  of  accident";  and 
that  risk,  as  stated,  covers  all  injury  to  stock  or  person,  with- 
out reference  to  the  train  by  which  the  person  should  be  carried. 

I  do  not,  however,  regard  this  as  material,  because  the 
terms  of  the  other  portion  of  the  contract  appear  to  me  equally 
broad.  The  expression  "  at  their  own  risk  of  personal  ii^ury 
firom  whatever  cause,"  in  connection  with  the  other  words  of 
the  contract,  cannot  be  held  to  exclude  any  injury  which  the 
party  might  receive,  however  occasioned,  while  riding  or  act- 
ing under  the  contract,  and  against  which  the  company  had 
a  right  to  protect  itself  by  contract. 

The  remaining  question  is,  Was  the  contract  valid? 

And  first,  was  Bissell  "riding  free  to  take  charge  of  the 
stock,"  within  the  meaning  of  those  terms  as  used  in  the  con* 
tract?  It  is  not  claimed  that  he  paid  anything  for  his  i>a8- 
sage,  aside  from  the  seventy  dollars  per  car-load  which  he 
paid  for  carrying  the  cattie.  He  was,  therefore,  doing  exactiy 
what  the  parties  intended  when  they  used  the  terms  "  riding 
free,"  and  was  bound  by  the  contract  to  ride  at  his  own  risk 
as  to  personal  injury.  So  far  as  the  parties  to  the  contract 
were  concerned,  he  was  "  riding  free " ;  whether,  in  view  of 
the  law,  he  was  carried  by  the  company  gratuitously  so  as 
to  authorize  the  company  to  relieve  themselves  from  the 
consequences  of  negligence  in  his  transportation,  if  their 
power  to  do  so  was  limited  to  passengers  thus  carried, 
11  another  question.     If  it  were  necessary  to  decide  that 


Dm.  1862.]    BnoELL  v.  Nbw  York  Cent.  B.  R.  Co.  S78 

question,  I  am  not  prepared  now  to  say  what  my  concln* 
■ion  would  be.  Bnt  I  do  not  regard  it  as  necessary.  The 
principle  being  established  that  railroads  may,  by  contract, 
relieve  themselves  from  the  negligence  of  their  servants  in  the 
carrying'  of  passengers  when  carried  gratuitously,  I  can  dis- 
eofver  no  rule  of  law  or  public  i>olicy  to  prevent  their  doing  it 
en  any  other  terms  which  may  be  agreed  upon  between  them 
and  their  passengers,  and  which  shall  furnish  a  consideration 
to  the  passengers  for  the  risk  which  they  assume. 

All  the  arguments  which  have  been  urged  against  the  pro- 
priety and  safety  of  allowing  carriers  to  make  such  contracts, 
i^ly  with  as  much  force  to  cases  where  passengers  are  carried 
gratuitously  as  where  they  are  carried  for  reward.  So  far  as 
the  public  are  concerned,  the  question  of  reward  is  one  of 
indi£ference;  and  so  fSar  as  the  parties  are  concerned,  if  they  are 
allowed  to  make  the  contract  at  all,  they  are  the  judges  of  the 
amount  of  consideration  which  will  compensate  them  for 
Assuming  the  risk,  whether  the  whole  fare,  or  half^  or  an  eighth 
or  any  other  proportion,  or  other  consideration.  I  apprehend 
ft  is  entirely  safe  to  leave  them  to  fix  the  terms:  Shoemaker  v. 
Benedict^  11  N.  Y.  192  [62  Am.  Dec.  96].  I  refer,  of  course, 
to  actual  contracts,  and  not  to  attempted  limitations  of  the 
carriers'  responsibility,  by  means  of  indorsements  upon  tickets, 
not  assented  to  by  the  passengers  who  receive  them. 

If  there  was  no  limitation  to  the  power  of  railroad  com- 
panies in  making  such  contracts,  there  would  be  great  danger 
of  public  inconvenience  In  the  establishment  of  such  rule;  but 
even  then,  after  finding  the  law  to  be  settled  that  such  com- 
panies could  protect  themselves  against  liability  by  express 
contract,  I  should  doubt  the  propriety  of  attempting  to  pre* 
•cribe,  by  judicial  decision,  how  great  the  consideration  should 
be  to  render  such  contracts  valid. 

The  legislature,  however,  has  not  left  the  matter  at  large, 
but  has  probably  done  aU  which  is  required  for  the  protection 
of  the  public  or  of  individuals  in  this  respect,  by  guarding 
them  against  the  necessity  of  negotiating  with  any  railroad 
company  on  this  subject.  On  the  offer,  by  a  passenger,  of  the 
fare  prescribed  by  law,  the  company  is  bound  to  transport 
him,  and  to  assume  all  the  risks  which  fall  within  the  appro- 
priately stringent  rules  above  adverted  to;  and  in  case  of 
refusal,  such  company  is  made  liable  for  all  damages  resulting 
from  such  refusal:  Laws  of  1850,  c.  40,  sec.  86.  But  if  any 
one  wishes  to  travel  with  greater  economy  than  by  paying  the 
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fiure  which  the  legislature  has  prescribed  (or  in  the  absence  of 
legislation,  which  usage  has  established:  Beekman  v.  Saratoga 
&  5.  R.  R.  Co.,  3  Paige,  75  [22  Am.  Dec.  697]),  as  the  rea- 
sonable compensation  for  the  transportation  and  risk,  and 
prefers  to  pay  less,  or  to  pay  nothing,  and  to  assume  the 
risk  himself,  I  do  not  think  there  is  either  danger  or  impro- 
priety in  allowing  it  to  be  done;  and  there  is  no  principle 
upon  which  my  mind  can  rest  to  justify  the  position  that 
courts  shall  recognize  such  a  contract  as  valid,  when  the 
company,  in  consideration  of  the  passenger's  assuming  the 
risk,  agrees  to  carry  such  passenger  without  fare,  and  declare 
it  void,  when,  for  the  same  consideration,  the  company  agreed 
to  carry  him  for  half-fare.  The  two  cents  a  mile  which  the 
defendant  is  allowed  by  law  to  charge  for  carrying  way-pas- 
sengers, and  three  cents  a  mile  for  other  passengers,  is  what 
the  law  adjudges  (in  the  absence  of  usage  fixing  a  less  sum), 
to  be  a  reasonable  compensation  for  the  expense  of  carrying 
the  passenger,  including  the  risk  imposed  by  law,  of  his  quali- 
fied insurance  against  injury.  To  hold  that  the  defendant 
and  the  passenger  may  lawftilly  a^pree  that  the  former  shall 
be  relieved  from  the  risk,  and  the  latter  assume  it,  and  then  to 
add  that  no  such  agreement  shall  be  valid  unless  the  defend- 
ant gives  to  the  passenger  for  assuming  the  risk  the  full  com- 
pensation which  the  law  allows  it  to  receive  for  risk  and 
transportation  united,  would  not  seem  to  be  reasonable.  I 
should  regard  it  as  far  more  rational  to  deny  to  the  parties  all 
power  to  contract  on  the  subject. 

Like  all  contracts,  to  render  such  a  one  valid,  it  is  indis- 
pensable that  it  have  some  consideration,  which  it  would  not 
have  if  the  passenger  paid  the  full  fare  fixed  by  law.  That  is 
all  which  the  companj  is  allowed  to  receive  for  the  service 
and  the  risk  united,  and  it  can  no  more  demand  the  full  com- 
pensation of  both  for  the  service  alone  than  it  could  demand 
the  fare  for  a  hundred  miles  for  carrying  a  passenger  fifty 
miles.  If  the  service  is  reduced,  the  amount  of  reward  must 
be  reduced  in  proportion;  and  if  the  company  is  relieved  from 
the  risk,  it  must  make  compensation  for  that  relief  by  the  re- 
duction of  fare,  or  otherwise.  The  amount  of  such  compensa- 
tion, like  the  consideration  for  all  contracts,  must  be  left  to  the 
agreement  of  the  parties.  The  law  has  wisely,  for  the  protec- 
tion of  passengers,  guarded  them  against  any  necessity  for 
negotiation  on  this  subject  If  they  choose  to  do  it  voluntarily, 
I  can  discover  no  ground  for  saying  that  they  may  not  make 
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flnch  tenns  as  they  please.  I  entertain  no  doubt,  therefore, 
that  the  contract  in  this  case  was  valid. 

It  appears  from  the  case  that  the  defendant's  Bni)erintendent 
testified  on  the  trial  that  ''the  price  of  fare  for  cattle  freight 
was  uniform, — all  one  rate."  From  this  it  has  been  argued  by 
the  plaintiff's  counsel  that  Bissell  was  neither  "  riding  free," 
nor  at  a  reduced  rate  of  fare,  at  the  time  of  the  accident.  I 
have  already  given  my  interpretation  of  the  contract  in  this 
respect,  which  does  not  accord  with  this  position;  but  whether 
such  interpretation  is  correct  or  not,  the  position  of  the  coun^ 
sel  cannot  be  made  available,  now,  it  not  having  been  pre* 
sented  on  the  trial.  The  trial  appears  to  have  proceeded  on 
the  ground  that  the  intestate  was  traveling  on  a  free  ticket, 
and  that  the  only  question  in  doubt  was,  whether  the  negli- 
gence of  the  defendant's  agents  was  such  as  to  render  the  de> 
fendant  liable,  notwithstanding  the  intestate  was  ''riding  free," 
under  an  engagement  on  his  part  so  to  ride  "  at  his  own  risk 
of  personal  injury  from  whatever  cause."  If  he,  in  fact,  paid 
as  a  passenger  the  full  fare  allowed  by  law,  or  the  usual  fare, 
if  less  than  that  allowed  by  law,  without  reduction  on  account 
of  his  engagement  to  assume  such  risk,  in  my  opinion  the 
engagement  would  be  without  consideration,  and  not  binding 
upon  him  or  his  representative.  That  question  will  doubtless 
be  open  to  the  plaintiff  on  a  new  trial;  but  as  it  was  not  pre- 
sented, so  far  as  the  case  shows,  at  the  former  trial,  it  cannot 
be  considered  here. 

It  is  insisted  that,  if  the  contract  was  valid,  it  only  relieved 
the  defendants  from  responsibility  for  the  negligence  of  the 
persons  having  charge  of  the  train  on  which  Bissell  was  riding. 
This  is  a  mere  question  of  interpretation  of  the  contract.  The 
question  is,  What  did  the  parties  intend  by  the  words  which 
they  have  used?  The  principle  being  established  that  parties 
may  lawfully  enter  into  contracts  of  this  nature,  there  is  no 
limit  to  the  extent  and  variety  of  modification  which  may  be 
given  to  such  contracts.  The  passenger  may  assume  all  risks 
arising  from  the  condition  of  the  track,  or  from  the  condition 
of  the  locomotives,  or  of  the  cars,  or  all  risks  from  the  negli- 
gence of  the  agents,  of  all  of  them,  or  of  any  class  of  them. 
There  is  no  danger  which  the  party  may  encounter,  resulting 
(rom  the  journey,  which  he  may  not  assume  the  responsibility 
of,  and  he  may  assume  all  or  any  portion  of  it. 

This  contract  in  itself  exemplifies  all  this.  In  regard  to  the 
stock,  the  owner  assumes  certain  defined  risks,  confined  to  e 
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▼ery  narrow  circle,  and  all  the  risks  beyond  those  are  still 
charged  upon  the  company.  On  the  other  hand,  with  regard 
to  his  ''own  risk  of  personal  injury,"  he  assumes  it  by  words 
as  comprehensive  as  the  language  affords,  ''from  whatever 
cause";  and  he  ''expressly  agrees  that  the  company  shall  not 
be  liable  imder  any  circmnstances,  whether  of  negligence  by 
their  agents  or  otherwise,  for  any  injury  to  the  person."  I  can 
imagine  no  injury  which  the  passenger  could  receive  as  the 
consequence  of  his  journey,  against  which  the  company  ha* 
power  to  protect  itself  by  contract,  which  is  not  embraced  by 
these  terms,  and  which  he  has  not  assumed.  The  terms  of 
the  contract  in  this  case  supply  what  was  wanting  in  the  case 
of  WellB  V.  Steam  Naffigatian  Co,^  8  N.  Y.  875,  to  exempt  the 
carrier  from  responsibility  for  the  negligence  of  agents. 

The  thirty-sixth  section  of  the  general  railroad  law,  which  has 
already  been  adverted  to,  has  been  relied  upon  as  establishing 
the  defendant's  liability  in  this  case.  That  section  is  in  the 
following  words:  "Every  corporation  shall  start  and  run  their 
cars  for  the  transportation  of  passengers  and  property  at  regular 
times,  to  be  fixed  by  public  notice;  and  shall  fiirnish  sufficient 
accommodations  for  the  transportation  of  all  such  passengers 
and  property  as  shall,  within  a  reasonable  time  previous  thereto, 
be  offered  for  transportation  at  the  place  of  starting  and  the 
junctions  of  other  railroads,  and  at  usual  stopping-places 
established  for  receiving  and  discharging  way-passengers  and 
freights  for  that  train;  and  shall  take,  transport,  and  discharge 
such  passengers  and  property  at,  from,  and  to  such  places,  on 
the  due  payment  of  the  freight  or  fare  legally  authorized  there- 
for; and  shall  be  liable  to  the  party  aggrieved  in  an  action 
for  damages  for  any  neglect  or  refusal  in  the  premises." 

The  argument  based  upon  this  statute,  if  it  proves  anything, 
proves  too  much.  If  that  section  is  applicable  to  this  case  to 
sustain  the  position  for  which  it  is  cited,  notwithstanding  the 
terms  of  the  contract,  under  which  the  intestate  was  car- 
ried, I  do  not  see  why  it  would  not  render  railroad  com- 
panies absolutely  "liable  to  the  party  aggrieved  in  an  action 
for  damages  for  any  neglect"  in  the  transportation  of  per- 
sons or  property.  It  would  seem  to  make  them  insurers  of 
the  safety  of  passengers,  as  they  were,  at  common  law,  of  the 
safety  of  freight,  against  all  dangers  not  arisiu^'  from  the  act 
of  God,  or  the  public  enemies,  and  to  superadd  to  that  stringent 
rule  of  liability  a  prohibition  against  the  modification  of  it  by 
contract.    Such  an  application  of  the  statute  would  show  all 


060.  1862.]    BI88ELL  V.  New  Yobk  Cent.  B.  B.  Ca  877 

the  dedsioDB  of  this  court,  sustaining  the  right  of  raibroad 
companies  to  reduce  the  extent  of  their  liability  by  express 
contract,  to  have  been  erroneous.  But  if  the  statute  should 
receive  an  interpretation  more  favorable  for  the  carriers,  as  not 
increasing  their  liability,  it  can  have  no  force  in  support  of  the 
■argument  in  aid  of  wldch  it  is  invoked,  unless  it  is  held  to 
prohibit  contracts  by  carriers  reducing  their  liability;  which 
would  render  it  equally  in  conflict  with  the  decisions  before 
mentioned.  The  true  object  of  this  section  of  the  statute  has, 
ms  it  appears  to  me,  been  correctly  declared  in  this  court,  viz., 
*^  to  bring  these  railroad  lines  within  the  general  principle  of 
-common  carriers,  with  such  variations  as  the  nature  of  the 
businesB  required":  WibeH  v.  N.  Y.  &  E.  R.  R.  Co.,  12  N.  Y. 
250.  I  do  not  think  it  was  any  part  of  that  object  to  add  to 
their  general  responsibility  as  carriers,  or  deprive  them  of  the 
power  which  they  possessed  prior  to  its  passage,  of  making 
contracts  in  regard  to  such  responsibility. 

There  are  several  exceptions  in  the  case  which  properly 
present  the  principal  points  which  I  have  considered,  and 
which  are  well  taken. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Smith,  J.  laihe caaes of  WelUr. New  York  Central  R.R.Co^ 
24  N.  Y.  181,  and  Perkins  v.  New  York  Central  R.  R.  Co.y  td.  196 
[oflfUty  p.  282]y  this  court  decided — six  judges  concurring — 
that  the  carriers  of  passengers,  as  well  as  other  common  carriers, 
might  restrict  their  common-law  liability  by  express  contract 
In  each  of  those  cases,  the  passenger  was  riding  on  a  free 
ticket.  In  this  case,  in  like  manner,  the  plaintiff's  intestate 
waa  riding  ostensibly  also  upon  a  similar  free  ticket.  I  do  not 
«ee  why  this  caseis  not  precisely  within  the  rule  established 
in  those  cases,  and  why  the  doctrine  of  etare  decisis  does  not 
require  us  to  reverse  the  judgment  in  this  case.  The  fact  that 
the  plaintiff's  intestate  was  riding  in  defendant's  cars  to  ac- 
company his  stock,  carried  as  freight,  and  for  which  the  cus- 
tomary charges  were  paid  and  received,  cannot,  as  I  see,  affect 
the  question.  The  ticket  which  Bissell  received,  and  which  he 
used  as  a  voucher  to  show  his  right  to  ride  in  a  passenger-car, 
was,  in  fact,  a  free  ticket.  He  received  it  as  a  free  ticket 
Besides  the  indorsement  on  the  ticket,  he  signed  an  express 
agreement,  in  which  he  engaged  to  take  his  risk  in  respect  to 
all  accidents  or  injuries  to  his  person  from  the  negligence  of 
the  defendant's  agents,  or  whatever  cause.  The  argument 
that  the  rule  in  the  Wells  and  Perkins  cases  cannot  apply  in 
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fhis  case,  because  there  was,  in  fact,  a  consideration  receivei^ 
by  the  defendant  for  the  carriage  of  the  plaintiff's  intestate,  id- 
not,  I  think,  sound.     It  disregards  the  force  of  the  ticket  which 
he  received,  and  on  which  he  was,  in  fact,  riding  at  the  time 
of  the  accident,  and  which  he  received  and  used  as  a  free  ticket, 
and  for  which  he  professedly  paid  no  fare  separately  from  the 
price  paid  for  the  transportation  of  his  stock.    But  it  is  un- 
doubtedly true  that  he  received  such  free  ticket,  and  it  waa 
given  him  by  the  defendants  in  consideration  of  the  business 
and  profits  received  from  him  from  the  freight  of  the  stock 
which  he  accompanied.    So  in  all  cases  when  fi«e  tickets  are- 
given,  I  suppose  there  is  some  consideration  of  interest,  or 
profit,  or  advantage,  received  or  expected,  which  constitutes 
the  inducement  to  the  giving  of  the  ticket.    In  this  sense^ 
there  would  probably  seldom,  if  ever,  be  given  by  a  railroad 
company  a  strictly  free  ticket.    Nor  does  the  liability  of  the- 
carrier  depend  upon  the  question  whether  he  received  any 
actual  pecuniary  or  other  consideration  for  the  transportation^ 
of  a  person  over  their  road.    Receiving  a  passenger  into  their 
cars  for  transportation  binds  the  carriers  to  carry  him  safely, 
— as  much  so  with  a  passenger  who  has  paid  no  fare  as  with 
one  who  has  paid  full  fare  and  purchased  the  customary  ticket; 
and  subjects  them  to  an  action  for  damages  for  any  injury 
resulting  from  the  negligence  of  themselves  or  their  8ervant» 
and  agents.    The  exemption  from  such  liability  rests  solely 
upon  the  ground  of  express  contract.    The  fact  that  Wells  and 
Perkins,  in  the  cases  referred  to,  applied  for  and  received,  re- 
spectively, a  free  pass,  was  doubtless  the  reason  why  they  mad» 
the  agreement  to  take  their  own  risks.    The  company,  for  th» 
same  reason,  made  that  a  condition  of  giving  them  a  free  pass. 
It  could  not  have  made  or  imposed  any  such  terms  or  con* 
ditions  upon  a  person  pajdng  his  fare;  for  upon  the  payment 
of  the  customary  fare,  they  were  bound'  to  carry  such  passen- 
ger at  their  own  risk  in  respect  to  all  injuries  resulting  from 
the  negligence  of  the  company,  its  agents,  or  servants. 

It  cannot  be  material,  as  I  conceive,  whether  a  person  who 
receives  a  free  pass  and  agrees  to  take  his  own  risk  of  accidents, 
and  to  become,  in  effect,  his  own  insurer  against  the  casualties 
of  the  trip,  receive  such  free  ticket  to  enable  him  to  accompany 
his  property,  or  for  any  other  reason  or  consideration.  If  be 
takes  the  free  ticket  and  assents  to  the  agreement  indorsed 
thereon,  or  otherwise  expressly  agrees  to  take  his  own  risk,  be 
must,  in  either  case,  abide  by  his  contract,  and  is  bound 
thereby. 


Dec.  1862.]    Bibskll  v.  New  York  Cent.  R.  R.  Co.  379 

In  the  decision  of  this  case  at  the  general  tenn  of  the  sapreme 
court,  I  expressed  the  opinion  that  the  action  could  be  sustained 
on  the  ground  that  the  negligence  of  the  brakeman  was  the 
negligence  of  the  corporation,  for  the  reason  that  he  was  im- 
properly employed,  and  was  unfit  for  his  station.  This  view, 
I  am  satisfiedy  was  erroneous.  The  case  was  not  tried  upon 
this  theory.  I  think  the  judgment  should  b^  reversed,  and  a 
trial  granted,  with  costs  to  abide  the  event. 

Davibs  and  Allsn,  JJ.,  were  also  for  reversal. 

DiNXo,  C.  J.,  filed  a  dissenting  opinion. 

Wright  and  Suthbbland,  JJ.,  also  dissented. 

Judgment  reversed,  and  new  trial  ordered. 


Powsa  or  jIabbtbm  fo  Ldot  Oomiioii-law  LiABnxrr  bt  Ooirnuiii^ 
wmd  laJiQttj  ol  oanien  respeoting  pflVMiw  riding  gn/taitaadjf  and  pafWHW 
■ooompanjiiig  liy»-«toek  on  free  putp  and  the  like:  See  the  extensiTe  note  oa 
tins  topio  to  Peritef  T.  ^.  T.  CeMtrai  JR,  JS.  Co.,  ante,  p.282 .  It  is  nnif ormly 
held  in  Kew  Tock  that  oommon  oanien  may  limit  their  oonumm-law  liability 
for  injnziee  to  pegiimgera  by  negligence,  by  ipeeial  agreement,  and  such  oon- 
tnofei  are  held  not  to  be  against  pnUio  policy:  Lee  t.  Monk,  43  Barb.  105; 
Prieer.  Bortaktm^  44 Id.  666;  Breeeer.  U,  8.  TeL  Cb.,  45Id.  293;  S.  C,  31 
Hoir.  Pr.  98;  and  48  K.  T.  142;  WeiieoU  ▼.  Fargo^  63  Barb.  363f  S.  0., 
6  liuu.  827;  Stmaon  t.  N,  T.  Oemtral  B.  B.  On.,  32  N.  Y.  337;  OuUlaume  ▼. 
ffambmrgk  S  A.  P.  Cb.,  42  Id.  214;  Siemwa^  t.  £rie  iTy  Co.,  69  Barb.  676» 
■ote;  &  C,  43  N.  T.  126;  Bkeeom  t.  Dodd,  Id.  267;  Lamb  y.  Camden  <6  A. 
a,  R,  Cn.,  46  Id.  286;  Neieom  t.  Eudeon  R.  R,  R.  Co.,  48  Id.  603;  Maguin  t. 
Dkumore^  66  Id.  174.  In  NkMam  t.  N.  T.  CenL  <t*  H.  R,  R.  R.  Co.,  4  Hon, 
a29^&0.,4Thomp.ftO.  606,andir9«ewT.  U.S.  Tel  Co.,  48N.T.  142,  itie 
mid  ttiat  ceirion  may  limit  their  common*law  liability  except  as  against  their 
own  ne^Ugenoe  or  fraud;  and  especially  where  the  carrier  is  a  corporation 
omnaged  by  a  bosrd  of  directors:  jBiememon  t.  Qroand  T.  R^p  Co.,  31  How.  Pr. 
464;  S.  O.,  1  Sheldon,  121;  KneU  t.  IT.  8.  ds  B.  8i&m8hip  Co.,  1  Jones  &  S. 
483.  In  Kew  Jersey,  a  stipnlation  for  immunity  from  Usbility  in  oonsidera* 
tiond  a  free  pass,  is  held  valid:  JESrh^t.  Cbifnil  i?.  i?.  Cb.,  82  N.  J.  L.  413; 
end  eo  in  Msssaehnsetti^  it  is  held  that  there  is  nothing  oontraxy  to  public 
policy  in  a  railroad  company  reliering  itself  by  contract  from  liability  for 
iajmrise  to  persons  riding  free  or  at  a  reduced  fare  in  consideration  thereof: 
Sqpdrer.  Ktm  York  Central  R.  R.  Co.,  97  Mass.  247.  InJiytUHrdr.  8yraeiue 
dcL  R.  S.  Co.,  71  N.  Y.  186,  it  is  said  that  though  these  are  the  rules  in  New 
Yorit,  it  has  been  held  to  the  contrary  in  the  United  States  supreme  conrt, 
fa&  If.  r.  Ceittral  R.  R.  Co.  ▼.  Lockmod,  17  WalL  357,  and  that  such  ruling 
would  be  entitled  to  great  consideration  had  not  the  rule  become  settled  be- 
yond reriew  in  New  York  courts.  In  Jacoim  ▼.  8i.  Paul  S  C.  R.  R.  Co.f  20 
Minn.  129,  it  is  held  that  carriers  cannot  exempt  themselTes  from  liability  for 
injariea  to  persons  riding  free^  but  that  they  must  use  the  same  care  toward 
sndi  persons  as  to  persons  riding  on  full  fare;  and  in  Hooper  t.  WeUe,  Fargo, 
S  Cx,  27  ObL  45,  46,  it  is  said  that  the  New  York  rule  is  contrary  to  public 
folioy  and  opposed  to  the  weight  of  the  best  Wngliah  and  ^rnmw^tmn  anthori^. 
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And  to  in  Hoae  ▼.  De$  Moknea  V.  R.  R.  Ox,  89  Iowa»  2254.  In  the  abaenoe  of 
ftny  express  contraet»  the  liability  of  a  carrier  to  persoos  riding  free  ia  the 
same  as  to  other  persons:  Rlahr  v.  Erie  JK'y  Cb.,  66  N.  T.  317.  In  Pkrct  t. 
Mihpttukee  ami  8l  Paui  R*yCo,,23  Wis.  391,  the  oonrt  say  that  whatever  the 
rale  as  to  exemption  of  caniers  by  contract  from  liability  for  n^gligenee  aa 
to  free  passengers,  a  person  riding  free  with  his  cattle  is  not  m  gratnitou 
passenger.  Bat  while  carriers  may  so  stiptdate  against  liability,  in  New 
York,  by  express  contract,  yet  it  is  said  that  they  cannot  so  limit  their  liip 
bility  by  notice  printed  on  the  passenger's  ticket  or  on  the  receipt  for  good% 
even  though  snch  notice  is  brought  to  the  knowledge  of  the  passenger  or 
aender  of  the  goods;  Rawmmy,  Pemuykfoma  R,  R,  Co.,  2  Abb.  Pr.,  K.  S.,  224| 
Bdger  y,  Din$more,  61  Barb.  78;  S.  C,  34  How.  Pr.  42S;  Rhikmd  ▼.  />ms- 
more,  2  Hon,  61;  S.  0.,  4  Thomp.  &  C.  309;  Lienan  y.  Dkumore,  10  Abb.  Pt., 
N.  S.,  212;  S.  C,  41  How.  Pr.  99;  and  3  Daly,  360.  In  Mynaard  ▼.  Syraemm 
B,  SN.  r.  R.R.Oo.,1  Hon,  401,  it  is  held  that  in  a  stipalation  by  acarrier 
to  limit  liability,  the  words  "from  whatever  caose"  cover  niQgligenoe.  All  of 
the  above  cite  the  principal  case. 

The  PBiNdPAL  GAiPB  18  GIRD  in  Wooden  v.  Atutm,  61  Barb.  11,  as  aa  ea- 
thority  on  the  qnestum  of  liability  of  carriers  generally;  in  Smidarkmd  t. 
WeaieoU,  40  How.  Vr.  469,  &  0.,  2  Sweeny,  263,  to  the  point  that  conunom 
carriers  of  passengers  are  not  insnrers  at  the  common  law,  bat  are  only 
liable  for  snch  injnries  as  the  utmost  human  skill  and  fcresij^t  ooold  net 
guard  against;  and  in  OroffSn  v.  N.  T.  OenL  R.  R.  Co.,  61  N.  T.  63^  aad 
Lehey  V.  Hudtom  River  R,  R,  Co,,  to  the  point  that  carriers  are  relieved  frosa 
■neh  liability  <Mw><^*t»<«^  live-stock  as  oooan  in  eonsegqenee  ef  the  viteli^  d 
the  freight. 


Griswold  V.  Havbn. 

m  Nnw  TOBX,  68ft.] 

WteEi  AvTBOBiTT  ov  AoBST  OB  Pabtnxb  DEnsBTim  urov  Bomb  Wjul 
outside  the  terms  of  his  power,  and  which,  from  its  natara^  rests  peek 
Uarly  within  his  knowledge,  his  principal  or  firm  is  boand  1^  his  repra 
sentation,  though  false^  as  to  the  WTistence  of  such  &ot. 

Whirb  Okb  or  Fibm  or  WARXHOuaBicsir  Faimelt  Repmhumtid  to  a 
person  who  advanced  money  on  the  fftith  of  such  representatiaii,  that  he 
had  on  storage  with  the  firm  a  certain  quantity  of  grain,  the  innocent 
partners  were  held  bound  by  such  representation  and  by  the  firm  reoeipta 
given  by  the  former  for  sudi  money,  and  responsible  therefor. 

Where  Pabtveb  Falsely  Refbeseetbd  that  He  had  Geadt  ov  Stoa- 
AOE  with  his  firm  of  warehousemen,  and  sold  the  same,  giving  the  fins 
receipt  for  the  price,  the  purchaser  suing  for  oenversion  of  the  grain  was 
entitled  to  recover,  though  evidence  was  improperly  received  whiek 
showed  that  the  grain  never  had  existence. 

I1&ASUBE  or  Damaoes  in  Action  roB  CoHVBBaiON  or  Obazn  is  the  market 
value  of  ordinary  merchantable  grain  of  the  kind  alleged  to  have  been 
converted. 

Action  for  conversion  of  grain  and  for  damagea.    The  opin* 
Ion  states  the  facts. 


Doc.  1862.]  Obiswold  v.  Havbv.  881 

8.  P.  N€uhy  for  the  appellant. 
SkeffinUm  Scunxay^  for  the  respondeni. 

By  Court,  Sslden,  J.  This  case  presents  two  questions: 
1.  Whether,  under  the  fotcts  disclosed,  the  firm  of  Haven^ 
Bloat,  &  Ca,  are  liable  at  all  to  the  plaintiff;  and  2.  If  liable, 
whether  that  liability  can  be  enforced  in  the  present  action. 

The  principles  upon  which  partnerships  are  held  responsi* 
ble  for  the  acts  of  one  of  the  partners,  are  analogous  to,  and 
in  most  cases  identical  with,  those  upon  which  employers  are 
bound  by  the  acts  of  their  agents.  The  defendant  Wright  is 
to  be  rq;arded  as  the  general  agent  of  the  firm  as  to  all  mat- 
ters within  the  scope  of  the  partnership  business,  and  the  lia- 
bility of  his  partners  in  the  present  case  depends  mainly  upon 
a  question  arising  upon  the  law  of  principal  and  agent,  which 
has  been  discussed  in  several  recent  cases,  and  especially  in 
the  cases  of  Mechanietf  Bank  y.  New  York  and  New  Haven 
R.  R.  Co.,  13  N.  Y.  699;  and  Farmertf  and  Mechanics^  Bank  r. 
BtUcher^  and  Drovertf  Bank,  16  Id.  125  [69  Am.  Dec.  678]; 
B.  C,  14  Id.  628. 

In  the  former  of  these  cases,  the  plaintiff  sought  to  recover 
for  a  fraud  committed  by  Robert  Schuyler,  who  was  the  agent 
of  the  railroad  company  for  transferring  its  stock.  The  al« 
leged  fraud  consisted  in  issuing  to  one  Kyle  a  spurious  cer- 
tificate for  eighty-five  shares  of  the  capital  stock  of  the 
company,  and  thus  falsely  rep^'^senting  that  Kyle  was  the 
owner  of  such  stock,  when  in  truth  he  owned  no  stock,  and 
was  not  entitled  to  the  certificate.  Kyle  had  borrowed  money 
of  the  plaintiff,  and  assigned  the  certificate  as  security. 

It  was  a  BufBcient  answer  to  the  action  that  Kyle,  to  whom  the 
certificate  was  issued,  being  privy  to  the  fraud,  had,  of  course, 
no  claim  against  the  company,  and  that  his  assignees  could 
have  no  greater  rights  than  himself.  But  the  learned  judge 
who  delivered  the  only  opinion  which  has  been  reported  in 
that  case,  seems  to  have  put  the  decision  upon  other  grounds. 
He  assumed  that  the  principal  is  never  bound  by  the  act  of 
his  agent,  unless  he  has  in  reality  authorized  it,  or  has,  by  bis 
declarations  or  conduct,  given  to  the  agent  a  semblance  of 
authority  for  its  performance.  The  act  must,  he  insisted,  in 
all  cases  be  brought  within  the  actual  or  apparent  powers  of 
the  agent. 

This  is  doubtless  a  sound  general  rule,  but  there  are,  I  ap- 
prehend, some  exceptions.    It  is  admitted  in  that  opinion  thai 
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the  principal  is  responsible  for  a  £Edse  representation  by  his 
agent,  not  authorised  by  or  known  to  the  principal,  if  such 
representation  is  made  in  connection  with  an  act  which  the 
principal  has  authorized.     But  this,  it  is  said,  is  "because  the 
fraud  enters  into  and  is  a  part  of  the  authorized  transaction." 
This  reasoning  was  not,  as  we  have  seen,  neoessary  to  the  con- 
clusion at  which  the  court  arrived.    There  is  a  class  of  cases 
to  which  it  does  not,  in  my  opinion,  apply;  viz.,  cases  where 
the  act  of  the  agent,  so  far  as  the  party  dealing  with  him  has 
any  means  of  discovering,  is  within  the  power,  but  where,  by 
reason  of  some  fact  known  to  the  agent  and  concealed  or  mis- 
represented by  him,  it  in  reality  exceeds  his  power.    Take,  for 
example,  the  case  of  a  forwarder  who  carries  on  his  business 
through  an  agent.    Such  agent  would,  from  the  nature  of  the 
business,  have  power  to  give  written  acknowledgments  of  the 
receipt  of  property  to  be  transported;  but  would,  whether 
specially  restricted  or  not,  have  no  authority  to  give  such  an 
acknowledgment  when  no  property  had  been  received;  and 
every  person  dealing  with  him  would  be  bound  to  take  notice 
of  this  limitation  of  his  powers.    Suppose,  then,  a  dealer  in 
produce  to  apply  to  a  banker  for  the  discount  of  a  draft  drawn 
against  property  alleged  to  have  been  delivered  to  this  agent 
to  be  transported  to  market,  and  to  produce  the  written  state- 
ment of  the  agent,  addressed  to  the  banker  himself^  acknowl- 
edging the  receipt  of  such  property,  upon  the  faith  of  which 
the  draft  should  be  discounted.    Here  the  act  of  the  agent, 
the  facts  being  known,  would  be  within  neither  the  real  nor 
apparent  powers  of  the  agent.    And  yet  to  hold  the  principal 
not  liable,  would,  I  think,  do  great  injustice,  and  would  seri- 
ously disturb  a  very  extensive  system  of  trade.    The  question 
is.  Who  is  to  bear  the  consequences  of  this  false  and  fraudu- 
lent representation  of  the  agent  ? 

In  the  opinion  of  the  case  of  Mechanic^  Bank  v.  New  York 
and  New  Haven  Railroad  Company j  13  N.  Y.  599,  it  is  argued 
in  reference  to  cases  of  this  sort,  that ''  a  man  can  no  more 
enlarge  than  he  can  create  a  power  by  any  representation 
which  he  can  make."  This  is,  no  doubt,  strictly  true.  But 
the  answer  is,  that  in  the  case  supposed,  and  others  of  that 
class,  the  fact  misrepresented  forms  no  part  of  the  power 
itself.  The  precise  extent  of  the  power  admits  of  no  doubt. 
It  is  known  to  all  the  parties  concerned.  But  there  is  a  fact 
dehors  the  power  well  known  to  the  agont,  but  misrepresented 
by  him,  which  prevents  his  having  a  right  to  act.    Who,  in 
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justice,  shoold  be  reBponsible  for  this  fraud  of  the  agent?  It 
•eenis  to  me  eminently  a  case  for  the  application  of  Lord 
Holt's  role,  that  where  one  of  two  innocent  parties  must  suf- 
fer from  the  fraud  or  misconduct  of  a  third,  he  who  has  re* 
posed  a  trust  and  confidence  in  the  fraudulent  agent  ought  to 
bear  the  loss:  Hem  v.  Nichohj  1  Salk.  289.  The  existence  of 
any  such  rule  was,  as  I  xmderstand,  virtually  denied  in  the 
opinion  referred  to,  in  the  case  of  MecJhaniet^  Bank  y.  New 
York  and  New  Haven  Bailroad  Company^  13  N.  Y.  599.  This 
denial  was  essential  to  the  maintenance  of  the  principles  there 
laid  down,  as  the  rule,  if  admitted,  would  embrace  many  cases 
which  could  not  be  reconciled  with  those  principles.  It  would 
seem,  however,  too  reasonable  in  itself,  and  too  weU  established 
by  authority,  to  be  shaken.  It  has  been  quoted  and  adopted 
by  many  eminent  judges,  as  well  as  by  nearly  every  elemen- 
tary writer  upon  the  law  of  principal  and  agent,  since  the 
days  of  Lord  Holt.  One  or  two  only  of  these  authorities  will 
be  referred  to  here,  for  the  purpose  of  bringing  out  a  single  idea. 
The  liability  of  principals  for  the  negligence  and  for  the 
frauds  of  their  agents  rests  upon  the  same  groxmds.  The  lan- 
guage of  Lord  Holt,  in  Hem  v.  JVtc&ob,  1  Salk.  289,  was  evi- 
dently the  result  of  a  settled  opinion,  as  he  had  previously  laid 
down  the  same  rule  in  reference  to  the  liability  of  a  principal 
for  the  negligence  of  his  agent.  In  the  case  of  Lane  v.  CotUmf 
12  Mod.  472,  490,  he  says:  ''For  when  a  trust  is  put  in  one 
person,  and  another  whose  interest  is  intrusted  to  him  is  dam- 
nified by  the  neglect  of  such  as  that  person  employs  in  the 
discharge  of  that  trust,  he  shall  answer  for  it  to  the  party  dam- 
nified.'' Paley,  in  his  work  on  agency,  page  294,  treats  of  the 
liability  of  principals  for  the  negligence  and  frauds  of  their 
Agents,  in  the  same  section,  and  places  the  language  just  quoted 
from  Lord  Holt  at  its  head,  Mr.  Justice  Buller,  also,  in  the 
case  of  Fitzherbert  v.  Mather ^  1  Term  Rep.  16,  adopts  the  same 
classification,  and  confirms  the  rule  in  the  following  emphatic 
terms:  "  It  is  the  common  question  every  day  at  Guildhall, 
Where  one  of  two  innocent  persons  must  suffer  by  the  fraud  or 
negligence  of  a  third,  which  of  the  two  gave  credit?"  Again, 
Mr.  Chitty  says:  ''  Though  a  principal  is  not  in  general  liable, 
criminally,  for  the  act  of  his  agent,  yet  he  is  dvUly  liable  for 
the  neglect,  firaud,  deceit,  or  any  other  wrongful  act  of  his 
agent  in  the  course  of  his  employment,  though  in  fact  the 
principal  did  not  authorise  the  practice  of  such  acts":  8  Chit- 
ty's  Com.  Law,  209. 
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If  this  classification  is  correct, — and  it  is  concurred  in  by  all 
elementary  writers, — then  the  idea  that  the  responsibility  of  a 
principal  for  the  fiends  of  his  agent  rests  in  all  cases  upon  the 
ground  that  he  has  in  some  way,  either  actually  or  apparently, 
authorized  the  fraudulent  act,  or  has  received  the  benefit  of 
the  firaud,  and  therefore  adopted  it,  must  be  given  up.    It 
would  be  a  very  artificial  and  unnatural  mode  of  reasoning 
that  should  apply  that  doctrine  to  the  principal's  liability  for 
the  negligence  of  his  agent;  and  this  liability  and  that  for 
fraud  belong  to  the  same  class,  and  rest  upon  the  same  reason. 
That  reason  is,  that  every  i)er8on  employing  an  agent  is  under 
obligation  to  pay  some  regard  to  the  diligence,  skill,  and  integ- 
rity of  the  agent  he  selects,  and  to  his  fitness  to  perform  the 
duties  with  which  he  is  charged.    The  decision  of  this  court 
in  the  case  of  Farmer^f  and   Mechanietf  Bank  v.  BfUcherf 
and  Drwere  Bank,  14  N.  Y.  623, 8.  C,  16  Id.  125  [69  Am.  Dec. 
678],  was  placed  explicitly  upon  this  ground,  and  can  be  sus- 
tained upon  no  other.    The  act  of  the  teller  in  that  case  in 
certifying  the  checks  was  wholly  unauthorized.    There  was 
not  even  a  semblance  of  authority,  if  the  holder  was  bound  ta 
ascertain  whether  the  drawer  had  funds  to  meet  them.    The 
court,  nevertheless,  held  the  bank  liable,  and  every  judge  wha 
wrote  in  the  case  (except  Judge  Comstock,  who  dissented)  con- 
curred in  the  rule  laid  down  in  the  case  of  the  North  River 
Bank  v.  Aymar,  8  Hill,  262.    This  rule  is  restated  in  the 
case  of  Farmers?  and  Mechamaf  Bank  v.  Butchsrff  and  Duh- 
vtri  Bank,  16  N.  Y.  125   [69  Am.   Dec.   678],   as   follows: 
^'  Where  the  party  dealing  with  an  agent  has  ascertained  that 
the  act  of  the  agent  corresponds  in  every  particular,  in  regard 
to  which  such  party  has  or  is  presumed  to  have  any  knowledge^ 
with  the  terms  of  the  power,  he  may  take  the  representation  of 
the  agent  as  to  any  extrinsic  fact  which  rests  peculiarly  within 
the  knowledge  of  the  agent,  and  which  cannot  be  ascertained 
by  a  comparison  of  the  power  with  the  act  done  under  it" 

It  is  insisted,  in  the  present  case,  that  the  decision  in  the  case 
of  Farmers^  and  Mechanics^  Bank  v.  BtUcher^  and  Drovera?  Bank^ 
16  N.  Y.  125  [69  Am.  Dec.  678],  proceeded  upon  some  principles- 
applicable  solely  to  negotiable  paper,  and  which  have  no  appli« 
cation  here.  This,  certainly,  is  not  the  case  in  respect  to  the 
opinion  published  in  16  New  York  reports,  p.  125;  and  although 
the  reasoning  of  Judge  Denio  (14  N.  Y.  623)  is  based  mainly 
upon  rules  drawn  from  the  law  of  negotiable  paper,  yet  the 
opinion  of  Judge  Cowen  in  North  Siver  Bank  v.  Aymar^  3- 
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Hill,  262,  which  the  chief  judge  especially  commends, 
argaes  the  question  thiougbout  upon  the  law  of  principal  and 
agent,  and  not  at  all  upon  principles  peculiar  to  negotiable 
paper.  He  also  cites  Lord  Holt's  rule  in  the  case  of  Hem  v. 
NiehoU^  1  Salk.  289,  as  the  basis  of  the  defendant's  liability. 

No  doubt  the  negotiable  character  of  the  paper  was  essential 
to  the  plaintiff's  right  of  action,  both  in  the  case  of  North 
River  Bank  v.  AyTnar,  8  Hill,  262,  and  that  of  Farmers^  and 
Mechanics?  Bank  v.  Butchers^  and  Drovers^  Bankj  14  N.  Y.  623| 
8.  C,  16  Id.  125  [69  Am.  Dec.  678],  because  the  only  repre- 
sentation by  the  agent  was  in  assuming  to  be  authoriseed  to 
execute  the  paper,  and  this  being  made  primarily  to  anothcT 
party,  himself  cognizant  of  the  fraud,  would,  aside  from  the 
negotiable  words,  have  afforded  no  ground  of  action  to  the 
plaintiff.  The  cases  would  then  have  been  precisely  like  that 
of  Mechaniaf  Bank  v.  New  York  and  New  Haven  Railroad  Com* 
pany,  13  N.  Y.  599.  But  by  means  of  the  negotiability  of  the 
paper,  a  direct  privity  was  created  between  the  maker  of  the 
paper  and  the  holder.  The  law  merchant  gives  effect  to  a 
negotiable  instrument  according  to  its  terms.  As  those  terms 
import  a  dealing  between  the  maker  and  each  i)erson  to  whom 
the  instrument  may  be  transferred,  it  is  so  treated.  Hence 
any  representation  upon  the  £Btce  of  paper  of  this  description  is 
considered  as  made  directiy  to  every  one  who  may  become  its 
bona  fide  holder:  PothiU  v.  WalUr,  3  Bam.  &  AdoL  114.  The 
mere  assumption  by  a  partner  or  agent  of  power  to  execute 
mch  pai)er  is  a  virtual  representation  to  all  who  may  take  it 
cf  the  existence  of  every  fact  essential  to  the  power.  In  no 
other  respect  was  the  negotiability  of  the  paper  of  any  impor« 
tance  in  the  two  cases  referred  to. 

These  cases,  therefore,  must  be  considered  as  establishing 
the  doctrine  tiiat,  where  the  authority  of  an  agent  depends 
upon  some  &ctB  outside  the  terms  of  his  power,  and  which, 
fiom  its  nature,  rests  particularly  within  his  knowledge,  the 
principal  is  bound  by  the  representation  of  the  agent,  although 
fidse,  as  to  the  existence  of  such  fact.  There  is  no  difference 
in  this  respect  between  the  liability  of  the  principal  for  the 
fraud  of  his  agent,  and  that  of  a  partnership  for  the  fraud  of 
one  of  its  members.  Judge  Story,  in  treating  of  the  liability 
of  partnerships  in  such  cases,  says:  ''The  whole  doctrine  pro- 
ceeds upon  the  intelligible  ground  that  when  one  of  two  inno- 
oent  parties  must  suffer  by  the  act  of  a  third  person,  he  shall 
•offer  who  has  been  the  cause  or  the  occasion  of  the  confidence 
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and  credit  reposed  in  such  third  person":  Story  on  Partner- 
ship, sec*  108.  Mr.  CoUjer,  also,  places  this  language  of 
Judge  Story  at  the  head  of  the  section  in  which  he  treats  of 
this  class  of  liabilites,  and  expressly  applies  the  principle  to 
the  case  of  negotiable  securities,  fraudulently  issued  by  one  of 
the  partners:  Collyer  on  Partnership,  Perkins's  ed.,  p.  401,  sees. 
445,447. 

It  is  clear,  therefiyre,  that  cases  like  those  of  North  River 
Bank  y.  Aymarj  8  Hill,  262,  and  Farmert^  and  Mechaniaf  Bank 
y.  BMJtchenf  aiid  Drwfers'  Banlj  14  N.  Y.  623,  S.  C,  16  Id.  125 
[69  Am.  Dec.  678],  as  well  as  that  entire  class  of  cases  in 
which  it  has  been  held  that  a  partnership  is  liable  to  a  bona 
fide  holder  upon  a  negotiable  note  fraudulently  issued  in  its 
name  by  one  of  the  partners,  all  depend  upon  one  common 
principle.  The  mode  in  which  the  liability  is  enforced  in  all 
these  cases  is  by  estoppel  in  pais.  The  agent  or  partner  has 
in  each  case  made  a  representation  as  to  a  {a€it  essential  to  his 
power,  upon  the  fedth  of  which  the  other  party  has  acted,  and 
the  principal  or  firm  is  precluded  from  controyerting  the  &ct 
so  represented.  The  applicability  of  the  doctrine  of  estoppel 
to  cases,  in  all  respects  parallel  to  these,  is  asserted  by  Judge 
Denio  in  the  case  of  Cfenesee  Bank  y.  Patehin  Banlj  18  N.  Y. 
809.  The  ground  of  liability,  and  mode  of  enforcing  it,  by  es- 
toppel, in  the  case  of  the  certified  checks,  was  precisely  the 
same  as  if  the  teller,  instead  of  writing  the  word  "good"  upon 
the  face  of  the  checks,  had  simply  Answered  yerbally  to  the 
inquiry  of  a  person  about  to  take  the  checks  that  the  bank 
had  funds  of  the  drawer  to  meet  them,  and  the  action  had 
been  brought  by  the  person  to  whom  such  statement  was  made. 
The  teller  would  be  the  proper  source  of  information  on  the 
subject,  and  whether  bound  to  answer  such  inquiry  or  not,  if 
he  chose  to  do  so,  the  bank,  upon  the  principles  which  haye 
been  adyerted  to,  would  clearly  be  bound  by  his  answer,  and 
would  be  estopped  from  controyerting  it  by  proof.  I  see  no 
way  in  which  the  present  case  can  be  distinguished,  in  prin- 
ciple, from  such  a  case,  or  from  the  class  of  cases  to  which  I 
haye  referred.  The  plaintiff  knew  the  extent  of  Wright's  pow- 
ers*, that  is,  that  he  had  no  right  to  giye  the  receipt,  or  make 
the  representation,  unless  the  grain  had  been  actually  receiyed ; 
but  he  could  ascertain  the  taxst  whether  it  had  been  so  receiyed 
only  through  Wright  himself.  A  personal  examination  of  the 
warehouse  would  not  haye  enlightened  him,  as  it  could  not  be 
distinguished  from  other  grain  of  the  same  sort    It  then,  the 
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firm  is  not  liable,  there  is  no  security  in  dealing  with  property 
n^presented  to  be  in  the  hands  of  warehousemen  or  forwarders. 

There  are  some  English  cases  which  have  been  frequently 
cit^d  in  opposition  to  the  doctrine  adopted  in  this  case,  and 
whi^sh,  although  briefly  commented  on  in  the  case  of  Farmer^ 
and  Mechaniet^  Bank  y.  Butehers*  and  Droverf?  BanJb,  14  N.  Y. 
«2a  8.  C,  16  Id.  125  [69  Am.  Dec.  678],  it  may  be  well  again 
to  netice,  as  a  more  extended  analysis  will  show,  I  think,  that 
fhey  are  of  very  little  wei^t  as  opposed  to  that  doctrine.  The 
first  ot  these  cases  is  that  of  Orant  v.  Norway^  10  Com.  B.  665. 
The  master  of  a  ship  owned  by  the  defendants  had  signed 
and  deUvered  a  bUl  of  lading,  in  the  usual  form,  for  goods 
which  had  never  been  shipped.  The  plaintiffs,  upon  the  faith 
of  this  bill  of  lading,  and  upon  its  deposit  with  them,  had  made 
advances  to  the  parties  appearing  by  the  bill  to  have  shipped 
the  goods.  Upon  discovering  that  no  goods  had  been  shipped, 
they  brought  their  action  against  the  owners  of  the  ship. 

Now,  upon  the  principles  maintained  here,  this  was  a  very 
plain  case.  The  parties  to  whom  the  bill  of  lading  was  given 
had,  of  course,  no  right  of  action,  because  they  were  cognizant 
of  the  fraud,  and  the  plaintiffs  had  none,  because  no  represen- 
tation was  made  to  them.  Had  the  bill  of  lading  been  a  nego- 
tiable instrument,  the  plaintiffs  would  have  been  in  precisely 
the  same  position  as  persons  who  become  bona  fide  indorsers  of 
the  negotiable  note  of  a  partnership  fraudulently  issued  by  one 
of  the  partners.  A  privity  between  the  parties  would  then 
have  existed  through  the  negotiable  character  of  the  paper, 
and  the  defendants  would  have  been  estopped  by  the  act  of 
their  agent  from  setting  up  that  no  goods  had  been  shipped. 

The  case  was  argued  before  three  judges  only,  and  it  appears 
from  the  course  of  the  argument  that,  while  the  attention  of  the 
chief  justice  was  wholly  given  to  the  question  whether  the  act 
of  the  agent  was  within  his  powers,  that  of  Creswell,  J.,  was 
directed  mainly  to  the  view  of  the  case  which  I  take.  For  the 
latter  judge  not  only  distinguishes  the  case  from  that  of  Hem 
V.  NiehoUj  1  Salk.  2i39,  upon  the  precise  ground  taken  here,  as 
is  shown  by  the  language  quoted  from  him  in  the  case  of 
Farmertf  and  Mechanic^  Bank  v.  Butchers*  and  Drovers'^  Bank, 
16  N.  Y.  125  [69  Am.  Dec.  678];  but  subsequently  he  puts 
this  ease:  ^  Suppose  this  were  not  the  case  of  an  indorsee  of 
a  faill  of  lading,  but  that  of  the  owner  of  the  goods,  who  really 
sent  them  by  a  carrier  for  the  purpose  of  their  being  shipped, 
and  the  master  gives  a  receipt  to  the  owner  of  the  goods,  but 
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(he  oarrier  faila  to  deliver  them;  in  that  case  the  owner  would 
be  induced,  by  the  captain's  receipt^  to  abstain  firom  pursning 
the  thief;  but  is  the  indorsee  of  tlie  bill,  under  the  circum* 
stances  supposed,  in  the  same  position  as  the  original  owner  of 
the  goods?" 

This  supposition  clearly  shows  the  judge  who  made  it  to 
have,  for  the  moment  at  least,  adopted  the  views  which  I  have 
presented,  for  he  puts  the  case  in  the  precise  form  to  obviate 
the  objections  which  I  say  existed  to  a  recovery  by  any  one 
against  the  owners  of  the  ship,  viz.,  the  want  of  any  represen- 
tation at  all  to  the  plaintiffs,  and  the  knowledge  by  the  par^ 
to  whom  the  representation  was  made,  that  no  goods  had  been 
shipped. 

The  opinion  of  the  court,  which  was  delivered  by  the  chief 
justice,  is  not  in  conflict  with  these  views,  though  it  does  not 
support  them.  It  purports  to  establish  two  points,  in  which 
I  entirely  concur,  viz.:  1.  That  the  master  had  no  authority 
to  sign  a  bill  of  lading  for  goods  not  shipped;  and  2.  That 
persons  dealing  with  him  were  presumed  to  know  that  hia 
powers  were  thus  limited.  But  as  to  the  question  whether  a 
false  representation  that  the  goods  had  been  shipped,  made 
by  the  master  directly  to  an  innocent  party  who  should  act 
upon  such  representation,  would  bind  the  owners,  the  opinion 
is  entirely  silent.  This  is  a  view  of  the  case  which  the  chief 
justice  evidently  had  not  considered. 

In  the  subsequent  case  of  Coleman  v.  Riches^  29  Eng.  L.  &  Bq. 
323,  the  point  here  discussed  forced  itself  upon  his  attention. 
The  defendant,  Riches,  was  a  wharfinger,  his  business  being 
In  charge  of  one  Board,  as  his  agent.  The  plaintiff,  Coleman, 
was  a  dealer  in  produce,  and  in  the  habit  of  buying  grain  to 
be  delivered  at  the  defendant's  wharf,  and  paying  for  it  upon 
the  receipt  of  Board,  the  agent.  The  plaintiff  purchased  a 
quantity  of  wheat  of  one  Lewis,  and  ordered  it  delivered  at 
the  defendant's  wharf.  He  afterward  met  Lewis,  and  Board, 
the  agent,  together,  and  Lewis  stated  in  Board's  presence  that 
he  had  delivered  the  wheat,  at  the  same  time  producing  and 
delivering  to  the  plaintiff  Board's  receipt.  The  action  was 
against  Riches,  for  the  misrepresentation  of  his  agent  con- 
taiiied  in  the  receipt. 

Upon  the  argument,  the  chief  justice,  among  other  things, 
remarked  that  'Hhe  misrepresentation  was  in  fact  made  by 
Lewis,  though  Board  enabled  him  to  make  it,  and  was  present 
when  he  made  it ";  and  thereupon  Creswell,  J.,  said:  ^  Riches 
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or  hiB  agent  made  the  lepreseniation  as  to  the  receipt  to  the 
party  who  delivered  the  goods,  and  not  to  the  bnyer." 

These  remarks  recognize  most  dictinctly  the  real  difficulty 
bk  the  case,  which  was,  to  make  it  appear  that  the  lEalse  repre- 
sentation had  been  made  by  the  agent,  Board,  to  the  plaintiff. 
To  establish  this,  the  council  argued  that,  as  Riches  knew 
that  the  receipts  were  given  for  the  purpose  of  being  taken  to 
the  plaintiff,  they  were  to  be  regarded  the  same  as  if  given 
directly  to  him.  But  to  this  Jervis,  C.  J.,  and  Williams,  J., 
replied  in  substance  that  they  were  unable  to  see  how  it  could 
be  made  out  that  the  representation  was  made  to  Coleman,  the 
plaintiff. 

It  is  quite  apparent,  therefore,  that  if  the  agent  of  Riches 
bad  made  the  false  representation  as  to  the  delivery  of  the 
wheats  directiy  to  the  plaintiff  Ck>leman,  the  ^tion  would  have 
been  sustained.  This  inference  is  strengthened  by  what  is 
said  by  the  chief  justice  in  his  opinion,  in  which  he  admits 
that  if  Riches  had  agreed  with  Colemen  that  such  receipts 
should  be  given,  the  case  would  have  been  different.  He  did 
noty  of  course,  mean  an  agreement  that  the  agent  should  give 
receipts  for  wheat  not  delivered.  The  receipt  would  still  have 
been,  if  the  supposed  agreement  had  existed,  without  even  the 
semblance  of  authority,  a  mere  fisOse  representation  by  the 
agent.  The  only  difference  the  agreement  could  make  would 
be  to  create  such  a  privity  of  dealing  between  Riches  and 
Coleman  as  to  cause  the  receipts,  although  given  in  the  name 
of  the  vendor  of  the  wheat,  to  be  treated  as  if  given  directly 
to  Coleman,  the  purchaser.  This  coincides  with  the  view 
which  I  have  taken  of  the  present  case.  These  two  cases 
have  been  dwelt  upon  thus  at  length,  because,  although  fre- 
quently dted  and  relied  upon  in  opposition  to  the  position 
taken  here,  I  think,  when  closely  examined,  they  tend  rather 
to  confirm  it  than  otherwise.  I  have  no  hesitation,  therefore, 
in  holding  that,  under  the  circumstances  of  this  case,  the 
defendants  were  bound  by  the  representations  of  Wright, — I 
mean  the  verbal  representations,  and  not  the  representations 
contained  in  the  receipts.  Although  he  may  not  have  been 
bound  to  answer  the  inquiry  as  to  the  wheat,  yet  a  warehouse- 
man cannot  but  be  considered  as  acting  in  the  fitoper  line  of 
his  business  in  answering  such  inquiries  respecting  the  prop- 
erty he  has  in  store;  and  if  he  consents  to  answer,  is  bound 
to  answer  truly.  It  cannot  be  material  whether  he  is  ques* 
on  the  sutgect  at  his  warehouse  or  elsewhere, — the 
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inquiry  being  addressed  in  the  way  of  business,  by  one  known 
to  be  about  to  act  on  the  information  which  may  be  given  m 
reply.  As  a  matter  of  evidence,  bad  faith  would  be  much  less 
reacUly  attributed  to  one  answering  such  mquiries  away  fix>n> 
his  place  of  business,  if  the  case  were  open  to  a  presumption . 
of  mistake;  but  whatever  circumstances  may  attend  the 
inquiry,  absolute  good  fiedth  must  be  alike  required  in  the 
answer. 

The  only  remaining  question  is,  whether  the  plaintiff  can 
enforce  his  claim  in  the  present  action,  the  complaint  in  which 
does  not  purport  to  claim  damages  for  the  fraud  of  Wright, 
but  for  the  conversion  by  the  defendants  of  property  belong- 
ing to  the  plaintiff.    Although  an  actual  conversion  is  not 
averred,  yet  a  demand  and  refusal,  which  are  evidence  of  a 
oonversion,  being,  alleged,  a  conversion  forms  the  gist  of  the- 
action.    There  would,  no  doubt,  be  an  incongruity  in  permit- 
ting a  recovery  in  such  an  action  for  property  shown  never 
to  have  had  an  existence.    But  the  plaintiff  in  this  case  ob- 
jected upon  the  trial  to  all  proof  on  that  subject    If  this- 
objection  was  well  taken,  the  case,  as  now  situated,  is  to  be 
disposed  of  as  if  no  such  evidence  had  been  received.    A  new 
trial  cannot  be  proi)erly  granted  upon  evidence  which  was 
objected  to,  and  improperly  admitted.    The  defendant's  coun- 
sel is,  as  I  think,  wrong  in  assuming  that  it  appeared  from 
the  plaintiff's  own  showing  that  the  grain  had  no  existence. 

Were  the  defendants,  then,  estopped  by  the  representations^ 
of  Wright  that  the  grain  was  in  store  firom  proving  the  con- 
trary upon  the  trial?  The  only  elements  of  an  estoppel  in 
pais  are  the  assertion  of  a  &ct  by  one  party,  and  such  action 
by  the  other  party,  in  reliance  upon  the  assertion  that  he  will 
be  injured  and  virtually  defrauded,  if  the  fact  asserted  is  dis- 
proved. It  would  seem  difficult  to  imagine  a  case  more 
directiy  within  the  doctrine  than  the  present.  If  the  firm  is 
bound  at  all  by  the  representations  of  Wright,  it  would  seem, 
upon  principle,  that  it  must  be  estopped  from  proving  the 
contrary. 

The  case  of  Austen  v.  Craven^  4  Taunt.  644,  is  relied  upon 
to  show  that  an  action  of  trover  would  not  lie  in  such  a  case. 
But  that  case  differed  essentially  from  this.  It  was  founded 
upon  a  mere  executory  contract  for  the  delivery  of  a  certain 
quantity  of  sugar  of  a  certain  description.  The  party  under 
whom  the  plaintiff  claimed  had  never  been  entitled  to  any 
specific  sugar,  and  this  necessarily  appeared  in  the  case. 
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When  the  plaintiff's  oooneel  attempted  to  argne  from  the  de- 
fcodante*  admission  that  the  sugar  must  have  been  separated 
from  the  bulk  of  the  stock,  Oibbs,  J.,  interposed,  saying: 
''Their  language  is  explained  by  the  other  evidence."  It  is 
obvious,  therefore,  that  the  case  was  decided  upon  the  ground 
that,  taking  the  whole  evidence  together,  the  defendants  had 
not  admitted  the  possession  of  any  specific  sugar  to  which  the 
plaintiffs'  assignor  had  titie.  The  opinion  of  Mansfield,  C.  J., 
shows  that  this  was  tiie  ground  of  the  decision.  The  present 
case  is  ^itirely  different.  Here  the  representation  of  Wright, 
if  taken  as  true,  showed  the  defendants  in  possession  of  cer- 
tain specific  grain  delivered  to  them  by  Ford.  There  was  no 
such  diffieulty  as  existed  in  Aurien  v.  Craven^  supra. 

The  case  of  Harding  v.  Carter^  Park  on  Insurance,  4,  is  fiir 
more  like  the  present.  The  defendants  in  that  case,  who  were 
brokers,  had  written  to  the  plaintiff,  the  mastes  of  a  ship,  that 
they  had  effected  two  policies  of  insurance,  one  on  his  account, 
the  other  on  account  of  the  owners,  naming  the  underwriter. 
The  ship  was  lost^  and  the  defendants  then  produced  a  differ- 
ent policy,  with  another  underwriter,  and  only  insuring  the 
ship,  in  which  the  plaintiff  had  no  interest.  The  plaintiff, 
there&ire,  brought  an  action  of  trover,  for  the  policy  described 
in  the  letter.  In  defense  it  was  said,  as  it  is  here,  that  trover 
could  not  be  maintained  for  that  which  never  existed.  But 
Lord  ICaasfield,  before  whom  the  case  was  tried, ''  would  not 
suffer  the  defendants  to  contradict  their  own  representation," 
and  the  plaintiff  recovered.  As  this  case  cannot  be  distin- 
guished from  that  be&ire  us,  and  as  I  think  it  clearly  right,  I 
do  not  hesitate  to  follow  it. 

The  difficulty  suggested  in  regard  to  proving  the  value  of 
property  which  has  had  no  existence,  is  more  imaginary  than 
reaL  The  same  difficulty  would  exist  in  an  action  to  recover 
for  the  fraud.  The  plaintiff  in  such  an  action  could  recover 
no  more  than  the  value  of  the  grain.  As  the  quantity  was 
specified  in  the  receipts,  it  was  his  own  folly  if  he  advanced 
more  than  its  value.  The  market  price  of  ordinary  merchant- 
able wheat,  etc.,  would  be  the  criterion  of  value  and  the 
measure  of  damages. 

It  is  not  necessary  to  notice  the  other  technical  points  raised 
upon  the  argument.  The  order  for  a  new  trial  should  be  re* 
versed,  and  final  judgment  should  be  rendered  fixr  the  plaino 
tiff  nfoa  theverdiok 
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Dknio,  C.  J.,  dissenting.  There  was  sufficient  evidence  for 
the  jury  to  have  found,  if  the  case  had  been  submitted  to 
them,  tiiat  the  receipts  upon  which  the  plaintiff  advanced  his 
money  were  false  and  fiotitiouSy  and  that  they  were  fabricated 
to  enable  Wright,  and  the  person  calling  himself  Samuel 
Ford,  or  one  of  them,  to  defraud  the  plaintiff. 

There  being  no  such  wheat  delivered  to  the  defendants,  or 
held  in  store  by  them  as  the  papers  professed  to  represent,  the 
first  question  is,  whether  this  action  can  be  sustained,  even 
upon  the  assumption  that  the  defendants  are  legally  respon- 
sible in  some  form  for  the  acts  of  Wright  Whatever  the 
form  of  this  action  might  have  been  called  when  pleadings 
were  technical,  it  is  quite  clear  that  the  complaint  presents  a 
case  of  an  alleged  tortious  interference  by  the  defendants  with 
the  rights  of  property  of  the  plaintiff  as  the  owner  of  a  quan- 
tity of  wheat.  It  contains  the  elements  of  replevin  in  the 
detinetf  to  which  it  is  also  assimilated  by  the  prayer  that  the 
grain  may  be  delivered  to  the  plaintiff.  It  also  contains,  ar- 
gumentatively,  the  elements  of  an  action  of  trover,  for  it 
alleges  property  in  the  plaintiff,  possession  by  the  defendant, 
and  a  demand  and  refusal,  which  is  the  usual  evidence  in 
such  cases  of  a  conversion.  It  does  not  allege  that  the  store- 
house receipts  were  false  or  fictitious,  but  it  relies  upon  them 
as  though  they  were  vaUd,  and  sets  out  a  title  under  them  as 
operative  pai)ers. 

The  plaintiff's  counsel  does  not  controvert  this  view  of  the 
effect  of  the  complaint,  or  the  rule  that  replevin  and  trover 
will  in  general  only  lie  for  specific  personal  property,  but  he 
insists  that  the  defendants  are  estopped  to  deny  tiiat  the 
wheat  referred  to  in  the  receipts  was  actually  on  hand  in  their 
storehouse  when  the  plaintiff  demanded  it.  But  I  am  of  opin- 
ion that  the  doctrine  of  estoppel  cannot  be  applied  to  such  a 
case.  The  effect  of  an  estoppel  in  pais  is  to  oblige  the  party 
affected  by  it  to  respond  to  the  one  entitied  to  the  benefit  of  it, 
to  the  same  extent  as  though  the  facts  actually  existed  accord- 
ing to  the  representations  made.  The  judges  and  jury  and 
sheriff  are  not  required  to  shut  their  eyes,  and  by  an  effort  of 
the  imagination  to  produce  the  circumstances  represented  by 
the  defendant,  and  to  act  in  conducting  the  trial  and  in  the 
machinery  of  the  process  as  though  these  supposed  circum- 
stances had  a  real  existence.  Replevin  and  trover  will  only 
lie  in  respect  to  actual  and  specific  personal  property,  and 
neither  of  these  actions  can  be  sustained  to  recover  for  a 
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bleach  of  promise,  or  for  damages  arising  out  of  deceit  or  mis- 
representation  respecting  alleged  chattels  which  never  had  an 
existence.  In  AuHen  v.  Craveuj  4  Tamit.  644,  the  plaintiff 
sned  in  trover  for  fifty  hogsheads  of  sugar.  It  appeared  that 
one  Krose  had  purchased  that  quantity  of  sugar  of  the  de- 
fendants, to  be  delivered  at  a  future  time,  but  the  contract 
was  executory,  no  particular  hogsheads  of  sugar  passing  from 
the  defendants  to  Kruse;  but  the  latter  sold  the  sugar  re- 
ferred to  in  his  contract  to  the  plaintiff.  The  plaintiff  gave 
notice  of  his  intended  purchase  to  the  defendants,  and  in- 
quired whether  they  had  fifty  hogsheads  of  sugar  belonging 
to  Kruse,  and  whether  he,  the  plaintiff,  might  safely  pur- 
chase them  of  Erase  and  pay  him  the  price;  to  which  they 
answered  in  the  aflSrmative,  and  said  they  had  the  fifty 
hogsheads  and  would  deliver  them.  The  plaintiff  accordingly 
paid  Kruse  the  money,  but  the  defendants,  on  a  demand  sub- 
sequently made,  refused  to  deliver  any  sugar.  The  plaintiff's 
counsel  urged  the  estoppel  in  this  manner:  ''It  appears  by 
the  defendants'  admissions  [referring  to  what  they  said  in 
answer  to  the  plaintiff's  inquiry]  that  these  goods  had  been 
separated  from  the  bulk  of  their  stock,  for  they  said  they  had 
the  fifty  hogsheads  belonging  to  Elruse,  which  they  would  de- 
liver to  the  plaintiff.  If  they  had  any  fifty  hogsheads  of  that 
quality  in  their  warehouse,  they  must,  after  that  declaration, 
be  deemed  to  have  appropriated  them  to  the  plaintiff,  and 
could  not  say  they  were  not  his  property."  A  motion  to  set 
aside  the  verdict  and  enter  a  nonsuit  was  granted* 

Sir  James  Mansfield,  chief  justice  of  the  common  pleas, 
said:  ^Trover  cannot  be  maintained  but  for  specific  goods. 
Any  sugars  of  required  quality  would  have  answered  this  con- 
tract. It  is  a  contract  for  a  certain  quantity  of  a  specified 
quality,"  etc  The  facts  constituting  the  estoppel  were  of  pre- 
cisely the  same  character,  and  just  as  strong  as  those  in  the 
case  before  us.  Chapman  v.  Searle^  3  Pick.  38,  at  first  view, 
would  seem  to  be  in  conflict  with  Austen  v.  CraveUj  4  Taunt 
644,  but  I  think  it  is  not  in  fact.  Ludlow  was  the  purchaser 
of  three  hundred  barrels  of  beef  of  the  defendant,  and  received 
from  him  a  bill  of  parcels,  and  a  receipt  in  full  for  the  price, 
and  a  certificate  stating  that  he  (defendant)  had  received 
three  hundred  barrels  of  beef  in  store  for  him,  Ludlow.  The 
plaintiffs  were  Ludlow's  assignees  nmder  an  insolvent's  as^ 
fiignment,  and  they  demanded  the  beef  of  the  defendant,  who 
fefused  to  deliver  it,  when  they  brought  this  action  of  trover. 
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The  defendant,  it  was  showni  had  considerable  quantities  of 
beef  in  different  parts  of  Boston.  The  defendant,  it  seems,  on- 
dertook  to  prove  that  the  papers  did  not  exhibit  the  real  trans- 
action; that  it  was  merely  a  paper  arrangement;  that  no  good» 
were  sold  and  delivered,  or  held  by  the  defendant  on  storage 
for  Ludlow.  The  great  question  was,  the  court  said,  whether 
such  parol  testimony  was  admissible;  and  they  held  it  wa* 
not  Judgment  was  given  for  the  plaintiff.  They  said  that| 
as  between  the  defendant  and  Ludlow,  the  writing  must  be 
taken  to  be  conclusive  evidence  of  the  fact.  The  case  seem» 
to  me  to  have  been  put  upon  the  rule  of  evidence  referred  to, 
and  not  upon  the  effect  of  an  estoppel,  though  the  judge  wha 
delivered  the  opinion  did  say  that  the  defendant  was  estopped 
to  deny  that  he  had  these  goods.  What  renders  it  certain, 
however,  that  the  judgment  was  put  upon  the  rule  of  evidence 
that  the  writing  could  not  be  contradicted,  is  that  it  was  con- 
sidered that  Ludlow  himself  might  have  brought  the  action. 
He  certainly  could  have  done  so  if  the  plaintiff  could  maintain 
it,  for  there  was  no  communication  between  him  and  the  de- 
fendants. Besides,  they  parted  with  nothing  as  the  considera- 
tion of  Ludlow's  assignment,  and  obviously  stood  only  in  his 
place.  As  between  Ludlow  and  the  defendants,  there  was  no 
pretense  of  any  estoppel,  except  such  a  one  as  the  rule  of  evi- 
dence referred  to  always  creates.  There  is  a  case  of  Harding 
V.  Carter,  reported  in  Park  on  Insurance,  4,  which  seems  to 
be  more  in  point,  and  if  good  law,  would  change  the  opinion 
to  which  I  am  inclined.  The  defendants,  insurance  brokers^ 
wrote  to  the  plaintiff  that  they  had  effected  two  policies  of  in- 
surance on  his  interest  in  certain  property,  which  they  had 
not  done,  the  letter  having  been  written  by  mistake  by  a  clerk. 
Lord  Mansfield  held  the  defendants  as  insurers,  and  allowed 
the  plaintiff  to  recover  the  value  of  the  policies  in  an  action  of 
trover.  It  seems  right  enough  to  hold  the  defendants  in  such 
a  case  liable  as  insurers,  if  the  plaintiffs  had  acted  on  the  let- 
ter; but  I  do  not  so  well  understand  how  they  could  be  charged 
for  converting  two  policies,  which  the  plaintiffs'  evidence 
showed  never  had  an  existence.  Unless  the  case  is  distin- 
guishable from  the  general  one  by  considerations  connected 
with  the  law  of  insurance,  I  should  be  disposed  to  consider  it 
overruled  by  Austen  v.  Craven^  4  Taunt  644.  It  is  at  best 
only  a  niri  priu9  case,  and  has  not  found  its  way  into  any 
fegular  series  of  leporta. 
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For  these  reaeonfly  I  am  in  favor  of  afiSrming  the  order  iq^ 
pealed  from. 

Da  vise  and  Wbiqht,  JJ.,  also  dissented. 

Order  reversed,  and  judgment  for  the  plaintiff. 


Whbbs  AvmoBnT  or  Aoxsr  oa  Pabtnxb  DxnEirm  upon  Sou  Fact 
oatnde  tbe  terms  of  his  power,  and  which,  from  its  nature,  rests  peealiarl j 
within  his  knowledge,  his  principal  or  firm  is  bound  by  his  representation^ 
tiwa^  false,  as  to  the  existence  of  snch  fact.  This  is  the  role,  in  effect,  lai<i 
down  in  Norih  Mkier  Bank  r,  Apmar,  8  Hill,  262,  and  followed  in  the  princi- 
pal case;  and  the  same  rule  is  recognised  in  citations  of  the  principal  case  i9 
JMrne^T.  Steveiu,  10  Abb.  Pr.,  N.  S.,  60;  8.  C,  40  How.  Pr.  351,  and  | 
Sweeny,  480;  Manh  ▼.  OObart,  4  Thomp.  &  G.  262;  S.  O.,  2  Hnn,  61;  Exchange 
B4mk  T.  Mcnteaih,  26  N.  Y.  611;  N.  T.  d:  N.  H.  B.  R.  Co.  ▼.  Sehupler,  34 
Id.  66;  PmidaU  etc  ▼.  Comen,  37  Id.  822;  Chermmg  Canal  Bank  ▼.  Brad' 
met,  44  Id.  687;  Armomr  ▼.  Michigan  CenL  B,  B,  Co.,  65  Id.  122;  Weekt  ▼. 
FcXf  8  Thomp.  &  C.  357.  A  firm  is  boond  by  the  frand  of  one  partner  in 
the  oonrae  of  the  partnership  business,  though  the  other  partners  are  inno* 
cent  of  any  participation  in  the  fraud:  Chuter  ▼.  Diehermnif  46  How.  Pr.  336; 
8.  C,  64  N.  Y.  11;  Baboodt  v.  LIUwy,  63  How.  Pr.  269;  Duni  r.  Burton,  3 
Una.  143;  a  C,  47  N.  Y.  174;  Coleman  ▼.  Pearee,  80  Minn.  130,  131.  But 
wrongs  to  render  the  principal  liable  must  be  expressly  in  the  course  of  the 
latter's  business:  MaU  t.  Lord,  89  N.  Y.  888.  So  long  as  the  principal  re- 
tains the  benefit  of  a  wrong  by  his  agent»  he  is  liable  for  the  oonsequenoess 
SieiKtri  T.  Siradmrger,  61  How.  Pr.  400;  Sherman  ▼.  SnM,  42  Id.  199;  ^o- 
Kbnoi  L. /.  Ox  T.  ifiedk,  6  Thomp.  Ik  a  649.  All  of  the  above  dte  the  prin* 
e^^al 
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i»  mnr  Tons,  aj 

DOBMB  A8  BCTwnir  PABTm  Oooumra  No  Relatioh  ov  CoNnDKMOs^  or  of 
control  by  reason  of  position,  employment^  or  undue  influence,  can  lacely 
be  imputed,  without  showing  some  degeee  of  fear  or  threats,  iuTolTing  in 
■sme  degree  a  species  of  fraud.  Bat  when  these  latter  elements  enter 
fsto  it^  oonrts  of  equity  have  long  been  accustomed  to  grant  reliel 

DoBBM— AflaomxHT  Pbocitbxd  iBOH  Woman  by  threatening  to  anest  her 
bnaband  and  prosecute  him,  in  case  she  refused  to  execute  it»  is  r<M,  aa 
SBoh  threats  amount  to  undue  influence. 

Wokak's  Feabs  abb  ho  Wbouoht  ufok  that  Shb  Bxioum 
AaBxnaorr  to  Makb  AmomoziT,  and  several  hours  after  executes 
the  aesignmenti,  she  will  be  considned  as  stiU  acting  under  the  same 
infffir*i*%  i^pNbenflionab  and  fears  as  influenced  her  in  making  the  first 


temuiroB  POfUOT  irroir  Lara  ov  Hubbakd  iob  Bivxiit  of  km  Wm^ 
taken  out  under  the  act  of  1840^  caoaot  be  awigned  so  as  to  dastro;'  the 
rights  of  the 
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Aonon  to  recover  two  thousand  dollars^  the  amount  of  a 
policy  of  insurance  upon  the  life  of  plaintiff's  husband.  The 
contest  was  between  Mrs.  Eadie  and  Slimmon,  who  claimed 
under  an  assignment  from  her.  The  insurers  deposited  the 
money  in  court.  Mrs.  Eadie  claimed  the  assignment  to  be 
void,  as  having  been  obtained  by  coercion.  At  the  trial,  which 
was  before  Justice  Scrugham,  it  appeared  that  on  the  night  in 
question,  Blimmon  went  to  Eadie's  house  with  an  attorney,  a 
police  officer,  and  another  person,  and  accused  Eadie  of  em* 
beszlement,  alleged  to  have  been  committed  while  Eadie  was 
in  his  employ  as  a  clerk.  The  result  of  this  meeting  appears 
from  the  opinion.  Judgment  was  given  for  plaintiff,  but  upon 
appeal  to  the  supreme  court  at  general  term  the  judgment  was 
reversed.    Plaintiff  then  appealed  to  this  court 

CampbeUj  for  the  appellant. 

Harriion  and  Waring^  for  the  respondent. 

By  Court,  Smith,  J.  As  between  parties  occupying  no  rdar 
tion  of  confidence  in  or  towards  each  other,  or  of  control,  by 
reason  of  position,  employment,  or  otherwise,  undue  influence 
can  rarely  be  imputed  without  showing  some  degree  of  fear,  or 
threats,  or  advantage  taken  of  position,  or  unfifidr  practices,  or 
persuasion,  involving  in  some  degree  a  species  of  fraud.  But 
when  any  of  these  elements  enter  into  and  constitute  part  of 
the  circumstances  attending  a  transaction,  and  controlling  the 
will  of  a  party  making  a  deed  or  other  contract,  courts  of 
equity  have  long  been  accustomed  to  give  relief. 

Judge  Story  states  .the  rule,  as  extracted  from  and  confirmed 
by  many  cases,  as  follows:  Courts  of  equity,  he  says,  relieve  a 
party  *'  when  he  does  an  act  or  makes  a  contract  when  he  is 
under  the  influence  of  extreme  terror,  or  of  apprehension  short 
of  duress;  for  in  cases  of  this  sort  he  has  no  free  will,  but 
stands  in  vinctUis ":  2  Story's  Eq.  Jur.,  sec  239.  Circumstances, 
he  says,  of  extreme  necessity  or  distress  of  a  party,  although 
not  accompanied  by  any  direct  duress  or  restraint,  may  also 
overcome  free  agency,  and  justify  the  court  in  setting  aside  the 
contract  on  account  of  some  aUending  oppression,  fraudulent 
advantage,  or  imposition. 

The  civil  law,  from  which  in  a  large  degree  we  derive  the 
principles  which  control  courts  of  equity,  always  sets  aside  a 
contract  procured  by  force  or  fear,  or  want  of  liberty  in  regard 
to  it:  Digest,  lib.  4,  tit.  2,  sec.  1.  But  it  was  said  the  party 
must  be  intimidated  by  the  apprehension  of  some  serious  evil 
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of  a  present  or  pressing  nature,  and  snch  as  is  capable  of 
making  an  impression  upon  a  person  of  courage.  Bat  Pothier 
thinks  this  role  too  strict,  and  that ''  regard  should  be  had  to 
the  age,  sex,  and  condition  of  the  parties,''  and  that  '*  a  fear 
which  would  not  be  deemed  sufficient  to  have  influenced  a 
man  in  the  prime  of  life  and  of  a  military  character,  might  be 
sufficient  in  respect  to  a  woman  or  a  man  in  the  decline  of 
life  " :  Pothier  on  Obligations,  Evans,  p.  16,  art.  8,  sees.  2,  '2& 

The  rules  in  regard  to  the  doctrine  of  undue  influence  have 
been  asserted  in  numerous  cases  in  our  own  courts:  Whdan  v. 
Whdanj  8  Cow.  537;  Sean  v.  Shafer^  1  Barb.  408;  S.  C,  6 
N.  Y.  272;  HowM  v.  BoMomy  11  Paige,  538;  Ellis  v.  Mesaervie^ 
U.  467;  EvoM  v.  EUU,  5  Denio,  640. 

Within  the  principle  asserted  in  these  cases,  the  present 
caae  presents,  I  think,  an  instance  of  a  contract  procured  by 
undue  influence,  if  one  ever  existed.  The  assignment  from 
the  plaintiff  to  the  defendant  was  most  clearly  extorted  by  a 
species  of  force,  terrorism,  and  coercion  which  overcame  free 
agency,  in  which  fear  sought  security  in  concession  to  threats 
and  to  apprehensions  of  ixyury.  It  was  made  as  the  only  way 
of  escape  from  a  sort  of  moral  duress  more  distressing  than 
any  fear  of  bodily  injury  or  physical  constraint  Mr.  White, 
the  plaintiff's  brother-in-law,  called  at  Eadie's  on  his  return 
from  an  evening  meeting,  and  there  found  the  defendant  and 
his  counsel,  a  police  officer,  and  another  man.  This,  I  should 
presume,  from  the  season  of  year  (April  4th),  could  not  have 
been  later  than  nine  o'clock.  How  long  these  persons  had 
been  there  at  that  time  does  not  appear.  The  defendant  and 
his  counsel  were  in  an  upper  room,  and  the  officer  and  the 
man  with  him  in  the  parlor  below.  The  witness  was  re- 
quested by  Mrs.  Eadie  to  go  into  the  drawing-room  where 
the  defendant  was,  who  was  talking  very  loudly  and  had  some 
difficulty  with  her  husband. 

The  witness  immediately  was  informed  what  the  difficulty 
was.  The  defendant  insisted  that  Eadie  should  make  over  to 
him  his  house,  and  that  an  assignment  of  this  policy  should 
also  be  made.  '*  Eadie  refused.  Slimmon  told  him  that  ii 
he  did  not,  as  sure  as  the  sun  rose  to-morrow  he  would  lodge 
him  in  yonder  jail;  he  had  an  officer  down  stairs  for  that  pur- 
pose." The  plaintiff  was  sent  for  and  came  in  immediately. 
The  matter  was  talked  over  and  much  discussion  ensued. 
Mr.  Eadie  refused  to  make  an  assignment  of  the  policy. 
Blimmon  then  renewed  his  threats  to  arrest  Eadie  if  the 
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policy  was  not  assigned.  Mrs.  Sadie  became  much  excited, 
and  appeared  about  to  go  into  hysterics.  In  the  course  of  the 
conversation,  the  phuntiff  said  to  the  defisndant :  '*  Mr.  Slimmon, 
surely  you  won't  take  away  my  husband."  He  said,  ''he  was 
sorry  that  he  was  compelled  to  do  it"  Finally  this  woman 
consented,  and  about  three  o'clock  the  next  morning  the 
memorandum  of  agreement  to  assign  the  policy  and  settle  the 
matter  was  executed  by  her  and  her  husband.  After  about  six 
hours  of  continuous  altercation  and  angry  discussion  between 
Eadie  and  Slimmon,  of  excitement  and  distress  on  the  part 
of  the  plaintiff,  the  defendant  had  accomplished  his  purpoee. 
Through  this  period  of  time,  the  fears  and  sensibilities  of  this 
woman  were  worked  upon  by  threats  of  a  criminal  prosecu- 
tion which  should  consign  her  husband  to  prison,  involving 
great  mortification,  shame,  distress,  and  ruin  to  herself  and 
family,  and  the  wife  finally  yields  to  the  demands  of  her  hus- 
band's creditor. 

I  can  imagine  no  duress  over  a  man — no  constraint  over  his 
person,  or  dread  of  personal  injury — more  likely  to  deprive 
him  of  free  agency,  and  induce  him  to  yield  to  the  wishes  and 
demands  of  another,  than  the  duress  over  this  woman,  oper- 
ating through  appeals  thus  addressed  to  her  pride,  her  fears, 
her  affections,  and  her  sensibilities.  A  deed  executed  at  such 
a  time,  under  such  circumstances,  should  be  deemed  obtained 
by  undue  influence,  and  ought  not  to  stand. 

It  is  conceded  in  the  oinnion  of  the  learned  judge  in  the 
court  below  that  this  must  be  so  if  the  transaction  had  been 
terminated  at  this  interview;  but  it  was  held  that,  inasmuch 
as  the  assignment  was  not  then  executed,  time  was  given  for 
the  plaintiff  to  become  tranquil  and  act  freely,  and  that  the 
final  assignment  was  not  executed  till  after  the  lapse  of  suffi- 
cient time  for  that  purpose.  The  formal  assignment  was  exe- 
cuted about  one  o'clock  the  next  day;  but  can  there  be  any 
doubt  that  when  it  was  so  executed  ^e  plaintiff  was  still  act> 
ing  under  the  influence  of  the  same  apprehensions  and  fears 
which  led  her  to  consent  to  make  the  assignment  during  the 
night  before  f  But  she  had  in  (act  made  a  written  assignment, 
valid  in  law,  if  the  policy  was  assignable  by  her,  if  she  had 
made  no  other.  The  assignment  executed  the  next  day  was 
a  mere  formality.  She  was  applied  to  by  the  same  counsel 
for  the  defendant,  who  had  been  present  during  the  previous 
night,  and  was  familiar  with  all  that  then  occurred;  and  hav- 
ing consented  to  transfer  the  policy,  and  being  thus  committed 
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to  complete  the  acNsignment,  she  obviaaely  knew  not  how  to 
avoid  it,  or  otherwise,  to  escape  from  the  strait  iu  which  she 
was  placed.  I  think  the  execution  of  the  formal  assignment 
then  made  should  be  dremed  part  and  parcel  of  the  original 
transaction,  and  to  be  governed  by  the  same  influences  and 
considerations  which  controlled  her  signature  of  the  memo- 
randum a  few  hours  be£>re.  The  threats  of  the  arrest  and 
imprisonment  of  her  husband  were  still  fresh  in  her  mind, 
and.  the  same  apprehensions  for  his  sake  and  her  own,  of 
flhame,  mortification,  and  ruin,  still  stared  her  in  the  face. 
Another  consideration,  I  think,  should  exert  some  influence 
in  the  decision  of  this  question.  Either  the  accusation  which 
the  defendant  brought  against  Badie  was  entirely  unfounded, 
•or  be  was  seeking  to  compromise  a  criminal  offense.  If  he 
knew  that  a  crime  had  been  committed  by  Eadie,  he  had  no 
right  to  compromise  it  in  this  way,  and  the  securities  obtained 
upon  such  compromise  were  received  as  a  consideration  for 
compromising  a  felony,  and  for  that  reason  were  invalid;  else 
the  whole  of  his  assertions  and  threats  on  the  subject  were  a 
gross  imposture.  A  majority  of  my  brethren  also  think  that 
the  policy  of  insurance  was  not  assignable  by  Mrs.  Badie. 
The  policy  was  issued  and  taken  under  the  act  of  184D  enti- 
tled '^  An  act  in  respect  to  insurance  of  lives  for  the  benefit  of 
married  women."  We  think  the  intent  of  the  statute  was  to 
make  these  policies  a  security  to  the  family  of  any  married 
man,  and  a  provision  for  their  use  and  benefit,  and  that  this 
intent  would  be  defeated  if  they  were  held  to  be  assignable 
by  the  wife  like  ordinaiy  choses  in  action  belonging  to  her  in 
her  own  right  as  her  separate  property. 

The  judgment  of  the  general  term  should,  therefore,  be  re- 
versed, and  that  of  the  special  term  aflbmed,  with  costs. 

At  a  Ittier  tenn  of  the  ooarty  A  motion  for  a  reargament  WB8  niade,  whioh  w 
dfloiod.  Deoio^  C.  J.,  delivered  an  opinion  in  which  he  dwelt  particnlarly 
upon  the  non-a—ignahility  of  the  insnranoe  policy.  In  concluding  hie  opinion; 
he  aayi:  ''^y  the  common  law,  a  person  could  insure  his  own  life  for  any  sum 
for  which  he  might  choose  to  pay  the  premium,  and  which  the  insurers  would 
engige  to  insiire;  hut  if  one  desired  to  insure  the  life  of  another,  he  could 
ooly  insure  the  interest  which  he  had  m  such  other  life.  If  he  undertook  to 
insure  a  groM  sun,  and  the  contract  was  not  susceptible  of  a  construction 
which  would  limit  the  reoorery  to  the  actual  damages  sustained,  the  contract 
would  be  Toid  under  the  statutes  against  betting  and  gaming.  This  principle 
the  legielatnre^  by  the  act  of  1S40  (Laws,  pw  59),  relaxed  in  respect  to  in- 
enranoe  as  eiboted  by  a  married  woman,  for  any  sum  which  she  and  the 
ocmpaBymif^htseefittooontraot  for.  It  was  provided  that,  in  the 
of  hsr  swTiving  her  husband,  the  amount  payable  by  the  terms  of 
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the  poUflj  ihoiild  be  paysbla  to  her  for  licr  own  nae^  free  from  ell  daine 
of  the  repreaentatiTes  of  her  husband  or  of  his  crediton.  Time  is  anothor 
featare  in  the  act  which  shows  that  it  was  an  enabling,  and  not  a  dedaratoiy, 
provision.  By  the  general  roles  of  law,  a  policy  on  the  life  of  one  enstain- 
tug  only  a  domestic  relationship  to  the  insured  would  become  inoperative  by 
the  death  of  each  insured  in  the  lifetime  of  ceitet  que  vie;  or  if  it  oonld  be 
eonsidered  as  existing  for  any  pnzpose  after  that  event,  it  would  be  for  the 
benefit  of  the  personal  representatives  of  the  insmed;  bat  by  this  act  the 
contract  may  be  continned  in  favor  of  the  diildren  of  the  insnred  wife  after 
her  death.  These  featores  distinguish  this  ease  from  that  of  an  ordinary 
chose  in  action  belonging  to  a  married  woman  as  her  separate  estate.  Ae 
provision  is  special  and  pecnliar,  and  looks  to  a  provision  for  estate  of  widow- 
hood, and  for  orphan  children;  and  it  would  be  a  violation  of  the  spirit  of  the 
provision  to  hold  that  a  wife,  insnred  under  this  act,  oonld  seU  or  traffic  with 
her  policy  as  though  it  were  realised  personal  property,  or  an  ordinary  eeenrity 
for  money." 

DiTBBsa  AND  Unbvs  ImrLUxmn  as  Dmsam  to  Bohd^  executed  by  a 
father  for  the  debts  of  his  son,  is  not  made  out  by  proof  that  the  Migp^ 
wisely  represented  to  the  farther  that  nnlees  the  bond  was  executed  the  cred- 
itors would  indict  the  son  for  obtaining  goods  under  false  pretensee,  and  aend 
them  to  the  penitentiary,  and  that  the  father  waa  nearly  sixty-six  years  old, 
and  had  a  mind  essily  influenced  and  excited:  FuUon  v.  Hood,  76  Am.  Dee. 
664.  In  the  note  to  this  case^  numerous  authorities  upon  the  questioo  of 
duress  are  collected:  See  also  JiioiqfmotM,  73  Id.  461. 

Tax  PBDf dPAL  GA8X  IS  dTSD  to  the  point  that  when  a  party  is  arrested 
without  just  cause,  and  from  motives  which  the  law  does  not  sanction,  any 
contract  into  which  he  might  enter  with  the  authors  of  the  wrong  to  proenre 
his  liberation  from  restraint,  is  imputed  to  illegal  duress.  It  is  corrupt  in  ite 
origin,  and  the  wrong-doer  can  take  no  benefit  from  its  execution,  in  Oebome 
V.  BolMns,  4  Abb.  Pr.  21;  S.  C,  86  K.  Y.  371.  Whenever  one  party  ia  so 
aituated  as  to  exercise  a  controlling  influence  over  the  will,  conduct,  and  in- 
terests of  another,  contracts  then  made  will  be  set  aside,  even  upon  alight 
evidence  of  the  improper  exercise  of  such  influence.  To  this  point  the  prin- 
cipal case  is  cited  in  IngereoU  v.  J?oe,  65  Barb.  34&-357;  Jonee  v.  Diederieh,  3 
Daly,  177.  The  principal  case  is  cited  in  Pe^eer  v.  ifdyor,  70  N.  Y.  501,  ae 
being  an  example  of  duress  of  person;  and  in  Bayme  v.  Rudd,  30  Hun,  237, 
to  the  point  that  where  plaintiff's  son  was  about  to  be  arrested  for  embenle- 
ment,  and  defendant  wanted  a  note  for  the  amount  alleged  to  have  been  em- 
bessled,  and  attempted  to  influence  the  action  of  the  plaintiff  by  operating 
upon  his  family  pride,  his  fear  of  disgrace,  and  his  desire  to  save  his  son  from 
the  ruinous  effects  of  a  prosecution,  and  thereby  induced  him  to  execute  the 
note,  it  is  void  for  duress.  It  is  cited  in  Fiahar  v.  Bishop,  36  Id.  112,  Schoemer 
V.  Li8Muer,  Id.  100,  and  L^ebvrt  v.  Duintii,  61  Wis.  326,  to  much  the  same 
point.  In  Rexford  v.  Raford,  7  Lans.  6,  a  distinction  is  drawn  between 
cases  where  duress  is  practiced  toward  a  woman  by  a  stranger,  and  wher» 
the  duress  is  of  her  husband.  The  court  say  that  in  the  latter  case  the  evi- 
dence of  duress  must  be  strong  and  dear.  The  prindpsl  case  is  sgain  dted 
as  being  one  of  several  cases,  of  high  authority,  which  adopt  the  liberal  rule 
that  contracts  procured  by  threats  of  battery  to  the  person,  or  of  destructioa 
of  property,  may  be  avoided  by  proof  of  such  facts,  because  in  such  a  case 
there  is  nothing  but  the  form  of  the  contract  without  the  substance,  in  ITwiftrf 
Btatee  V.  Huckabee,  16  WalL  432;  French  v.  Shoemaker,  14  Id.  832;  Brmm  ▼• 
Piene,  7  Id.  216w 
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Upon  tiio  insiinuioe  qnestion  dlierowd  In  tbe  prineipal  eaae,  it  hM  obtuiied 
wida  noteie^,  haTing  be«a  died  in  all  tbe  oaaas  dtod  below,  to  the  point 
tbat  a  policy  of  iunmnoe,  proonred  by  a  marriad  woman  npon  the  life  of  her 
husband,  under  the  statnte  of  1840,  for  her  benefit,  and  in  case  of  her  death 
before  her  hnaband,  for  the  benefit  of  her  children,  was  not  asBignable  by  the 
wife  during  the  lifetime  of  her  husband:  Franks  ▼.  MuL  I4ft  In$*  Ck^i^N.  F., 
102  K.  Y.  206-274;  WhUeheadr.  IT.  T.  L\ftln$.  Co,,  36  Hnn,  425;  JeJ<mg$ 
r.  (Mdmatt,  46  N.  Y.  131;  i^owfer  ▼.  BuUerly,  44  Id.  167;  Smime  r.  Quinn,  90 
Ed.  496;  BmnrnT. Brmmmar,  100 Id. 374;  BoUy.  Keyhoe, 30 Htm, 622;  Wihonr. 
Lawrmee^  76  N.  Y.  685;  Beany  ▼•  BqwUable  lAft  Asswxaice  Society,  59  Id.  693| 
ITiboM  T.  Ifowrenee^  13  Hnn,  241;  Barry  ▼.  Brunt,  8  Id.  400;  Aintworik 
▼.  Badcm*,  5  Id.  414;  Brunmtr  t.  Cohen,  68  How.  Pt.  241;  &  C,  67  Id. 
886;  Fomler  ▼.  Bitterly,  63  Id.  476;  LoekwoodY.  BUhop,  61  Id.  226;  Durkm 
V.  CeederaJL  Verdn  qf  de  ffermamu  SoehmOt  7  Daly,  171;  B<;arry  ▼.  JSquilabk 
lu  A.  S.,  2  Abb.  Pt.  386^  note. 

Thb  pbdicipal  oin  wia  ostbd  akx)  DismrGinBHMD  in  Bunrought  t.  6Mi 
ifttf.  Xi/e  iftimraiwe  Ox»  97  liaaa.  869;  GkxNMdk  ▼.  Treai,  3  OoL  408;  and  in 
Fiotterr,  Oik,  60T^s.  603.  It  is  also  distingnished  in  Kemum  ▼.  Howardf 
tS  Id.  108^  where  the  oonrt  decide  thst  where  a  hnsband  suriTes  his  wif e^ 
hwing  prsfioiisly  prooued  a  policy  of  insoranoe  on  hit  own  life  for  her  bene* 
ftl^  and  himself  paid  the  preminms  thereon,  he  may  dispose  of  it  by  will  or 
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Owfiiftiff  OaitRTiR  ov  PAsnNOKBS,  LiASiLrrr  iob  DsfiOTZva  Azul — Com- 
mon oarrien  of  pensengefB  mnst  be  held  aooonntable,  in  erery  erent,  to 
famish  roadworthy  ooaohes.  They  will  be  held  reaponsible  for  damages 
eansed  by  a  eracked  aiJe^  although  the  defect  ooold  not  possibly  have 
been  disoorered  by  sny  available  means. 

AcnoN  for  damages.  Upon  the  trial,  it  appeared  that  one 
of  the  axles  of  defendant's  car  was  cracked,  and  broke,  where- 
by plaintiff  was  injured.  The  defect  was  a  small  old  crack  in 
the  axle  so  covered  by  the  wheel  that  it  could  not  possibly  be 
discovered  without  taking  the  wheel  off,  and  that  the  wheel 
could  not  be  replaced  without  a  power  of  twenty-five  or  thirty 
tons.  Expert  witnesses  testified  that  there  was  no  way  of  dis- 
covering the  defect  without  destroying  the  axle.  A  verdict 
for  the  plaintiff  was  affirmed  at  the  general  term,  and  defend- 
ant appealed. 

OurteiMUf  ,  finr  the  appellant. 
Bogeny  tea:  the  respondent. 

By  Court,  Oould,  J.    In  regard  to  what  has  been  called  the 

negligence  of  railroad  companies  in  not  providing  safe  axles 

for  their  cars,  the  only  case  in  our  own  courts,  which  professes 
AX.  nea  vou  Lxxxn— as 
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to  fix  any  rule,  is  that  of  Hegeman  v.  Western  R.  R.  Carp.^  13 
N.  Y.  9  [64  Am.  Dec.  617].  The  reBolt  of  that  case  held,  in 
Bubstance,  that  the  company  was  responsible,  both  for  the 
manufactorer's  possessing  the  requisite  skill,  and  for  his  actual 
exercise  of  that  skill,  in  each  particular  axle, — the  judgment 
in  that  case  being  against  the  company  for  negligence,  in  not 
haying  discovered  a  flaw  in  the  axle,  which  could  not  have 
been  discovered  by  any  known  trial  after  the  axle  came  into 
the  company's  possession,  but  which  might  have  been  dis- 
covered by  a  process  of  bending,  before  it  left  the  hands  of  the 
manufacturer. 

But  in  that  case  the  charge  to  the  jury,  at  the  circuit,  held 
that  "  in  making  the  careful  examination  required  by  law, 
before  the  train  started,  the  company  was  not  guilty  of  negli- 
gence, if  it  made  all  the  examination  which  human  skill  and 
foresight  could  make  without  taking  the  machinery  to  pieces." 
And  in  this  court,  the  prevailing  opinion  says  the  company 
*<  is  bound  to  use  all  precautions,  as  £Etr  as  human  care  and 
foresight  will  gOf  for  the  safety  of  the  passengers." 

In  the  case  before  us,  so  fieur  as  the  defect  in  the  axle  (the 
hidden  crack)  is  concerned,  it  is  clearly,  and  without  any 
contradiction,  proven  that  it  was  absolutely  out  of  the  reach 
of  discovery  by  any  practicable  examination  of  the  axle,  un- 
less by  taking  off  the  wheel,  with  great  difficulty  and  labor; 
that  is,  ''taking  the  machinery  to  pieces."  Tried  by  the  Hege- 
man  case  {Hegetnan  Y.Weitem  R.  R.  Corp.f  18  N.  Y.  9  [64  Am. 
Dec.  517]),  it  would  seem  that  this  defendant  could  not  be 
responsible  for  an  injury  caused,  as  the  one  sued  for  seems  to 
have  been,  by  that  defect;  as  it  is  positively  testified  "  that  it 
would  not  be  safe  to  run  at  all  an  axle  cracked  as  this  was" 
found  to  have  been  on  examination  after  the  accident. 

There  has,  however,  always  been  something  unsatisfactory 
in  the  dedsion  of  the  Hegeman  case,  arising  from  the  diffi- 
culty in  finding  anything  to  call  negligence  in  the  acts  of  the 
company  as  there  proved;  and  we  can  probably  place  the 
result  of  that  case  on  a  surer  and  more  satisfactory  ground,  as 
well  as  fix  a  test  of  much  easier  application,  by  referring  to 
another  case.  In  Sharp  v.  Orey^  9  Bing.  457,  S.  C,  2  Moore 
A  S.  621,  the  proprietor  of  a  stage-coach  was  sued  for 
injuring  a  passenger  by  the  overturning  of  his  coach  bom  the 
breaking  of  an  axle.  The  axle  was  of  iron,  secured  and 
strengthened  by  parallel  wooden  strips  screwed  on  and  around 
it;  and  befine  starting  it  was  carefully  examined,  and  showed 
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DO  flaw.  After  {he  accident  it  was  examined,  and  it  then 
appeared  that  it  had  been  cracked  for  some  time,  but  the 
crack  was  in  such  a  place  that  it  was  not  possible  for  any 
strictness  of  examination  to  find  it,  without  taking  off  the 
wooden  strips,  the  frequent  taking  off  of  which  would  have 
injured  the  axle,  and  rendered  it  less  safe  than  it  would  be  if 
those  pieces  of  wood  were  left  undisturbed. 

Yet  in  that  case  a  verdict  of  five  hundred  pounds  was  ren- 
dered against  the  defendant,  and  the  court  in  bank  refused  to 
pet  it  aside;  holding  unanimously  (not  that  the  defendant  was 
gniltj  of  any  negligence,  but)  that  he  must  be  held  accoimt- 
able,  in  every  event,  to  furnish  a  roadworthy  coach;  and  that, 
if  the  event  proved  it  not  to  have  been  so,  he  must  suffer  the 
consequences.  And  though  this  may  seem  a  hard  rule,  it  is 
probably  the  best  that  can  be  laid  down;  since  it  is  plain  and 
of  easy  application,  and  when  once  established,  is  distinct 
notice  to  all  parties  of  their  duties  and  liabilities.  And  prac- 
ticallyy  it  will  be  likely  to  work  no  more  burdensome  results 
to  carriers  of  passengers  than  to  leave  them,  with  an  uncer- 
tain  criterion  of  responsibility,  to  the  trouble  and  expense  of 
strongly  litigated  contests  before  juries. 

The  judgment  of  the  supreme  court  should  be  aflbmed,  not- 
withstanding there  may,  in  strictness,  have  been  an  error  in 
the  refusal  to  charge  (as  requested),  that  the  defendant  was 
not  boond  to  take  off  the  wheel  and  examine  the  axle;  since 
by  the  rule  now  laid  down,  so  charging  would  be  entirely  im- 
material to  the  result. 

All  the  judges  concurred. 

Judgment  affirmed. 


OmMOK  OimfcTiiut  ov  Pabbergibs  ato  TtqpmA,  io  do  aU  that  human  oan, 
Tjgflanwi,  and  fofl«aight  reaianwMy  oan,  under  tha  drcnmstanoM,  and  in  view 
ol  the  eharaoter  and  mode  of  conveyance  adopted,  to  gnaid  against  aooidsnta 
and  injnriea  to  paaiengen:  TuUer  ▼.  Talbot^  76  Am.  Dec  605,  and  oaaea  in 
note.  A  railroad  company  is  bound  to  transport  safely,  or  to  respond  in 
damages,  except  when  the  injnry  has  resulted  from  the  act  of  God,  or  the 
ooDcarcing  negligence  of  the  party  complaining:  Poweil  r,  Pemuylvama  B,  B. 
Cbu,  75  Id.  564. 

RAnJwai»  CkmPAHT  n  Liabli  for  injnry  snstained  by  passenger  in  conse- 
qnence  of  the  breaking  of  an  azle^  attribntable  to  a  defect  in  the  material  of 
which  it  was  made,  notwithstanding  the  defect  was  latent,  and  oonld  not 
have  been  discovered  by  ordinary  inspection,  if  it  could  haTC  been  ascertained 
by  any  testi  known  to  manufaetorers  of  snch  articles:  Hegeman  r.  Weatem 
BmBtnad  OofjporaHtm,  64  Am.  Dec.  617,  and  very  extensiTe  note  ezhaastively 
dmmsshig  the  question.    See  alsoOsrtfsT.  Bochetter  amd  8yraeu$eB,  B,  Cb..  71 
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Am.  Deo.  258.  The  prineipal  cm6  is  cited  in  AfePadden  r,  N,  T.  CettL  R.  R.  Cx, 
47  BarK  247»  to  the  point  that  it  is  now  the  settled  law  that  a  common  carrifv  el 
paaaengers  is  bound  to  famish  roadworthy  vehicles,  irrespective  of  any  <{aes- 
tion  of  negligence.  In  Robbins  r.  Mount,  33  How.  Pr.  37,  citing  oar  caae^  th» 
ooort  says  that  "the  role  is  strict  that  the  carrier  warrants  the  passengera 
that  his  vehicle  is  eqoal  to  the  joomey,  and  he  is  boand,  abeolntely  and  inre- 
■peotive  of  negligence,  to  provide  roadworthy  vehicles."  In  Wcartter  v.  Eri$ 
JEPy  Cik,  49  Barb.  609,  in  <ii«fcingni«liing  between  the  case  of  a  servant  in  the 
employ  of  the  carrier,  and  a  passenger  on  his  train,  the  coart  say:  **  If  the 
intestate  had  been  a  passenger  in  the  oars  which  fell  throagh  the  bridge  in 
question,  no  doabt  woold  have  existed  as  to  the  defendants'  liability,  for  the 
defendants^  as  common  oarriers,  in  snoh  case,  must  be  held  to  gaarantee  the 
Boondness  and  safety  of  their  vehicles,  their  bridges,  roadway,  and  machin- 
ery,"  and  they  cite  the  principal  case.  It  is  again  cited  in  CcUdweil  v.  ^010 
Jeneif  BieatmJboal  Obw,  47  N.  Y.  283,  where  the  coart  discass  kindred  qaestiooe 
with  the  above.  It  is  cited  arguayio,  in  ffcaman  v.  Hobokm  L.  ^  /.  Cbu,  2 
Daly,  130,  where  the  coart  attribate  negligence  to  a  ferryman  for  not  provide 
ing  safe  and  effective  means  of  egress  from  his  boat. 

In  the  case  of  McPaddeH  v.  New  York  Cent.  R.  R.  Cb.,  44  N.  Y.  48Ql 
which  is  a  review  of  the  case  of  that  title  above  cited  from  47  Barboar,  the 
principal  case  is  commented  on  at  length.  In  conclasioii,  Barle,  C,  says: 
"I  have  thas  commented  npon  and  alladed  to  the  case  of  Alden  v.  New  Fori 
OenL  R,  R.  Co.,  with  no  design  to  repudiate  it  as  aathori^,  bat  for 
the  purpose  of  claiming  that  it  is  a  decision  which  should  not  be  extended. 
I  am  unwilling  to  apply  it  to  every  case  that  apparently  comes  within  its 
principle;  nor  would  I  limit  it  to  the  oar  in  which  the  passenger  was  riding. 
The  whole  train  must  be  regarded  as  the  vehicle,  and  the  engine  and  all  the 
oars  attached  together  must  be  free  from  defect  and  roadworthy,  irrespective 
of  negligence.**  The  court  then  refuse  to  extend  its  doctrine  to  an  aooidenk 
eccasicned  by  a  broken  raiL  Our  case  is  again  cited  in  CarroQ  v.  Siaiem 
Island  R,  R.  Co.,  58  N.  Y.  138,  where  the  coart  say:  "That  a  carrier  of  pas- 
sengers is  not  an  insurer  of  their  eaf ety,  was  explicitly  held  in  CknatkMn  v. 
Oregg,  2  Gamp.  79,  and  has  since  been  settled  doctrine  of  the  law.  Some 
remarks,  which  seem  adverse  to  this  view,  were  made  by  the  learned  judge 
who  delivered  the  opinion  in  Alden  v.  New  ToHk  Cent,  R,  R*  Co,,  but  the 
subsequent  cases  show  that  it  was  not  the  intention  of  the  ooort  te  depart 
from  the  established  doctrine  upon  the  subject." 


Lazier  v.  Wbstoott. 

Las  Nxw  Yobs,  146.] 

FbBSOH  COUVTBT  —  AUTUKMTIGATION  OF  JUDOMBNT.  —  OuT  StatOtO  providing 

for  the  admission  of  duly  authenticated  judgments  of  foreign  ooontries 
does  not  relate  alone  to  the  independent  powers  of  the  world.  Its  obvi- 
ous meaning  is  to  admit  the  recofds  of  any  coart  of  any  foreign  country; 
it  is  immaterial  whether  such  f oreiga  country  is  one  of  the  great  powers 
of  the  world,  or  one  of  minor  importance. 
Vobhon  Countbt— Judicial  KomnL — Oonrts  will  take  Judicial  notice 
that  the  province  of  Upper  Cuiada  is  a  foreign  ooontiy;  that  it  forms  ne 
part  of  our  own;  that  it  has  a  government  and  ooorts;  and  that  theae 
courts  proceed  according  to  the  conrae  of  the  ^ww»i»^y^  ]|^^, 
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RaOOKD  OF  JorDOMXNT  OF  CoURT  OF  ^BOYINOB  OF  UfFKR  CaNADA  U  duly 

mtlMnticated  by  attastatioii  of  the  clerk  of  the  court,  with  the  aeal  of 
the  oomi  aimexed,  to  which  is  attached  the  proper  certiAcatee  of  the 
chief  joatioe  of  the  oonrt^  of  the  aaaistant  eecretary  of  state  of  the  proT- 
inoe^  and  of  the  governor  in  chief  of  said  province,  to  which  ia  affixed 
the  great  seal  of  the  province. 

HbLMonaa  asd  Intkbunbaixohs  ApnABnro  ufon  Fact  of  EzniPLiiiaA- 
Tuar  OF  RiooBD  of  Jxtdqumht  of  a  foreign  country,  if  they  are  Terified 
by  the  initials  of  the  clerk  of  the  ooort^  will  be  presnmed  to  have  been 
made  by  him  at  the  time  he  anthentioated  the  roll,  and  are  imma^faMrial 

Yameaxcm  jBcrwjuui  Allsoaxions  akd  Fboof,  as  to  Date  oh  Wbioh 
JuxMnoDnr  was  Bboovkbxd,  is  immaterial,  if  it  does  not  mislead  the 
defendant.  If  he  was  misled,  he  coold  have  had  the  pleading  amended, 
er  the  snprsme  coort  coald  make  the  amendment;  and  on  appeal,  this 
court  will  assome  the  amendment  to  have  been  made. 

ftanrair  Jusomsht  CoNOLuaivx. — Jadgment  of  a  coort  of  a  foreign  country, 
duly  proven,  is  conelnsive  between  the  parties,  where  there  has  been  a 
trial  upon  the  merits,  and  there  has  been  no  fraud  or  want  of  jorisdio- 
tioo,  cr  mistake  shown  or  offered  to  be  shown.  It  only  remains  compe- 
tent for  the  defendant  to  show  that  the  foreign  oonrt  had  not  Jnrisdiotioa 
of  the  snbjeot-matter  of  the  suit,  or  that  the  defendant  was  nsvar  served 
with  ptocesi^  or  that  the  jndgmsnt  was  frandolently  obteiaed. 

Thx  opinioQ  states  the  case. 
Starimek,  for  the  appellant 
Merwin^  for  the  respondent. 

By  Courti  Daviss,  J.  This  is  an  action  upon  alndgment 
recovered  in  the  court  of  common  pleas  of  Upper  Canada 
against  this  defendant  by  this  plaintUf.  The  cause  was  tried 
before  a  referee,  who  gave  judgment  for  the  plaintiff  and  jndg« 
ment  on  his  report  to  be  afSrmed  at  general  term. 

On  the  trial,  the  plaintiff  offered  in  evidence  an  exemplifi* 
cation  of  the  record  of  a  judgment  in  the  court  of  common 
pleas  of  Upper  Canada,  which  was  received  under  objection 
and  exception.  Numerous  interlineations,  alterations,  and 
erasures  appeared  in  the  record,  but  they  all  appeared  to  be 
marked  or  authenticated  by  the  initials  ^^  L.  H.,"  being  t)ie 
initials  of  the  name  of  the  clerk,  and  said  initials  appeared  to 
be  in  the  same  handwriting  as  that  of  the  signature  of  said 
clerk.  The  defendant's  counsel  objected  to  the  introduction 
of  said  papers  on  the  ground:  1.  That  this  government  does 
not  recognize  the  province  named  in  the  record  as  one  of  the 
independent  powers  of  the  world,  and  that  it  was  not  such  in 
fact;  and  that  the  evidence  of  the  authority  of  the  officeri 
acting  must  come  from  the  government  creating  them;  2. 
That  the  pajier  is  not  authenticated  in  the  manner  required 
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bj  law;  3.  It  is  nowhere  certified  to  have  been  compared 
the  original,  and  to  be  a  true  transcript,  etc.,  as  required  by 
hiw;  4.  It  bears  evidence  upon  its  face  of  numerous  erasures, 
alterations,  and  interlineations,  and  it  is  averred  that  they  all 
appear  to  have  been  made  since  its  authentication;  5.  The 
&cts  sought  to  be  proved  by  the  paper  offered  can  be  proved 
only  by  such  testimony  as  is  recognised  and  received  in  the 
courts  of  common  law;  6.  If  the  record  shows  anything,  it  is 
the  recovery  of  a  judgment  November  19, 1865,  whereas  the 
complaint  counts  on  a  judgment  rendered  September  26, 1856, 
and  the  variance  is  fktal.  These  objectioDS  were  overruled, 
and  the  defendant  excepted. 

I  shall  consider  them  in  the  order  above  enumerated.    I  do 
not  read  our  statute,  in  reference  to  the  exemplification  of  the 
records  and  judiciiJ  proceedings  in  any  court  in  any  foreign 
country,  as  confining  the  admission  of  the  records-only  of  such 
foreign  country  as  shall  have  been  acknowledged  by  this  gov- 
ernment as  one  of  the  independent  powers  of  the  world,  and 
with  which  we  have  diplomatic  intercourse.     I  think  the 
obvious  meaning  of  the  statute  is  to  admit  the  records  of  any 
court  of  any  foreign  country,  and  it  is  quite  immaterial 
whether  such  foreign  country  is  one  of  the  great  powers  of  the 
world,  or  one  of  minor  importance,  and  having  a  circumscribed 
extent.    The  size  of  the  country  cannot  alter  the  rule  of  evi- 
dence, and  the  records  of  a  court  of  the  republic  of  San  Ma- 
rino are  of  equal  validity  as  those  of  the  empire  of  all  the 
Russias.    The  only  question  is.  Does  the  record  come  from  a 
court  of  a  foreign  country?    If  so,  and  it  is  properly  authenti- 
cated, it  is  to  be  admitted  as  evidence  under  the  provisions  of 
our  revised  statutes:  8  R.  S.,  5th  ed.,  p.  678,  sec.  26.    The 
court  will  take  judicial  notice  that  the  province  of  Upper 
Canada  is  a  foreign  country,  and  forms  no  part  of  our  own: 
Ennia  v.  Smithy  14  How.  430;  that  it  has  a  government  and 
courts,  and  that  those  courts  proceed  according  to  the  course  of 
the  common  law.   The  record  produced  was  therefore  the  record 
of  a  court  of  a  foreign  country,  and  it  is  authenticated  by  the 
attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  court 
annexed.    There  is  also  attached  the  certificate  of  the  chief 
justice  of  the  court,  that  the  person  attesting  such  record  is 
the  clerk  of  the  court,  and  that  the  signature  of  such  clerk  is 
genuine.    These  papers  are  further  authenticated  by  the  cer- 
tificate of  the  assistant  secretary  of  state  of  said  province,  and 
by  the  governor  in  chief  of  said  province,  having  charge  of  the 
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great  seal  of  said  province,  and  which  fact  is  attested  by  the 
affixing  the  great  seal  to  said  certificate,  and  which  of  itself 
imports  verity,  under  the  authority  of  which  government  said 
court  is  held,  and  which  certificate  declares  that  such  court 
is  lawfully  and  duly  constituted,  and  specifies  the  general 
nature  of  its  jurisdiction,  and  it  also  verifies  the  signature  of 
the  clerk  of  such  court,  and  the  signature  of  the  chief  justice 
thereof.  It  seems  to  me,  therefore,  that  all  the  provisions  of 
the  statute  have  been  complied  with,  to  authorize  the  reading 
of  this  record  in  evidence  in  any  court  of  this  state.  The  ref- 
eree, therefore,  properly  admitted  it  to  be  read.  If  I  am  cor- 
rect in  these  views,  they  dispose  of  the  first  and  second 
objections  of  the  defendant's  counsel. 

The  third  objection  is  based  upon  the  assumption  that  it 
was  offered  in  evidence  as  a  copy  of  the  record  of  a  court  of  a 
foreign  country,  under  section  27,  3  R.  S.,  5th  ed.,  678.  This 
is  a  mistake.  It  was  an  exemplification  of  such  record  under 
the  twenty-sixth  section,  and  offered  and  received  and  authen* 
ticated  as  such.  The  provisions  of  section  27  had  therefore 
no  application  to  the  case,  and  were  properly  disregarded. 
The  assumption  in  the  fourth  objection  that  it  appears  by  the 
record  that  the  erasures,  alterations,  and  interlineations  made 
therein  were  made  since  its  authentication,  is  not  sustained 
by  any  proof  in  the  case,  and  certainly  not  from  anything 
which  I  have  been  able  to  discover  as  appearing  on  the  face 
of  the  record.  Those  alterations  seem  to  be  verified  by  the 
initials  of  the  clerk,  and  it  is  to  be  presumed  they  were  made 
by  him  at  the  time  he  authenticated  the  roll.  In  reference  to 
the  acts  of  such  officers,  the  maxim  o£  omne  rite  esse  acta  is  to 
be  applied,  and  fraud  and  falsehood  are  not  to  be  assumed 
without  some  evidence  to  warrant  the  assumption.  There  is 
nothing  on  the  face  of  these  alterations  which  would  lead  any 
one  to  doubt  but  that  they  were  made  in  good  faith  and  in 
accordance  with  the  truth  by  the  proper  officer,  and  at  the 
appropriate  time.  The  fifth  objection  is  answered  by  the  pro- 
visions of  the  statute.  They  declare  that  a  record  thus 
authenticated  may  be  admitted  as  evidence,  and  when  so 
admitted,  it  becomes  legal  evidence  of  the  fieu^ts  set  forth  in 
the  record.  The  legal  effect  of  such  evidence  will  be  hereafter 
considered. 

The  sixth  objection  is  wholly  groundless.  The  exemplifica- 
tion states  that  the  enrollment  of  the  judgment  was  on  the 
twenty-sixth  day  of  September,  1856,  in  the  court  of  common 
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pleas,  and  at  the  foot  of  the  judgmeDt  roll  it  appears  to  have 
been  signed  on  that  day.  It  was  properly,  therefore,  averred 
in  the  complaint  that  the  judgment  was  recovered  on  that  day 
in  that  court,  and  there  was  not,  therefore,  any  variance 
between  the  day  laid  in  the  complaint  or  that  upon  which  it 
was  recovered  and  that  appearing  by  the  record  itself.  The 
variance  between  the  allegation  and  the  pleading,  if  it  had 
been  of  the  character  assumed  by  the  objection,  could  not  have 
been  material,  and  it  could  not  have  misled  the  defendant, 
and  might  have  been  disregarded.  If  the  party  had  been  mis- 
led, he  could  have  satisfied  the  court  thereof,  and  then  the 
pleading  could  have  been  amended  in  conformity  with  section 
169  of  the  code.  But  it  was  competent  for  the  supreme  court 
at  any  time,  under  section  173,  to  have  amended  the  pleading 
by  making  it  conform  to  the  facts  proven,  when  in  this  in- 
stance it  was  but  correcting  a  mistake  in  a  date,  and  thii 
court  on  appeal  will  assume  the  amendment  to  have  been 
made.  There  is  nothing  in  this  objection  in  any  point  of  view 
in  which  it  may  be  regarded. 

There  remains  to  be  considered  the  questian  whether  the 
judgment  in  the  court  of  a  foreign  country,  duly  proven,  is 
conclusive  between  the  parties,  when  there  has  been  a  trial 
upon  the  merits,  and  there  is  no  fraud  or  want  of  jurisdiction, 
or  mistake  shown,  or  offered  to  be  shown.  In  other  words, 
whether  the  merits  of  the  case  are  to  be  retried  in  another 
tribunal  in  another  action  between  the  same  parties. 

Section  28  of  volume  3  of  the  Revised  Statutes,  6th  ed.,  678, 
declares  that  the  provisions  of  sections  26  and  27,  in  reference 
to  the  manner  of  proving  judgments  recovered  in  the  courts  of 
foreign  countries,  shall  not  be  construed  as  declaring  the  effect 
of  any  record  or  judicial  proceeding  authenticated  as  therein 
prescribed.  Much  discussion,  and  not  a  little  contrariety  of 
decision,  has  obtained  in  England  and  in  this  country  as  to 
the  conclusiveness  of  a  judgment  obtained  in  a  foreign  country, 
when  sued  upon  in  the  courts  of  England  or  of  this  country. 
The  rule  may  now  be  regarded  as  firmly  settled  in  England 
that  the  judgment  is  conclusive,  so  far  as  to  preclude  a  retrial 
upon  the  merits.  It  remains  competent  for  the  defendant  to 
show  that  the  foreign  court  bad  not  jurisdiction  of  the  subject- 
matter  of  the  suit,  or  that  the  defendant  was  never  served  with 
process,  or  that  the  judgment  was  fraudulently  obtained: 
Henderson  v.  Henderson^  6  Q.  B.  288;  Ferguetm  v.  Mahon^  11 
Ad.  &  E.  179;  Ricardo  v.  Oarciaa,  12  Clark  &  F.  368;  Bank  qf 
AuHralaria  v.  iVtot,  4  Eng.  L.  &  Eq.  252. 
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The  same  rale  was  early  enunciated  in  thiA  state  by  Chief 
Justice  Kent,  in  Taylor  v.  Brydetiy  8  Johns.  173.  He  there 
says:  ^To  try  over  again,  as  of  coarse,  every  matter  of  fact 
which  had  been  duly  decided  by  a  competent  tribunal,  would 
be  disregarding  the  comity  which  we  justly  owe  to  the  courts 
of  other  states,  and  would  be  carrying  the  doctrine  of  re-exam- 
ination to  an  oppressive  extent.  It  would  be  the  same  as 
granting  a  new  trial  in  every  case,  and  upon  every  question  of 
(act.  Suppose  a  recovery  in  another  state  or  in  any  foreign 
court  in  an  action  for  a  tort,  as  for  an  assault  and  battery, 
fidse  imprisonment,  slander,  etc.,  and  the  defendant  was  duly 
summoned  and  appeared,  and  made  his  defense,  and  the  trial 
was  conducted  orderly  and  impartially,  according  to  the  rules 
of  a  civilized  jurisprudence,  is  every  such  case  to  be  tried 
again  here  upon  the  merits?  I  much  doubt  whether  the  rule 
can  ever  go  to  this  length.  The  general  language  of  the  books 
is,  that  the  defendant  must  impeach  the  judgment  by  showing 
affirmatively  that  it  was  unjust,  by  being  irregularly  or  un- 
fairly procured." 

In  Monroe  v.  DouglaSf  4  Sand.  Ch.  126,  a  very  elaborate  and 
learned  review  is  taken  of  the  cases  as  to  the  conclusiveness  in 
our  courts  of  the  judgments  of  the  courts  of  other  countries, 
and  it  is  declared  by  that  learned  and  eminent  judge,  Vice- 
chancellor  Sandfordy  that  when  the  foreign  judgment  is  pro- 
duced in  evidence  and  appears  to  be  regtdar  in  form,  and  to 
contain  the  essential  facts  of  an  adjudication  of  the  contro- 
versy made  between  proper  parties,  the  burden  of  showing  its 
invalidity  rests  upon  the  party  who  desires  to  impeach  it,  and 
he  can  only  show,  in  contesting  its  validity,  that  it  was  pro- 
cured by  finaud,  or  that  it  is  void  on  its  fiuie,  or  void  by  the 
local  law, /ori  m  judicata.  Mr.  Justice  Story  reasons  strongly 
in  fitvor  of  the  doctrine  of  the  absolute  conclusiveness  of  foreign 
judgments  (Conflict  of  Laws,  sec.  607),  and  holds  that  this  is 
the  more  convenient  and  the  safest  rule  and  the  more  consist- 
ent with  sound  principle,  except  in  cases  in  which  the  court 
which  pronounced  the  judgment  had  not  due  jurisdiction  of 
the  case  and  of  the  defendant,  or  the  proceeding  was  in  fraud, 
or  founded  in  palpable  mistake  or  irregularity,  or  bad  by  the 
law  of  rei  judicata;  in  all  such  cases  he  says,  the  justice  of  the 
judgment  ought  to  be  impeached. 

In  CummingB  v.  Banhj  2  Barb.  602,  Edwards,  J.,  in  deliv- 
ering  the  opinion  of  the  court,  says  his  inclination  is  to  side 
with  Judge  Story;  and  Vice-Chancellor  Shadwell,  in  Martin 
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Y.  McoUbj  8  Sim.  458,  and  indeed  the  English  conrtfr  generally » 
hold  the  foreign  judgpnent  conclusive,  except,  of  course,  for 
fraud,  mistake,  or  want  of  jurisdiction,  and  he  thinks  that  the- 
better  opmion  in  this  country  as  well  as  in  England.  The- 
same  doctrine  has  been  laid  down  by  the  supreme  court  of 
Ohio  in  the  case  of  Silver  Lake  Bank  v.  Harding j  5  Ohio,  545* 
But  in  Vermont  the  rule  has  been  stated  as  contended  for  by 
the  defendant's  counsel.  There  Chipman,  G.  J.,  in  King  v. 
Van  OUder^  1  Chip.  D.  69,  held  that  if  the  defendant  in  an. 
action  on  a  foreign  judgment  produced  evidence  to  raise  a  pro- 
sumption  that  the  plaintiff's  original  claim  was  groundless, 
this  will  put  the  plaintiff  to  prove  his  demand  de  navo^  and' 
the  trial  would  then  be  had  as  if  no  judgment  had  been  pre- 
viously rendered.  I  find  no  authority  for  such  a  doctrine  in* 
this  state,  and  it  seems  to  me  to  be  in  hostility  to  our  own 
cases,  and  the  better  rule  as  enunciated  by  able  text-writenh 
and  learned  judges. 

The  views  suggested  by  Judge  Story  seem  to  be  eminently 
correct,  and  most  in  harmony  with  sound  principle  and  the- 
best  considered  cases.    He  very  truly  says  that  it  would  be- 
difficult  to  perceive  what  could  be  done  if  a  different  doctrine- 
were  maintainable  to  the  full  extent  of  opening  all  the  evi- 
dence and  merits  of  the  case  anew  in  a  suit  upon  the  foreign 
judgment.    He  inquires,  ^^In  a  case  of  covenant  or  of  debt,  or 
of  a  breach  of  contract,  are  all  the  circumstances  to  be  re- 
examined anew7    If  they  are,  by  what  laws  and  rules  of 
evidence,  and  principles  of  justice,  is  the  validity  of  the  origi* 
nal  judgment  to  be  tried?    Is  the  court  to  open  the  judgment 
and  to  proceed  ex  esquo  et  bonof    Or  is  it  to  administer  strict 
law  and  stand  to  the  doctrines  of  local  administration   of 
justice?    Is  it  to  act  upon  the  rules  of  evidence  acknowledged 
in  its  own  jurisprudence,  or  upon  those  of  the  foreign  juria- 
prudence?    These  and  many  more  questions  might  be  put  to- 
show  the  intrinsic  difficulties  of  the  subject."    Holding  that 
the  judgment  was  only  to  be  regarded  as  prima  facie  evi- 
dence for  the  plaintiff,  he  correctly  says  would  be  a  mere- 
delusion  if  the  defendant  might  still  question  it  by  opening- 
all  or  any  of  the  original  merits  on  his  side,  for  under  such^ 
circumstances  it  would  be  equivalent  to  granting  a  new  triaL 
He  concedes  that  the  defendant  ought  to  be  permitted  to  show 
that  the  court  had  no  jurisdiction,  or  that  he  never  had  any 
notice  of  the  suit,  or  that  it  was  procured  by  fraud,  or  upon^ 
its  face  it  was  founded  in  mistake,  or  that  it  is  irregular  and 
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bad  by  the  local  law.  Beyond  thisy  he  huristB,  the  right  ta 
impugn  the  judgment  is  in  legal  effect  the  right  to  retry  the 
merits  of  the  original  cause  at  large,  and  compel  the  plaintiff^ 
lo  establish  again  those  merits  and  his  rights  to  a  recovery. 

At  the  last  term  of  this  court  in  the  case  of  Roeeo  y.  Haelett 
[not  reported,  but  reported  below  in  2  Bosw.  579],  we  held  a 
judgment  recovered  in  Massachusetts,  when  the  court  there 
had  acquired  by  the  laws  of  that  state  jurisdiction  of  the 
party,  in  a  suit  upon  that  judgment  in  the  courts  of  this  state^ 
conclusive  upon  the  parties,  and  that  the  merits  of  the  contro- 
versy could  not  be  retried  here  in  such  action.  We  think  the^ 
rule  adopted  in  England,  holding  the  same  doctrines  as  to  for- 
eign judgments  and  recognized  in  this  state,  should  be  adopted 
and  adhered  to  here,  in  respect  to  such  foreign  judgments,  and 
that  the  same  principles  and  decisions  which  we  have  made,  aa 
to  judgments  from  the  courts  of  other  states  of  the  Union, 
should  be  applied  to  foreign  judgments.  The  judgment  should 
tfaerefive  be  affirmed,  with  costs. 

All  the  judges  concurred. 

Judgment  affirmed. 

Tkb  nnroPikL  OAa  n  omD  in  BHtiklei^  v.  BriM^  00  H.  Y%  202;  to  fh» 
point  tiittl  h  ii  the  mlo  that  tiia  dafiaitiTo  Jndgmaat  of  a  oomi  of  unoihor 
flali^  liolirooa  tho  nine  partiei^  upon  the  lamo  oaoae  of  action,  npon  ilia 
of  the  oan^  is  oonchtatye;  bnt  it  mnst  be  a  definitive  judgment  on  tha 
only.  ItlsalaomtediniTaMieoafey.  JS^ynoU^eS  Id.53^ 
ttiat  it  is  a  pfosomption  of  law  that  no  official  person,  acting  nnder  oath  ol 
iAoe,  win  do  anght  which  it  is  against  his  official  dnty  to.do^  or  will  omit  to- 
io  ao^t  which  his  official  dnty  requires  to  be  done. 

AuTHnmoATiov  ov  Fobxioh  Jinxnairr. — Aooording  to  Mr.  Freeman, 
fotetgn  Jndgmants  are  properly  anthenticated:  "1.  ^y  an  ezemplificatioa 
nnder  tJie  great  seal;  2.  By  a  copy  prored  to  be  a  tme  oqpy;  8.  By 
the  certificate  of  an  officer  anthoriaed  by  law,  which  certificate  most  itself 
be  pffopariy  antfaentioafeed  "i  Freeman  on  Judgments,  sec.  414.  Howeyer, 
in  the  absence  of  either  of  these  means,  other  testimony  will  be  reoeiyed 
cf  an  iateior  charaoter.  For  example,  the  affidayit  of  a  person  that  he  ap« 
pUsd  to  the  derk  of  the  foreign  ooort  for  a  copy  of  the  Judgment,  that  ha 
ssBitted  the  dark  fat  oomparing  the  copy  with  the  reoord  and  in  affixing  the 
ssd  cf  the  oonrt  to  the  copy,  imd  saw  the  clerk  attest  it  with  his  signature^ 
is  a  ssfficiimt  aathentioatlcn  of  the  judgment;  Buttriek  r,  AUm,  S  Mask 
S78;  &  01,  5  Am.  Dea  lOS.  A  foreign  judgment  is  sufficiently  authenti- 
cated in  MiohigMi  when  it  is  signed  by  the  derk  of  the  court,  and  attested 
^  its  ssal,  where  it  is  admitted  that  the  ooovt  had  oommon-law  Jurisdictioa 
cf  the  subject-matter,  and  that  the  person  signing  the  reoord  is  the  derk 
cf  the  ooort:  CfofUmg  y.  JTermoa,  17  Mich.  624.  A  judgment  is  sufficiently 
Bstsbliihed  when  certified  by  the  derk  haying  charge  of  the  records  of  tha 
in  which  it  was  rendered,  where  his  handwriting  is  proyed,  and  it  ia 
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■bown  tbttl  the  oosrl  had  no  msI;  aspedally  whmi  it  ii  ahown  that  this  is  the 
umal  method  of  aathentioati&g  tiieir  judgmenta  when  sent  to  be  naed  as  evi- 
dence in  foreign  oonntries:  Pochard  v.  BiH  7  Cow.  434.  Where,  however, 
the  clerk  in  aothentioating  a  record  stated  in  his  certificate  that  he  attached 
the  seal  of  the  district  in  which  the  coort  was  held,  and  the  seal  npon  its 
face  showed  itself  to  beof  another  district^  the  proof  is  bad:  JuMn  v.  Dans. 
6  U.  C.  C.  P.  408;  S.  C,  22  U.  C.  Q.  B.  369.  Another  authentication  held 
defective  was  that  in  Woodruff  v.  WcUling,  12  Id.  601,  where  the  certificate 
was  made  by  the  connty  derk,  and  the  seal  was  the  seal  of  the  ooonty. 
There  was  no  evidence  that  this  was  the  proper  officer  or  the  proper  seal, 
and  the  ooort  woold  not  presome  that  the  county  clerk  was  the  derk  of  the 
oonrty  and  that  the  seal  of  the  coonty  was  the  seal  of  the  coort.  Nor  is  an 
authentication  by  the  certificate  of  a  person  who  stetes  himself  to  be  secre- 
tary of  foreign  affurs  in  Portugal,  under  seal,  sufficient:  Ckureh  v.  HtUbbart^ 
8  Cranch,  187;  see  Freeman  on  Judgments,  sec.  414. 

FoBKOH  JinHiiiaBNTS — JuBiSDiOTiON  MUST  Afpsab. — Atsll  timcs,  in  both 
England  and  America^  where  judgmento  of  foreign  tribunals  have  been  sought 
to  be  enforced,  the  question  whether  such  court  had  jurisdiction  of  the  per^ 
■on  of  the  defendant^  at  the  time  it  rendered  its  decree,  has  always  been  oon- 
sidered  a  legitimate  subject  of  inquiry.  It  is  generally  asserted  by  the 
oourto  that  it  is  not  a  prindple  of  the  law  of  nations  that  one  state  is  bound 
to  enforce  within  ito  limite  the  judgmento  or  decrees  of  another;  nor  are  tfa^ 
enforced  through  the  exercise  of  national  ''  comity."  The  more  sensible  rea- 
son is  that  advanced  by  Baron  Parke  in  WUUanu  v.  Jonet,  13  Meee.  ft  W.  633: 
"Where  a  oonrt  of  competent  jurisdiction  has  adjudicated  a  certain  sum  to 
be  due  from  one  person  to  another,  a  legal  obligation  arises  to  pay  that  sum, 
on  whidi  an  action  of  debt  to  enforce  the  judgment  may  be  maintained.  It 
is  in  this  way  that  the  judgmento  of  foreign  and  colonial  courto  are  enforoed.  ** 
It  is  cisrtain  that  this  obligation  cannot  spring  from  the  mere  fact  that  some 
court  has  assumed  to  render  a  judgment,  but  the  proceedings  anterior  to  the 
Judgment  must  have  been  such  as  fairly  imposed  upon  the  party  sued  the  ob- 
ligation to  appear  and  make  his  defense  to  the  demand  set  up,  if  any  he  had; 
and  ii^  under  the  circumstances,  he  was  &irly  entitled  to  treat  any  notice  of 
the  suit  which  may  have  been  given  him  as  unwarrantable,  and  to  disregard 
it,  then  it  seems  plain  that  no  obligation  to  recognise  the  conclusions  of  the 
eourt  in  the  suit  could  possibly  arise.  It  is  consequently  well  settled  that 
the  oourto  will  not  entertain  the  judgment  of  a  foreign  tribunal,  if  it  appears 
from  the  record,  or  is  made  to  appear  by  other  evidence,  that  the  defendant 
therein  has  never  been  served  with  process  according  to  the  law  of  the  place 
where  the  judgment  was  rendered,  or  that  he  was  not  a  dtiaen  of  the  foreign 
country  at  the  time  the  decree  was  rendered  against  him,  and  had  not  sub- 
mitted himself  to  the  jurisdiction  of  the  court:  Freeman  on  Judgments,  sec. 
688;  Biteliqf  v.  Wethered,  9  WalL  812;  McBwan  v.  Zinmer,  88  Mich.  765; 
Bankm  v.  Ooddard,  54  Me.  28;  S.  C,  55  Id.  389;  Middleaex  Bank  v.  Bulman, 
29  Id.  19;  BiateU  v.  Briggs,  9  Mass.  462;  &  C,  6  Am.  Dec  88;  Bumham  v. 
Webtter,  1  Wood,  ft  M.  172;  De  Brimoni  v.  Ptnnbmn,  10  Blatchf.  436; 
Hkepcard  v.  Wrighi,  35  Hun,  444;  SclMby  v.  We&Uinhok.  L.  R.  6  Q.  B.  I55| 
Bum  V.  Bletdier,  23  Id.  28;  Douglas  v.  Fwrett^  4  Bing.  686;  Cowan  v.  BraO^ 
wood,  9  DowL  27;  OautMer  v.  BUghi,  5  U.  O.  O.  P.  122;  VaBee  v.  Dumergue^ 
4  Sz.  289;  Cheriot  v.  /buMot,  3 Binn.  250;  Monroev.  Douj^fos,  4 Sand.  Ch.  178; 
BuUriekY,  AUm,  8  Mass.  272;  8.  C,  5  Am.  Dec  105. 

KnrBOT  ov  Fbauix —  Another  question  which  a  court  may  inquire  into  when 
•aked  to  enforce  a  foreign  judgment  is.  Did  fraud  enter  to  any  extent  into  its 
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proearemeoAt  When  thu  qiiettum  is  aABwered  in  the  af&niifttiTe,  both  th« 
Rigliih  mod  Amerioui  oonrts  refuse  to  entertain  the  judgment.  A  foreign 
judgment^  tainted  with  frandt  will  be  disregarded:  Freeman  on  Judgments, 
see.  501;  Story's  Conflict  of  Laws,  see.  608;  BanUn  ▼.  Ooddard,  64  Me.  28; 
&  a,  66  Id.  389;  Hendermm  y.  ffendermm,  6  Q.  K  288;  Rthnen  ▼.  Druee,  23 
Brev.  146;  Prix  y.  Demlmni,  8  Sim.  279. 

Kftbct  ov  F6RII0N  Jttdomxivt.  — In  EngJaruL  — hi  England,  it  was  for- 
BMrly  a  mnch-discossed  question  whether  foreign  Judgments  should  be  given 
sffBot  to  as  oonolusiye  of  tiie  facts  therein  adjudicated,  or  whether  they  should 
be  regsxded  as  merely  jpHma  fade  evidence  on  behslf  of  the  pUuntiiK  The 
iarlier  cases  tevored  the  doctrine  that  foreign  judgments  should  be  regarded 
as  only  jpfimoL  fadty  but  the  tendency  of  the  later  cases  has  been  towards  the 
nds  which  holds  them  to  be  conclusive,  and  it  seems  to  be  now  settled  that 
where  tJie  judgment  is  still  valid  and  in  f oroe  in  the  country  where  rendered, 
— where  the  court  had  jurisdiction  over  the  subject-matter  and  the  parties, 
snd  that  it  is  free  from  tiie  imputation  of  having  been  frandulently  procured, 
it  will  be  held  conclusive  as  to  the  parties  upon  the  facts  adjudicated:  Free- 
man on  Judgments,  sec  694.  The  attitude  of  the  English  courts  is  very  well 
eshifattedin  an  Upper  Panada  case,  where  the  ooort  were  considering  whether 
to  regard  a  foreign  judgment  as  conclusive  or  only  prima  /ade^  The  learned 
judge  ssid:  "It  can  scarcely  be  expected  upon  sudi  a  question,  seeing  such 
diffiBrence  of  opinion,  that  I  can  do  more  than  give  my  adherence  to  one  side 
or  the  other;  Mid  in  doing  so  I  adopt  the  language  of  Mr.  Justice  Story,  who 
■ays:  'Indeed,  the  rule  that  the  judgment  is  to  be  prima  fade  evidence  for 
the  pUuntiff  would  be  a  mere  delusion  if  this  defendant  might  still  question 
it  by  opening  all  or  any  of  the  original  merits  on  his  side;  for  under  such 
eircamstances,  it  would  be  equivalent  to  granting  a  new  triaL  It  is  essy  to 
understsnd  that  the  defendant  may  be  at  liberty  to  impeach  the  original  jus- 
tioe  of  the  Judgment  by  showing  that  the  court  had  no  jurisdiction,  or  that 
he  never  had  any  notice  of  the  suit,  or  that  it  was  procured  by  fraud,  or  that 
apon  its  face  it  is  founded  in  mistake,  or  that  it  is  irregular  and  bad  by  the 
local  law  fori  rd  jwdkai(B.  To  such  Ku  aztent,  this  doctrine  is  intelligible 
and  practicable;  beyond  this,  the  right  to  impugn  the  judgment  is,  in  legal 
effect,  the  right  to  retry  the  merits  of  the  original  causes  at  large,  and  to  put 
the  defendant  upon  proving  their  merits ':  Story's  Conflict  of  Laws,  sec  507  "s 
Warrmer  v.  gMgtmtt,  8  U.  C.  Q.  &  407-426;  sustaining  these  views  are 
/Wyiisofi V.  Mahon,  11  Ad.  ft  E.  179;  Hendermmr.  ffendermm,  6  Ad.  ft  B.,  N.  8., 
288;  CoMtrigveY.  Imrie,  ImIL  4  H^UAIA;  BamkqfAustrakuiaY.Niat,l^(i.K 
717;  Bank  qfAuatralada  v.  Harding^  9  Com.  &  661;  Ih  Cost  BriuacY.  Bat^' 
btme,  6  HnrL  ft  N.  301;  Bum  v.  Bktdier,  23  U.  C.  Q.  &  28. 

In  Amaiea,  — The  American  courts  have  given  to  the  judgments  of  foreigA 
tribonals  less  consideration  and  effect  than  have  the  courts  of  Englsnd,  and 
all  their  earlier  decisions  have  been  to  the  effect  that  the  judgment  of  a  foreign 
ooort  is  no  more  than  prima  fade  evidence,  and  that  in  an  action  upon  it  the 
defendant  has  all  the  benefits  he  would  be  entitled  to  in  an  action  upon  the 
original  cause  The  following  is  a  fair  example  of  the  language  of  such  casest 
**  If  the  judgment  be  produced  by  a  party  to  obtain  the  execution  of  it  here,  n 
the  question  of  the  jurisdiction  of  the  court  rendering  it  is  still  open  to  inquiry.  \ 
And  if  a  defect  of  jurisdiction  should  appear,  the  party  producing  the  jndg- 
ment  must  fail  without  any  inquiry  into  its  merits.  But  if  the  foreign  court 
rendering  the  judgment  had  jurisdiction  of  the  cause,  yet  the  courts  here  will 
not  execute  the  judgment  without  first  allowing  an  inquiry  into  its  merits. 
The  judgment  of  a  foreign  ooort^  therefore,  is  by  our  laws  considered  only  as 
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fresomptrrv  mdenoe  of  a  dobt^  or  as  prima  facie  oridenoe  of  a  Boffioient  ocm- 
-dderatioii  of  a  promiae,  where  each  court  had  jurisdiction  of  the  cause;  and 
if  an  afltum  of  debt  be  saed  on  any  sach  judgment^  nU  debit  is  the  general 
isBoe;  or  if  it  be  made  the  consideration  of  a  promise,  the  general  isene  ia  nam 
cteufnpmL  On  these  issues,  the  defendant  may  impeach  the  justice  of  the 
jndgment  by  evidence  relative  to  that  point  ** :  BiueU  v.  Brigge^  9  Masa.  46S; 
8.  C,  6  Am.  Deo.  88.  To  the  same  effect,  and  equally  as  strong,  are  Wood  y. 
OambU^  11  Gush.  9;  BartlUt  v.  Knigkt,  1  Mass.  400;  BnikridtY.  Aiien»  8  Id. 
^Z;  S.  C,  5  Am.  Dec.  105;  Jordan  v.  Bcbinmm,  3  Shepl.  167;  Pefton  ▼.  Plai- 
ner^ 13  Ohio,  209;  Bumham  v.  Wetter,  1  Wood.  &  M.  172;  WUiiami  ▼•  PreeUm, 
Z  J.  J.  Marsh,  600;  S.  C,  20  Am.  Dec.  179.  Justice  Stoty  acgues  strongly 
^against  this  proposition  in  his  work  on  conflict  of  laws,  aeotion  607;  and  Jna- 
tice  Kent  is  equally  pronounoed  in  his  opposition  in  Taylor  T.  Boifden^  8  Jobna. 
173.  Mr.  Freeman,  in  his  work  on  judgments,  section  697»  says:  "  Hie  oon- 
•aiderations  which  have  influenced  the  adjudications  in  the  English  oonrte  will, 
no  doubt»  make  themselves  felt  in  America.  No  prediction  in  regard  to  fntors 
decisions  is  more  likely  to  be  realized  than  that  our  courts  will,  in  time,  place 
foreign  judgments  on  the  aame  footing  which  they  now  occupy  in  the  mother 
country. "  Theae  obaervationa  would  seem  to  be  justified  by  Monroe  ▼.  Dong- 
iat,  4  Sand.  Ch.  126;  BarnUn  v.  Ooddard,  64  Me.  28;  &  C,  66  Id.  389;  Lom  ▼. 
Muety,  41  Vt.  393;  BUeer  Lake  Bamk  w.  Manimg,  6  Ohio^  646;  XoiMly  r. 
Meyer,  49  H.  T.  671;  and  aapeeiaUy  by  our  principal 
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Obbbn  V.  Habbison. 
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AM»  MmB  Of  Okamoi&t  n  vor  Pabtt  to  Sun  m  as  v»  Kir- 
mui  Hm  10  AmuL  from  an  interlooatory  ord«r  appoistlBf  MMtbif 
ttMa  hiaMdf  a  oommiMiflnw  to  mU  real  eatatOp  within  the  laanliig  ot 
Iba  Kcrlli  Owolina  Bariaad  Oode^  o.  4»  aeo.  23»  whioh  allowi  an  appeal 
**a*  the  inefcaaoe  of  the  party  diantiafied." 

AppiJOATiaK  for  a  writ  of  eertioraH.    The  opiDioD  itates  the 

WtntUMf  Sen.^  for  the  applioant. 
B.  F.  Moore  a/nd  Miller ^  contra. 

By  Court,  Battlx,  J.  This  is  an  application  to  this  court 
for  a  writ  of  oerttoran,  foonded  upon  the  following  statement 
of  fiMsts:  The  widow  and  children  of  Bryan  Green,  deceased, 
filed  their  petition  in  the  coort  of  equity  for  the  county  of 
Wake,  in  which  they  set  forth  that  the  said  Bryan  Green 
had  died  intestate,  leaving  a  large  real  and  jwrsonal  estate, 
and  that  Carter  B.  Harrison  had  been  duly  appointed  his  ad- 
ministrator; that  the  estate  was  very  much  indebted,  so  much 
so  that  it  wonld  require,  not  only  all  the  perishable  estate,  but 
a  considerable  number  of  slaves  to  pay  the  debts,  and  that  it 
woold  be  very  much  to  the  interest  of  the  petitioners,  who 
were  the  widow  and  next  of  kin  of  the  deceased,  to  have  apart 
of  the  real  estate  sold,  and  substituted  in  the  place  of  slaves 
in  the  payment  of  debts.  Some  of  the  petitioners  were  of  full 
afs,  and  others  minors,  who  sued  by  their  guardian,  and  a 

4lft 
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decree  was  prayed  to  carry  into  effect  the  object  of  the  petitioiu 
Carter  B.  Harrison,  the  administrator,  was  made  defendant^ 
and  filed  an  answer,  in  which  the  facts  stated  in  the  petition 
were  admitted,  and  he  expressed  the  opinion  that  the  best  in- 
terests of  the  petitioners  would  be  promoted  by  the  course  pro> 
posed.  And  an  order  of  reference  having  been  made  to  the 
clerk  and  master,  he  reported  that  it  would  be  to  the  advan- 
tage of  the  petitioners  to  have  the  object  of  the  petitioners  car- 
ried out.  A  decree  was  thereupon  made,  ordering  a  sale  of 
certain  portions  of  the  real  estate,  and  appointing  the  admin- 
istrator a  commissioner  to  make  the  sale,  etc.  Robert  O. 
Lewis,  the  clerk  and  master  of  the  court,  opposed  so  much  of 
the  decree  as  related  to  the  appointment  of  the  commissioner 
to  make  the  sale,  insisting  upon  his  right  to  be  appointed;  and 
upon  his  opposition  being  overruled,  prayed  an  appeal  to  the 
supreme  court,  which  was  refused. 

The  only  question  now  presented  to  us,  and  upon  which  it 
is  proper  for  us  to  express  an  opinion  is,  whether  the  applicant 
for  a  writ  of  certiorari  had  a  right  to  appeal  firom  the  order 
made  in  the  court  of  equity  for  Wake  County.  The  order, 
notwithstanding  the  form  of  it,  was  an  interlocutory  one,  made 
in  the  progress  of  a  suit  in  equity.  If  the  applicant  had  a 
right  to  appeal  from  that  order,  he  must  derive  it  from  the 
provisions  of  the  Revised  Code,  c.  4,  sec.  23,  which  are  as 
follows:  ''The  superior  court  may,  whenever  it  shall  be 
deemed  proper,  allow  an  appeal  to  the  supreme  court,  from 
any  interlocutory  judgment,  sentence,  or  decree,  at  law  or  in 
equity,  at  the  instance  of  the  party  dissatisfied  therewith, 
upon  such  terms  as  shall  appear  to  the  court  just  and  equi- 
table, etc."  The  right  of  appeal,  then,  is  given  to  a  party  to 
the  suit.  Who  is  a  party  to  an  action  at  law  or  a  suit  in 
equity?  We  understand  that  by  such  a  party  is  meant  one 
who  is  directly  interested  in  the  subject-matter,  who  has  a 
right  to  make  defense,  control  the  proceedings,  adduce  testi- 
mony, cross-examine  the  witnesses  introduced  on  the  other 
side,  and  to  appeal  from  the  judgment  or  decree:  See  1  Oreenl. 
Ev.,  sees.  523,  535;  20  How.  St  Tr.  538,  note;  2  Bouvier's 
Law  Diet.  284.  All  other  persons  are  regarded  as  strangers  to 
the  action  or  suit.  Tested  by  this  definition,  can  the  dork 
and  master  claiming  a  right  to  be  appointed  a  commissioner 
to  sell  lands  in  the  progress  of  a  suit  in  equity  be  deemed  a 
party  to  the  suit  ?  Is  he  directly  interested  in  the  subject- 
matter  of  the  suit?    Or  has  he  a  right  to  make  defense,  con* 
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irol  proceedings,  addnce  testimony,  and  eross^examine  the 
witnesses  of  the  opposite  side  7  Certainly  not.  He  oannot^ 
then,  in  any  proper  sense,  be  deemed  a  party,  and  not  being 
such,  the  statute  does  not  give  him  any  right  of  appeal. 

Under  the  first  section  of  the  fourth  chapter  of  the  Revised 
Statutes  of  1836,  a  right  of  appeal  from  the  county  to  the 
superior  court  of  law  was  given  to  either  the  plaintiff  or  de- 
fendant, or  to  any  jwrson  ''  who  shall  be  interested.''  Under 
the  latter  clause  of  this  section,  we  held,  in  the  case  of  Mur^ 
phrey  v.  Woody  2  Jones,  63,  that  a  purchaser  of  land  under 
an  execution  issued  on  a  dormant  judgment  had  such  an  in- 
terest in  the  subject  as  entitied  him  to  intervene,  and  appeal 
from  an  order  of  the  county  court  setting  such  execution 
aside.  And  again,  in  Wdthina  v.  PemberUm,  Id.  174,  we  de- 
cided that  the  next  of  kin  of  an  intestate  was  interested  in  an 
order  of  the  county  court,  obtained  by  an  administrator,  to  sell 
the  slaves  belonging  to  the  estate  for  distribution,  instead  of 
having  them  divided  specifically,  and  that  they  might  appeal 
from  it.  The  clause  under  which  these  decisions  were  made 
has  been  omitted  in  the  Revised  Code,  c.  4,  sec.  1;  and  we 
presume  such  appeals  could  not  now  be  allowed.  No  such 
provision  was  ever  made  in  the  grant  of  the  right  of  appeal 
from  the  superior  court  of  law  or  court  of  equity  to  the  supreme 
court:  See  1  R.  S.,  c.  4,  sees.  22,  23;  Rev.  Code,  c.  4,  sees.  22, 
23;  and  it  follows  that  no  jwrson  but  a  party  can  appeal  from 
the  sentence,  judgment,  or  decree  of  the  former  court  to  the 
latter.  As  the  present  applicant  was  not  a  person  who  could 
appeal  from  the  interlocutory  order  made  in  tiie  court  of  equity 
for  Wake  County,  he  cannot  be  allowed  the  writ  of  certiorari^ 
to  bring  up  the  record  of  the  suit,  or  any  part  of  it,  to  this 
court. 

We  abstain  from  expressing  any  opinion  in  relation  to  the 
decree  made  in  the  court  below,  except  merely  to  say  that  the 
present  applicant  cannot  bring  it  before  us  for  review,  either 
by  appeal  or  by  writ  of  certiorari.  The  applicant  must  pay 
the  cost  of  his  motion. 

Decree  accordingly. 


Wbo  mat  PiosioiTn  Atpbali  8m  JfBb  v.  Bea^  SI  An.  Veo,  fHi  Wl^ 
fbi  v.  Ap0M;  39  Id.  716L 
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BbVIB  v.   liANDia. 

[6  lorn*!  xqvBT,  ns.] 

«f  Pbufbwi  ROM  DniOE  IT  FfeiTAiB  8aij^  flUJJW  !• 
Iadi  ov  RuwumoVy  has  No  RQuirr  to  Bjhiuiu  HmRifF  vo  fiBut 
otiMr  |irop«tj  wmafafag,  nffioieiit  to  Mtiify  tho  e«antian. 

Bill  in  eqtiity.  The  plaintiflfB  testator  poichased  fixnn  one 
Paflohalli  a  dave,  at  a  price  ezpresBed  in  the  bill  of  sale  of 
one  thooaand  dollars.  The  slave,  at  the  time,  was  subject  to 
the  lien  of  an  ezecation  against  Paschall,  and  afterwards  the 
slave  was  sold  at  public  auction  by  the  sheriff  to  the  defiand* 
ant,  Landis.  An  agent  of  the  plaintiff's  testator  attended  the 
sheriff's  sale,  gave  notice  of  the  purchase,  and  pointed  out 
other  slaves  and  property  fit>m  which  the  execution  could 
be  satisfied;  but  the  sheriff,  nevertheless,  proceeded  with 
the  sale.  The  bill  charged  that  the  sheriff  and  the  defendant 
were  involved  on  account  of  Paschall,  and  the  sale  of  the 
slave  was  made  to  relieve  them  fit>m  these  liabilities.  It 
prayed  that  Landis  should  convey  the  legal  title  to  the  sIeto 
to  the  plaintiff,  deliver  possessbn,  and  account  fixr  the  servioea 
and  profits  of  the  slave. 

B.  F.  Moore^  for  the  plaintifil 

By  Court,  Peabson,  0.  J.  The  bill  is  filed  on  the  assump- 
tton  that  one  who  purchases  at  a  fidr  price  a  slave  or  other 
articles  of  a  debtor,  whose  property  is  subject  to  the  lien  of  an 
execution,  but  who  has  other  slaves  and  property  besides  the 
one  sold,  sufficient  to  satisfy  the  execution,  is  entitled  to  the 
protection  of  a  court  of  equity,  so  that  provided  he  gives  notice 
to  the  sheriff  of  the  fact  of  his  being  a  purchaser  of  one  of  the 
slaves,  and  forbids  the  sheriff  from  selling  that  particular 
slave,  and  requires  him  to  make  the  amount  of  the  execution 
by  selling  some  one  of  the  other  slaves,  and  the  sheriff,  never- 
theless, proceeds  to  sell  the  particular  slave,  equity  will,  in 
fitvor  of  the  purchaser  at  private  sale,  convert  the  purchaser 
at  the  execution  sale  into  a  trustee,  if  he  is  fixed  with  notice 
of  the  facts,  and  require  him  to  convey  the  slave  to  the  pur- 
chaser at  private  sale. 

The  bill  is  of ''  the  first  impression."  No  ease  or  dictum 
was  cited  to  support  it,  and  we  are  not  able  to  see  any  prin- 
oiple  upon  which  such  an  equity  can  be  based. 
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It  is  trae,  the  title  of  ft  debtor  is  not  divesied  by  the  ezeco- 
ttOQ.  If  he  Bells,  the  purchaser  acquires  the  property  subject 
to  the  lien  of  the  execution.  If  that  be  remoTed  his  title  is 
good,  but  if  it  be  not  removed,  his  title  will  be  divested  by  a 
•ale,  under  it,  and  neither  a  court  of  law  or  equity  can  control 
the  power  of  the  sheriff  to  make  sale  under  the  execution. 
Indeed,  such  an  interference  would  give  rise  to  much  incon* 
venienoe,  and  greatly  embarrass  officers  in  the  discharge  of 
iheir  duties.  One  man  will  say,  '^  I  have  bought  this  negro 
and  fixrbid  you  trom,  selling  him,  because  the  other  property  is 
suffident^  out  of  which  you  can  make  your  money."  A  second 
■ays,  ^^I  have  bougjht  this  negro,  and  you  must  not  sell  him." 
So  a  third  and  fourth;  and  the  sheriff  may  properly  reply, 
^The  law  has  not  made  it  my  duty  to  take  care  of  your  rights, 
or  to  settle  priorities  between  you;  I  have  power  to  sell  any 
one,  or  all  of  these  negroes,  in  order  to  satisfy  the  execution; 
it  was  your  folly  to  buy  property  subject  to  my  lien,  without 
taking  care  to  provide  for  the  payment  of  the  executions." 
This  position  of  the  sheriff  is  unanswerable.  The  courts  could 
not  interfere  with  the  action  of  the  sheriff  under  this  general 
power  given  by  the  execution,  even  in  behalf  of  a  surety, 
whose  property  was  sold,  or  was  about  to  be  sold,  to  pay  the 
debt  in  the  first  instance,  although  it  was  known  to  the  sheriff 
that  the  principal  had  property,  out  of  which  the  debt  could 
be  made:  See  Ea$on  v.  Petway^  1  Dev.  ft  B.  44.  It  was  neces- 
sary to  pass  an  express  statute  for  the  protection  of  the  surety 
agidnst  the  capricious  and  wanton  exercise  of  this  power  by 
sheriffs  and  other  officers:  Bey.  Code,  c.  81,  sec.  124.  It  has 
not  been  deemed  expedient  by  the  legislature  to  pass  a  statute 
for  the  protection  of  those  who  choose  to  buy  pn^Mrty  subject 
to  the  lien  of  an  execution,  and  who  foil  to  provide  for  its 
latis&ction. 

The  only  case  cited  on  the  argument  was  Smith  y.  MeLeod^ 
3  Ired.  Eq.  890,  and  the  counsel  of  the  plaintiff  contended 
there  was  a  direct  analogy  between  the  relation  of  a  surety 
and  that  of  a  purchaser,  at  a  private  sale,  from  a  debtor,  of 
property  subject  to  the  lien  of  an  execution.  We  are  not  able 
to  perceive  the  supposed  analogy.  In  the  case  dted,  the 
court  agree  there  is  no  ground  on  which  to  control  the  action 
of  the  sheriff  and  relieve  the  surety,  on  the  ground  of  a  priv- 
ity between  him  and  the  creditor,  by  reason  of  which  the 
creditor  is  bound  to  let  the  surety  have  the  benefit  of  any 
security  or  lien  which  he  has  acquired  as  against  the  principal. 
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and  decide  that  the  aotiye  interference  of  the  creditor  in  with* 
drawing  fit>m  the  hands  of  the  sheriff  an  execution,  under 
which  a  lien  had  attached  to  the  property  of  the  principal, 
was  a  discharge  of  the  liability  of  the  surety  by  matter  in  paii. 
But  where  is  the  analogy  7  There  is  no  privity  of  relation 
between  the  creditor,  in  the  execution,  and  one  who  chooses  to 
purchase  a  part  of  the  proiwrty,  which  is  subject  to  the  lien  of 
his  execution.  On  the  contrary,  such  a  purchaser,  at  private 
sale,  is  a  stranger,  and  in  fact,  an  intermeddling  stranger, 
who  had  no  business  to  buy  any  part  of  the  debtor's  property, 
without  taking  care  to  see  that  the  prior  lien  was  satisfied. 

If  the  purchaser  at  private  sale  is  not  entitled  to  relief 
against  the  sheriff,  or  a  purchaser  under  the  execution  sale, 
when  the  sale  of  the  particular  slave  is  made  capridously  or 
wantonly  by  the  sheriff,  when  the  debtor  has  other  property 
liable  to  execution,  the  case  is  much  stronger  against  him 
when  the  sheriff  having  received  other  executions,  junior  to 
the  private  sale,  thinks  it  to  be  his  duty  to  sell  the  particular 
negro,  under  the  older  executicm,  in  order  so  to  conduct  tho 
business^as  to  satisfy  as  many  of  the  executions  in  his  handa 
as  the  property  of  the  debtor  can  be  made  to  reach.  For  the 
sheriff  acts  as  the  agent  of  all  the  creditors,  who  have  execn* 
tions  put  into  his  hands,  and  his  conduct  then  is  not  capridoiu 
or  wanton,  but  in  pursuance  of  a  duty  to  the  creditors  imposed 
on  him  by  having  the  executions  in  his  hands. 

Nor  is  the  case  altered  by  the  £act  that  the  sheriff  and  the 
purchaser  at  execution  sale  had  an  interest  on  account  of  their 
liability,  as  the  surety  or  otherwise,  of  the  debtor  in  the  exe- 
cution. The  sheriff  had  the  power  under  the  older  execution 
to  sell  this  particular  negro.  It  was  his  duty  so  to  make  tho 
sales  as  to  cause  the  property  of  the  debtor  to  go  as  Ceu*  ao 
possible  towards  discharging  all  the  executions  in  his  haxida, 
and  neither  his  power  or  duty  could  be  affected  by  the  fact 
that  he  had  a  collateral  interest  which  was  subserved  by  tfao 
exercise  of  a  power  in  the  performance  of  his  duty,  and  tUa 
can  famish  no  ground  on  which  a  stranger,  who  chose  to  inter- 
fere, can  base  any  rights  to  have  relief  in  equity. 

The  view  we  have  taken  of  the  case  makes  it  unnecessary  to 
decide  whether  the  plaintiff  was  a  bona  fide  purchaser,  or  ono 
who  had  taken  a  bill  of  sale,  absolute  on  its  £em»,  which  waa 
hitended  as  a  mere  security,  that  tact  not  being  expressed  on 
the  face  of  the  bill  of  sale,  in  order  to  avoid  the  neoesaity  d 
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ghing  notoriety  to  it  by  registration,  bo  as  to  enable  the  debtor 
to  ocmoeal  for  a  time  the  &ot  of  hie  Ineolvency. 
BOl  diemiseed. 
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JOYNBB    V.    JOYNBB. 
16  Jom't  EQOxrr,  mj 

^^—  ev  SlieMM  ■BOUIiD  BB  Bt/t  FoWKH  ZH  PwiXJIIJ  PAHnOULASLT  AV9 

SfBOUXiTy  vnder  the  Koarih  Guolin*  stotiite. 
CDMUinrAiran  mat  BziBr  whxbb  Wnv  wnx  mot  wm  OmAinriD  Dxtoboi 
BM4ua  HuniHB  SxBXFCK  Hm  with  a  hon^whip^  or  iwitdh^  iofliotfaii 


PXTinQN  fixr  divorce.  Appeal  fit>m  an  interloontory  order 
allowing  alimony  pendente  lite.  The  petitioner  alleged  her 
marriage  with  the  defendant;  that  she  herself  was  well-bred 
and  of  reepectable  £Eun£ly,  and  that  her  hnsband  was  not  leu 
than  a  fidr  match  for  her;  that  her  husband  had  struck  her 
with  a  home-whip  on  one  occasion,  and  with  a  switch  on  an- 
cihery  leaiing  several  bruises  on  her  person;  and  that  on  ser- 
6fal  occasions,  he  had  used  abusive  and  insulting  language 
towards  her.  The  petition  oonoluded  as  set  forth  in  the  opin- 
ion of  the  court. 

Bamst,  tost  toe  plaintiff. 

W.  N.  H.  SmUh,  for  the  defendant 

By  Court,  Pbabsqn,  C.  J.  The  legislature  has  deemed  it 
expedient  to  enlarge  the  grounds  upon  which  divuroes  may 
be  obtained;  but  as  a  check  or  restraint  on  applications  for 
diniroes,  and  to  guard  against  abuses,  it  is  provided  that  the 
cause  or  ground  on  which  the  divorce  is  asked  for  shall  be 
set  forth  in  the  petition  '^  particularly  and  specially."  It  is 
settled  by  the  decisions  of  this  court  that  this  provision  of 
the  statute  must  be  strictly  observed,  and  the  cause  or  causes 
for  which  the  divorce  is  prayed  must  be  set  forth  so  ^^particu- 
larly and  specially/'  as  to  enable  the  court  to  see  on  ike  hce 
of  the  petition  that  if  the  facts  alleged  are  true,  the  divorce 
ought  to  be  granted:  Everion  v.  Everton^  5  Jones,  202.  The 
correctness  of  this  construction  is  demonstrated  by  the  (bxA 
that,  upon  appeals  fipom  an  order  allowing  alimony  pending 
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the  Buit,  like  the  present,  this  court  is  confined  expressly  to 
an  examination  of  the  cause  or  causes  of  divorce,  as  set  out 
«n  the  face  of  the  petition,  and  can  look  at  nothing  else,  in 
making  up  the  decision:  Rev.  Code,  c.  40,  sec.  15. 

By  the  rules  of  pleading  in  actions  at  the  common  law,  every 
allegation  of  fact  must  must  be  accompanied  by  an  allegation 
of  ^  time  and  place."  This  rule  was  adopted  in  order  to  insure 
proper  certainty  in  pleading,  but  a  variance  in  the  allegata 
and  prvbata^  that  is,  a  failure  to  prove  the  precise  tame  and 
place,  as  alleged  in  the  pleading,  was  held  not  to  be  £Eital, 
unless  time  or  place  entered  into  the  essence,  and  made  a 
material  part  of  the  fact  relied  on,  in  the  pleading. 

There  is  nothing  on  the  fiEtce  of  this  petition  to  show  ub  thai 
time  was  material,  or  a  part  of  the  essence  of  the  alleged 
oause  of  divorce,  that  is,  that  the  blows  were  inflicted  at  a 
time  when  the  wife  was  in  a  state  of  pregnancy,  with  an  intent 
to  cause  a  miscarriage,  and  put  her  life  in  danger;  and  there  ia 
nothing  to  show  us  that  the  place  was  a  part  of  the  essence  of 
the  cause  of  divorce,  that  is,  that  the  blows  were  inflicted  in  a 
public  place,  with  an  intent  to  disgrace  her,  and  make  her  life 
insupportable, — so  we  are  inclined  to  the  opinion  that  it  waa 
not  absolutely  necessary  to  state  the  time  and  place,  or  if 
stated,  that  a  variance  in  the  proof,  in  respect  to  time  and 
place,  would  not  be  held  fatal. 

But  we  are  of  opinion  that  it  was  necessary  to  state  the  cir- 
cumstances under  which  the  blow  with  the  horse-whip,  and 
the  blows  with  the  switch,  were  given;  finr  instance,  what  was 
the  conduct  of  the  petitioner;  what  had  she  done,  or  said,  to 
induce  such  violence  on  the  part  of  the  husband?  We  are 
informed  by  the  petitioner  that  she  was  a  woman,  '^well-bred, 
and  of  respectable  family,  and  that  her  husband  was  not  les» 
than  a  fair  match  for  her."  There  is  no  allegation  that  he 
was  drunk,  nor  was  there  any  imputation  of  unfaithfulness  on 
either  side  (which  is  the  most  common  ingredient  of  applica- 
tions for  divorce),  so  there  was  an  obvious  necessity  for  some 
explanation,  and  the  cause  of  divorce  could  not  be  set  forth, 
*'  particularly  and  specially,"  without  stating  the  drcumstancea 
which  gave  rise  to  the  alleged  grievances. 

It  was  said  on  the  argument  that  the  fact  that  a  husband 
on  one  occasion  *^  struck  his  wife  with  a  horse-whip,  and  on 
another  occasion  with  a  switch,  leaving  several  bruises  on  her 
person,"  is  of  itself  a  sufficient  cause  of  divorce,  and  conse- 
quently the  circumstances  which  attended  the  inflictioii  of 
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these  iqniiee  aie  immaterial^  and  need  not  be  set  ferflL  This 
presents  the  question  in  the  case. 

The  wife  mnst  be  subject  to  the  husband.  Ereiyman  must 
govern  his  household^  and  if  by  reason  of  an  unruly  temper, 
or  an  unbridled  tongue,  the  wife  persistently  treats  her  hus- 
band with  disrespect,  and  he  submits  to  it,  he  not  only  loses 
all  sense  of  self-respeety  but  loses  the  respect  of  the  other  mem- 
bers of  his  fiEunily,  without  which  he  cannot  expect  to  govern 
them,  and  fivfeits  the  respect  of  his'  neighbors.  Such  have 
been  the  incidents  of  the  marriage  relation  from  the  beginning 
of  the  human  race.  Unto  the  woman  it  is  said:  ^'Thy  desire 
shall  be  to  thy  husband,  and  he  shall  rule  over  thee" :  Qen. 
iiL  16.  It  follows  that  the  law  gives  the  husband  power  to 
use  such  a  degree  of  force  as  is  necessary  to  make  the  wife 
behave  herself  and  know  her  place.  Why  is  it,  that  by  the 
principles  of  the  common  law,  if  a  wife  slanders  or  assaults 
and  beats  a  neighbor,  the  husband  is  made  to  pay  for  it?  Or 
if  the  wife  commits  a  criminal  offense,  less  than  felony,  in  the 
presence  of  her  husband,  she  is  not  held  responsible?  Why 
Is  it  that  the  wife  cannot  make  a  will  disposing  of  her  land, 
and  cannot  sell  her  land  without  a  privy  examination,  ^'sep- 
arate and  apart  from  her  husband,"  in  order  to  see  that  she 
did  so  voluntarily,  and  without  compulsion  on  the  part  of  her 
husband?  It  is  for  the  reason  that  the  law  gives  this  power 
to  the  husband  over  the  person  of  the  wife,  and  has  adopted 
ptoper  safeguards  to  prevent  an  abuse  of  it. 

We  will  not  pursue  the  discussion  farther.  It  is  not  an 
agreeable  subject,  and  we  are  not  inclined  unnecessarily  U» 
draw  upon  ourselves  the  charge  of  a  want  of  proper  respect 
for  the  weaker  sex.  It  is  sufficient  for  our  purpose  to  state 
that  there  may  be  circumstances  which  will  mitigate,  excuse^ 
and  so  ftr  justify  the  husband  in  striking  the  wife  ''with  a 
horse-whip  on  one  occasion  and  with  a  switch  on  another, 
leaving  several  bruises  on  the  person,"  so  as  not  to  give  her  a 
right  to  abandon  him,  and  claim  to  be  divorced.  For  in- 
stance, suppose  a  husband  comes  home,  and  his  wife  abuses 
him  in  the  strongest  terms, — calls  him  a  scoundrel,  and  repeat- 
edly expresses  a  wish  that  he  was  dead  and  in  torment;  and 
being  thus  provoked  in  the  fwnur  brevi$j  he  strikes  her  with 
the  horse*whip,  which  he  happens  to  have  in  his  hands,  but  is 
afterwards  willing  to  apologize,  and  expresses  regret  for  hav- 
ing struck  her;  or  sxxppOBe  a  man  and  his  wife  get  into  a  dis- 
eossion  and  have  a  difference  of  opinion  as  toa  matterof  &et» 
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■he  beoomes  forioiu  and  giyes  way  to  her  temper,  so  far  as  to 
tell  him  he  lies,  and  upon  being  admonished  not  to  repeat  the 
word,  nevertheless  does  so,  and  the  husband  taking  up  a 
•witch,  tells  her  if  she  repeats  it  again  he  will  strike  her,  and 
after  this  notice  she  again  repeats  the  insulting  words,  and 
he  thereupon  strikes  her  several  blows, — these  are  casos  in 
which,  in  oar  opinion,  the  circumstances  attending  the  act, 
and  giving  rise  to  it,  so  £Eur  justify  the  conduct  of  the  husband 
as  to  take  from  the  wife  any  ground  of  divorce  for  that 
cause,  and  authorize  the  court  to  dismiss  her  petition,  with 
the  admonition,  "  If  you  will  amend  your  manners,  you  may 
expect  better  treatment " :  See  Shelford  on  Divorce.  So  that 
there  are  circumstances  under  which  a  husband  may  strike 
his  wife  with  a  horse-whip,  or  may  strike  her  several  times 
with  a  switch,  so  hard  as  to  leave  marks  on  her  person,  and 
these  acts  do  not  famish  sufficient  ground  for  a  divorce.  It 
follows  that  when  such  acts  aro  alleged  as  the  causes  for  a 
divorce,  it  is  necessary  in  order  to  comply  with  the  provisions 
of  the  statute  to  state  the  droumstanoes  attending  the  acts, 
and  which  gave  rise  to  them. 

It  was  suggested  that  the  averment  at  the  conclusion  of  the 
the  petition,  which  is  made  after  the  averment,  '^  that  the  facts 
which  are  made  the  ground  of  this  complaint  have  existed  at 
least  six  months  prior  to  the  filing  of  this  bill;  ....  your  peti- 
tioner, during  the  whole  time  of  her  intermarriage  with  de- 
fendant, saith  that  she  has  been  a  dutiful,  faithful,  and 
affectionate  wife,  and  desired  so  to  continue  during  life,  but 
the  outrages  upon  her  person  and  rights  have  made  it  her 
desire,  as  well  as  duty,  to  seek  a  perpetual  separation  from 
him,"  is  sufficient  to  supply  the  defect  in  not  setting  out, 
'^  particularly  and  specially,"  the  ciroumstances  under  which 
the  blows  were  inflicted  on  her  person. 

We  do  not  think  a  general  averment  of  this  kind,  uncon- 
nected as  it  is  with  the  allegations  of  fact,  can  be  allowed  to 
have  the  effect  of  the  particular  and  special  statement  which 
the  statute  requires.  It  is  not  traversable,  and  we  cannot  say, 
as  a  conclusion  of  law,  what  may,  in  her  opinion,  be  such  con- 
duct as  is  consistent  with  the  character  of  a  dutifdl,  faithful, 
and  affectionate  wife.  It  is  unnecessary  to  notice  the  other 
matters  of  complaint  set  out  in  the  petition,  because  they  are 
admitted  not  to  be,  of  themselves,  sufficient,  and  aro  put  in  as 
makeweights,  or  props  of  the  main  causes,  which  we  have  fully 
adverted  to. 
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Nor  is  it  necesflary  to  notice  the  objection  because  of  the 
fact  that  the  bill  had  not  been  exhibited  to  a  judge,  and  hii 
fiat  for  proceBB  obtained. 

There  ie  error;  the  decretal  order  will  be  reverBed,  and  thii 
opinion  will  be  certified,  to  the  end  that  the  court  of  eqoitjr 
below  may  proceed. 

Decretal  order  reversed. 


Acn  GovnRDTDro  Cauxur  mmould  bb  PAxraouxABLT  Statbd  nr  Pi^ 
imoir  iQB  DnroaoB:  NogeeB  t.  Nogm^f  68  Am.  Dm.  ?&  Hie  principal  OMt 
la  quoted  in  Wk^  t.  WktU^  84  N.  0.  342»  to  the  point  tluit  In  an  action  for  % 
^Umroo  on  the  ground  of  ernelty*  it  !■  neoeisary  to  itate  the  oiroanistuioee 
«Qnnaoted  with  the  Mnnlti  charged,  and  the  oaoaea  which  hrooght  them  oa. 

CBVBaT,  What  n^  wmmr  MiAimfo  ov  Law  of  Ditokcb:  See  Poor  t. 
/^oor,  29  Am.  Deo.  664,  and  note  diaooanng  the  qneation;  Payne  t.  Poym^  4i 
Id.  660;  Nog9U  t.  Nogou^  68  Id.  78.  The  principal  caae  la  diatingniihed,  in 
Tafiar  t.  Taghr^  76  N.  C.  436,  aa  reating  mainly  npon  the  groond  of  the  i» 
fflffiiriaiMTT  nf  thit  pleading! 


OASB  AT    IiAIT 


8FPKEME   COTJRT 


Of 

NORTH  CAROLINA. 


Powell  v.  Inman. 

[t  Joinu'i  L^w,  4m.] 

Boivi>  BnoDTBD  TO  Bnabu  Qbussi  to  Ddsaud  bh  Obiumm  n  IvTi 
M  agiizwt  the  obligor. 

Debt  on  a  bond,  exeoated  by  the  defendant^  Robert  Tninimi 
to  his  brother,  Jesse  Liman,  and  indorsed  to  the  plaintiffli  for  a 
yaloable  consideration.  Jesse  Inman  had  made  a  psetended 
transfer  of  certain  personal  property  to  the  defendant,  who 
executed  the  bond  in  question  in  payment  therefor,  to  enable 
the  defendant  to  set  up  a  claim  to  the  property,  when  the  sheriff' 
should  go  to  leyy  on  the  property  under  executions  against 
Jesse  Inman.  The  court  instructed  the  jury  that  if  the  bond 
was  given  for  the  above  purpose,  the  plaintiffs  could  not  re* 
cover.  The  defendant  had  a  verdict,  and  the  plaintifih  ajK 
pealed. 

Shepherdj  Strangtj  and  W.  A.  Wrighty  for  the  plafatifBi. 

Leitek  and  M.  B.  Smithy  for  the  defendant 

By  Court,  Battle,  J.  This  case  is  brought  before  us  again^ 
for  the  purpose,  as  we  are  informed,  of  having  reviewed  the 
decision  which  we  made  in  it  at  December  term,  1869:  See 
PoweU  V.  Inmauy  7  Jones,  28.  In  the  argument  Aow  submit- 
ted by  the  counsel  for  the  plaintiff,  he  admits  the  oorrectnees 
of  the  general  principle,  that  a  contract,  the  consideration  of 
which  is  the  doing  of  an  act,  either  maitMn  in  m  or  malum  pnh 
hibitumy  is  void,  and  no  action  at  law  can  be  sustained  upon  it. 
He  also  admits  that  the  fact  of  the  contract's  being  under  seal 
does  not  preclude  the  ill^ality  of  the  oonsideration  from  being 
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inquired  into  and  orged  as  a  defense:  See  Broom's  Com.  91, 
Law  Lib.  280,  and  several  pages  following.  But  he  contend* 
that  a  bond  fer  the  payment  of  money,  though  made  for  the 
express  purpose  of  defraudmg  the  obligor's  creditors,  is  valid 
aa  against  him,  by  force  of  the  statute  of  18  Eliz.,  c.  5,  sec.  2; 
Rev.  Code,  c.  50,  sec.  1.  By  reference  to  that  statute,  it  will  be 
seen  that  bonds  are  mentioned  along  with  several  kinds  of  con- 
veyances made  with  the  intent  to  delay,  hinder,  and  defraud 
creditors,  which  are  declared  to  be  utterly  void  and  of  no  elBTect, 
only,  however,  as  against  those  persons  who  are  hindered,  de- 
layed, and  defrauded  of  their  debts;  and  it  is  inferred  that 
boiids  as  well  as  conveyances  of  property  are  good  and  valid 
against  those  who  execute  them  in  fietvor  of  the  obligee  and 
grantee. 

This  argument  confrands  the  distinction  between  the  nature 
and  effect  of  a  bond  and  an  executed  conveyance.  The  former 
is  a  chose  in  action  which  may  require  the  aid  of  a  court, 
through  the  means  of  an  action  or  suit,  to  give  the  obligee  the 
benefit  of  it,  while  the  latter  transfers  at  once  the  title  of  the 
property  granted  or  sold  to  the  grantee  or  bargainee.  Hence 
to  the  former  the  well-established  maxim  of  Ex  dolo  maio  turn 
oritur  actio  may  apply,  while  it  is  entirely  inapplicable  to  the 
latter,  which  does  not  require  the  aid  of  a  court  to  transfer 
the  property.  The  fraudulent  grantee  or  bargainee  has,  then, 
the  advantage  of  his  grantor  or  bargainor,  because,  having  the 
property  by  force  of  the  convey/,  ace,  the  grantor  or  bargainor 
will  be  met,  when  he  applies  to  be  relieved  against  it,  with  the 
objection  that  ^'  no  court  will  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  immoral  or  illegal  act ":  Holman 
V.  Johnson^  1  Cowp.  848.  The  statute  of  frauds,  18  Elizabeth, 
in  making  void  and  of  no  effect  conveyances  intended  to  de* 
fraud  creditors,  as  to  the  creditors  only,  and  leaving  them  in 
Ibll  force  in  other  respects  as  between  the  parties,  does  not 
contravene  that  rule.  But  if  the  statute  is  to  be  construed  as 
to  its  effect  upon  fraudulent  bonds  in  the  manner  contended 
hr  by  the  plaintiff's  counsel,  it  will  violate  the  rule,  and  pro- 
duce the  strange  and  unnecessary  anomaly  that  while  the 
obligee  in  a  bond  founded  upon  the  illegal  consideration  of 
compounding  a  felony,  gaming,  usury,  restraining  trade,  re- 
straining marriage,  and  the  like,  he  may  do  so  if  the  consid- 
eration were  that  of  a  most  gross  and  outrageous  attempt  to 
cheat  and  defraud  creditors.  But  the  words  of  the  statute 
may  be  satisfied  without  the  necessity  of  adopting  any  such 
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til  Aanm  wt  Hvaakb  iqb  Damaom  iok  Eavanta  awat  hb  Wd^  1m 
ntkj  girt  in  crideiiM  the  declarations  of  his  wife  made  ihortly  prior  to 
the  alleged  eednotiony  in  order  to  show  the  atate  of  her  f eeUnga  towardo 
him  at  that  time^  whether  the  deolarationfl  were  made  before  or  after 
her  marriage  with  the  plaintiff;  hat  it  ia  erroneoaa  to  admit  on  thio 
groond  deolarationa  of  the  wife  oonoeniing  the  words  and  aota  of  tfao 
defendant^  and  tending  to  prore  the  ohaiges  against  him^  as  snoh  ori- 
denoe  ia  merely  hearaaj. 

Bbolabatiovs  ov  PiBsov  HOT  DmnuHT  nr  Aanxm  lOE  Emtiuuw  awat 
PLAZimrv^s  Won,  hat  charged  in  the  petition  aa  haying  eousplrad  with 
thedafendanta  for  that  porpoae^  are  admiaaJhle^  in  the  first  inataaoer  te 
■how  hia  oonneotion  with  the  conapiraqr*  Imt  tiiqr  •'o  not  eridenoe 
againat  the  defendanta,  and  the  joiy  mnat  be  instroetad  to  diaragard 
them  nnleaa,  in  the  flrat  plaooi  the  conapiraqr  ia  prored  to  the  aatSafao- 
tion  of  the  jory,  and  nnleaa,  aeoondly,  the  deolaratJona  were  made  ia 
inrtheranoe  of  the  oommon  deaigUi 

Iff  M  MOV  Xbbob  to  IsffMwur  JuBT  iv  AaooKM  Of  Pastt  avd  ms  Oouiv- 
■m^  where  the  Jory  after  retiring  oome  into  oosrt  while  it  ia  still  in  aee- 
aion  and  aak  farther  inatrootionay  and  the  abaent  party  and  hia  ooonael 
are  first  loadly  called  for  at  the  doer. 

Action  by  Bowers  against  Preston,  Margaret  Preetoa,  hia 
wife,  and  Oriffin,  in  which  the  defendants  were  alleged  to  have 
oombuied  and  confederated  to  entice  away  the  plaintiff's  wife, 
and  to  have  unlawfully  enticed  her  to  renounce  his  society. 
A  verdict  was  rendered  in  fietvor  of  the  plaintiff,  but  the  judg" 
ment  was  arrested  on  the  ground  that  Margaret  Preston  was 
Improperly  joined  as  defendant;  whereupon  Bowers,  by  leave 
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-of  ooarti  filed  an  amended  petition  against  Preston  and  Orif> 
fin,  chai|;ing  that  they  combined  and  confederated  with  Mar- 
garet Preston,  and  enticed  his  wife  to  renounce  his  society,  eto. 
At  the  trial,  the  plaintiflT,  Bowers,  was  allowed  to  testify  as  to 
declarations  of  his  wife  made  to  him,  and  relating  in  great 
part  to  what  defendants  had  said  and  done  in  alienating  her 
afflictions  from  him,  and  in  inducing  her  to  leave  him.  Some 
<3(l  the  declarations  were  made  before  and  some  after  the  mar- 
riage of  the  plaintiff  and  his  wife,  and  they  were  admitted, 
4igainst  the  objection  of  the  defendanto,  on  the  ground  that  it 
was  competent  for  the  plaintiff  to  stete  the  declarations  of  his 
wife,  for  the  purpose  of  showing  her  feelings  toward  him  at 
that  time.  Bowers  also  testified  to  a  conversation  between 
himself  and  Margaret  Preston,  in  the  presence  of  his  wife,  but 
in  the  absence  of  the  defendante,  at  the  house  of  Mrs.  Preston, 
and  that  Mrs.  Preston  said  ''that  his  presence  there  was  no 
longer  agreeable;  that  though  he  was  married  to  her  sister, 
-she  was  not  his  wife,  and  she  should  never  live  with  him 
again  if  she,  Mrs.  Preston,  could  help  if  This  was  objected 
to  <m  the  ground  that  Mrs.  Preston  was  not  a  party  to  the 
reoord.  Other  declarations^  of  Mrs.  Preston  to  other  persons 
were  admitted,  though  they  were  not  made  in  the  presence  of 
^ther  of  the  parties  to  the  suit,  or  in  the  presence  of  the  plain- 
tiff's wife,  and  were  never  communicated  to  her.  This  evi- 
dence was  also  objected  to.  It  also  appeared  from  the  record 
that  after  the  jury  had  retired  to  consider  their  verdict,  but 
while  the  court  was  still  in  session,  the  defendant  Preston  and 
his  counsel  having  left  the  court-house,  and  the  plaintiff.  Bow- 
ers, and  one  of  his  counsel  remaining,  the  defendant  Griffin 
not  having  been  present  during  the  trial,  the  jury  asked  leave 
of  the  court  to  return  into  court;  whereupon  tiie  court  ordered 
the  sheriff  to  call  the  defendanto  and  their  counsel  by  name 
jit  the  door  of  the  court-house,  and  the  sheriff  called  each  of 
the  defendante  and  each  of  their  counsel  by  name  three  times, 
in  a  loud  voice,  at  the  door  of  the  court-house,  but  neither  of 
ihem  answered.  The  jury  were  then  allowed  to  come  into 
court,  and  the  court,  in  the  absence  of  the  defendante  and 
their  counsel,  instructed  the  jury  upon  pointe  of  law  in  the 
ease,  and  the  jury  then  again  retired,  and  returned  a  verdict 
for  the  plaintiff.  The  defendant  moved  for  a  new  triaL  The 
motion  was  overruled,  and  judgment  entered  on  the  verdict 
To  reverse  this  judgment^  the  defendanto  now  file  their  peti- 
iioninenor. 
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S.  W.  Afyifwut  and  N.  H.  Swayne^  for  the  plamtiflb  in  error* 

£.  B.  Wardeuj  Jamei  E.  Wright^  and  Samuel  OoOotoay,  Cor 
the  defendant  in  error. 

By  Court,  BBiNKBBHOFFy  J.  The  plaintiff  had  a  right  ta 
give  in  eyidence  the  dedantiooB  of  hia  wife  made  recently 
prior  to  the  alleged  Bednction,in  order  to  show  the  state  of  her 
feeUngs  toward  him  at  that  time:  1  GreenL  By.,  sea  102;. 
Palmer  ▼.  Crook^  7  Gray,  418;  and  inasmnch  as  her  deo* 
larations,  given  in  eridenoe  in  this  casOi  were  all  made  at 
a  time  BhorUy  before  the  seduction  alleged,  we  can  see  no  good 
reason  why  a  distinction  should  be  taken  between  those  made 
before  and  those  made  after  the  marriage.  Befine  marriage, 
the  plaiQtiff  could  have  no  legal  claim  upon  the  affections  of 
the  woman  he  was  courting;  and  if  the  object  of  giving  her 
declarations  in  evidence  had  been  to  show  that  Oriffin  had 
been  guilty  of  a  wrong,  her  declarations  made  before  marriage 
would,  for  this  reason,  as  well  as  others,  be  inadmissible.  But 
her  declarations  were  admissible  for  no  such  purpose.  They 
could  be  given  only  to  show  the  stat^  of  her  affections  toward 
the  plaintiff  shortly  prior  to  the  'alleged  seduction;  and  we  are 
not  prepared  to  say  that  the  intervention  of  a  marriage  between 
the  parties  so  far  alters  tl^e  presumptions  of  £eust  arising  from 
evidence  of  this  kind  as  to  demand  the  exclusion  of  declari^ 
tions  made  by  her  prior  to  the  marriage,  if  they  were  made  ae 
recentiy  prior  to  the  alleged  seduction  as  to  give  rise  to  the 
reasonable  presumption  of  the  continuance  of  the  state  of 
mind  indicated  by  them  up  to  the  time  of  the  alleged  sedoo- 
tion. 

The  plaintiff  had  a  right  to  give  thd  declaration  of  his  wife 
iu  evidence,  to  show  the  state  of  her  affections  toward  him  re- 
cently before  the  alleged  seduction.  But  the  exercise  of  a 
right,  and  the  abuse  of  a  right,  are  two  very  different  things. 
The  words  and  acts  of  the  defendant  Griffin,  reported  by 
the  wife  to  the  husband,  and  detailed  by  him  in  evidence  ta 
the  jury,  were  nothing  but  hearsay,  and  in  themselves  clearly 
inadmissible. 

It  is  said  in  argument,  however,  that  the  declarations  of  the 
wife  in  regard  to  the  state  of  her  affections  towards  the  plain- 
tiff were  so  blended  with  her  report  of  the  acts  and  declara- 
tions of  Griffin  as  torender  the  separation  of  them  impracticable. 
We  do  not  think  so.  It  seems  to  us  there  would  have  been  no 
practical  difficulty  in  a  statement  of  those  declarations  of  his 
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wife  which  tended  to  expresB  attachment  to  him,  and  at  the 
same  time  withholding  her  report  of  the  words  and  acts  of 
GrifBn.  And  we  cannot  avoid  the  conviction,  that  while  the 
plaintiff  was  claiming  to  give  in  evidence  the  declarations  of 
his  wife  for  a  legitimate  pmrpose,  his  real  and  primary  object 
was  to  bring  before  the  jury  her  statement  of  the  words  and 
acts  of  Griffin.  In  permitting  this  to  be  done,  we  are  of  opin- 
ion the  court  below  erred. 

Id  admitting  testimony  as  to  declarations  made  by  Mrs. 
Preston,  wife  of  one  of  the  defendants,  we  cannot  say  that 
there  was  error.  True,  she  is  not  now  a  party  to  the  suit,  yet 
she  stands  charged  in  the  petition  with  being  a  conspirator 
with  her  husband  and  Griffin  in  committing  the  injury  com- 
plained o£  Her  declarations  which,  so  far  as  the  record  dis- 
closes, were  given  in  evidence,  certainly  were  not  in  themselves 
alone  legitimate  evidence  against  the  defendants;  those  dec- 
larations having  been  made  in  the  absence  of  the  defendants, 
and  never  having  been  commxmicated  to  plaintiff's  wife.  The 
defendants  being  absent,  no  presumption  of  assent  to  or  re- 
sponsibility for  her  declarations,  on  their  part,  can  exist;  and 
never  having  been  communicated  to  the  plaintiff's  wife,  they 
could  not  have  been  instrumental  in  the  furtherance  of  the 
conspiracy  charged  in  the  petition.  If  the  evidence  in  respect 
to  the  conduct  of  Mrs.  Preston  stopped  here,  it  was  the  duty  of 
the  court,  if  requested,  to  instruct  the  jury  to  disregard  her 
testimony;  and  the  piesumption  is  that  the  court  performed 
its  duty  in  this  respect  But  Mrs.  Preston  being  charged  as  a 
conspirator,  it  was  competent  for  the  plaintiff  to  make  his 
charge  in  that  behalf  good  by  proofe;  and  having  done  so  to 
the  satisfaction  of  the  jury,  then  other  declarations  of  hers 
which  might  be  given  in  evidence,  as  well  as  her  acts,  would 
become  evidence  against  the  defendants,  provided  those  deo- 
larations  were  made  in  furtherance  of  the  common  design, — 
tending  to  effectuate  the  object  of  the  conspiracy, — and  so 
becoming  not  mere  words  but  verbal  acts:  Ftmtz  v.  State^  7 
Ohio  St  471.  Now,  the  declarations  of  Mrs.  Preston,  given  in 
evidence  and  excepted  to,  tended,  in  connection  with  other 
evidence  which  may  have  been  given,  to  prove  the  conspiracy 
oharged  in  the  petition;  and  for  this  purpose  they  were  com- 
petent Whether  such  further  evidence  was  given  in  the  case 
as  would  make  them  finally  relevant  to  the  issue,  we  are  not 
Informed;  for  the  bill  of  exceptions  contains  only  a  statement 
of  detached  portions  of  the  evidence.    And  in  tiie  absence  of 
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any  showing  in  the  record  to  the  contrary,  it  is  to  be  presumed 
either  that  such  further  evidence  was  given,  or  that  the  jury 
were  instructed  to  disregard  the  declarations  of  Mrs.  Preston. 

Under  the  circumstances  disclosed  in  the  bill  of  exceptions, 
there  was  no  impropriety  and  no  error  in  the  fact  that  the  court, 
at  the  request  of  the  jury,  gave  them  further  instructions  in 
the  absence  of  plaintiff  in  error  and  his  counseL 

Judgment  reversed,  and  cause  remanded. 

BuTUFFi  C.  J.,  and  Pxok,  GHOLsoEr,  and  Soon,  JJ.,  ooo- 
ourred. 


HuasAKD  HAT  MAOTAa  Adiov  OH  Qasb  raa  Kmtiouw  awat  ma  Wdbi 
Barber  t.  Armmnd,  61  Am.  Deo,  404|  sm  abo  MdMM  t.  JM^  84  Id.  408. 

Cbabodio  Jubt  nr  AMnroa  ot  Oo/usmml  n  Xibobi  Dovb  t.  IM,  48  Ai^ 
Deo.  887. 
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Owna  cv  Oattui  Fovhd  ov  TJvwebckd  RattiIiiap  n  vor  Tsmpash 
WKong'-doer,  bat  m  tntitlad  to  the  exetabe  of  otdiiMtfy  and  leMoaabla  i 
on  the  port  of  the  nilroed  oompany  wider  aO  eirounatanoei  to  avoid  aaj 
injury  to  hia  oattle. 

RlIXJtOAD   OOMPAKT   OPnUTDTa    UMfMIUMD  BOAB  IB  VOV   LUBLI  lOK  Iv* 

juBUB  TO  GAXTUi  f oiuid  ou  Hb  traok,  if  iti  oae  of  the  traok  ia  raaannahl^ 
and  it  ezeroiaea  reaaonable  oare  under  aU  oiroiuiwtaaoaa  to  avoid  Vm 
injury;  bat  for  an  injury  to  oattle  reaoltmg  from  the  nnreaaopabTe  and 
dangeroofl  ue  of  the  railroad,  or  from  the  want  of  aooli  €ta%  the  oon- 
pany  will  be  liable. 

ytAw^AT^  CkniPAinr  d  vot  Boithd  to  OomoDaa  IirauuisD  Bok  to  Cattu 
on  iti  nnfenoed  traok  in  determining  the  rate  of  apeed  at  whidi  iti  traina 
ahaU  nin»  aaoh  apeed  being  otherwiae  reaaonable  and  proper  in  view  of 
the  object  to  be  aooompliahed.  A  high  rate  of  apeed,  tiiongh  dangeroa% 
ia  a  reaaonable  oae  of  the  land,  beoaoae  it  ia  for  a  proper  objeot,  and  a 
hi|^y  beneficial  pnrpoee,  and  the  danger  may  be  avoided  by  proper  caraL 

OWKIBS  ov  Oattlb  Who  Pjoucrr  Thbk  to  Ruh  at  Laxob  in  the  vicinity 
of  an  nninoloaed  railroad  traok  can  aak  no  more  than  that  the  agenta  of 
the  railroad  company,  in  the  legitimate  conduct  of  ita  boaineaa,  ronning 
Ita  traina  with  a  speed  regnlated  by  the  grade  of  ita  road,  the  capacity  of 
Iti  locomotive  power,  and  the  aaf ety  of  the  peraona  and  property  carried, 
ahaU,  with  dne  regard  to  the  aafety  of  the  perMjna  and  property  in  their 
dharge  aa  the  paramoont  oonaideration,  ezerdae  ordinary  and  reaaonable 
oare  to  avoid  onnecesaary  injury  to  animala  caaoally  coming  upon  their 
onincloaed  road. 

Wmdui  therb  is  NormNO  or  Rummro  ov  Tbaot  or  m  Ratb  or  Spkxd 
at  a  particular  time  and  place  inoonaiitent  with  the  general  and  legiti- 
mate conduct  of  the  buaiaeH  of  the  railroad  company,  the  occasicm  and 
ity  therefor  do  not  oonoem  the  owner  of  oatHa  running  at  larg^ 
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and  he  oaanoi  inquire  whether  the  rate  of  ipeed  mm  greetv  tliaa  luiiel 
far  a  pertiookr  trala  at  a  partaookr  plaoe^  and  what  wae  the  object  oi 


It  dob  vor  Afpiab  that  Ratb  of  Sfud  at  Which  Traik  was 
KuHimio  was  a  raite  at  which  the  railroad  company*  in  the  ordinary  and 
Ipghimate  ooodnct  of  iti  bneineifl^  might  not  reasonably  ran  its  train,  tha 
iaqniry  in  an  aoti<»  for  injnriea  to  cattle  on  an  unindoied  track  mnat 
be  oonfined  to  the  qnaetion  whether,  under  the  circnmstances  of  the  caae, 
the  defendanti  exeroiied  reasonable  and  proper  care  in  ronning  their 
engine  to  ayoid  injury  to  the  cattle  of  the  plaintiff  and  this  question  is 
for  the  jury. 

Action  by  Lawrenoe  against  the  railroad  company  to  r^ 
eo?«r  damages  for  an  injury  by  a  locomotive  to  cattle  on  the 
track,  caused,  it  was  alleged,  by  the  negligence  of  those  in 
charge  of  the  train.  The  plaintiff  introdnced  testimony  tend- 
ing to  show  that  the  train  was  running  at  a  speed  unusually 
Iket  tor  that  train  at  the  place  where  the  injury  was  inflicted. 
The  defendant's  evidence  tended  to  show  that  the  injury  to 
the  cattle  happened  at  night;  that  the  train  was  behind  time, 
and  had  connections  to  make  with  other  passenger  trains,  and 
was  running  little  if  any  faster  than  usual,  and  the  increased 
rate  of  speed  would  not  increase  the  danger  to  cattle.  The 
court  instructed  that  if  the  jury  were  satisfied  that  when  the 
cattle  were  killed  the  cars  were  being  run  faster  than  the 
usual  or  ordinary  speed  of  the  train  at  the  place  of  injury, 
and  that  such  unusual  speed  contributed  directly  to  the  in- 
jury, and  was  not  necessary  to  avoid  a  collision  or  make  a 
connection  with  some  other  train,  then  the  verdict  must  be 
for  the  plaintiff.  That  one  of  the  considerations  to  determine 
the  rate  of  speed  at  which  cars  may  be  run  is  the  fact  that 
cattle  are  liable  to  stray  upon  the  track  of  unfenced  railroads; 
and  in  determining  whether  the  train  shall  be  run  at  an  un- 
usual speed,  except  when  the  speed  shall  be  necessary  in  order 
to  avoid  a  collision,  or  to  make  a  connection,  or  to  attain  some 
such  desirable  end,  the  agents  of  the  company  must  consider 
the  danger  to  cattie  consequent  upon  such  unusual  speed. 
But  the  defendants  could  not  in  any  case  be  held  liable  be- 
cause of  unusual  speed,  unless  it  appeared  that  it  contributed 
directiy  to  the  iiqury.  To  these  instructions  the  defendant 
excepted,  and  the  verdict  and  judgment  being  for  the  plaintiff^ 
filed  a  petition  in  error. 

C  B.  Ooddard^  for  the  plaintiff  in  error. 
JJ.  ShinneTt  tor  the  defendant  in  error. 
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By  Court,  Gholson,  J.  The  relation  toward  each  other,  of 
a  raUroad  company  operating  an  unfenced  road  and  the 
owners  of  cattle,  has  been  settled  by  several  decisions  of  this 
court:  Kerwhaeker  v.  Cleveland  C.  Jt  0.  R,  R,  Co.j  8  Ohio  81 
172  [62  Am.  Dec.  246];  Cincinnati  H.  &D.R.R.  Co.  y.TFoter- 
mm,  4  Id.  424;  Cleveland  C.  &  C.  R.  R.  Co.  ▼.  ElUotty  Id.  474. 

The  difficulty  now  is  in  the  application  of  the  principles 
established  by  those  decisions. 

The  owner  of  cattle  found  on  an  unfenced  railroad  is  not  to 
be  regarded  as  a  tresjMUBBer  or  wrong-doer,  but  is  entitled  to 
the  exercise  of  ordinary  and  reasonable  care,  under  all  the  cir- 
cumstances, to  ayoid  any  injury  to  his  cattle.  A  railroad 
company,  like  any  other  land  proprietor,  has  a  right  to  the 
free,  exclusive,  and  unmolested  use  of  its  railroad  track,  not 
exempt,  however,  from  the  duty  of  so  using  its  own  property 
as  to  do  no  unnecessary  injury  to  another,  and  bound,  when 
using  its  property  in  a  mode  which  may  result  in  injury  to 
another,  to  the  exercise  of  due  care.  If  a  railroad  company  is 
in  the  reasonable  use  of  its  railroad  track — its  own  property — 
with  reference  to  any  rights  of  others,  and  on  the  occasion  of 
an  ii^jury  to  cattle  found  on  the  railroad  track,  exercises 
reasonable  care,  under  all  circumstances,  to  avoid  the  injury, 
it  cannot  be  held  liable  to  the  owner  of  the  cattle.  But,  if  as 
to  any  right  of  such  owner,  the  use  being  made  of  the  railroad 
track  is  unreasonable  and  dangerous,  or  there  is  a  want  of 
T^Toper  care  to  avoid  injury  to  his  cattle  found  on  the  track  of 
the  road,  and  there  is  injury  resulting  from  such  unreasonable 
and  dangerous  use  of  the  railroad  track,  or  from  such  want  of 
care,  the  railroad  company  will  be  liable  therefor  to  the 
owner. 

The  question  is,  What,  as  to  the  owner  of  cattle,  is  to  be  re* 
garded  an  unreasonable  and  dangerous  use  of  its  railroad 
track  by  the  company  7  It  is  certainly  not  enough  that  the 
use  should  be  dangerous,  it  must  also  be  unreasonable,  and 
that  with  reference  to  some  right  of  the  owner  of  the  cattle. 
The  very  object  of  a  railroad  is  the  transportation  of  persons 
and  property  at  a  high  rate  of  speed  by  means  of  ponderous 
engines  and  cars,  and  this  must  necessarily  be  dangerous  to 
cattle  coming  on  the  track.  That  the  owners  of  cattle  have 
no  such  right  or  interest  in  the  uninclosed  lands  of  their 
neighbors  as  to  entitle  them  to  claim  that  its  use  for  a  rail* 
road  is  unreasonable,  is  settled  by  the  decisions  to  which  refer* 
ence  has  been  already  made.    Have  they  any  right  to  complain 
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M  to  the  degree  of  speed  at  which  it  may  be  the  interest  of  a 
railroad  company  to  transport  persons  and  property,  and  at 
which  persons  may  be  willing  to  have  themselves  and  their 
property  carried  on  a  railroad  ?  We  do  not  think  that  they 
have  any  such  right;  and  the  admission  of  such  a  right  would 
be  inconsistent  with  the  progress  of  improvement  in  facilities 
for  travel  and  commerce,  with  which  progress  such  a  right  as 
that  of  an  owner  of  cattle  to  have  them  run  on  the  uninclosed 
lands  of  others  ought  not  to  interfere.  In  determining,  there- - 
fore,  the  rate  of  speed  at  which  its  trains  shall  run,  the  same 
being  otherwise  reasonable  and  proper  in  view  of  the  object  to 
be  accomplished,  we  do  not  thitik  a  railroad  company  is  bound 
to  consider  the  increased  risk  to  cattle  on  its  track,  which 
may  be  theroby  occasioned,  and  lessen  the  speed  on  that  ac- 
count. 

The  use,  on  land,  of  engines  and  cars  running  on  a  railroad 
track,  at  a  high  rate  of  speed,  though  dangerous,  is  a  reason- 
able use  of  land,  because  it  is  for  a  proper  object,  andahighly 
beneficial  purpose,  and  the  danger  may  be  avoided  by  proper 
caro.  There  is  certainly  a  risk  of  cattle  running  at  large  in 
the  vicinity  of  an  uninclosed  railroad  track,  but  this  risk  the 
owners  of  cattle  must  take,  unless  they  choose  to  avoid  it  by 
keeping  the  cattle  within  their  own  inclosures.  If  they  do 
not  choose  to  do  this,  they  can  ask  no  moro  than  that  the 
agents  of  the  railroad  company,  in  the  legitimate  conduct  of 
its  business,  running  its  trains  with  a  speed  regulated  by  the 
grade  of  its  road,  the  capacity  of  its  locomotive  power,  and 
the  safety  of  the  persons  and  property  carried,  shall,  with  due 
regard  to  the  safety  of  persons  and  property  in  their  charge, 
being  the  paramount  consideration,  exercise  what,  ''in  that 
peculiar  business  would  be  ordinary  and  reasonable  caro  to 
avoid  unnecessary  injury  to  animals  casually  coming  upon 
their  uninclosed  road":  Kenohacler  v.  Cleveland  C  A  C.  R.  R, 
Co.,  3  Ohio  St.  173  [62  Am.  Dec.  246].  Whero  thero  is  noth- 
ing in  the  running  of  a  train,  or  in  its  rate  of  speed,  at  a 
particular  time  and  place,  inconsistent  with  the  general  and 
legitimate  conduct  of  the  business  of  the  railroad  company, 
we  cannot  see  how  the  occasion  and  necessity  therofor  can 
properly  concern  an  owner  of  cattle  running  at  large.  He 
cannot  properly  discuss  with  the  company  the  proper  exer- 
cise of  the  discretion  vested  in  its  agents  as  to  the  time  or 
occasion  of  running  its  trains,  and  has  no  right  to  bring  for* 
ward  its  time-table  and  list  of  connections,  and  enter  into  an 
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Inquiry  whether  the  rate  of  speed  was  greater  than  usual  fiff 
a  particular  train,  at  a  particular  place,  and  whether  Buch  rate 
of  speed  was  necessary  to  make  a  connection  or  avoid  a  col- 
lision, or  for  some  other  proper  object. 

No  evidence  is  referred  to  in  the  bill  of  exceptions  which 
shows  that  the  rate  of  speed  at  which  the  train  was  ronning 
was  a  rate  at  which  the  railroad  company,  in  the  ordinary 
and  legitimate  conduct  of  its  business,  mi^t  not  reasonably 
and  properly  run  its  trains.  Such  being  the  case,  we  think 
the  inquiry  should  have  been  limited,  in  accordance  and  in 
connection  with  the  rights  and  liabilities  established  in  each 
cases,  as  in  the  case  of  Cleveland  C.  AC.  R.  R.  Co.  ▼.  El* 
lioU^  4  Ohio  St.  474,  to  the  question,  '^whether,  under  all 
circumstances  of  the  case,  the  defendants  exercised  reason* 
able  and  proper  care  in  running  their  engine  to  avoid  injury  to 
the  cattle  of  the  plaintiff."  And  as  said  in  the  case  of  the 
Cincinnati  H.  &  D.  R.  R.  Co.  v.  Watenon,  Id.  434:  ''The 
UiCis  and  circumstances  relied  upon  to  show  a  want  of  proper 
care  were  for  the  exclusive  consideration  of  the  jury." 

In  accordance  with  these  views,  the  judgment  of  the  die- 
irict  court,  and  of  the  court  of  common  pleas,  must  be  re- 
versed, and  the  case  remanded  to  the  ooort  of  oammnin  pleai 
far  another  triaL 

Judgment  reversed. 

StJTLiFF,  C.  J.,  and  Pick,  BBonaaunurF,  and  Boor,  JJ.^ 
ooncurred. 


LusnjTT  or  RAn.iOTAn  OoiiPARnB  iqb  Iimnuni  «o  OAnui  vroa  U«* 
moB>  TaiOK!  Sm  Chapinr.  8^i9cm  M,  R.^  75  Am.  Deo.  237»  and  aolt 
S40,  oolliwting  the  prior  eathoritiei;  Chrmm  t.  Piuffe  IS.  JZ.,  7S  Id.  SOi 
S^UHum  T.  Pmaddfkkk  dc  R.R.Cc,U.  9^  waA  noiee.  lUi  aibjeel  fe 
Iwted  in  the  note  to  Ttmawamia  J2.  J?,  db^  t.  Mmngtr^  40  U.  911- 
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flS  Ohio  Btatb,  9Ba] 
Iqhtxtt  HAvme  QvcAmsD  Jubisdiction  ov  PABxns  Ain>  8oBm-s 

■hoold  retun  the  oanse  and  do  complete  jnetioe  between  the  peitie^  in 
order  to  eroid  a  multiplicity  of  raits. 
Ems  OF  Frauduxjott  GaAum  ov  Land  Who  havi  InrooiiiTLT  Mam 
iMTBOvnuDm  while  in  poeieerion,  end  paid  the  taxea  for  aeveral  jeanb 
are  entitled  to  compenaation  for  their  ezpenditnrea  in  a  eoit  in  eqnity  bf 
a  oreditor  of  the  grantor,  to  rabject  the  land  to  the  payment  of  hie  jndfi 
lif  against  the  grantor;  and  an  answer  setting  ont  SMh  ezpenditoie^ 
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And  asking,  in  mm  the  deed  be  set  Mide»  for  the  Moertainment  of  the 
amoimt  thereof  and  he  payment  oat  of  the  prooeede  of  the  tale,  is  good 
en  demurrer. 

thnKKa  Duiiemfo  Lor  to  vm  Aptkaibid  asd  Sold  Frbv  from  Impbotb- 
MSSTTB  made  thereon  by  the  defendants,  and  saving  the  right  of  the  de- 
fendants under  the  occapying  claimant  law,  in  a  snit  in  equity  to  subject 
the  lot  to  the  payment  of  a  third  person  in  which  the  defendants  are 
entitled  to  the  yalue  of  their  improvements,  is  erroneous,  since  the  de- 
fendants are  entitled  to  that  relief  in  that  action. 

Okavtob  18  CoMFRiBifT  WrTNsss  TO  Pkoti  Fraud  IN  DxxD  to  his  deceased 
grantee  unden  Ohio  code,  in  a  suit  by  his  judgment  creditor  against  hia 
md  the  heirs  of  his  grantee. 

AmtmEtL  THAT  DxmrDAirr  "dou  not  Admit  "  Matbual  AvntiODrr  ov 
PlmnoN  does  not  put  plaintiflf  upon  proof  of  its  truth, 

▲VBBMBST  OP  laSUAHOI  OP  EZSOUTION  AKD  RbtUBN  Of  No  PBOPEBTT,  oto., 

ia  not  necessary  in  a  petition  by  a  judgment  cveditor  under  the  Ohio  oode 
to  est  aside  a  frandulent  deed  and  subject  the  land  to  the  payment  of  his 
Judgment  if  the  fact  of  no  property  is  aremd.  The  fact  of  no  property 
in  the  judgment  debtor,  and  not  the  return  upon  execution,  is  made  the 
baabof  the  action. 

Suit  by  Turner  as  adminiBtrator  of  Clyne,  deceased,  against 
William  Bomberger  and  others,  the  heirs  of  George  W.  Bom- 
berger,  and  one  William  M.  Seely.  Judgment  for  the  plaintiff, 
and  petition  in  error  filed  by  the  defendants,  the  heirs  of  Bom- 
berger, deceased.    The  opinion  states  the  case. 

P.  P.  Lowe,  for  the  plainti£Eb  in  error. 

John  Howard,  for  the  defendant  in  error. 

By  Court,  Psck,  J.  The  error  first  assigned  is,  that  the 
Murt  below  erred  in  sustaining  the  demurrer  to  the  additional 
answer  of  P.  P.  Lowe  and  wife,  as  to  improvements  and  ex- 
penditures made  by  him  upon  the  premises  in  controversy. 

It  appears  from  the  petition  and  original  answer  that  P.  P. 
Lowe  and  Anne,  his  wife,  in  right  of  the  said  Anne,  had  been 
in  peaoeable  possession  of  said  premises  (lot  No.  988),  in  the 
flity  of  Dajrton,  for  several  years  prior  to  the  commencement 
of  the  suit,  improving  the  same,  and  claiming  title  thereto 
imder  a  deed  duly  executed  to  them  and  William  Bomberger, 
as  heirs  of  (Jeorge  W.  Bomberger,  deceased,  by  the  sheriff  of 
Montgomery  County,  on  a  judicial  sale  of  said  lot,  made  in 
good  faith  and  for  value,  to  their  said  ancestor,  as  the  property 
of  William  M.  Seely,  who,  as  the  petition  avers,  then  was,  and 
still  is,  the  owner  of  said  premises.  The  additional  answer  al- 
leges, that  when  said  lot  came  into  the  possession  of  Lowe  and 
wife,  it  was  vacant  and  unoccupied,  and  that  while  in  their 
possession  P.  P.  Lowe  had  innocently  expended  large  sums  of 
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money,  in  said  additional  answer  specified,  for  taxes  from 
1846  to  1859,  inclusiye,  and  for  curbing,  guttering,  and  filling 
np  said  lot,  under  the  orders  of  the  city  counsel;  and  also  in 
erecting  a  house  thereon.  The  additional  answer  asked  that 
in  case  the  deed  should  be  set  aside,  the  amount  of  Lowe's  ex* 
penditures,  after  deducting  all  rents  received,  which  are  spe* 
cifically  stated,  should  be  ascertained  by  the  court  before 
ordering  a  sale,  and  the  amount  thus  ascertained  paid  over  to 
him  out  of  the  proceeds  of  the  sale. 

The  facts  stated  in  the  additional  answer  are  not  pleaded  in 
bar  of  the  action,  as  the  counsel  for  defendant  in  error  seems 
to  suppose,  but  as  creating  a  right  inequity  to  a  portion  of  the 
proceeds,  if  a  sale  should  be  ordered,  as  demanded  by  jieti- 
tioner. 

The  action  is  a  suit  in  equity  to  subject  lands,  fraudulently 
aliened,  to  the  payment  of  a  judgment  against  the  grantor,  in 
the  hands  of  the  grantee's  heirs,  who,  as  admitted  by  the  de- 
murrer, were  ignorant  of  the  fraud,  and  made  the  improvements 
innocently,  while  in  possession  of  the  premises. 

It  would  seem  from  this  statement  that  the  relief  asked 
should  have  been  granted  in  the  same  action,  in  analogy  to 
the  relief  given  in  actions  for  the  recovery  of  real  estate,  under 
the  ^  act  for  the  relief  of  occupying  claimants  of  land."  Equity 
had  obtained  jurisdiction  of  the  parties  and  subject-matter, 
and  should,  therefore,  in  order  to  avoid  a  multiplicity  of  suits, 
retain  the  cause,  and  do  complete  justice  between  the  parties. 
That  this  may  be  done  in  such  cases  by  courts  of  equity,  is 
well  settled  in  this  state:  Henry  v.  DoctOTy  9  Ohio,  49;  Salmond 
V.  Price,  13  Id.  369  [42  Am.  Dec.  204]. 

It  is  true  that  the  firaud  of  Bomberger,  found  by  the  court 
below,  avoids  the  title  cast  by  descent  upon  his  heirs;  but 
they  are  not  charged  with  actual  knowledge  of  the  fraud,  and 
are  admitted  by  the  demurrer  to  have  made  the  improvements 
innocently,  while  in  possession  of  the  lot;  and  we  are  of  the 
opinion  tliat  the  fraud  of  the  ancestor,  of  which  they  were 
ignorant  when  the  improvements  were  made,  should  not  de- 
prive them  of  compensation  for  their  expenditures;  especially 
where  the  laches  of  the  creditor,  as  in  the  present  case,  left 
them  for  a  series  of  years  in  possession  of  the  premises,  thereby 
Inducing  a  belief  that  their  title  was  indisputable. 

In  our  opinion,  the  demurrer  to  the  additional  answer 
should  have  been  overruled,  and  the  court,  having  found  the 
transfer  fraudulent  and  vdd,  should  have  directed  an  investi- 
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gation  to  ascertain  the  amount  of  the  expenditues  toi  which 
the  defendant  Lowe  was  thus  equitably  entitled  to  compensa- 
tion; and  this  brings  us  to  notice  the  decree  pronounced  by 
the  superior  court,  to  which  exception  is  also  taken. 

The  decree  orders  a  sale  of  the  premises  to  satisfy  the  judg- 
mentf  but "  saves  the  right  of  defendants  under  the  occupy- 
ing claimant  law,"  and  directs  an  appraisement  of  the  lot, 
*'  free  from  improvements  made  thereon  by  said  defendants." 

This  decree  is  liable  to  several  objections: — 

1.  Even  if  it  were  a  case  to  which  the  statute  was,  in  terms, 
applicable,  the  court,  having  possession  of  the  cause,  should 
have  administered  relief  in  pursuance  of  its  provisions;  but 
the  suit  not  being  of  that  character,  the  court  should  have 
granted  the  relief  in  analogy  to  the  statute,  and  permitted  the 
defendants  to  retain  possession  until  such  relief  was  accorded. 

2.  A  portion  of  the  improvements,  the  curbing  and  gutter- 
ing done  under  the  order  of  the  city  council,  are  not  upon  the 
premises,  but  necessarily  enhance  the  value  of  the  lot.  The 
effect  of  these  improvements  could  not  be  disconnected  from 
the  lot  in  its  valuation  by  the  appraisers,  and  would  not,  per- 
haps, be  a  subject  fiir  compensation  under  the  statute.  So^ 
too^  the  taxes  paid  by  the  defendant,  whereby  the  lot  was 
saved  from  ferfeltaiey  axe  not  within  the  letter  of  the  statute, 
in  actions  other  than  suits  against  purchasers  at  tax  sales; 
but  they  are  all,  we  think,  clearly  within  its  spirit,  and  when 
administering  relief  in  anal(^  to  the  statute,  may  very  prop- 
erly be  made  subjects  of  equitable  compensation. 

A  still  more  serious  objection  to  this  decree  is,  that  instsad 
of  terminating  litigation,  it  inaugurates  further  controversies. 
It  authorizes,  if  it  does  not  invite,  subsequent  litigation  as  to 
the  value  of  the  improvements,  and  has,  therefore,  a  direct 
tendency  to  embarrass  or  prevent  all  sales  under  it  It  ex- 
pressly exempts  the  improvements  from  valuation  and  sale^ 
and  affects  to  confer  upon  the  purchaser  a  title  to  the  naked 
lot,  subject  to  the  right  of  the  defendant  to  establish,  in  further 
proceedings,  the  value  of  the  improvements  upon  it.  The 
amount  of  such  future  recovery  is  necessarily  uncertain,  and 
but  few  would  be  willing  to  hazard  the  purchase.  A  sale  un- 
der a  judicial  order  ought  always  to  confer  upon  the  purchaser 
«  title  freed  from  all  claims  of  the  litigant  parties. 

8.  It  is  insisted  that  the  court  erred  in  permitting  Seely,  one 
of  the  defendants,  after  the  decease  of  George  M.  Bomberger, 
iho  nncestor  of  plaintiffs  in  error,  to  prove  a  fraudulent  comfai* 
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nation  between  himself  and  said  George  to  defraud  the  plain-^ 
tiff  below,  and  prevent  his  subjection  of  said  lot  to  the  payment 
of  his  judgment. 

Waiving  the  question  whether  the  fraudulent  grantor,  in 
suits  by  creditors  to  set  aside  the  conveyance,  is  an  adverse- 
party  to  his  grantee,  in  the  sense  of  section  313  of  the  code,  it 
is  sufficient  for  us  to  say  that  the  present  case  does  not  come- 
within  any  of  the  exceptions  created  by  that  section.  Bom* 
berger's  administrator  was  not,  and  indeed,  could  not  properly^ 
have  been,  made  a  party  to  the  suit  below. 

Seely,  though  a  party  to  the  suit,  is  a  competent  witneBS^ 
under  section  310,  and  section  313  incapacitates  him  from 
testifying  only  in  those  cases  '^  where  the  adverse  party  is  the- 
guardian  of  an  idiot,  lunatic,  or  deaf  and  dumb  person,  or  the- 
executor  or  administrator  of  a  deceased  person,  or  the  guardian 
of  a  child  or  children  of  a  deceased  person,  when  the  facts  to- 
be  proved  transpired  before  the  death  of  such  deceased  per- 
son," etc.  This  section  sedulously  avoids  extending  its  pro- 
tection  to  adult  heirs  as  such,  though  its  propriety  could 
hardly  have  escaped  consideration  in  draughting  the  provisions- 
as  to  executors,  administrators,  and  guardians.  The  section 
has  been  revised,  altered,  and  modified  several  times  by  the^ 
legislature,  and  it  would  be  going  too  far  for  us,  on  its  as* 
sumed  propriety,  to  add  a  disqualification  to  those  already 
specified,  and  thus  in  effect  to  repeal,  pro  tonto,  section  310 
of  the  code. 

4.  It  is  insisted  that  the  court  also  erred  in  rendering  jndg- 
ment  for  plaintiff  below,  without  proof  that  Seely  had  no  prop- 
erty subject  to  levy,  that  fact  having  been  put  in  issue,  it  is 
said^  by  the  pleadings. 

The  petition  avers  that  ''the  said  Seely  has  no  pnq[>er^ 
whereon  to  levy,"  while  the  answer  says  merely, ''  these  defend- 
ants  do  not  admit  that  said  Seely  has  no  property  on  which  to- 
levy."  Here,  certainly,  is  no  denial  of  tiie  averment,  mach 
less  any  affirmation  that  Seely  had  such  property,  the  proper 
way  to  controvert  such  negative  averment.  Nor  is  there  any' 
reason  stated  for  the  absence  of  such  affirmation  or  denial. 
There  was  then  no  such  controverting  of  the  averment  as  put 
the  plaintiff  upon  proof  of  its  truth:  Code,  sec  127.  A  mere- 
call  for  proof,  unaccompanied  by  a  denial,  would  not  have  im- 
posed such  obligation  upon  the  plaintiff:  BenUey  v.  IhreaSf  11 
Ohio  St.  309. 

6.  It  is  also  claimed  that  the  absence  of  an  averment  in  tb^ 
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petition  of  the  issuance  of  an  exeoation  upon  the  judgment^ 
and  its  return  of  no  property  subject  to  levy,  is  £Eital  to  the 
plaintiff's  action,  and  that  the  demurrer  to  the  answer,  reach- 
ing back  to  the  petition,  requires  a  reversal  of  the  judgment 
for  this  cause. 

Section  458  of  ihe  code,  which  in  this  respect  is  but  a  re* 
print  of  section  16  of  the  act  directing  the  mode  of  proceeding 
in  chancery  (Swan's  Stat  of  1841,  p.  704),  makes  the  fact  of 
no  property  in  the  judgment  debtor,  and  not  the  return  upon 
an  execution,  the  basis  of  an  action  to  subject  the  debtor's- 
equitable  interest  in  real  estate,  etc.  Under  the  chancery  act 
above  refiarred  to,  it  was  well  settied  that  the  issuance  of  an 
execution  and  its  return  was  not  necessary,  if  the  iact  of  no- 
property  Ib  averred  in  the  petition:  OUmore  v.  Miami  ExporU 
ing  Co^  2  Ohio^  294;  Piait  v.  St.  Clair's  Heirs^  6  Id.  227.  TW 
statute  conferred  the  right  of  action,  and  it  would  seem,  if  it  is- 
made  to  depend  on  the  want  of  property  in  the  judgment 
debtor  subject  to  levy,  that  the  averment  of  such  want  of  prop- 
erty is  all  that  is  necessary,  and  indeed  much  more  satisfac- 
tory than  the  averment  that  an  execution  had  been  returned 
indorsed  no  property  found.  Such  a  return  is,  at  most,  only 
evidence  of  the  fsMSt,  and  may  be  true,  although  the  debtor  in 
(act  had  such  property.  We  see  no  occasion,  therefore,  to  dis- 
turb the  rule  heretofore  sanctioned  by  this  court,  and  dearly^ 
defensible  upon  property. 

Lastiy,  it  is  claimed  that  the  finding  of  the  superior  court 
that  the  transfer  of  lot  No.  988  from  Seely  to  Bombergeri 
deceased,  was  fraudulent  and  void,  as  against  the  defendant 
in  error,  is  contrary  to  the  evidence. 

The  bill  of  exceptions  purports  to  set  forth  all  the  testimony 
given  at  the  triaL  We  have  carefrdly  considered  the  testi^^^ 
mony  thus  set  forth,  and  notwithstanding  the  apparent  con- 
flict between  the  witnesses,  we  are  by  no  means  prepared  to 
say  that  the  court  erred  in  finding  that  transfer  fraudulent 
and  void,  nor  even  that  we  should  have  found  differentiy  upon 
the  same  testimony. 

We  do,  however,  for  the  reasons  hereinbefore  stated,  find 
that  there  was  error  in  sustaining  the  demurrer  to  the  addi- 
tional answer  of  P.  P.  Lowe,  and  also  in  the  rendition  of  the 
order  or  decree  shown  by  the  record. 

Judgment  reversed,  and  cause  remanded. 

BuTLOTy  C.  Js,  and  Oholsok,  BnimaBBHOTF,  and  Boor,  J  J^ 
eouoorred 
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Bquxtt  will  Bbeain  Casm  Ajf  n  do  OoiOLsni  Jonici^  to  Avoid  Mulsi- 
rucnr  or  Sami  Hall  t.  Dekqpktme^  68  Am.  Deo.  57;  Treadwett  t.  S^Mmrf 
M/g-  Co.,  66  Id.  49a  note  601;  Whipple  r.  Farrar,  64  Id.  90. 

Right  to  BvmBMBnn!  See  JAvermore  t.  BauMe,  71  Am.  I>bo.  706;  Pemm 
T.  Hei»eif,  68  Id.  697,  note  603. 

Whki  DKnorBAiiT  mat  Ddtt  on  Ihiobmation  avd  Bkldbv:  Humpkrqf 
T.  JicCaU  70  Am.  Deo.  621,  aod  extenriTe  note  6SS5  et  leq. 

Box  BT  Cbsditob  to  Skt  A8IDS  Feaubuudtt  CoimBTANOi^  naoeHity  of 
Judgment,  and  execntion  retained  iinaatiified,  to  maintun:  See  Hejfnemam  t* 
Datmenberg^  65  Am.  Dec.  619,  and  not»  621;  Orinul^  t.  Hooker,  67  Id.  227; 
Often  T.  Komegay,  Id.  261.  The  oaae  of  Oomdey  t.  PoOer^  29  Ohio  St.  599^ 
WM  an  action  by  a  judgment  oreditor,  who  had  levied  on  land  frandalentlj 
eonveyed  bj  the  Judgment  debtor,  to  aet  aside  the  fraudulent  oonTeyanoe. 
The  action  was  not  in  the  nature  oi  a  oreditor's  bill  to  reach  equities  of  the 
Judgment  debtor,  and  founded  on  Motion  458  of  the  Ohio  code,  aa  was  the 
principal  case,  and  therefore  it  waa  not  necessary  to  aver  that  the  judgment 
debtor  had  not  personal  or  real  property,  subject  to  levy  on  ezecBtionv  sufll- 
oient  to  satisfy  the  Judgment. 

Thb  rmnroirAL  cabm  d  oktbd  to  the  point  that  under  ssctlon  SIS  of  the 
Ohio  code,  both  the  party  disquslified  and  the  adverse  party  referred  to  mssl 
be  parties  to  the  record,  and  adversely  interested  in  the  determinalion  of  the 
issues  of  fact,  and  they  must  be  so  related  to  the  action  and  the  issoes  nt  the 
time  of  the  trial;  but  it  m&tters  not  whether  they  stand  upon  the  same  or  op- 
posite sides  of  the  reoord:  ffMeBr.  ffubbeO,  22  Ohio  8t.2Slt  and  also  to  the 
point  that  the  appellate  court  will  not  add  to  the  statateooBOsmiBg  tho 
peten^  of  witnesses  a  disgnalifloation  not  aliesdy  MgmJMi^ 
its  propriotyi  Ootkrm  v.  Aimaek,  S9  U.  S17»  SlSl 
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made  by  prosecutrix  on  the  day  of  the  oommissicn  of  a  rape  upon  her,  is 
inadmissible  on  the  trial  of  an  indictment  for  the  rape. 

GnrsBAL  CHABAOxmB  or  Pboobootbix  iob  CHAsmr  is  nr  lasuB  nr  Pbosb> 
ounoNs  fOB  Bapi^  but  particular  acts  of  lewdness  with  persons  other 
than  the  accused  cannot  be  proved  on  the  trial;  Firsts  beoanse  she  is  ptv- 
sumed  to  be  unprepared  to  disprove  such  specific  accusations  without 
previous  notice;  and  secondly,  becanse  it  would  create  collateral  issues, 
indecisive  of  the  guilt  or  innooenoe  of  the  aconsed,  but  well  calculated 
to  embarrass  and  mislead  the  jury. 

Alluuons  to  SpBoonc  BjEroBn  or  IiiPBOiPBB  lanifAOT  ov  Pbouoitibis 
with  Tjokd  Pbbsons  made  on  a  trial  for  rape  by  the  witnesses  of  the 
accused,  without  objection  from  the  proseontion,  do  not  anthoriae  4m 
proeecution  to  introduce  evidence  contradicting  thetmthol  snohrepoffta* 
The  issue  is  not  whether  a  bad  reputation  of  the  proseontriz  for  ehastity 
is  deserved,  but  whether  it  is  generally  accredited. 

LffDicTMSKT  tar  rape  upon  one  Sarah  Helme.    The  opixiiao 
ttates  the'  case. 
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Otorge  M.  TSMe^  tat  the  plaintiff  in  error. 
Jame$  Murray^  attamey^eneral^  for  the  state. 

By  CSoort,  Pbok,  J.  The  plaintiff  in  error  was  tried  bj  a 
jury  in  Trumbull  common  pleas,  found  guilty  of  a  rape  upon 
one  Sarah  HelmOi  and  sentenced  to  the  penitentiary.  He 
now  seeks  to  reyerse  that  conyiction  and  sentence,  upon  two 
principal  grounds. 

1.  For  error  in  excluding  from  the  jury  testimony  offered 
by  him  that  said  Sarah,  while  on  the  cars,  on  her  way  to  the 
town  of  Warren,  where  the  ravishment  is  said  to  have  occurred, 
agreed  with  a  third  person  to  meet  him  on  a  future  day  in 
Youngstown,  and  have  sexual  intercourse  with  him  there; 
and  also  that  she  proposed  to  such  third  person  that  if  she 
did  not  meet  her  husband  in  Warren,  she  would  go  with  him 
to  some  place  in  that  town,  on  the  same  night,  for  a  like 
lascivious  purpose. 

We  see  no  error  in  the  exclusion  of  this  testimony  by  the 
court  This  court  in  MeComba  v.  Statej  8  Ohio  St  643,  have 
already  decided,  upon  full  consideration,  that  in  prosecutions 
for  rape,  the  character  of  the  prosecutrix  for  chastity  cannot 
be  impeached  by  evidence  of  particular  acts  of  unchastity 
with  persons  other  than  the  accused,  and  also  that  evidence 
of  such  other  instances  is  not  admissible  on  the  trial.  If 
proof  of  the  act  itself  is  not  admissible,  it  is  difficult  to  give  a 
reason  for  permitting  proof  of  au  agreement  to  commit  the  act 
The  reason  which  excludes  proof  of  the  act  applies  with  still 
greater  force  to  the  mere  agreement  to  do  it. 

We  have  been  furnished  with  a  very  elaborate  argument 
In  favor  of  its  admissibility,  as  tending  to  show  the  awakened 
desires  and  lascivious  propensities  of  the  prosecutrix  shortly 
prior  to  the  alleged  assault,  thereby  lessening  the  probabilities 
that  it  was  consummated  forcibly  and  against  her  will.  It 
by  no  means  follows  that  a  desire  to  have  sexual  intercourse 
with  one  person  tends,  legitimately,  to  prove  a  willingness  to 
have  like  intercourse  with  another  and  different  person.  In* 
deed,  the  reverse  is  much  the  most  probable;  but  however 
this  may  be,  the  introduction  of  such  proof  is  opposed  to  the 
well-settled  rules  of  evidence:  See  cases  cited  in  McCambs  y* 
Siaie^  8  Ohio  St.  643. 

2.  It  is  said  that  the  court  also  erred  in  admitting  testimonj 
offered  by  the  state,  and  objected  to  by  the  plaintiff  in  error, 
to  disprove  the  truth  of  certain  specific  reports  in  regard  to 
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eaid  Sarah,  alluded  to  by  witnesses  of  plaintiff  ix^  error,  while 
deposing  as  to  her  genenU  character  for  chastity. 

Several  witnesses  were  examined,  on  the  part  of  the  accused, 
•as  to  the  general  character  of  the  prosecuting  witness  for 
chastity.  Some  of  the  witnesses  first  ezaminedy  in  their 
cross-examination,  and  others  subsequently  called,  in  their 
examination  in  chief,  spoke  of  certain  specific  reports  in  cir^ 
culation  of  her  improper  intimacy  with  Andrew  Pritchard, 
-BJid  also  with  Levin  Arnold.  ^Vhile  others  still  do  not  ap])ear 
to  have,  in  any  way,  referred  to  such  specific  reports,  but  stated 
they  had  the  means  of  knowing  her  general  reputation  for 
chastity,  and  that  it  was  bad.  There  does  not  appear  to  have 
been  any  objection  to  the  proof  thus  given;  but  the  prosecuting 
attorney,  to  rebut  it,  called  Andrew  Pritchard  and  Sarah 
Helme,  offering  to  prove  by  them  that  the  specific  reports  of 
such  improper  intimacy  between  them,  and  also  between  the 
said  Sarah  and  Levin  Arnold  were,  in  fact,  untrue.  The 
plaintiff  in  error  objected  to  this  proof,  but  his  objection  was 
overruled,  and  they  thereupon  testified  that  there  had  never 
been  any  improper  intimacy  between  said  Sarah  and  either  of 
said  persons. 

The  general  character  of  the  prosecutrix  for  chastity  is,  as 
we  have  seen,  properly  in  issue  in  such  prosecutions;  but  par- 
ticular acts  of  lewdness  with  persons  other  than  the  aocased 
could  not  be  proved  on  the  trial.  First,  because  she  is  pre- 
sumed to  be  unprepared  to  disprove  such  spedfio  accusations, 
without  previous  notice;  and  secondly,  because  it  would  create 
collateral  issues,  indecisive  of  the  guilt  or  innocence  of  the 
accused,  but  well  calculated  to  embarrass  and  mislead  tha 
jury.  The  last  reason  applies  with  equal  force  to  the  testi 
mony  objected  to  by  the  plaintiff  in  error.  It  was  an  attempt 
by  the  prosecutor  to  rebut  proof  of  general  reputation,  by 
proving  that  some  of  the  reports  prejudicial  to  Sarah  Helme, 
and  which,  doubtiess,  contributed  to  her  bad  reputation,  were 
false  and  defEunatory.  Such  testimony  would  create  collateral 
issues  as  to  the  real  truth  or  fedsity  of  the  reports,  but  would 
not  disprove  that  such  reports  were  in  general  circulation,  nor 
that  they  were  generally  accredited  by  the  community.  No 
argument  in  favor  of  its  admissibility  can  be  drawn  from  the 
fact  that  these  specific  reports  were  stated  by  the  witnesses  of 
the  accused.  They  were  not  called  for  by  him,  nor  even  stated 
by  any  of  his  witnesses  in  chief,  until  after  their  existence  had 
'been  proved  on  the  cross-examination  of  the  pvoeeouting  tiU 
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iomey,  and  then  witnesBes  very  naturally  alluded  to  reporti 
alzeady  in  proof  in  justification  of  their  estimate  of  her  bad 
reputation.  No  eyidence  was  o£fered  to  prove  that  the  reports 
were  true  in  fact;  nor  was  any  objection  made  to  their  intro- 
duction, by  the  prosecuting  attorney. 

The  introduction  of  illegal  testimony,  without  objection,  does 
-not  authoriie  the  party  failing  to  object  to  introduce  similar 
proof^  and  much  less  when,  as  in  this  case,  its  introduction 
would  create  an  additional  collateral  issue  as  to  the  truth  of 
the  report  itsell 

The  issue  presented  by  proving  her  general  reputation  fiur 
chastity  bad,  was,  not  that  such  reputation  was  deserved,  but 
that  it  was  generally  accredited*  It  was  competent,  therefore, 
fiur  the  state,  upon  examination,  to  ascertain  frcm  the  witnesses 
their  means  of  knowing  her  general  reputation;  the  origin  and 
character  of  any  and  all  reports  prerjudicial  to  her;  the  extent 
to  which  those  reports  had  prevailed;  the  time  when  and  the 
persons  from  whom  the  witnesses  heard  them;  and  in  short, 
everything  which  reflects  upon  a  naturo  and  general  prevalence 
of  the  reputation  imputed  to  her;  but  for  the  sole  purpose  of 
showing  that,  in  fact,  no  such  general  reputation  was  prevalent 
in  the  community.  The  jury  would  thus  be  put  in  possession 
of  all  the  facts  in  regard  to  the  existence  and  extent  of  such 
teputation,  and  be  able  to  determine  how  &r  it  a£fected  her 
credibility,  and  disproved  the  charge  which  she  had  preferred. 

We  are,  therefore,  of  the  opinion  that  the  court  below  erred  in 
admitting  the  testimony  of  Andrew  Pritchard  and  Sarah  Helme^ 
in  regard  to  the  intercourse  between  them,  as  set  forth  in  the 
bill  of  exceptions;  and  fiur  this  reason,  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  court  of  common  pleas  £w 
further  proceedings. 

SuTLOTF,  C.  jr.,  and  Oholson,  Bbinkxbhoff,  and  Soott,  JJ., 
coucumd* 


ov  Tsui,  warn  Bin:  flaenototoAmav. 
(Siat€f  SO  Am.  Daa  368^  tmtiig  this  •object^  and  oitiiig  the  prinoiptl  oMtw 
Ibe  prind^  mm  ii  cited  to  tha  point  thai  eridenoe  of  speoifio  a43ti  of  im« 
duuAity  on  the  put  of  a  proeeoatriz  for  rape^  are  inadmiMible:  Sirangv^Pm' 
pk,UWich.l.  In />lttf6iifvA  €(c  J^'y  Co.  T.  JMy,  88  Ind.  314,  it  was  held 
that  lor  the  pupoae  of  ahowing  ne^genoe  in  the  offioere  of  a  railroad  com- 
pany in  emplojing  inoompetent^  negligent^  or  nnakillfol  employeea^  specifio 
acte  of  n^gUgence  or  THiihillfnlniwi  of  aooh  employeee  known  to  the  oflton 
of  the  company  may  be  proved.  The  principal  case  waa  cited  by  ooonael  ■■ 
an  antfaccity  oimtraiy  to  this  picpoaitioOf  Imt  it  was  held  inapplicable  bj  tts 
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ivmuununom  m  Oauoi  Asm  out  or  Som  Biobt  ob  Claim  to  a  tUiig 
within  tho  temtorial  jnriadiotioa  of  the  oonrt^  or  oat  of  waam  ooutiuvowy 
betwoen  pMrties  inTolviiig  the  daim  of  one  or  the  other  for  the  perfom* 
■noe  of  Mmie  act,  aa  the  payment  of  money,  the  tranaf er  of  praperty,  or 
the  doing,  or  omianon,  or  forbearance  to  do  eome  aot^  which  oonteovonf 
the  ooort  ii  invested  with  anthority  to  decide. 

JmoBDicnoN  or  Pibson  n  Acquibbd  sr  Peb80nal  Noticb  qb  Snmcs  or 
Pbooub;  and  other  modee  have  been  enbetitated  by  ezpreM  prorisioa 
of  law,  or  the  practioe  of  ooorta,  ae  publication,  notice  to  the  agent  er 
attorney  of  the  party,  or  an  appearanoe  for  him  by  one  of  tha  attoraeya 
of  the  court. 

Wamn  or  PBotnsfli,  on  AuTHOJurr  10  Wain  It,  ae  ehowB  by  the  eri- 
denoe,  most  be  decided  upon  by  the  conrt^  and  iti  deoiiion  may  be  ex- 
prees  upon  the  record,  or  may  be  neoeoarily  implied  from  the  aoiMB  of 
the  coort. 

DmsioN  or  Court  or  Gebtxral  JvsiBDioEnnr  vton  QuinEioH  or  Sskitiob 
or  PBOCB88  upon  party,  or  of  wairer  thereof^  is  oancfnsive,  and  not  sub- 
ject to  odUateral  attacks  in  domestio  tribunals. 

IVDOMKiiT  or  Coubt  or  Ghnibal  JTuBiBDicnnoN  aimroT  bb  Collatbbaixt 
Impbaghbd,  on  the  ground  that  the  ooort  had  no  Jnrisdiction  of  the  par- 
ties defendant,  where  the  reoord  shows  a  finding  by  the  court  that  the 
defendants,  by  C,  their  attorney,  came  into  court,  and  by  Tirtne  of  hia 
power  of  attorney  filed  in  the  coort,  oonfeased  judgment  for  the  defend- 
ants for  the  sum  of,  eta,  notwithstanding  the  power  of  attorney  00  file 
was  not  executed  by  some  of  the  defendants,  who  were  in  fact,  at  the 
time,  married  women;  for  the  power  of  attorney  is  no  part  of  the  record, 
and  the  finding  shows  the  existence  of  jurisdiction. 

Lboal  ErracT  or  Judgment  undbb  Statutb  to  Bum  Ijlnbs  or  DBfB5i>> 
ant,  and  subject  them  to  sale,  cannot  be  impeached  collaterally  by  aver- 
ment, and  proof  that  the  defendant  was  a  married  woman;  and  a  sals  of 
lands  thereunder  is  Yalid. 

Suit  for  partition  of  land  by  the  heirs  at  law  of  Andrew 
Boyd,  deceased,  against  William  Ellison.  The  plaintiff* 
claimed  under  a  patent  issued  to  them  as  the  heirs  of  Andrew 
Boyd.  The  defendant  claimed  under  a  deed  from  the  pur- 
chaser of  the  land  at  a  sale  on  an  execution  issved  on  a  judg- 
ment confessed  against  the  plaintiffs  by  virtue  of  a  power  of 
attorney  to  confess  judgment  executed  to  one  G^rge  Collins, 
by  some  but  not  by  all  of  the  plaintiffs.  The  action  in  which 
the  judgment  was  confessed  was  instituted  by  one  Bowman, 
the  administrator  of  Andrew  Boyd,  deceased,  against  his 
heirs,  the  present  plaintiffs,  and  was  brought  to  recover  an 
amount  paid  by  the  administrator  to  the  heirs  above  what  they 
were  entiUed  to.  The  case  is  presented  on  an  agreed  state- 
ment, the  questions  arising  thereon  having  been  reserved  for 
the  decision  of  this  court 
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/.  n»  ThompMon^  aind  Wdh  and  MeFerron^  for  the  plaintiffs. 
E.  P.  Evansy  for  the  defendant. 

By  Court,  Gholson,  J.  The  remark  is  frequently  found  in 
judicial  opinions  that  to  give  validity  to  the  judgment  of  a 
court,  there  must  be  jurisdiction  of  the  cause  and  of  the  person. 
Jurisdiction  of  the  cause  arises  out  of  some  right  or  claim  to  a 
thing  within  the  territorial  jurisdiction  of  the  court;  or  out  of 
some  controversy  between  parties, — involving  the  claim  of  one 
or  the  other,  for  the  performance  of  some  act,  as  the  payment 
of  money,  the  transfer  of  property,  or  the  doing,  or  omission 
or  Ibrbearance  to  do  some  act, — which  controversy  the  court  is 
invested  with  authority  to  decide.  When  a  court  is  moved  by 
one  party  to  enforce  a  claim,  or  decide  a  controversy,  and  for 
that  purpose  brings  before  it  the  other  party,  this  is  obtaining 
jurisdiction  of  the  person.  Jurisdiction  of  the  person  is  prop* 
erly  acquired  by  personal  notice,  or  service  of  process;  but 
other  modes  have  been  substituted  by  express  provision  of  law 
or  the  practice  of  courts,  as  publication,  notice  to  the  agent  or 
attorney  of  the  party,  or  an  appearance  for  him  by  one  of  the 
attorneys  of  the  court. 

A  suit  is  ^^the  prosecution  or  pursuit  of  some  claim,  demand, 
or  request.  In  law  language,  it  is  the  prosecution  of  some  de- 
mand in  a  court  of  justice.  The  remedy  for  every  species  of 
wrong  is,  says  Judge  Blackstone,  'the  being  put  in  possession 
of  that  right  whereof  the  party  injured  is  deprived.'  The  in- 
struments whereby  this  remedy  is  obtained  are  a  diversity  of 
suits  and  actions,  which  are  defined  by  the  Mirror  to  be  Hhe 
lawful  demand  of  one's  rights';  or  as  Bracton  and  Fleta  ex- 
press it,  in  the  words  of  Justinian,  'Jus  prosequendi  in  judicio 
quod  alicui  debetur.'  Blackstone  then  proceeds  to  describe 
every  species  of  remedy  by  suit;  and  they  are  all  cases  where 
the  party  suing  claims  to  obtain  somethhig  to  which  he  has  a 
right.  To  commence  a  suit  is  to  demand  something  by  the 
institation  of  process  in  a  court  of  justice;  and  to  prosecute 
the  suit  is,  according  to  the  common  acceptation  of  language, 
to  continue  that  demand":  Marshall,  C.  J.,  in  Cohens  v.  Viv 
fifUa,  6  Wheat.  264--407. 

When  process  is  instituted, — when  on  a  demand  for  it  in  the 
prescribed  mode,  the  process  of  the  court  is  issued, — the  steps 
taken  under  that  process  must  be  matter  proper  for  the  con- 
sideration of  the  court  The  court  must  determine  whether 
the  suit  is  prosecuted,  whether  the  demand  for  the  thing  to 

AM.  Daa  VOL.  LXXTT. 


460  Gallbn  v.  Elliboil  [Ohia^ 


wrhich  a  right  is  asserted  is  contmued.  Bo,  if  it  be  ^lo^Wnftil 
that  process  has  been  waived,  the  fact  of  waiver  or  the  author- 
ity to  waive,  as  shown  by  the  evidence,  must  be  decided  by 
the  court.  This  determination  or  decision  may  be  express  on 
the  very  point,  as  by  an  assertion  on  the  record  that  the 
process  has  been  served,  or  that  the  party  has  appeared  by  an 
attorney,  or  it  may  be  necessarily  implied  in  the  action  of  the 
court  upon  the  demand  of  the  party.  The  determination  or 
decision  that  a  party  has  been  served  with  process,  or  that  he 
has  given  authority  to  waive  process,  if  in  truth  he  has  not 
been  served  or  given  such  authority,  is  a  determination  or  de- 
cision, when  he  has  had  no  opportunity  to  be  heard.  Hence 
the  right  to  show,  in  opposition  to  the  record  of  such  determi- 
nation or  decision,  the  trutii  by  evidence  has  been  claimed,  as 
required  by  the  principles  of  natural  justice.  If  the  court 
act  at  all  upon  the  question  whether  a  partjr  has  been  served 
with  process,  or  has  authorised  an  appearance  in  the  absence 
of  such  partjr,  then  the  dedsion  must  be  made  at  the  risk  of 
an  incorrect  conclusion.  And  it  would  be  absurd  to  require 
notice  of  such  inquiry,  as  that  would  involve  a  similar  inquiry 
whether  there  was  notice  of  that  notice.  The  court  must  act 
upon  the  demand  for  which  process  has  been  instituted,  either 
with  or  without  inquiry  into  the  hct  whether  such  process  has 
been  served.  That  there  should  be  no  inquiry  that  a  judg- 
ment by  default  should  be  rendered  without  inquiry  into  the 
fact  whether  the  process  has  been  served  on  the  defendant, 
cannot,  with  any  propriety,  be  claimed.  Iff  then,  the  inquiry 
should  be  made,  what  eflTect  is  to  be  given  to  the  determination 
or  decision?  It  is  obligatory,  unless  impeached  or  set  aside  in 
the  mode  prescribed  as  to  other  decisions  of  the  court,  or  it  may 
be  disregarded  as  null  and  void  whenever  brought  in  ques- 
tion upon  allegation  and  proof  that  the  party,  in  truth,  had  no 
notice  or  opportunity  to  be  heard  ?  Here  arises  a  conflict  be- 
tween principles  of  policy,  which  require  the  former  conclu- 
sion, and  principles  of  natural  justice,  which  lead  to  the  latter; 
and  as  might  be  expected  in  cases  of  such  conflict,  the  decis- 
ions of  courts  have  difiered. 

The  decisions  may,  to  some  extent,  be  reconciled  by  classi- 
fying the  cases,  in  view  of  the  well-known  distinction  between 
courts  of  general  and  courts  of  special  and  limited  jurisdic- 
tion, and  of  the  difference  between  domestic  judgments  and 
the  judgments  of  courts  of  general  jurisdiction,  under  con- 
sideration fjEtUs,  the  decisions  in  this  state,  though  perhaps  noi 
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entirely  uniform  or  oonaisteDt,  do  undoubtedly  show  a  strong 
inclination  to  Bustain  such  judgments  against  indirect  or  col- 
lateral attacks  on  their  validity  and  e£Fect.  It  appears  to 
have  been  thought  that  natural  justice  is  satisfied  when  no- 
tice is  required,  and  an  impartial  tribunal  established  to 
•scertain  and  determine  whether  it  has  been  given.  Nor  can 
it  be  properly  said  that  such  a  tribimal  has  jurisdiction  be- 
cause it  has  so  dedded.  Jts  decision  is  binding  because  it 
was  autiiorixed  to  make  it,  and  because  public  policy,  and  the 
respect  due  to  the  sovereignty,  requires  that  the  decision 
should  be  regarded,  while  it  remains  on  the  record  unim- 
peached  and  unreversed.  We  feel  inclined  to  go  as  &r  in 
sustaining  the  validity  and  effect  of  the  judgments  of  courts 
of  general  jurisdiction  as  our  predecessors  have  gone,  and  no 
disposition  to  permit  an  indirect  attack  upon  them  in  any  case 
not  authorised  by  former  decisions.  And  looking  at  those 
decisions,  we  are  satisfied  that,  without  disturbing  any  of 
them,  we  are  at  liberty  to  sustain  the  judgment  under  consid- 
eration in  this  case.  In  the  case  of  Leasee  of  Fowler  v.  Whit^ 
tnan,  2  Ohio  St.  270, 286,  it  is  said  to  have  ^'  become  established 
by  a  series  of  decisions  in  Ohio,  that  the  finding  of  a  court  of 
general  jurisdiction,  upon  a  subject-matter  properly  befiune  it, 
ahall  not  be  collaterally  impeached;  but  while  such  finding  is 
unreversed,  it  is  conclusive  of  the  matter  as  found."  The 
finding  in  that,  and  in  the  previous  cases  there  referred  to,  was 
upon  the  question  of  notice.  In  the  case  of  Moore  v.  Starks^ 
1  Id.  369,  373,  it  was  intimated,  though  no  decision  was  made 
or  required  on  the  point,  that  there  is  a  distinction  between  an 
express  finding  that  notice  had  been  given,  and  the  necessary 
implication  of  such  a  finding,  shown  by  the  act  of  rendering 
the  judgment.  Whether  such  a  distinction  can  be  properly 
made,  we  need  not  decide.  The  point  really  decided  in  that 
case  was,  that  where  it  affirmatively  appears  in  the  record  that 
the  defendant  was  not  served  with  process  or  otherwise  legally 
notified  the  judgment  is  void.  This  was  the  principle  on 
which  the  court  acted;  whether  it  was  properly  applied,  we  are 
not  required  to  say. 

Regarding  the  above  as  the  principles  properly  applicable 
to  this  case,  in  the  record  of  the  judgment  now  under  con- 
flideration,  we  have  this  express  finding  of  the  court:  '^The 
defendants,  by  Qeorge  Collins,  Esq.,  their  attorney,  came  into 
court)  and  by  virtue  of  his  power  of  attorney  filed  in  this 
eoort^  confessed  judgment  for  the  defendants,  for  the  sum  of^^ 
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etc.  Now,  this  finding  not  only  entirely  fails  to  show  a  want  of 
juriBdiction,  but  ehows  its  existence  in  positiye  and  direct  terms. 
It  is  claimed  that  a  power  of  attorney  foand  among  the  pa- 
pers of  the  case  shows  thaV  it  was  not  executed  by  some  of 
the  defendants,  and  that  in  truth  some  of  the  defendants  wero 
married  women,  and  could  not  legally  execute  a  power  of 
attorney.  But  the  power  of  attorney  found  among  the  papers 
is  not  a  part  of  the  record,  neither  in  fact  nor  certified  to  as 
as  such.  It  was  not  intended  to  be  made  so,  either  by  the 
law,  or  the  action  of  the  court.  The  object  of  filing  the 
power  of  attorney  on  which  the  judgment  was  predicated 
was  not  that  by  it,  or  by  proof  connected  with  it,  the  judg- 
ment of  the  court  might  be  shown  to  be  without  jurisdiction 
and  void,  but  to  furnish  the  parties  affected  by  the  judgment 
ready  means  to  apply  to  the  court  itself  to  correct  any  irrega- 
iarity  or  error.  Had  such  an  application  been  made,  and  it 
had  been  shown  that  by  mistake  or  inadvertence  a  judgment 
had  been  rendered  against  parties  who  had  not  executed  the 
power  of  attorney,  or  who  were  married  women,  there  can  be 
no  doubt  the  judgment  would  have  been  set  aside. 

The  other  point  which  has  been  presented  for  our  conrndera- 
tion  in  this  case  is  novel,  but  we  think  is  answered  by  the 
general  principle  as  to  the  validity  and  effect  of  a  judgment, 
and  the  provision  of  the  statute  subjecting  the  real  estate  of 
a  debtor  to  sale  under  a  judgment  and  execution.  The  judg- 
ment  was  rendered  against  Rebecca  Callen,  who  then  owned 
the  land  in  controversy,  who  was  in  fiict  a  married  woman^ 
but  whose  coverture  is  not  shown  by  the  record,  was  not  re- 
lied on  as  a  defense,  or  urged  as  an  objection  to  the  rendition 
of  the  judgment.  It  is  not  claimed  and  certainly  is  not  law, 
that  a  judgment  against  a  woman  is  void,  if  in  fiict  she  mm 
at  the  time  a  married  woman.  The  judgment,  then,  was  a 
valid  judgment  against  Rebecca  Callen. 

The  question  then  arises,  whether  it  bound  her  real  estate 
BO  as  to  authorize  its  sale,  notwithstanding  the  restrictions 
upon  the  alienation  by  married  women  of  their  real  estate. 
The  statute  (2  Chase,  1297)  shows  what  was  the  legal  effect 
in  this  respect  of  the  judgment  against  Rebecca  Callen.  *'  The 
lands  and  tenements  of  a  debtor  shall  be  bound  for  the  satis- 
faction of  any  judgment  against  such  debtor,  from  the  first 
day  of  the  term  at  which  judgment  shall  be  rendered,  in  all 
cases  where  such  lands  lie  within  the  county  where  the  judg- 
ment is  entered;  and  all  other  lands,  as  well  as  the  goods  and 
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ehattelB  of  the  debtor,  shall  be  bound  from  the  time  they  are 
Beiied  in  execution."  The  sheriff  was  authorized  to  sell  the 
landa  under  an  execution,  and  to  make  to  the  purchaser  ^'  as 
good  and  sufficient  a  deed  of  conveyance  for  the  lands  and 
tenements  so  sold,  as  the  person  or  persons  against  whom 
such  writ  or  writs  of  execution  were  issued,  might  or  could 
have  made  for  the  same,  at,  or  any  time  after  said  lands  be- 
came liable  to  said  judgment." 

The  judgment  shows  that  Rebecca  Callen  was  a  debtor. 
The  legal  effect  of  the  judgment  was  to  bind  her  lands,  and 
subject  them  to  sale  under  execution.  This  legal  effect  can* 
not  be  destroyed  by  averment  and  proof  that  she  was  a  mar- 
ried woman.  Even  a  technical  difficulty,  which  might  have 
been  suggested  under  the  provision  of  the  statute  last  quoted, 
had  Rebecca  Callen  been  sued  alone,  is  obviated  by  the  fact 
that  her  husband  was  also  a  defendant,  and  both  must  be  re- 
garded as  having  constructively  joined  in  a  conveyance  to  the 
purchaser.  Nor  do  we  think,  assuming,  as  is  claimed  by  the 
defendant  in  this  case,  and  as  we  may  assume  in  support  of 
the  validity  and  effect  of  the  judgment,  that  the  debt  for 
which  the  judgment  was  rendered  against  the  husband  and 
wife  was  really  the  debt  of  the  wife,  there  is  any  hardship  in 
the  case. 

A  married  woman  has  no  power  to  convey  or  dispose  of  her 
land,  except  as  provided  by  law.  Nor  at  common  law,  could 
lands  be  sold  under  execution  for  payment  of  debts.  But 
when  the  law  authorized  lands  to  be  sold  for  the  payment  of 
debts,  no  reason  can  be  perceived  why  the  lands  of  a  woman 
who,  when  sole,  has  contracted  a  debt,  or  after  marriage,  in* 
curs  a  personal  liability,  should  not  be  liable  as  the  lands  of 
any  other  debtor,  and  sold  on  a  judgment  against  her  and  her 
husband.  But  it  is  enough  in  this  case  to  say  that  we  cannot 
permit  the  plaintiffs  to  vary  or  destroy  the  effect  of  the  judg- 
ment by  proof  that  they,  or  those  under  whom  they  claim, 
were  nmrried  women  at  the  time  of  its  rendition. 

Looking  at  aU  the  fiEicts  contained  in  the  agreed  statement, 
&nd  giving  them  ^hat  we  regard  to  be  their  proper  legal  effect, 
we  think  we  are  bound  to  render  a  judgment  for  the  defendant. 

Judgment  for  defendant 

SuTLiFF,  C.  J^  and  Pbok,  BBonoBBHOFF,  and  Boott,  JJ^^oon* 
ouned* 
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DoMKsmo  JuDQMRNT  OF  Ck>URT  ov  Genekal  JuRiBDicnoN  oaonot  be  ool* 
laterally  attacked  where  no  want  of  jnrisdiGtion  is  apparent  on  the  reootd, 
l««r  in  snch  cases  the  jorisdiction  is  concInsiTely  presnmed:  OoU  t.  Haoan,  7^ 
▲m.  Dec.  244,  and  note  249.  The  principal  ease  is  dted  to  the  point  that » 
the  case  of  domestio  judgments  of  oonrta  of  general  jnriadiotion,  where  it  wp- 
paan  from  the  record  that  the  ooort  has  positiTely  f oond  the  fact  or  iaoti  a» 
which  its  jorisdiction  legally  restsi  the  jurisdiction  may  not  afterwaxda  b» 
collaterally  questioned:  Hammond  r.  Davenpertt  16  Ohio  St.  182;  IFeMt  t. 
WekrUf  88  Id.  966;  but  it  is  also  said  that  the  jurisdicticii  of  a  ooort  is  a 
■Hotter  into  whibh  inquiry  may  be  made  oren  in  ooUateral  prooeedingp^  w]mv» 
the  veoord  contains  no  finding  of  facts  expressly  showing  jurisdiction!  Scobtf 
▼•  6^0110,  36  Id.  663»  citing  the  principal  case. 

JuBiBDicfrioirAL  Faoxb,  Suoh  ab  Smbtiob  or  Wbit,  abm  OoKOLxmmut 
PftnuMXD  in  case  of  a  judgment  of  a  domestio  court  of  general  juxiadictian* 
unless  the  reoord  itself  shows  the  contrary:  €<M  r,  Siwen,  79  Am.  Deo.  844^ 
note  249. 

Thb  FBnroiPaL  am  n  cited  to  the  point  that  penoos  who  have  mffmA 
a  mortgsge,  whidi  appears  to  be  duly  acfcnowledgedt  may  set  npindsfenao  to- 
an  action  to  enforce  the  instrument  thafe  they  did  not  Appear  bslore  the  justioa^ 
•f  the  peace  and  acknowledge  its  eaceoiition:  IRflMmusn  v.  CantaUn^  t9 
Oliio8t.666. 


Hablby  V.  Clinton  County  Impobtino  Co. 

[IS  Ohio  Btatb,  IM&l 

VmJLAMAXttXBm  09  VximoB  AT  Tdib  or  BAut,  LmiTuro  Bmor  or  I 

in  an  adTortisement  oonoeniing  the  artide  sold,  are  admissiMo  in  an  a»> 
ticn  by  the  Tendee  for  a  breach  of  warrsaty. 

Monxm  to  Omb  or  Two  Jonrr  Pubobasibs  ocnraiBHiiio  Tbbms  or  Baim  im- 
Botioe  to  both. 

It  n  Ebbonboub  to  Immuor  that  Biob  or  Caybat  Bmptob  ArruBi  to 
Case,  if  there  is  any  evidenoe  in  the  case  which  requires  a  determinatiim 
by  the  jury  of  the  question  iHiether  there  was  fraud  in  the  sale. 

biTBVcnoN  that  Rulb  or  Catbat  Bmptob  Affubs  to  Gasi,  aoomnpaniad 
by  general  remarks  oonoeming  fraud  in  the  salci  is  calculated  to  misleil 
a  jury  in  a  case  where  there  is  evidence  of  fraud  proper  to  be  oonsidsred 
by  the  jury. 

Good  Sinbb  ahd  Law  Mobb  Rbadilt  Authobdeb  FniDnro  that  Vbbdob 
n  BouBB  TO  DiBGLOSB  a  latent  intrinsio  defect  in  the  artide  sold  more 
peculiarly  within  his  knowledge  than  eztrinsio  facts  aileoting  its  Talue  «• 
to  which  the  mesne  of  knowledge  waa  equally  accessible  to  both  partasa^ 

Whbthbb  ob  not  Failubb  or  Ybbtsob  to  DaoLoeB  Hatbbial  Laxbbt  I>s- 
rBcr  known  to  the  Tender  and  unknown  to  the  ▼endee  oonstitntes  a 
fraud,  is  generally  a  question  of  fMit  upon  which  a  jury  dioold  be  aOowod 
to  pass. 

OmanoN  to  DxaoLoaa  Latbrt  ahd  IAatbbial  Danor  known  to  the  vendor 
and  unknown  to  the  Tendee,  is  merely  evidence  of  fraud,  the  efleot  of 
which  the  circumstances  may  strengthen  or  destroy. 

VBAVPULBNT  IliTXNT  ON  PaBT  OB  VbHBOB  IB  IUPBOPBBLr  OOHCBAUBO  Ha* 

tbbial  Facf  to  the  damage  of  the  Tendee,  will  be  |ii  saniiiiil  in  ut 
bj  the  Tondoe  for  damages. 
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bBBOonmi  isAT  OoncBiiJEHiiT  ST  VniDOR  ov  liATiBiiL  Laxsmt  Dmoiv 
kDown  to  Tvndor  and  unknown  to  TtndaOy  oonttitates  fraad  on  the  pwl 
of  tlio  Tondor,  is  enonoooiy  nnoe  thia  does  not  oonstitate  tend  u  a  mat- 
ter of  law»  bmt  ia  merely  eridenoe  of  .frand. 

AonoH  for  damages  alleged  to  have  been  sustained  from  a 
defrct  in  a  oow  bought  by  the  plaintiffs  of  the  defendant  for 
11,060.  The  defendant,  it  was  claimed,  was  liable  for  the 
damages  either  because  of  a  warranty  shown  by  representa- 
tions, or  on  account  of  a  fidlure  to  disclose  the  defect.  The 
sale  was  at  public  auction.  The  printed  advertisement  of  the 
sale  set  forth  that  the  stock  ofibred  for  sale  had  been  carefiilly 
selected  from  the  herds  of  the  most  celebrated  breeders  in 
England.  The  stock  was  specifically  described,  and  the  cow 
sold  to  the  plaintifb  was  described  as  '^No.  10,  Princess, 
loan,  calved  in  1862,  bred  by  R.  Thornton  Btapleton,  got  by 
Lend  Newton,  dam  Kate,  by  Isaac  (9239),"  etc;  and  the  pedi- 
gree, as  contained  in  fiie  herd-book,  was  shown  at  length. 
The  advertisement  was  conspicuously  posted  where  the  sale 
was  to  take  place,  and  was  read  by  the  auctioneer  at  the  sale. 
It  was  proved  by  the  plaintiffs  that  the  cow  Princess  was  four 
yean  old  or  more  on  the  day  of  the  sale,  instead  of  being 
ealved  in  1862,  which  would  have  made  her  only  about  two 
yean  old.  The  defendant  offered  to  prove  that  the  president 
of  the  company  publicly  stated  that  while  the  company  had 
fbll  confidence  in  the  skill  of  their  agents  who  selected  the 
cattle,  and  in  the  honor  and  integrity  of  the  breeders  who  had 
sold  them,  the  bidders  would  have  to  judge  for  themselves, 
far  the  company  warranted  nothing.  The  plaintiff^  objected 
to  this  evidence,  as  contradictory  of  the  printed  advertise- 
ment, and  their  objection  being  overruled,  excepted.  Evidence 
was  then  introduced  to  show  that  the  plaintiffs  did  not  hear 
the  statement  made  by  the  president;  but  it  was  proved  that 
one  of  the  plaintiffs  did  hear  the  statement,  but  did  not  hear 
it  distinctiy,  or  understand  it  correctly,  and  that  he  after* 
wards  bid  in  the  cow.  The  plaintiffs  requested  the  instruct 
tion  that  if  the  company  would  avoid  its  printed  warranty 
that  the  cow  was  calved  in  1852,  it  must  show  that  the  plain* 
tiffii  had  actual  knowledge  that  the  company  had  determined 
not  to  so  warrant  the  animal.  The  court  refused  this  instruc- 
tion, and  charged  the  jury  that  if  the  notice  of  the  fact  that 
the  president  had  announced  that  the  company  would  not 
warrant  was  brought  home  to  either  of  the  plaintiffs,  it  would 
be  notioe  to  both;  and  if  either  of  them  heard  any  part  of  the 
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president's  annotmcement  from  the  stand,  or  heard  him  call 
attention  to  the  terms  of  the  sale,  it  was  his  duty  to  pay  atten* 
tion,  and  to  hear  the  whole  statement  truly,  and  as  it  was  in 
Ceict  made;  and  this  would  be  sufficient  to  charge  both  plain- 
tiffs with  what  was  actually  said,  and  to  make  said  announce- 
ment a  part  of  the  terms  of  the  sale.    Evidence  was  also 
introduced  tending  to  show  that  the  cow  had  been  sold  and 
purchased  for  a  breeder;  and  that  previous  to  the  sale  the 
oompany  had  taken  from  the  cow,  by  artificial  means,  a  calf 
which  had  the  appearance  of  being  dead  for  several  weeks 
prior  to  its  delivery,  and  which  would,  in  the  opinion  of  the 
plaintifb  and  other  breeders,  greatly  impair,  if  not  totaUy  de- 
stroy, her  breeding  properties,  and  in  the  opinion  of  other 
breeders,  would  not  injure  or  impair  her  capacity  as  a  breeder; 
that  this  £Etot  was  not  made  known,  and  could  not  be  discov- 
ered by  external  examination  of  the  cow;  that  the  plaintifTs 
purchased  in  ignorance  of  the  fetct;  that  the  cow,  after  bearing 
two  calves,  died  from  disease  of  the  kidneys,  and  upon  exami- 
nation, her  generative  organs  were  found  to  have  been  injured. 
The  plaintiffs,  in  respect  to  this  evidence,  asked  the  instruc- 
tion which  is  stated  in  the  opinion.    The  court  refused  this 
instruction,  and  did  charge  that  the  rule  of  cavecU  emptor  was 
applicable  to  this  case;  that  the  seller  might  be  silent,  and  be 
safe;  that  if  he  did  nothing  more  than  make  remarks  of  sim- 
ple commendation  or  praise,  he  was  safe;  that  he  might  let 
the  buyer  cheat  himself  ad  libitumj  but  not  actually,  by  word, 
act,  or  artifice,  assist  him  in  cheating  himself;  if  the  seller 
was  simply  silent  in  the  case,  and  did  or  said  nothing  to  lead 
the  buyer  astray,  or  to  prevent  examination  or  inquiry,  though 
it  might  amount  to  moral  fraud,  yet  it  would  not  amount  to 
such  fraud  as  the  law  takes  cognizance  of;  that  the  law  recog- 
nized the  necessity  of  leaving  men  to  take  some  care  of  them- 
selves in  their  business  transactions.     To  *the  refusals  of 
instructions,  and  to  the  instructions  given,  the  plaintiffs  ex* 
oepted.    Verdict  and  judgment  for  the  defendanti  and  petitioii 
in  error  filed  by  the  plaintiffs. 

D.  Linton  and  R.  B.  Harlan^  for  the  plaintiffs  in  error. 
B.  Hinksonj  for  the  defendant  in  error. 

By  Court,  Gholson,  J.  The  objection  of  the  plaintiffs  to 
the  testimony  which  showed  a  declaration  of  the  vendors  at 
the  time  of  the  sale,  limiting  the  effect  of  the  statements  in 
the  advertisement,  was  untenable.    At  the  time  of  the  decl*- 
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ffation,  there  was  no  contract.  The  advertisement  and  the 
declaration  are  to  be  taken  together  as  a  proposal  to  contract, 
and  we  know  of  no  rule,  which,  as  to  the  sale  in  question, 
would  prevent  such  a  proposal  being  partly  written  and  partly 
verbal. 

We  think  there  was  no  error  in  the  refusal  of  the  first  charge 
asked  by  the  plaintiffs,  and  no  error  to  their  prejudice  in  the 
charge  given  in  connection  therewith.  The  plaintiffs  cannot 
justly  claim  an  advantage  from  which  one  of  them  was  ex- 
cluded by  bis  knowledge  of  the  fiEu^ts.  It  would  be  difficult  to 
maintain  that  a  purchaser  at  a  public  sale,  who  so  far  com- 
plies with  its  terms  as  to  take  the  property  and  pay  for  it, 
asking  no  express  warranty,  could  be  permitted  to  show  that 
he  did  not  inform  himself  of  what  were  the  actual  terms  of 
the  sale,  and  derive  advantage  from  the  want  of  full  and  ac- 
curate information. 

In  refusing  the  second  charge  asked  by  the  plaintiffs,  the 
court  first  saying  that  '^  the  rule  of  caveat  emptor  was  applica^ 
ble  to  this  case,"  gave  in  charge  to  the  jury,  as  also  applicable 
to  the  facts  of  the  case,  the  substance  of  a  passage  in  1  Par- 
sons on  Contracts,  578.  The  full  passage  is  as  follows:  "  If 
the  seller  knows  of  a  defect  in  bis  goods,  which  the  buyer  does 
not  know,  and  if  he  had  known  would  not  have  bought  the 
goods,  and  the  seller  is  silent,  and  only  silent,  his  silence  is 
nevertheless  a  moral  fraud,  and  ought,  perhaps,  on  moral 
grounds,  to  avoid  the  transaction.  But  this  moral  fraud  has 
not  yet  grown  into  a  legal  fraud.  In  cases  of  this  kind,  there 
may  be  circumstances  which  cause  this  moral  fraud  to  be  a 
legal  fraud,  and  give  the  buyer  his  action  on  the  implied  war- 
ranty, or  on  the  deceit. 

*'And  if  the  seller  be  not  silent,  but  produce  the  sale  by 
means  of  false  representations,  there  the  rule  of  caveat  emptor 
does  not  apply,  and  the  seller  is  answerable  for  his  fraud. 
But  the  weight  of  authority  requires  that  this  should  be  active 
fraud.  The  common  law  does  not  oblige  a  seller  to  disclose 
all  that  he  knows,  which  lessens  the  value  of  the  property  he 
would  sell.  He  may  be  silent,  leaving  the  purchaser  to  in- 
quire and  examine  for  himself,  or  to  require  a  warranty.  He 
may  be  silent,  and  be  safe;  but  if  he  be  more  than  silent,  if 
by  acts,  and  certainly  if  by  words,  he  leads  the  buyer  astray, 
inducing  him  to  suppose  that  he  buys  with  warranty,  or  other- 
wise preventing  his  examination  or  inquiry,  this  becomes  a 
fraud  of  which  the  law  will  take  cognizance.    The  distinction 
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eeexDB  to  be, — and  it  is  grounded  upon  the  apparent  neoesaity' 
of  leaving  men  to  take  some  dire  of  themselves  in  their  busi- 
ness transactions, — the  seller  may  let  the  buyer  cheat  himself 
od  libitwn^  but  must  not  actively  assist  him  in  cheating  him* 
sel£" 

To  understand  the  proper  meaning  and  application  of  thit 
passage,  it  is  important  to  see  in  what  connection  it  is  found. 
In  the  preceding  paragraph  the  author  had  referred  to  the  rule 
of  caveat  emptor  as  prevailing  in  England  and  in  this  country, 
but  having  some  exceptions  and  qualificationB;  and  then,  and 
immediately  preceding  the  passage  quoted,  he  says:  "One 
important  and  universal  exception  is  this:  the  rule  never  ap- 
plies to  cases  of  fraud;  never  proposes  to  protect  a  seller 
against  his  own  fraud,  nor  to  disarm  a  purchaser  from  a  de- 
fense or  remedy  against  a  seller's  fraud.  It  becomes,  there* 
fore,  important  to  know  what  the  law  means  by  fraud  in  this 
respect,  and  what  it  recognizes  as  such  fraud  as  will  prevent 
the  application  of  the  general  rule." 

It  is  evident  that  the  passage  which  follows  is  intended  ta 
point  out  some  of  the  marks  by  which  fraud  may  be  known, 
and  this  is  done  in  general  language.  The  author  could  not, 
in  so  few  words,  cover  the  whole  ground,  or  give  a  complete 
description,  and  certainly  did  not  intend  to  attempt  a  defini- 
tion of  fraud,  from  which  it  might  be  determined  whether  it 
existed  or  not  in  particular  cases.  It  is  evident  also  that 
these  marks,  by  which  fraud  may  be  distinguished  and  known, 
are  proper  subjects  of  inquiry  only  when  the  object  in  view  is  to 
ascertain  whettier  the  case  under  consideration  comes  within 
the  exception  which  fraud  creates  to  the  application  of  the 
rule  of  caveat  emptor.  It  was  not  necessary  to  refer  to  them, 
if  the  court  was  correct  in  the  declaration  to  the  jury  that  the 
rule  was  applicable  to  this  case.  On  the  contrary,  if  there 
was  any  evidence  in  the  case  which  properly  required  a  de- 
termination by  the  jury  of  the  question  whether  there  was 
fraud  in  the  sale,  then  the  court  erred  in  making  that  declara- 
tion to  the  jury. 

We  think  there  was  such  evidence;  and  that  the  declaration 
to  the  jury  that  the  rule  of  caveat  emptor  applied  to  the  case, 
accompanied  by  the  general  remarks  shown  in  the  bill  of  ex- 
ceptions, was  calculated  to  mislead  the  jury.  It  is  expressly 
stated  in  the  bill  of  exceptions,  that  the  evidence  tended  to 
show  that  the  oow,  the  subject  to  the  contract,  "had  been  sold 
and  purchased  finr  a  breeder,  with  a  view  to  the  improvemenl 
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of  the  plaintiffs'  herd  of  cattle."  This  is  clearly  shown  from 
the  advertisement  and  all  the  surrounding  circumstances, 
particularly  from  the  price  paid,  $1,050.  The  vendors  cannot 
be  said  to  have  been  merely  silent,  and  the  jury  were  entitled 
to  inquire  whether  the  whole  truth  as  to  the  breeding  qualities 
of  the  cow  should  have  been  disclosed. 

Again,  as  to  the  duty  of  the  vendors  to  have  disclosed  the 
alleged  defect  in  the  cow,  it  was  an  important  inquiry  whether 
the  means  of  knowledge  on  the  subject  was  equally  accessible 
to  both  parties.  This  is  shown  in  the  note  to  the  same  passage 
in  Parsons  on  Contracts,  and  is  said  to  be  'Hhe  principle  of 
the  text,"  though  this  certainly  is  not  very  obvious.  It  is  said 
that  "Laidlaw  v.  Organ,  2  Wheat  178,  is  the  leading  case  on 
this  subject  in  America,"  and  that  '^  Kuitzing  v.  McElrath,  5 
Pa.  St.  467-470,  also  well  illustrates  the  principle  of  the  text, 
that  where  the  means  of  knowledge  is  accessible  to  both 
parties,  each  must  judge  for  himself,  and  it  is  neither  the  duty 
of  the  vendor  to  communicate  to  the  vendee  any  superior 
knowledge  which  he  may  have  of  the  commodity,  nor  of  tho 
▼endee  to  disclose  to  the  vendor  any  facts  which  he  may  have, 
rendering  the  property  more  valuable  than  the  vendor  sup» 
posed."  It  was  said  in  the  latter  case,  that  ''the  only  practi* 
cable  rule  for  all  cases  seems  to  be  that  stated  by  Chief  Justice 
Marshall,  that  where  the  means  of  knowledge  is  equally  acces- 
sible to  both  parties,  each  must  judge  for  himself." 

This  very  principle,  and  the  c:uracter  of  the  cases  by  which 
it  is  illustrated,  suggests  a  distinction  between  the  extrinsic 
drcumttances  affecting  the  market  value  of  the  article  sold 
and  intrinsic  defects;  and  it  is  said  by  the  same  author,  in 
his  second  volume  (page  273):  ''The  rule  seems  to  be  that  a 
concealment  or  misrepresentation  as  to  extrinsic  facts,  which, 
by  affecting  the  market  value  of  things  sold,  or  in  any  such 
way  affects  the  contract,  are  not  fraudulent,  while  the  same 
concealment  of  defects  in  the  articles  themselves  would  be 
fraudulent.  But  it  is  perhaps  enough  to  say  of  this  that  a 
fraud  relating  to  external  and  collateral  matters  is  treated 
by  the  law  with  less  severity  than  one  which  refers  to  things 
internal  and  essential."  In  other  words,  good  sense  and  the 
law  will  more  readily  authorize  the  finding  that  there  was  an 
obligation  to  disclose  a  latent,  intrinsic  defect  in  the  article 
sold,  moie  peculiarly  in  the  knowledge  of  the  vendor,  than 
extrinsio  facts  affecting  its  value,  as  to  which  the  means  of 
knowledge  was  equally  accessible  to  both  parties.    The  impor- 
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tant  point  in  any  case  where  there  is  a  material  latent  defect, 
known  to  the  vendor  and  unknown  to  the  vendee,  is  whether, 
under  the  circumstances,  the  omission  to  disclose  it  consti- 
tuted a  fraud.  It  may  or  may  not,  under  the  circumstances, 
be  a  fraudulent  act,  giving  a  right  of  action  for  deceit 
Whether  it  be  so  is,  at  least  generally,  a  question  of  fact  upon 
which  the  jury  should  be  allowed  to  pass,  and  as  the  diversity 
In  the  circumstances  of  cases  is  infinite,  and  any  rules  to  aid 
the  jury  in  their  inquiry  apply  to  classes  of  cases,  care  should 
be  taken  that  the  circumstances  of  the  case  show  that  it  may 
properly  fall  under  the  class  to  which  the  rule  given  in  charge 
to  tiie  jury  applies. 

Finding,  in  accordance  with  these  views,  that  there  was  error 
In  the  charge  given  to  the  jury,  a  new  trial  must  be  had;  and 
as,  on  that  trial,  the  question  may  again  arise  as  to  the  right 
of  the  party  to  the  charge  asked,  it  is  proper  that  it  should  be 
decided.  The  plaintiffs  asked  the  court,  in  view  of  the  evi- 
dence stated  in  the  bill  of  exceptions,  to  charge  the  jury  ^'that 
if  they  found  that  the  breeding  qualities  of  said  cow  were  ma- 
terially affected  by  taking  from  her  said  dead  calf,  and  her 
value  was  materially  diminished  thereby;  and  that  if  aaid 
defect  could  not  be  discovered  on  examination,  and  the  plain* 
tiffs  were  entirely  ignorant  of  the  same;  and  if  the  defendants 
knew  of  said  defect  at  the  time  of  the  sale,  and  fEuled  to  dis- 
close the  same,  knowing  that  the  plaintiffs  were  purchasing 
her  for  a  breeder,  and  to  improve  their  stock  of  cattle, — then 
and  in  that  state  of  the  case  the  defendants  would  be  guilty 
of  practicing  a  fraud  upon  the  plaintiffs,  for  which  they  would 
be  liable  to  the  plaintiffs  in  this  action."  The  statement  of 
evidence  which  precedes  the  charge  shows  that  witnesses  dif- 
fered as  to  the  effect  on  the  breeding  qualities  of  the  cow  of 
the  taking  from  her  the  dead  calf;  but  there  appears  to  have 
been  no  dispute  as  to  the  occurrence  of  the  act,  and  a  knowl- 
edge thereof  on  the  part  of  the  defendants.  The  doubt  whether 
it  caused  a  material  defect  in  the  breeding  qualities  of  the  cow 
might  be  important  in  deciding  whether  the  omission  to  dis- 
close the  fact  was  fraudulent;  but  the  plaintiffs  had  a  right  to 
ask  a  charge,  on  the  assumption  that  their  view  of  the  tendency 
of  the  evidence  was  correct.  The  charge,  then,  as  asked,  might 
properly  assume  that  there  was  a  defect  materially  affecting 
the  breeding  qualities  of  the  cow,  known  to  the  vendors,  they 
also  knowing  that  the  cow  was  bdng  purchased  for  a  breeder; 
that  this  defect  could  not  be  discovered  on  examination  wa« 


Dea  1862,]    Hadlet  v,  Clinton  County  Importing  Co.    461 

unknown  to  the  vendees ;  and  that  there  was  a  failure  to  disclose 
it  at  the  time  of  the  sale.  And  the  question  was,  whether  as 
matter  of  law,  the  jury  finding  these  facts  to  exist,  there  was 
fraud  in  the  sale. 

There  certainly  are  respectable  authorities  which  seem  to 
sustain  the  right  of  the  plaintLfTs  to  this  charge.  Thus,  in  the 
recent  case  of  Hoe  ▼.  Sanborn^  21  N.  Y.  552,  555  [78  Am.  Dec. 
163],  in  which  the  principles  of  law  on  the  subject  of  implied 
warranties  are  discussed,  it  is  said:  *'  It  is  a  universal  doctrine, 
founded  on  the  plainest  principles  of  natural  justice,  that 
whenever  the  article  sold  has  some  latent  defect,  which  is 
known  to  the  seller,  but  not  to  the  purchaser,  the  former  is 
liable  for  this  defect,  if  he  fails  to  disclose  his  knowledge  on 
the  subject  at  the  time  of  the  sale.  In  all  such  cases,  where 
the  knowledge  of  the  vendor  is  proved  by  direct  evidence,  his 
responsibility  rests  upon  the  ground  of  fraud.  But  there  are 
cases  in  which  the  probability  of  knowledge  on  the  part  of  the 
vendor  is  so  strong  that  the  courts  will  presume  its  existence 
without  proof;  and  in  this  case  the  vendor  is  held  responsible 
upon  an  implied  warranty.  The  only  difi^erence  between  these 
two  classes  of  cases  is,  that  in  one  the  9cienter  is  actually 
proved,  in  the  other  it  is  presumed." 

It  is  said  in  Story  on  Sales,  sec.  179,  that  any  concealment 
by  the  vendor  of  latent  defects,  known  to  him  to  exist,  by 
which  the  yendee  could  not,  by  the  exercise  of  proper  diligence, 
have  discovered,  will  be  a  fraud  upon  the  vendee,  which  will 
avoid  the  contract.  There  are  other  American  authorities  to 
the  same  effect 

In  the  work  of  Addison  on  Contracts,  p.  223,  occurs  these 
passages:  ^'  But  the  law  does  not  imply  from  the  mere  seller 
of  an  article  in  its  natural  state,  who  has  no  better  means  of 
information  than  the  purchaser,  and  who  does  not  affirm  that 
the  article  is  fit  for  any  particular  purpose,  any  warranty,  or 
undertaking  beyond  the  ordinary  promise  that  he  makes  no 
false  representation  calculated  to  deceive  the  purchaser,  and 
practices  no  deceit  or  fraudulent  concealment,  and  that  he  is 
not  cognisant  of  any  latent  defect  materially  afiecting  the 
marketable  value  of  the  goods.  And  on  the  sale  and  transfer 
of  wares  and  merchandise,  if  nothing  is  said  as  to  the  char* 
acter  or  quality  of  the  thing  sold,  the  buyer  takes  the  risk  of 
all  latent  defects  unknown  to  the  seller  at  the  time  of  the  ex- 
ecution of  the  contract  of  sale;  all  the  seller  answers  for  is, 
that  the  article  is,  as  far  as  he  knows,  what  it  appears  to  be." 
And  see  page  220  and  cases  cited. 
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DaabUesBi  the  cases  in  which  it  has  been  held  that  a  vendor 
was  bound  to  disclose  a  latent  and  material  defect  in  the  thing 
sold,  known  to  him  and  unknown  to  the  vendee,  were  each  of 
them  correctly  decided.  The  error  has  been  in  deducting  a 
general  rule  of  law  applicable  in  all  cases  of  a  like  character, 
from  the  conclusion  upon  the  evidence  in  a  particular  case.  This 
error  is  apt  to  occur  when  similar  cases  are  of  frequent  occurs 
rence.  The  effect  of  the  retaining  possession  of  property  sold 
by  a  person  indebted,  on  the  question  whether  the  sale  was 
fraudulent  as  to  creditors,  furnishes  an  apt  illustration.  It  is 
really  and  is  now  generally  held  to  be  evidence  of  fraud;  but 
it  had  been  held  in  England,  and  is  still  held  in  some  courts 
in  this  country,  to  be  fraud  in  law. 

So  it  may  be  said  of  the  omission  to  disclose  a  latent  and 
material  defect,  known  to  the  vendor  and  unknown  to  the 
vendee.  It  is  evidence  of  fraud, — evidence  the  effect  of  which 
the  circumstance  may  strengthen  or  destroy.  It  rarely  hap- 
pens that  a  sale  occurs,  the  circumstances  attending  which 
throw  no  light  on  the  inquiry  as  to  the  effect  either  of  a  mis- 
representation or  concealment.  They  appear  to  be  governed 
by  like  principles.  ''  I  make  no  distinction,"  says  Bayly,  J., 
in  Early  v.  Oarrettj  9  Bam.  &  C.  928,  982,  ^'  between  an  active 
and  a  passive  communication.  If  a  sdler  fraudulently  conceal 
that  which  he  ought  to  communicate,  it  will  render  the  con- 
tract null  and  void."  In  either  case,  there  must  be  fraud,  and 
to  decide  whether  there  be  fraud,  knowledge  of  the  fact  mis- 
represented or  not  communicated  is  most  important  In  both, 
there  must  be  an  intention  to  deceive;  but  tMs  intention  may 
be  imputed,  and  in  some  cases  will  be  condusively  imputed, 
upon  the  principle  that  a  party  must  be  presumed  to  intend 
the  necessary  consequences  of  his  own  acts  or  conduct  If  a 
vendor  omits  to  disclose  a  latent  defidot,  which  it  was  under 
the  circumstances  his  duty  to  disclose,  and  by  such  omission 
receives,  as  purchase-money,  many  times  the  real  value  of  the 
article,  he  cannot  say,  in  answer  to  the  action  of  the  purchaser 
for  a  deceit,  that  none  was  intended* 

In  the  case  of  WUde  v.  Oibwrn^  1  H.  L.  Gas.  606,  where  the 
•dedsion  of  the  very  learned  judge  of  the  court  below,  Klnight 
Bruce,  was  reversed,  there  was  an  inquiry  into  the  principles 
applicable  in  cases  of  this  description.  It  was  a  bill  to  rescind 
an  executed  contract;  the  fraud  alleged  was  the  concealment 
of  a  matter  alleged  to  be  essential,  and  the  question  was  ex- 
pressly held  to  depend  on  the  same  rules  which  govern  an 
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«ction  for  deceit.  It  was  said  by  the  lord  chancellor:  ''  There 
can  be  no  direct  personal  fraud  without  intention,  and  there 
^can  be  no  intention  without  knowledge  of  the  fact  concealed 
or  misrepresented."  "  If  you  mean/'  says  Lord  Campbell, 
^*  by  fraud,  an  intention  to  injure  the  party  to  whom  the  rep- 
resentation is  made,  or  to  benefit  the  pa^y  who  makes  the 
representation,  there  may  be  an  action  of  deceit  without  fraud; 
but  there  must  be  falsehood;  there  must  be  an  assertion  of 
that  which  the  party  making  it  knows  to  be  untrue;  the  sei- 
enter  must  be  either  expressly  alleged,  or  there  must  be  an 
allegation  that  is  tantamount  to  the  scienter  of  the  fraudulent 
representation,  and  this  allegation  must  be  proved  at  the  trial. 
There  must  be  a  £Btlsehood  stated  and  proved.  If  that  fiEilse- 
hood  is  stated  without  any  view  of  benefiting  the  person  who 
'States  the  falsehood,  or  of  injuring  the  person  to  whom  the 
falsehood  is  stated,  in  one  sense  of  the  word  you  may  say  it 
is  not  fraudulent,  but  it  is  a  breach  of  moral  obligation;  it  is 
telling  a  lie;  and  if  a  lie  is  told  whereby  a  third  person  is 
prejudiced,  although  there  may  be  no  profit  to  the  person  who 
tells  it,  and  although  no  injury  was  intended  to  the  person 
to  whom  it  is  told,  but  a  benefit  to  a  third  person,  it  is  clearly 
a  breach  of  moral  obligation,  and  is  a  fraud  which  will  sup- 
port an  action  of  deceit":  Wilde  v.  Oibeon^  1  H.  L.  Caa.  633, 
citing  FaeUr  v.  CharleSj  7  Bing.  106;  PdhUl  v.  Walterj  3  Bam. 
^  AdoL  123;  Corbett  v.  Brownj  8  Bing.  37;  and  see  Hiom  v. 
Bigland^  8  Ex.  725,  731;  Evans  v.  Edmonds,  13  Com.  B.  777. 
It  has  been  said  that  becween  the  aUegatio  falsi  and  the 
^uppressio  vert,  there  is  only  this,  that  the  disclosure,  in  order 
to  constitute  fraud,  must  be  of  facts  which  the  seller  was  under 
4Ui  obligation  to  disclose:  Smith  on  Contracts,  150,  note;  1 
Story's  Bq.  Jur.,  sec.  207;  Otis  v.  Baymondj  3  Conn.  413.  This 
obligation  to  disclose  will  be  found  to  arise  from  something  in 
the  acts  or  conduct  of  the  vendor  in  connection  with  the  sale, 
doing  something  or  saying  something  which,  for  want  of  the 
xHsclosure,  is  false  and  deceptive.  The  old  adage  applies,  that 
half  of  the  truth  is  a  lie.  It  is  in  this  view  that  lae  princ  .plea 
governing  false  representations  become  applicable,  and  as  in 
ihe  case  of  a  finlse  representation,  a  fraudulent  intention  in 
concealing  the  fSetct  which  ought  to  have  been  disclosed  need 
not  appear,  it  will  suffice  to  sustain  the  action,  if  the  fact 
having  been  improperly  concealed,  there  was  a  fSEdsehood  to 
ihe  defendants'  knowledge  which  produced  a  damage  to  the 
Vlaintiff:   Thorn  v.  Bigland,  8  Ex.  725,  731;  PdhiU  v.  Walter^ 
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8  Bam.  A  Adol.  114;  CoUins  v.  Evan$^  6  Q.  B.  820;  Ormrod  t. 
Huthj  14  Mees.  &  W.  651 ;  RailUm  y.  Matthews,  10  Clark  &  F. 
934-994;  Blydenburgh  v.  Welsh,  Bald.  331-337;  Cornelius  t. 
MoUoy,  7  Pa.  St.  293,  299. 

We  have  expressed  these  views  to  show,  first,  that  the  court 
properly  refused  the  charge  as  asked,  the  fajcts  on  which  the 
charge  was  predicated  not  constitutuig  fraud  as  matter  of  law, 
but  only  evidence  tending  to  establish  fraud;  and  secondly,  to 
strengthen  the  conclusion  before  stated,  that  the  charge  given 
was  calculated  to  mislead  the  jury,  and  draw  their  minds  from 
the  points  really  in  contest,  as  shown  by  the  statements  of  the 
evidence. 

In  such  a  case  as  the  present,  and  in  response  to  the  charge 
asked  by  the  plaintiffs,  the  reference  to  the  distinction  between 
moral  and  legal  fraud,  and  to  the  necessity  that  fraud,  to  give 
a  right  of  action,  should  be  active,  required  the  explanation 
which  is  shown  by  the  authorities  cited.  And  we  may  add 
that  looking  at  the  evidence  given,  and  the  fiacts  which,  it  is 
said,  the  evidence  tended  to  establish,  the  matter  in  contest 
was,  whether  what  occurred  to  the  cow  really  produced  the 
defect  alleged,  and  whether  under  the  circumstances  it  ought 
to  have  been  communicated.  This  would  naturally  lead  to  the 
inquiry  as  to  which  there  was  a  conflict;  and  in  view  of  the 
purpose  for  which  the  cow  was  sold  and  purchased,  it  would, 
among  persons  ordinarily  skilled  and  conversant  in  such  mat* 
ters,  have  materially  affected  her  value  for  the  purpose  stated. 
If  it  would  not,  then  the  plaintiffs,  whatever  be  their  own 
views  now  as  to  what  they  would  have  done,  have  no  right, 
their  speculation  having  failed,  to  complain;  for  it  may  be  that 
others,  knowing  the  fact,  would  have  given  substantially  the 
same  price  for  the  cow.  On  the  other  hand,  if  among  persons 
ordinarily  skilled  and  conversant  in  such  matters,  a  knowledge 
of  the  fact  would  have  materially  affected  the  value  of  the  cow, 
and  prevented  her  sale,  in  view  of  the  other  circumstances  in 
the  case  the  jury  might  be  properly  asked  by  the  plaintiffb  to 
come  to  the  conclusion  that  such  a  fact  ought  to  have  been 
disclosed. 

The  judgment  in  this  case  must  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  the  district  court 

Judgment  reversed. 

SuTUFF,  C.  J.,  and  Pxox«  Bbinxsbhoff,  and  Bcott,  JJ^  oob- 
curred. 
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Pailvui  or  VsnMm  to  DnoLbn  Latxnt  Dxnor  Cxrowir  to  Him  um 
UvKKOWN  10  Ykhbo:  Bbe  r.  Satiiam,  78  Am.  Beo.  163^  nota  175;  Brcwm 
w.  Orojf,  72  Id.  663,  and  note  668. 

FaLSX  &BFBISBNTAII0V8  OF  YmSDOR   MADM  BHOU  SaLB  M  iffBOted    hf 

itatontMnt  at  the  sale  that  the  ▼endor  does  not  warrant:  See  ffarri$  r,  Muttma^ 
79  Am.  Dee.  320. 

Caykat  Emftob  is  Ruui  OF  Salib  ss  AjHOorcB  OF  Fbaitd  OB  WABKAsrrt 
Weimerr.  Clement^  78  Am.  Dee.  411»  and  note  414. 

QuBWHUiia  OF  Fact  man  im  Lm  to  Jukt  and  most  not  be  remoted  frana 
their  <*nnaidftration  by  teafcmotiona:  Kote  te  SiaU  ▼.  WhU,  72  Am.  Dea  638 
etaeq.;  BaqfUrr,  M9gen,S2lL  $80;  Batik  qfPiUtbtarghr.  TFtteflcurf,  86  Id, 
186. 


BoBHBTB  V.  Thompson. 

ri4  Ohio  Btaxb,  L] 

Whds  Okm  Baomm  Nora  ab  G6llatkral  SBOcrBirr  fob  Ezxrhto  Ddi^ 
Gbbhral  Bitlb  IB  that  the  party  reoeiying  snoh  note  niiut  nee  ordinary 
care  and  dOigenoe  in  oblleoting  it;  and  if  any  loea  ahonld  happen  te  the 
other  party*  by  reason  of  a  want  of  soch  oare  and  diligenoe,  the  law  wiU 
compel  him  to  make  good  the  loos. 

Gisn  OF  PntaoNB  Who  BMonvB  Nmotiablb  Pafkb  ab  Collatibal  Sa- 
ouBznr,  abb  hot  Govbbhxd  by  the  strict  mlee  of  the  oommeroial  ]aw» 
applicable  to  negotiable  papert  bat  fall  nnder  the  general  law  of  agencyt 
iduchmostdetormine  the  righto  and  liabilitica  of  the  partiea.  Howe7er» 
if  the  partlea  make  a  special  agreement^  they  will  be  boond  by  ito  terma. 

TO  WbOH  KAB  BBBR  ABBIOirBD^  AB  OOLLATBBAL  SbOUIUTI,  PbOMIB* 

80BT  KoT%  payable  on  or  before  a  certain  date^  under  an  agreement  by 
which  demand  and  notice  of  non-payment  are  waiTed,  is  nnder  no  obli* 
giktion  to  demand  or  insist  upon  payment  of  the  note  before  it  beoomcB 
doe.  Una  Is  so^  although  the  maker  of  the  note  expressed  willingness 
to  pay  ift^  and  tho  holder  mi|^t  have  ooUeeted  it  by  insisting  upon  pay- 


Thib  action  was  commenced  by  the  plaintiff  in  error  against 
the  defendants  in  error  to  recover  upon  a  promissory  note 
for  one  thousand  dollars,  with  interest,  made  by  defendants 
to  plaintiff.  Plaintiff  admitted  the  payment  of  one  hundred 
dollars  upon  the  note.  Defendants  claimed  a  farther  credit 
of  $572,  upon  the  ground  that  when  they  made  the  note  sued 
on,  at  plaintiff's  request  they  transferred  to  him  two  notes 
made  by  J.  H.  Palmer,  one  being  payable  on  or  before  April 
1, 1867,  and  the  other  a  year  later.  At  the  time  plaintiff 
received  these  notes,  he  gave  a  receipt  for  them  to  defendant, 
who  waived  demand  and  notice  of  non-payment.  Defendant 
then  alleged  that  on  April  1, 1857,  Palmer  was  able  and  will- 
ing to  pay  the  principal  of  the  note  which  feU  due  on  that 
day,  and  the  interest  on  both;  and  that  on  that  day  he  offered 

A^w-  nmL  Vol.  Lxxscn.^ 


466  RoB£UT8  r.  Tuompsoh.  [Ohio^ 

to  pay  plaintiff  $672,  but  that  he  neglected  and  decdined  to 
receive  more  than  one  hundred  dollars.  The  remaining  facia 
appear  from  the  opinion. 

Oaddard  and  Bunker^  &a  the  plaintiff  in  emr. 
Bheksam^  for  the  defendante  in  error. 

By  Court,  Scott,  J.  The  general  rule  is,  that  where  a  party 
receives  a  note  as  collateral  security  for  an  existing  debt^  witti- 
out  any  special  agreement,  the  party  receiving  such  note  must 
use  ordinary  care  and  diligence  in  collecting  it;  andifanyloes 
should  happen  to  the  other  party  by  reason  of  a  want  of  such 
care  and  diligence,  the  law  will  compel  him  to  make  good  the 
loss.  Such  cases  are  not  governed  by  the  strict  rules  of  com- 
mercial law  applicable  to  negotiable  paper;  but  fall  under  the 
general  law  of  agency,  which  must  determine  the  rights  and 
liabilities  of  the  parties.  But  where  there  is  a  special  agree- 
ment between  the  parties,  they  will  be  bound  by  such  special 
agreement,  and  not  by  the  general  rule:  Lawrence  v.  McCain 
fnofUj  2  How.  426;  Lee  v.  Baldwin^  10  Ga.  208. 

In  the  case  before  us,  the  collaterals  were  assigned  and  de- 
livered on  the  10th  of  April,  1866,  at  the  time  of  executing  the 
note  which  they  were  intended  to  secure,  and  which  was  pay- 
able two  years  after  its  date,  but  with  interest  payable  annu- 
ally. The  notes  assigned  were  negotiable  in  character,  and 
counting  days  of  grace,  the  first  one  would  mature  April  4, 
1857;  and  the  second,  one  year  later;  and  they  were  each 
bearing  interest,  payable  annually. 

Evidence  having  been  offered  by  the  defendants  on  the  trial, 
tending  to  prove  the  state  of  foots  contemplated  by  the  charge 
of  the  court,  the  jury  was  instructed  that  ^'if  they  were  satis- 
fied firom  the  evidence  that  on  the  thirtieth  day  of  March, 
1857,  the  said  Palmer  offered  to  pay  to  the  plaintiff  the  amount 
of  the  note,  which,  by  its  tenor,  was  payable  on  or  before  April  1, 
1857,  and  was  then  able  and  willing  to  pay  it,  and  that  he 
would  have  paid  it  had  the  plaintiff  insisted  on  the  payment, 
and  the  plaintiff  declined  or  neglected  to  receive  it,  though  he 
neglected  to  receive  it  at  the  solicitation  of  said  Palmer;  and 
if  they  were  satisfied  from  the  evidence  that  Palmer  had  since 
become  insolvent;  and  that  the  mortgage  deed  was  not  suffi- 
cient security  in  the  sum  of  $572  for  all  the  notes  described 
in  it, — then  that  the  jury  should  allow  a  credit  to  the  defend- 
ants in  this  suit  of  the  said  sums  of  money  which  the  said 
Palmer  offered  to  pay,  and  which  the  plaintiff  did  not  receive.'* 
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Neither  the  answer  of  the  defendants,  nor  the  evidence  in  the 
case,  charged  the  plaintiff  with  actual  firaud  or  intentional  bad 
fidth.  It  is  nowhere  intimated  that  he  had  reason  to  snspect 
the  ultimate  insolvency  of  Palmer;  or  that  he  was  aware  of 
the  insufficiency  of  the  mortgage  security  which  Palmer  had 
given  to  the  defendants,  and  which  they  had  transferred  to  the 
plaintiff.  The  charge  of  the  court  proceeds  on  no  such  sup- 
position. Nor  do  the  instructions  given  to  the  jury  place  the 
liability  of  the  plaintiff  on  the  ground  of  his  duty  to  receive 
the  amount  of  the  notes  held  by  him  as  collateral  security, 
upon  the  legal  tender  of  the  same  by  the  maker.  The  case 
sUited  by  the  court  supposes  that  Palmer  did  not  in  fact  desire 
to  make  payment,  but  that,  having  it  in  his  power  to  make 
present  payment,  he  expressed  his  willingness  to  do  so,  if  in- 
sisted on  by  the  plaintiff;  and  the  jury  was  told,  in  effect,  that 
though,  as  against  Palmer,  the  plaintiff  had  then  no  legal  right 
to  demand  payment,  the  note  having  still  four  days  to  run,  yet 
that  it  was  his  duty,  under  these  circumstances,  to  insist  upon 
and  thus  obtain  payment;  and  that  his  failure  to  do  so  consti- 
toted  such  want  of  proper  care  and  diligence  as  would  render 
him  liable  to  the  extent  of  the  payment  which  he  might  have 
obtained  for  the  loss  occasioned  by  the  subsequent  insolvency 
of  Palmer. 

Do  the  instructions  thus  given  truly  present  the  law  of  the 
case?  We  think  they  do  not. 

It  may  properly  be  conceded  that  the  plaintiff  having  re- 
ceived the  notes  in  question  as  collateral  security,  his  duty  was 
not  limited  to  their  safe-keeping;  but  that  he  was  bound  so  to 
oonduct  himself  in  regard  to  them,  as  by  no  fault  of  commis- 
sion or  of  omission  to  prejudice  the  legal  rights  of  his  debtors 
from  whom  they  were  received.  But  even  in  the  absence  of 
any  special  agreement,  we  see  no  legal  right  of  the  defendants 
for  the  protection  of  which  they  could  reasonably  expect  or 
require  their  assignee  to  demand  and  insist  upon  payment  by 
Palmer,  before  the  expiration  of  the  time  given  by  the  express 
terms  of  the  note.  Having  agreed  with  Palmer  that  he  might 
make  payment  according  to  his  own  convenience,  at  any  time 
not  later  than  the  4th  of  April,  was  it  the  duty  of  their  assignee 
and  agent,  without  instructions,  not  only  to  demand,  but  to 
insist  upon  an  earlier  payment  ?  It  is  clear  that  none  of  their 
legal  rights  were  waived,  or  at  all  affected  by  this  fEulure  of 
the  plaintiff  to  require,  at  Palmer's  hands,  more  than  the  per- 
farmance  of  his  contract. 
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But  the  agreement  of  the  parties  to  the  mwignTnmt  was,  in 
this  case,  special  The  notes  assigned  were  not  dnSi  and  the 
defendants,  by  the  terms  of  their  assignment,  waived  demand 
and  notice  of  non-payment. 

This  assignment  was  an  absolute  guaranty  of  paymsnt,  and 
the  plaintiff  was  thereby  relieved  from  all  obligation  to  dmnand 
payment  when  the  note  matured;  and  if  so,  much  more  was 
he  imder  no  obligation  to  demand  and  insist  upon  an  earlier 
payment,  even  by  the  strict  rules  of  commercial  law  governing 
ordinary  indorsements. 

Judgment  of  the  court  of  common  pleas  reversed^  and  case 
renumded. 

Pkck,&  J^and  Oholson,  and  BbihkibhqiT)  JJ.,  conoumd* 

BAiniBT,  J.,  dissented. 

Wmoui  Cuanioa  wab  BaamrsD  Nom  as  OoixAnnuL  Sswiuyf  fat 
Us  debt,  iinooiMlitiiinally,  witfaoat  any  iutmoticaw  gorembig  the  oooim  cI 
oolleotunit  ho  is  bound  to  take  the  neoeency  etepe  to  perfaot  the  Itebility  eC 
the  peitieii  end  if  the  eeoority  ie  loiti  or  rendered  imaTailftble  by  hie  neglect 
he  ■  most  beer  the  loea  Bat  the  ooUeotioii  of  notee  pledged  as  ooOatand 
eeoority  may  be  made  the  sabjeot  of  agreement^  by  whidh  they  are  to  be  ool- 
leoted  in  a  partionlar  mawnerT  PkkmB  r.  Tat%ormigk'§  Adm^r^  fS  Am.  Dta. 


BUNLAP  V.   KSAFF. 

[14  0noSCASl^64] 

PfeiVATs  Acnov  WILL  HOT  Ldi  AOinivr  SuFiafwnt  ev  BboHWAn  to 
damages  snstained  from  bis  aegleot  to  keep  a  bridge  in  his  disfalal  in 
repair. 

This  action  was  brought  by  Dunlap  against  defendant,  whom 
he  alleged  to  be  supervisor  of  highways  in  Munson  township, 
that  he  suffered  a  bridge  in  his  district  to  decay  and  become 
unsafe;  that  plaintiff,  not  knowing  of  this  fact,  endeavored  to 
cross  this  bridge  with  his  wagon  and  team;  that  the  bridge 
broke,  and  that  his  property  was  damaged  in  the  sum  of  eight 
hundred  dollars.  Defendant's  demurrer  to  this  complainti 
upon  the  ground  that  it  did  not  state  £acts  sufficient  to  consti* 
tute  a  cause  of  action,  was  sustained. 

Fotristj  for  the  plaintiff  in  error. 

Thrasher^  Vurfee^  and  Bathawayf  tor  the  defendant  in  error. 
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By  Court,  PxoK,  C.  J.  It  is  undoubtedly  true  aft  a  general 
rule,  that  when,  by  statute,  the  performance  of  a  public  duty 
is  cast  upon  a  public  officer,  and  he  willfdlly  neglects  to  per^ 
form  that  duty,  by  which  neglect  another  sufifers  some  special 
damage,  the  person  thus  guilty  is  liable  in  an  action  on  the 
case  for  such  damages,  in  fsivor  of  the  party  injured,  unless 
the  statute  creating  the  duty  provides  a  peculiar  and  exclu- 
sive remedy;  and  that  such  private  remedy  is  not  taken  away 
by  the  mere  annexation  of  a  penalty  for  the  public  wrong, 
leooverable  by  indictment  or  at  the  suit  of  a  common  in- 
famer. 

But  this,  like  all  other  mere  general  rules,  is  subject  to  ex- 
ceptions, and  among  others,  as  ancient  perhaps  as  the  rule 
itseli^  is  this,  that  where  the  duty  is  imposed  by  statute  upon 
minor  political  organizations  or  quasi  corporations  without 
their  consent,  for  purposes  of  public  policy,  and  not  for  their 
benefit  but  that  of  the  public  at  large,  such  omission  of  duty 
lays  no  foundation  for  the  recovery  of  private  damages,  unless 
such  recovery  is  expressly  authorized  by  the  statute. 

The  primary  duty  of  keeping  the  public  roads  and  bridges 
in  this  state  in  repairs  is  cast  by  the  statute  upon  the  town- 
ships in  which  they  are  located.  The  trustees  are  authorized 
to  establish,  alter,  and  vacate  township  roads,  to  lay  off  the 
township  into  suitable  road  districts,  and  to  determine  the 
number  of  supervisors.  They  are  also  directed  to  apply 
the  funds  arising  from  the  county  road  tax  to  the  building  of 
bridges  and  repair  of  roads.  All  the  male  persons  of  the 
township,  between  the  ages  of  eighteen  and  fifty-five,  are 
required  to  perform  two  days'  labor  in  each  year  upon  the 
roads,  at  the  call  and  under  the  direction  of  Uie  supervisor; 
and  in  extraordinary  exigencies,  they  may  be  required  to  labor 
an  additional  day.  It  is  apparent,  then,  that  the  entire  bur- 
den of  keeping  the  roads  in  repair  is  cast  upon  the  township, 
and  the  action  of  the  trustees  in  the  first  instance,  and  of  the 
supervisor  in  the  second,  are  but  so  many  instrumentalities 
provided  by  law  for  the  performance  of  this  duty  by  the  peo- 
ple of  the  township,  and  the  liability  of  the  supervisor  should 
be  commensurate  only  with  that  of  the  township,  for  an  omis* 
sion  of  the  duty  he  is  thus  delegated  to  perform.  The  statute 
which  imposes  the  duty  of  repair  upon  titte  supervisor,  and  for 
that  purpose  permits  the  application  by  him,  to  a  limited  ex- 
tent, of  the  labor  and  funds  of  the  township,  while  it  subjects 
him  to  a  penalty  for  an  omission  of  the  duty,  does  not  ex- 
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pfeasly  authorise  snitB  for  special  damages  resulting  to  indi- 
▼iduals  from  its  non-performance. 

At  common  law,  the  several  parishes  in  England  were  bound 
to  repair  all  highways  within  their  respective  limits,  unless,  by 
prescription  or  otherwise  they  could  cast  the  burden  upon 
particular  persons  or  other  corporations,  and  were  subject  to 
indictment  if  they  failed  to  perform  the  duty;  but  were  not 
liable  to  the  suits  of  individuals  for  special  damages  occasioned 
by  the  want  of  repair.  This  latter  proposition  is  to  be  found 
in  Bro.  Abr.,  tit.  Sur  le  Case,  pi.  93,  and  is  now  the  settled 
law  in  England:  See  Russell  v.  Men  of  DevoUf  2  Term  Bep. 
667;  Marhinnon  v.  Pensofiy  26  Eng.  L.  &  Eq.  457.  It  has  also 
been  very  generally  affirmed  in  this  country.  In  Mower  ▼. 
Leicester^  9  Mass.  247  [6  Am.  Dec.  68],  which  was  an  action 
against  the  town  of  Leicester  for  damages  to  the  horse  of  the 
plaintiff,  caused  by  the  bad  repair  of  a  bridge  which  it  waa 
the  duty  of  the  town,  under  the  statute,  to  keep  in  repair,  it  is 
said  to  be  well  settled  that  no  such  action  would  lie  at  common 
law,  and  that  none  could  be  maintained  under  the  statute,  a* 
no  such  private  action  was  thereby  given.  The  court  remark 
that  *'  corporations,  created  for  their  own  benefit,  stand  upon 
the  same  ground  as  individuals/'  and  are  liable  for  neglect  of 
duty  at  the  suit  of  the  parfy  injured  thereby;  but  that  ^  qwui 
corporations  created  by  the  legislature  for  purposes  of  public 
policy  are  subject  by  the  common  law  to  an  indictment  for  the 
neglect  of  duties  enjoined  on  them,  but  are  not  liable  to  an 
action  for  such  neglect,  unless  the  action  be  given  by  some  stat- 
ute." The  like  distinction  is  also  taken  by  Chief  Justice  Par- 
sons, in  Riddle  v.  ProprietorSj  7  Mass.  186  [6  Am.  Dec.  35],  wha 
there  says:  '^We  distinguic^  between  proper  aggregate  cor- 
porations and  the  inhabitants  of  any  district  who  are,  by  stat* 
ute,  invested  with  particular  powers  without  their  consent 
These  are  in  the  books  sometimes  called  quasi  corporationB. 
Of  this  description  are  counties  and  hundreds  in  England,  and 
counties,  towns,  etc.,  in  this  state.  Although  ^uasi  corporations 
are  liable  to  information  or  indictment  for  a  neglect  of  a  pubUo 
duty  imposed  on  them  by  law,  yet  it  is  settled  in  the  case  of 
Russell  V.  Men  of  Devon^  2  Term  Rep.  667,  that  no  private  ac- 
tion can  be  maintained  against  them  for  a  breach  of  their  cor- 
porate duty,  unless  such  action  be  given  by  statute."  So  in 
Bartlett  v.  Crosier,  17  Johns.  439  [8  Am.  Dec.  428],  it  was  held 
that  a  suit  against  an  overseer  of  highways  could  not  be  main- 
tained by  an  individual  to  recover  damages  to  his  mare  occa* 
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flkmed  by  the  oveneer'B  neglect  to  repair  a  bridge,  where  such 
right  of  action  is  not  expressly  given  by  the  statute.  The 
chancellor,  in  delivering  the  unanimous  opinion  of  the  court, 
says,  that  the  law  renders  public  officers  liable  to  special  dam- 
ages for  a  neglect  of  duty  only  in  those  cases  "  in  which  their 
services  are  not  gratuitous  or  coerced,  but  voluntary  and  at- 
tended with  compensation,  and  where  the  duty  is  entire,  abso- 
lute, and  perfect. 

The  services  of  a  supervisor  under  our  statute  cannot  be 
said  to  be  entirely  voluntary.  He  is  subject  to  a  fine,  if  ho 
refuses  to  serve  when  elected  to  the  office.  His  duty  is  not 
entire,  it  being  shared  with  others.  The  township  trustees  are 
required  by  the  same  statute  to  apply  the  road  tax  to  the 
building  of  bridges  and  the  repair  of  roads,  and  to  contract  for 
the  erection  of  bridges,  and  to  accept  them  when  completed. 
Nor  is  his  duty  '^absolute  and  perfect."  It  is,  beyond  ques- 
tion, dependent  upon  having  within  his  control  unappropriated 
funds  and  labor,  belonging  to  the  township,  and  sufficient  to 
make  the  required  repairs.  The  present  ability  of  the  super- 
visor is  not  stated  in  the  petition;  and  it  is  said  in  the  last 
case  that  such  omission  is  not  aided  by  verdict  He  is  only 
bound  under  special  circumstances  occurring  while  he  is  in 
office;  and  it  is  those  special  circumstances  that  create  the 
duty,  and  not  the  office  by  itself.  Both  must  concur  to  create 
the  duty,  and  the  absence  of  the  one  is  just  as  fatal  to  the 
right  of  action  as  the  absence  of  the  other. 

Lynn  v.  AdamSj  2  Cart.  143,  is  a  case  very  similar  to  the 
one  under  consideration.  It  was  a  suit  against  a  supervisor 
for  willful  neglect,  causing  the  death  of  plaintiff's  horse;  and 
it  was  held  in  that  case  ''that  a  private  action  will  not  lie 
against  a  supervisor,  for  damages  sustained  from  his  neglect 
to  keep  the  roads  and  bridges  in  his  district  in  repair."  Smith, 
J.,  examines  the  authorities  at  some  length,  and  arrives  at  the 
conclusion  that  the  supervisor  could  not  be  subjected  in  the 
action;  and  under  a  statute  similar  in  that  respect  to  ours,  he 
also  holds  that  the  services  of  the  supervisor  are  not  voluntary, 
within  the  rule.  He  also  places  the  liability  of  the  supervisor 
upon  the  same  grounds  as  that  of  the  township;  as  was  also 
done  by  the  chancellor  in  Bartlett  v.  CrorieVy  17  Johns.  439  [8 
AnL  Dec.  428];  see  also  Morey  v.  Newfanej  8  Barb.  646. 

In  several  of  the  states,  provision  has  been  made  for  the  re- 
ooveiy  of  damages  by  private  suit  against  towns  for  not  re- 
pairing roads,  bridges,  etc.;  but  in  all  of  them  it  has  been  held. 
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lu  strict  a£Snnance  of  the  common-law  rule  we  have  adverted 
to,  that  the  liability  is  created  solely  by  statute,  and  cannot, 
therefore,  be  extended  beyond  the  precise  statutory  measure: 
Bee  cases  cited  from  Vermont,  New  Hampshire,  Maine,  Massa^ 
chusetts,  and  Connecticut,  in  Angell  on  Highways,  268. 

These  authorities  seem  decisive  of  the  question  raised  by  the 
demurrer,  and  show  conclusively  that  the  action  in  the  court 
below  cannot  be  maintained. 

If  there  were  any  doubt  as  to  the  asserted  liability  of  the 
supervisor  in  this  case,  a  reference  to  sections  13  and  18  of  the 
some  statute  would  dissipate  the  doubt,  and  exclude  all  pre- 
sumption of  a  legislative  intent  to  attach  any  such  liability  to 
the  duty  imposed  upon  a  supervisor.  By  those  sections,  per- 
sons injured  by  obstructions  placed  upon  a  road  or  highway 
may  sue  the  wrong-doer  for  the  injuries  inflicted;  and  tl^ 
omission  to  reserve  a  similar  right,  in  favor  of  persons  injured 
by  the  neglect  or  misconduct  of  a  supervisor,  certainly  affords 
a  strong  presumption  that  no  such  remedy  was  intended.  The 
office  is  one  of  no  emolument,  but  of  much  perplexity, — its 
duties  onerous,  its  powers  extremely  limited,  and  its  compen- 
sation trivial.  No  one  now  covets  but  all  seek  to  evade  it 
If  to  its  other  embarrassments  liability  to  private  suits  should 
be  superadded,  no  responsible  citizen  would  accept  it^  though 
the  pen&lty  for  refusal  were  increased  many  fold. 

The  supervisor  was  not,  as  an  individual,  under  any  obliga- 
tion to  repair  the  bridge,  and  the  statute  imposing  the  public 
duty  does  not  confer  a  private  right,  nor  impose  a  private  duty 
as  to  third  persons,  as  is  done  where  a  deed  is  delivered  to  a 
recorder  for  entry,  or  a  writ  to  a  sheriff  for  service  and  return. 
In  the  latter  instances,  and  others  of  a  similar  character,  the 
statute  imposes  a  personal  duty  for  the  benefit  of  the  person 
invoking  its  aid;  and  the  officer  would  doubtless  be  liable  for 
the  special  injury  resulting  from  an  omission  to  perform  the 
duty  enjoined.  Of  this  latter  class,  also,  are  the  cases  of  a  refusal 
by  the  judges  of  an  election  to  receive  a  lawful  vote  tendered 
them:  Jeffriea  v.  Ankeny,  11  Ohio,  872,  376;  and  a  willful  re- 
fusal by  a  supervisor  to  give  a  certificate  for  work  done  on  the 
highway:  Brick  v.  Oreerif  Wright,  86; — both  are  breaches  of 
a  personal  duty  imposed  by  the  statutes. 

Laws  imposing  upon  supervisors  the  duty  of  repairing  roads 
and  highways,  and  subjecting  them  to  penalties  for  misconduct 
in  office,  have  been  in  force  in  this  state  ever  since  1804;  and 
yet  counsel,  with  all  their  industry,  have  not  found  a  single 
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weU-considered  case,  in  which  an  action  for  special  damages 
for  a  anperviflor's  neglect  to  repair  has  been  maintained;  al- 
though  hundreds  of  instances  must  have  occurred  within  that 
period  in  which  such  injuries  have  been  inflicted;  and  that 
tact  alone  is  strong  if  not  condusiye  evidence  that  in  publio 
estimation  no  such  action  is  maintainable. 

We  will  conclude  this  opinion  by  adopting  the  language 
of  the  chancellor,  in  the  case  cited  from  17  Johnson,  and  by 
substituting  '^ supervisors "  for  "overseers"  (who  discharge  a 
similar  duty  in  the  state  of  New  York);  his  remarks  are 
peculiarly  applicable  to  our  condition.  The  learned  chan- 
cellor says:  "  We  have  every  reason  to  presume  that  our  legis- 
lature did  not  intend  to  charge  the  officers,  intrusted  with 
the  superintendence  and  repair  of  the  public  roads  and 
bridges,  with  any  greater  responsibility  by  private  suit  than 
the  penally  given  against  overseers  for  neglect  of  duty.  If 
that  had  been  their  intention,  and  if  they  had  meant  to  in- 
troduce a  new  rule  on  the  subject,  I  think  the  law  would  and 
ought  to  have  been  more  explicit.  To  sustain  an  action  at 
this  day  against  all  former  practice,  is  taking  these  officers 
by  surprise.  We  have  had  our  overseers  from  the  first  set- 
tlement of  the  colony;  and  the  weight  and  responsibilily  of 
the  trust  must  have  been  understood  and  settled  in  publio 
opinion,  according  to  the  English  law." 

Judgment  of  the  common  pleas  affirmed. 

Gholsok,  Bbinkbbhoff,  Soott,  and  RAmner,  JJ.,  oon- 
coned. 
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Walker  v.  Walker. 

ri4  Ohio  Stati,  187.1 

JoDT  Wnx.  — An  instnunent  by  which  a  hnsband  uid  wife  Jointly  nttMug^ 
to  make  a  testamentary  disposition  of  the  property  of  boliiy  to  treat  it  a» 
a  joint  fond,  jointly  devising  the  real  property  oi  the  wife,  and  jointly 
giTxng  legacies  oat  of  the  personalty  of  both,  cannot  be  admitted  to  pro- 
bate as  the  will  of  either,  or  of  both.  Sach  an  instnunent  is  in  its  nature' 
irrevocable,  and  contravenes  the  policy  of  the  law. 

JoxHT  Will  is  Uvkmowv  to  Testaxxmtabt  Law  of  This  Coubtrt. 

In  Instrumxnt  BIads  bt  Husband  and  Whx  as  Joint  Wilu  in  Whusb 
some  of  the  bequests  are  several,  and  some  joint,  the  former  cannot  hm 
executed  and  the  latter  rejected,  as  the  several  provisums  may  have  beea 
influenced  by  the  joint,  and  the  intention  of  the  testator  would  be  tlui» 
defeated. 

In  Pbocbbdino  Impbaohino  VALnurr  of  Will,  It  is  Imtbofbb  to  RiNnnr 
Final  judgment  on  a  demurrer  to  the  answer.  Whether  the  writing  im* 
question  is  the  last  will  and  testament  of  the  perty,  is  a  qoestion  which* 
must  be  tried  by  a  jury. 

The  opinion  states  the  case. 

Sadler  and  Vedder^  for  the  plaintiffs  in  error. 
Stone  and  Minor ^  for  the  defendants  in  error. 

By  Court,  Brinkbbhoff,  J.    We  are  told  by  coonseli  in  ih»^ 
argument  of  this  case,  that  the  pleadings  in  the  court  below 
were  finally  framed  with  a  view  to  present  the  sole  questioiiy 
whether  the  paper  writing,  which  is  the  subject  of  controversjr 
here,  is  or  can  be,  by  the  laws  of  Ohio,  regarded  as  in  any  way 
a  valid  testamentary  instrument, — either  as  the  joint  will  af 
David  and  Hanna  Walker,  or.  as  the  several  will  of  each  or 
either  of  them.    This,  too,  is  the  question  which  counsel  have- 
argued.    We  have  not  felt'  ourselves  at  liberty  to  evade  the 
question;  for  if  on  a  point  of  practice  we  were  now  to  do  bo^ 
the  question  would  doubtless  presently  reappear,  and  be  fi)I« 
lowed  by  the  evil  of  a  more  protracted  litigation. 

In  considering  the  question,  it  is  of  primary  importance  to- 
have  a  definite  idea  of  what  the  question  is;  and  to  this  end^ 
to  notice  what  it  is  not. 

It  is  not  a  question  relating  to  a  will,  joint  in  form  merely, 
as  being  drawn  upon  the  same  sheet  of  paper,  executed  simul- 
taneously,  and  emplo3ring  terms  at  the  beginning  and  close  of' 
the  instrument  which,  considered  by  themselves,  would  imply 
that  it  was  the  joint  act  of  the  parties,  while  in  the  body  oT 
the  will  its  provisions  arc  such  as  to  be  really  and  necessarily 
several  in  their  Bubstance,  operation,  and  effect.     As  where  iL 
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and.  6,  joming  in  the  execution  of  one  testamentary  instru- 
ment, therein  declare  their  will  to  be  that,  on  the  death  of 
either  of  them,  the  survivor  shall  have  the  property  of  the  one 
who  dies  first.  Such  wills  have  been  called  mutual  wills,  by 
way  of  contradistinction  from  joint  wills;  and  in  Connecticut 
and  Georgia,  they  have  been  upheld;  because,  it  is  said,  they 
are,  though  joint  in  form,  necessarily  several  in  iheir  operation 
and  effect;  inasmuch  as  under  such  an  instrument  there  can  be 
but  one  giver  and  one  taker, — the  whole  taking  effect  on  the 
death  of  that  one  who  first  dies,  operating  only  on  the  estate  of 
that  one,  —  and  there  being,  therefore,  in  substance  and  effect^ 
but  one  testamentary  instrument:  Levfis  v.  Seofield^  26  Conn* 
462  [68  Am.  Dec.  404];  Ewns  v.  Smithy  28  Oa.  98  [73  Am. 
Dec  761].  Nor  is  this  the  case  of  a  will  where  A  and  B  join 
in  the  execution  of  what  is,  in  form,  a  joint  will,  but  which 
only  disposes  of  property  of  which  A  is  the  sole  owner,  as 
shown  by  evidence  aliunde  the  will.  Such  an  instrument  has 
been  sustained  as  the  several  will  of  A;  B,  having  nothing  on 
which  the  will  could  operate,  being  held  to  be  a  mere  cipher  in 
the  transaction:  Sogers  et  ol.,  AppeUantSy  11  Me.  808. 

Nor  is  this  the  case  of  a  will  of  which  we  have  found  no 
example  in  the  books,  but  which  may  be  readily  imagined, 
where,  though  the  instrument  be  in  form  and  mode  and  time 
of  execution  joint,  yet,  in  the  body  of  the  instrument,  the  tes- 
tators each  severally  devise  or  bequeath  to  the  objects  of  their 
bounty,  respectively,  portions  of  the  estate  of  each. 

Upon  questions  presented  by  such  wills  as  these,  we  do  not 
assume  to  pass.  We  leave  them  to  be  determined  when  they 
arise.' 

Nor  is  this  the  case  of  a  bill  in  equity,  based  upon  a  compact 
or  contract  of  parties  embodied  in  the  form  of  a  testamentary 
instrument,  and  seeking  a  decree  for  a  specific  performance  of 
the  agreement.  A  case  of  that  kind  might  present  difficulties 
with  which  we  have  now  neither  occasion  nor  disposition  ta 
grapple. 

But  we  regard  the  case  as  simply  a  proceeding  under  the 
statute  to  contest  the  validity  of  a  will;  in  which,  on  the  fieu^e 
of  the  will,  taken  in  connection  with  the  admitted  circum- 
stances and  relations  of  the  alleged  testators,  the  question  is 
presented  whether  the  instrument,  which  has  been  admitted  to 
probate,  can,  as  a  will,  have  any  legal  validity.  And  the  case 
is  one  in  which  two  parties,  husband  and  wife,  attempt  to 
make  a  will,  which  is  not  joint  in  form  merely,  and  capable 
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only  of  a  Beveral  operatiou  and  effect;  but  one  which  is  joint 
in  substance;  where  the  parties  to  it  are  severally  owners  of 
property  in  Uieir  individual  rig^t;  where  they  attempt  jointly 
to  dispose  of  the  property  of  each,  and  to  treat  it  as  a  joint 
fund,  jointly  devising  the  real  property  of  fhe  wife,  and  jointly 
bequeathing  legacies  out  of  the  personalty  of  both,  without 
designating  the  proportion  in  which  the  personalty  of  each  or 
either  shall  contribute  for  their  payment;  and  from  which  it  is 
evident  that  the  provisions  of  the  instrument  must  have  been 
a  matter  of  negotiation  between  the  parties,  and  in  which  the 
disposition  which  each  of  the  parties  would  be  willing  to  make 
of  his  or  her  property  would,  of  course,  be  influenced  and  mod- 
ified by  the  dispositions  which  would  affect  the  property  of  the 
other.  In  short,  if  there  can  be  such  a  thing  as  a  joint  will, 
this  is  a  joint  will. 

If  we  look  at  this  question  solely  in  the  light  which  decided 
cases  and  the  opinions  of  elementary  writers  throw  upon  it,  we 
are  left  in  doubt  and  uncertainty. 

In  1  Williams  on  Executors,  10,  it  is  said:  '^Another  dif- 
ference between  a  wiU  and  a  deed  may  be  mentioned,  that 
there  cannot  be  a  joint  or  mutual  will;  an  instrument  of  such 
a  nature  is  unknown  to  the  testamentary  law  of  this  country.'' 
Again,  on  page  104,  he  says:  ^'It  has  already  been  stated  that 
a  mutual  and  conjoint  will  is  unknown  to  the  testamentary 
law  of  this  country.  One  ground  of  objection  to  such  an  in- 
strument as  testamentary,  is  its  irrevocability.  However,  such 
awill  may,it  should  seem,  in  some  cases,  be  enforced  inequity 
as  a  compact."  And  he  then  proceeds  to  notice  two  cases  to 
which  we  will  refer  hereafter. 

So  in  1  Jarman  on  Wills,  26,  it  is  said:  "A  joint  or  mutual 
will  is  said  to  be  unknown  to  the  testamentary  law  of  Eng- 
land. One  objection  to  such  an  instrument  as  testamentary, 
is  its  irrevocability;  for  it  is  the  essence  of  a  will  that  it  is 
ambulatory,  and  may  be  revoked  at  any  time  prior  to  the 
death  of  the  testator.  Thus  in  Clayton  v.  Livermany  3  Dev.  &  B. 
558,  it  was  held  that  a  paper  writing  executed  by  two  persons, 
making,  after  the  death  of  both,  a  joint  disposition  of  aU  their 
property,  cannot  be  admitted  to  probate  as  a  conjoint  or 
mutual  will.  And  such  a  paper  writing  cannot  be  proved  as 
the  separate  will  of  either  of  the  supposed  testators,  because  it 
purports  to  be  a  joint  and  not  a  separate  will,  and  because  it 
implies  from  its  structure  an  agreement  between  them,  which 
is  inconsistent  with  its  revocability,  and  therefixre  prevents  its 
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operation  as  a  wilL  However,  such  a  will  may,  it  should 
seem,  in  some  cases,  be  enforced  in  equity  as  a  compact." 

In  the  case  of  the  Earl  of  Darlington  v.  Pulterhey^  1  Cowp. 
260,  Lord  Mansfield,  considering  the  question  whether  a  com- 
mon-law power  to  appoint  by  deed  was  well  executed  by  a 
will  or  not,  says:  '^The  first  requisite  which  the  power  pre- 
scribes is  impossible  to  be  performed  by  will;  which  is,  that  it 
shall  be  by  joint  deed  of  Lord  Bath  and  his  son.  Now,  there 
cannot  be  a  joint  will." 

The  cases  of  Dufour  y.  Pereira^  1  Dick.  419,  and  Walpole  y. 
Osrfordj  8  Ves.  Jr.  402,  haye  really  nothing  to  do  with  this  case 
r^arding  it,  as  we  do,  simply  as  a  proceeding  under  the  stat- 
ute, for  contesting  the  yalidity  of  a  will,  lu  those  cases,  the 
first  seems  to  haye  been  the  case  of  a  joint  will,  and  the  latter 
of  separate  wiUs  mutually  made  in  pursuance  of  an  agreement 
between  the  respectiye  t^tators.  In  both  cases,  a  reyocation, 
or  modification,  was  made  by  one  of  the  parties  to  the  joint 
will,  or  mutual  wills.  In  neither  case  was  the  question  of  the 
yalidity  of  any  of  these  instruments,  as  wills,  before  the  court. 
On  that  point,  no  decision  was  made, — no  opinion  expressed. 
In  both  cases,  they  were  proceedings  in  equity  to  enforce  the 
performance  of  contracts,  compacts,  or  agreements,  alleged  to 
be  embodied  in  instruments  testamentary  in  form.  In  the 
first  case,  Lord  Camden  sustained  the  alleged  compact,  and 
held  the  attempted  reyocation  to  be  of  no  effect;  in  the  second 
case,  Lord  Loughborough  sustai'^^nl  the  reyocation;  not  how- 
eyer,  it  would  seem,  on  the  ground  either  of  the  yalidity  or 
the  inyalidity  of  such  instruments,  whether  considered  as  wills 
or  as  compacts,  but  on  the  ground  of  the  uncertainty  and  un- 
fidmees  of  the  allied  compact.  These  cases,  I  repeat,  haye 
nothing  to  do  with  the  question  before  us.  When  a  petition, 
in  the  nature  of  a  bill  in  equity,  is  filed  to  enforce  any  con« 
tract  which  may  be  supposed  to  be  embodied  in  the  instrument 
under  consideration,  then,  and  not  until  then,  may  these  cases 
haye  a  bearing  on  the  question  to  be  considered. 

We  haye  said  that  these  cases  haye  no  application  to  the 
question  before  us;  and  we  may  say  the  same  in  respect  to 
the  cases  of  Bogers  et  aLy  in  Maine;  Levfis  y.  Scofieldy  in  Con- 
necticut, and  Ewvns  y.  Smithy  in  Georgia,  before  referred  to; 
for  in  all  of  those  cases  the  wills  respectiyely  were  sustained 
on  the  ground  that  though  they  were  joint  in  form  they  yet 
were,  and  from  their  structure  and  the  nature  of  their  proyi- 
aioDS,  yiewed  in  the  light  of  surrounding  circumstances,  could 
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be  only  separate  wills  in  their  substanoe,  operation,  and  effect 
And  in  all  thoee  cases  the  oourts  which  decided  them  are 
carefol  to  distinguish  between  such  wills  and  those  which  are 
joint  alike  in  form  and  in  substance.  And  in  none  of  them  is 
there  the  least  intimation  that  a  paper  like  the  one  now  under 
consideration  would  be  upheld  as  a  testamentary  instrument. 

Thus  far,  it  will  be  seen,  we  have  no  decided  case  upon  the 
question  before  us;  but  we  have  the  opinion  of  Lord  Mans- 
field, expressed  arguendo^  and  the  opinions  of  learned  elemen- 
tary writers,  in  Williams  and  Jarman,  to  the  effect  that  such 
a  thing  as  a  joint  will  cannot  be,  and  is  unknown  to  the  testa- 
mentary laws  of  England. 

We  will  now  notice  the  adjudged  cases,  so  £Eur  as  we  are 
aware  of  the  existence  of  such. 

The  first  case  in  England,  of  which  we  are  aware,  is  that  of 
Hobson  V.  Blaehburuj  1  Add.  Ecc.  274.  The  instrument  passed 
upon,  in  that  case,  resembles  thoee  in  the  cases  from  Georgia 
and  Connecticut,  before  referred  to.  A  brother  and  two  sisters 
joined  in  the  execution  of  an  instrument  of  testamentary 
form,  providing  (subject  to  a  condition  not  necessary  to  be 
here  noticed),  in  substance,  that  in  case  of  the  death  of 
either,  the  property  of  the  deceased  should  go  to  the  sur- 
vivors; and  on  the  death  of  a  second  parfy  to  the  instrument, 
the  whole  should  go  to  the  last  survivor.  But  the  case  differs 
from  the  Greorgia  and  Connecticut  cases  in  this,  that  after  the 
death  of  one  of  the  parties  to  the  instrument,  one  of  the  sui^ 
vivors  made  another  will,  which,  in  effect,  superseded  and 
revoked  the  former  joint  will;  and  on  her  death,  both  the 
joint  will  and  the  subsequent  separate  will  were  ''pro- 
pounded," or  offered  for  probate  as  the  last  will  and  testa- 
ment of  the  maker  of  both.  Probate  of  the  joint  wiU  was 
rejected.  And  Sir  John  NichoU,  deciding  the  case,  says:  ''  I 
have  no  hesitation  whatever  in  rejecting  the  allegation  pro- 
pounding the  mutual  or  conjoint  will,  as  that  of  the  party 
deceased  in  this  cause,  on  the  principle  that  an  instrument  of 
this  nature  is  unknown  to  the  testamentary  law  of  this  coun- 
try; or  in  other  words,  that  it  is  unknown,  as  a  will,  to  the 
law  of  this  country  at  idl.  It  may,  for  aught  that  I  know,  be 
valid  as  a  compact;  it  may  be  operative,  in  equity,  to  the  ex- 
tent of  making  the  devisees  of  the  will  trustees  for  performing 
the  deceased's  part  of  the  compact.  But  these  are  considera- 
tions wholly  foreign  to  this  court,  which  looks  to  the  instru- 
ment entitied  to  probate  as  the  deceased's  will,  and  to  that 


Deo.  1862.]  Walker  v.  Walkxb.  479 

only.  The  allegation  plainly  proceeds  npon  the  notion  of  the 
irrevocability  of  the  instrument  which  it  propounds  as  the  will 
of  the  deceased.  Why,  this  very  circumstance  destroys  its  es* 
sence  as  a  will,  and  converts  it  into  a  contract, — a  species  of  in- 
strument  over  which  this  court  has  no  jurisdiction.  Upon  these 
broad,  and  as  I  apprehend  sufficiently  intelligible,  grounds,  I 
reject  this  allegation." 

The  next  English  case  is  that  of  Stracey  and  W^fSf  decided 
on  motion  by  the  prerogative  court  of  Canterbury,  and  reported 
in  1  Dea.  &  S.  6.  It  seems  to  be  a  case  entirely  in  point,  and 
was  decided  directly  the  other  way.  "  Lady  Stracey,"  it  is  said, 
*^had  a  power  of  appointment  by  will  over  certain  property; 
and  Sir  J.  H.  Stracey  had,  as  survivor,  a  power  of  appointment 
over  other  property,  independent  of  his  general  property."  The 
statement  in  respect  to  the  form  and  contents  of  the  will  is  as 
follows:  ^'The  will  commenced:  'We,  Josias  Henry  Stracey 
and  Diana  Stracey,  do  hereby  declare  this  to  be  our  last  will; 
and  after  the  payment  of  all  our  just  debts  and  funeral  ex- 
penses, we  direct  that  all  our  moneys,'  etc.  Certain  bequests 
were  then  given  to  their  children;  and  there  was  an  appoint^ 
ment  of  executors  of '  this  our  joint  will.' "  It  was  attested  also 
as  the  will  of  both.  And  both  being  dead,  and  no  revocation 
having  been  made  by  either,  '^  Deane  moved  the  court  to  decree 
probate  of  the  paper,  as  the  last  will  and  testament  of  Diana 
Stracey,  to  be  granted  to  the  executors,  limited  to  all  such  per- 
sonal estate  and  effect  as  she,  the  said  D.  S.,  had  a  right  to 
appoint  or  dispose  of;  -  also  to  decree  a  special  general  probate 
of  the  said  paper,  as  the  last  will  and  testament  of  Sir  J.  H.  S. 
to  the  executors."  The  following  is  the  opinion  entire  as  re- 
ported:— 

"Sir  John  Dodson:  I  think  you  are  entitled  to  the  prayer  of 
your  motion.  Hobson  v.  BlachUmmj  1  Add.  Bcc.  274,  when 
examined,  is  certainly  not  an  authority  against  you.  The 
paper  should  have  been  proved  as  the  will  of  Lady  Stracey 
upon  her  decease,  but  that  cannot  affect  the  right  of  the  execu- 
tors now," 

The  last  English  case  is  that  of  In  the  Ooods  of  RavMy  de- 
cided by  the  court  of  probate  in  1858, 1  Swab.  &  T.  144  It 
was  the  joint  will  of  two  brothers,  who  were  in  partnership  as 
farmers,  and  were  joint  tenants  of  .certain  real  estate,  giving 
and  making  several  specific  legacies  and  bequests  to  various 
persons,  and  jointly  devising  the  real  estate  to  another.  By 
the  express  terms  of  the  will,  no  part  of  it  was  to  have  effect 
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ontil  after  the  death  of  both  testators.  On  the  death  ot  one 
of  the  brothers,  the  paper  was  offered  for  probate,  and  the  court 
held  that  such  an  instroment  could  not  be  admitted  to  probate 
until  after  the  death  of  both  the  parties.  Sir  C.  Cieswell,  in 
rejecting  the  application,  named  no  objection  to  the  probate 
other  than  the  &ct  that  one  of  the  parties  to  the  installment 
was  yet  living;  thus  leaving  us  to  infer  that  if  both  had  been 
dead  he  would  have  admitted  it  to  probate. 

Coming  now  to  this  country,  we  find  but  two  cases  which 
seem  to  have  a  bearing  on  the  subject.  The  first  is  Clayton  v. 
Livermany  decided  by  the  supreme  court  of  North  Carolina  in 
1837,  2  Dev.  &  B.  568.  It  is  very  closely  in  pdnt  with  thai 
before  us,  and  in  the  opinion  of  the  court,  as  reported,  the  law 
of  the  case  is  veiy  thoroughly  discussed,  botii  on  principle 
and  authority.  There  the  jMirties,  two  unmarried  sisters, 
gave,  after  their  decease,  a  negro  man  to  one  nephew,  and 
another  negro  man  and  all  the  rest  of  their  property,  after 
their  decease,  to  another  nephew.  In  form  and  mode  of  exe- 
cution, the  instrument  was  throughout  a  joint  one.  The 
following  is  a  very  accurate  syllabus  of  the  case:  '^A  paper 
writing  executed  by  two  persons,  making,  afl»r  both  their 
deaths,  a  joint  disposition  of  all  their  property,  cannot  be  ad- 
mitted to  probate  as  a  mutual  or  conjoint  will.  And  it  was 
held,  Daniel,  J.,  dissenting,  that  such  a  paper  writing  could 
not  be  proved  as  the  separate  will  of  either  of  the  supposed 
testators,  because  it  purported  to  be  a  joint,  and  not  a  separate 
will;  and  because  it  implied,  from  its  structure,  an  agreement 
between  them,  which  was  inconsistent  with  its  revocability, 
and  therefore  prevented  its  operation  as  a  will." 

The  second  case  is  that  of  Ex  parte  Day^  decided  by  the 
surrogate  of  the  county  of  New  York,  1  Bradf.  476.  The  state- 
ment of  that  case,  as  reported,  is  very  brief,  and  is  as  follows: 
"  The  will  propounded  for  probate  is  an  olograph,  bearing  date 
August  20,  1850.  The  last  clause  of  it  purports  to  be  a  testa- 
mentary disposition  by  the  decedent's  wife,  of  some  property 
belonging  to  her  in  her  own  right;  in  the  language  of  the  will, 
<  testified  by  her  signature  hereto.'  The  will  was  executed 
under  seal,  both  by  the  decedent  and  by  his  wife,  in  the  pres- 
ence of  three  witnesses."  The  learned  surrogate,  in  deciding 
to  admit  the  paper  to  probate  as  the  will  of  the  deoedenti 
goes  into  a  somewhat  elaborate  discussion  of  the  subject  of 
joint  wills,  and  agues  in  favor  of  their  validity;  but  from  his 
brief  statement  as  to  the  character  and  contents  of  the  will 
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before  him  for  probate,  it  would  eeem  that  the  instrument, 
though  executed  jointly  by  husband  and  wife,  was,  in  its 
terms,  as  employed  in  the  body  of  the  will,  and  in  its  opera- 
tion and  effect,  the  separate,  will  of  each;  for  all  that  is  said  as 
to  the  provisions  of  the  will  is,  that  ^'  the  last  clause  of  it  pur- 
ports to  be  a  testamentary  disposition  by  the  decedent's  wife 
of  some  property  belonging  to  her."  This  is  very  different 
finom  the  will  in  this  case,  and  does  not  raise  the  question  we 
are  called  on  to  decide. 

By  this  oontraiiely  of  decision  and  opinion  abroad,  there 
being  no  Ohio  case  on  the  subject,  it  seems  to  me  we  are 
thrown  back  upon  the  consideration  of  the  question  on  prin- 
ciple, with  such  aids  as  we  may  gather  from  the  policy  of  our 
]iq;islation« 

As  has  been  said  by  Williams  and  Jarman,  the  principal 
objection  to  a  Joint  will  is  the  quality  of  revocability  which 
is  inherent  in  a  will.  It  is  of  the  essence  of  a  will  that  it  is 
lerocable.  An  irrevocable  will  is  an  anomaly,— a  contradiction 
in  terms.  It  is  the  first  deed  and  the  last  will,  which  is  oper^ 
ative.  It  is  the  policy  of  our  law  that  wills  may  be  readily 
revoked;  and  hence,  our  statute  of  wills  provides  'Hhat  a  will 
shall  be  revoked  by  the  testator's  tearing,  canceling,  obliterat- 
ing, or  destroying  the  same  (with  the  intention  of  revoking  it), 
by  the  testator  himself^  or  by  some  person  in  his  presence,  or 
by  his  direction'';  or  by  some  other  writing  executed  with 
the  same  formalities  as  a  will  as  well  as  by  operation  of  law. 
Wills  ought  to  be  readily  revocable,  and  always  subject  to 
modification.  And  among  the  leading  reasons  on  which  the 
law  proceeds  in  allowing  testamentary  dispositions  of  property 
in  fSEtcilitating  their  revocation  and  modification,  and  in  the 
indulgence  and  tenderness  with  which  testators  are  regarded 
when  their  testamentary  capacity  is  questioned,  are  these: 
1.  That  the  circumstances  of  a  testator,  and  the  ciiaracter, 
fcrtones,  and  wants  of  the  natural  objects  of  his  bounty,  are 
•alject  to  oonstant  change.  To-day  a  testator  makes  his  will; 
to-morxow  a  daughter  is  widowed,  or  a  son  is  crippled;  and  so, 
what  would  be  reasonable  in  a  will  to-day  becomes,  unreason- 
able  by  the  accident  of  to-morrow;  2.  That  this  abaolate  power 
of  testamentary  disposition  of  property,  of  revocation  and  modi- 
fication, is  a  protection  to  the  natural  £9ebleness  and  dependence 
of  age;  enabling  it,  by  its  power  to  disappoint  or  to  fulfill  the 
expectations  of  others,  to  command  that  respectful  attention 
which  might  otherwise  be  refused  by  the  natural  indifferem)* 
AM.  DM.  VOL.  Lxxxn--«i 
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of  strangerSi  or  unnatural  indifference  of  relatives.  And  just 
BO  far  as  a  joint  will  clogs  the  power  of  convenient  revocatioCf 
it  contravenes  the  policy  of  the  law.  We  are  not  now  required 
to  decide  the  question  whether  equity  will  enforce  the  compacts 
which  may  be  embraced  in  an  attempted  joint  will,  and  thus 
in  effect  to  enable  parties  to  make,  not  only  a  joint  will,  but 
one  which  is  irrevocable;  and  we  therefore  pass  it  witliout 
further  observation.  But  aside  from  this  question,  it  seems  to 
UB  evident  that  the  sanctioning  of  such  a  will  must  operate  to 
clog  the  power  of  convenient  revocation.  In  the  case  of  an  in- 
dividual testator  and  a  separate  will,  the  instrument  is  naturally 
either  in  his  own  manual  custody  or  complete  control;  and 
revocation  by  '^  tearing,  canceling,  obliterating,  or  destroying," 
is  easy;  but  in  the  case  of  a  joint  will,  either  one  alone  of  the 
parties  to  it,  or  a  third  person,  would  become  its  custodian; 
and  if  one  of  the  parties  is  illiterate  or  bed-ridden,  or  is  other> 
wise  incapable  of  or  indispoBed  to  the  execution  of  a  written 
revocation,  the  last  will  of  that  party  may  be  defeated.  And 
these  considerations  apply  with  increased  force  where  the  at- 
tempted  joint  will  is  that  of  husband  and  wife,  and  where  the 
husband  naturally  becomes  the  custodian  of  the  instrument.^ 

Again,  such  wills  as  this  necessarily  include  something  in 
the  nature  of  a  compact.  Each  provision  must  be  made  in 
view  of,  or  in  consideration  of,  and  be  influenced  by,  every 
other  provision  of  the  will.  And  this  fact  interposes  a  moral 
barrier,  at  least,  to  the  exercise  of  the  power  of  revocation, 
however  changed  may  be  the  circumstances  of  the  testator  or 
the  deserts  or  needs  of  the  objects  of  his  bounty.  And  if  we 
say  the  will  may  be  revoked  while  both  parties  are  living,  but 
not  after  the  death  of  one,  then  we  make  that  anomalous  thing 
an  irrevocable  will;  or  if  we  say  that  either  may  revoke  as  to 
him  or  herself  after  the  death  of  the  other,  then  we  must  either 
hold  the  will  to  be,  in  effect,  revoked  as  to  both,  or  open  the 
door  to  cruel  frauds  upon  the  deceased  testator. 

And  it  seems  to  me  that  there  is  great  if  not  conclusive 
weight  in  the  argument  on  which  the  North  Carolina  case  to  a 
great  extent  proceeds,  to  wit,  that  such  an  instrument  is 
necessarily  in  the  nature  of  a  compact;  that  a  compact  is,  in 
its  nature,  irrevocable;  and  that  such  an  instrument,  there- 
fbie,  cannot  be  a  will,  for  it  is  of  the  essence  of  a  will  that  it 
is  revocable. 

When  this  case  was  first  presented  for  our  consideration,  the 
Idea  of  a  joint  will  struck  us  as  being  an  utter  novelty.    And 
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It  seems  to  us  that  the  idea  must  have  been  equaUy  a  stranger 
to  the  legislature  which  enacted  our  statute  of  wills,  and  stat- 
utes for  Uie  settlement  of  the  estates  of  deceased  persons.  In 
all  their  provisions  and  phraseology,  they  provide  for  nothing, 
and  seem  to  contemplate  nothing  but  separate  wills  and  indi* 
vidual  estates.  ''Any  person  of  full  age,"  etc.,  may  make  a 
will,  etc.;  shall  be  signed  "by  the  party  making  the  same," 
etc.;  shall  be  ''attested  and  subscribed  in  the  presence  of  such 
party,''  etc.;  may  be  deposited  in  the  office  of  the  probate  judge 
''by  the  party  making  the  same,"  etc.,  "in  the  county  in  which 
such  testator  lives,"  etc.;  shall  be  indorsed  with  the  "name  of 
the  testator,"  etc.;  and  in  the  lifetime  of  the  testator  shall  be 
"delivered  only  to  himself";  and  so  on  throughout  It  is 
said,  however,  in  reply  to  this  suggestion,  that  in  the  reason- 
able construction  and  application  of  these  acts,  provisions 
which  apply  to  persons  and  things  expressed  in  the  singular 
number  only  will  be  held  to  apply  as  well  to  persons  and 
things  in  the  plural  number,  when  ^e  policy  and  evident  in- 
tent of  the  act  requires  it  But  on  this  subject,  the  statute  of 
wills  is  its  own  interpreter.  Section  77  of  that  act  provides 
that  "every  word  in  this  act  importing  the  masculine  gender 
may  extend  and  be  applied  to  females  as  well  as  males;  and 
every  word  importing  the  singular  number  only  may  extend 
and  be  applied  to  the  several  persons  or  things  as  well  as  to 
one  person  or  thing";  but  nothing  is  said  as  to  words  import- 
ing the  singular  number,  only  extending  to  persons  acting 
jointly,  or  to  the  joint  acts  of  persons. 

Again,  our  legislature  provides,  in  extended  detail,  for  the 
speedy  settlement  of  the  estates  of  deceased  persons.  Suppose 
now  tiiat  a  joint  will  like  this,  dealing  with  the  separate  prop- 
erty of  both  parties  as  if  it  were  a  joint  fiind,  is  held  to  be  a 
valid  will.  One  of  the  testators  may  survive  the  other  for  half 
a  century.  When  is  the  will  to  be  proved,  and  to  thus  become 
practically  operative?  On  the  death  of  both  testators?  If  so, 
how  is  the  estate  of  the  first  decedent  to  be  administered  in  the 
mean  time,  and  what  is  to  become  of  debts  and  legacies?  If  it 
is  to  be  proved  on  the  death  of  the  first  decedent,  how  are  the 
legacies  to  be  paid?  If  they  remain  in  abeyance  until  after 
the  death  of  both  testators,  what,  in  the  mean  time,  is  to  be  done 
with  that  portion  of  the  property  of  the  decedent  which  is 
ultimately  to  be  devoted  to  their  payment?  If  on  the  other 
hand,  they  are  to  be  paid  in  part  at  once,  in  what  proportion 
U  the  property  of  the  first  decedent  to  contribute  for  that  pur- 
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pose  ?  It  seems  to  us  that  the  recognition  of  the  valid  existence 
of  such  a  will  would  be  so  fruitful  of  practical  difficulties  as  to 
render  it  wiser  and  better  to  ignore  their  cause,  than  to  attempt 
to  meet  and  overcome  them.  And  if  we  were  to  make  this 
attempt,  it  would  be  "a  leap  in  the  dark/'  without  the  guidance 
of  any  statute,  or  the  light  of  any  precedent. 

But  it  is  said,  and  it  is  true,  that  the  second  and  third  items 
of  this  will  are  really,  in  form  and  substance,  separate  dispo- 
sitions of  his  or  her  property,  by  each  of  the  testators  in  favor 
of  the  survivor,  for  Ufe;  and  it  is  argued,  on  the  authority  of 
the  cases  before  noticed,  in  Connecticut  and  Qeorgia,  that  these 
items  of  the  will  at  least  are  valid,  and  ought,  therefore,  to  be 
admitted  to  probate.  But  we  do  not  think  so.  If  these  items 
were  the  only  provisions  in  the  will,  or  if  all  its  provisions  were 
of  a  like  character  in  this  respect,  then  the  case  would  come 
within  the  principle  of  the  cases  referred  to,  and  this  will 
would  stand  or  fall  as  this  court  might  adopt  or  reject  the 
authority  of  those  cases.  As  to  the  correctness,  or  otherwise, 
of  the  doctrine  of  those  cases,  we  express  no  opinion;  nor  is  it 
necessary  to  do  so;  for  this  case  widely  differs  firom  theoL. 
Here  the  most  important  devises  and  bequests  of  the  will  are 
joint  in  form,  and  joint  in  substance  and  effect,  and  as  before 
remarked,  each  devise  and  bequest  of  the  will  must  have  been 
made,  in  some  sense,  in  consideration  of  each  and  aU  the  rest; 
and  if  one  item  was  permitted  to  stand  and  others  to  fall,  it 
might  operate  as  a  grievous  wrong  upon  the  intentions  of  one 
or  both  of  the  testators. 

A  majority  of  the  court  are  of  opinion  that  the  court  below 
did  not  err  in  holding  that  this  instrument  is  not  the  valid  joint 
will  of  both  the  parties  to  it;  nor  in  holding  that  it  is  not  the 
valid  separate  will  of  each  or  of  either  of  them.  But  we  think 
that  court  did  err  in  a  matter  of  practice  prescribed  by  the 
statute;  for  which  reason  alone  its  judgment  will  have  to  be  re- 
versed, and  the  cause  remanded  for  another  trial  by  jury,  under 
proper  instructions  by  the  court.  The  court  below  decided 
the  case,  and  gave  judgment  upon  demurrer  to  the  answer; 
while  the  statute  imperatively  requires  that "  an  issue  shall 
be  made  up,  whether  the  writing  produced  be  the  last  will  of 
the  testators  or  not,  which  shall  be  tried  by  a  jury,"  etc.  This 
provision  of  the  statute  is  imperative  in  its  terms,  and  we 
have  reason  to  believe  that  it  was  deliberately  enacted  with 
a  view  to  prevent  a  disposition  of  oases  for  the  contest  ot 


Dec.  1862.]  Walksb  v.  Walker.  480 

wills  upon  the  mere  consent  or  acquiescence  of  parties  in  any 
fimn. 
Judgment  reversed,  and  cause  remanded. 

Peck,  0.  J.,  and  RAimET,  J.,  concurred. 

Oholson  and  Scott,  JJ.,  dissented  as  to  the  first  and  second 
propositions  of  the  syllabus, 

Av  KjLTmaifS  Non  d  WBimir  npon  the  rabjeot  of  joint  willi  to  tho 
eue  off  Lewia  t.  Seq/leld,  68  Am.  Deo.  407.  In  thia  case,  the  caeee  npon  thie 
qnestion  are  oonected;  and  onr  principal  caae  ie  cited,  commented  npon,  and 
Hi  dootrine  aomewhat  limited. 

Thb  Doonmni  ov  WaOher  t.  Walker  has  been  sinoe  limited  by  the  supreme 
eonrt  of  Ohio^  in  Bettt  ▼.  HaiTper,  89  Ohio  St.  639.  In  this  case,  it  was  de- 
eided  that  tenants  in  common  of  real  estate,  who  are  also  owners,  severally, 
sf  personal  property,  may  dispose  of  the  same  by  will,  by  uniting  in  a  single 
instrament,  where  the  bequests  are  sererable,  and  the  instrument  is  not  in 
tiie  nature  of  a  compact,  but  is,  in  effect,  the  wiU  of  each,  rcTocable  by  him, 
and  snbjeot  to  probate  as  such  several  will;  and  where  the  instrument  is  not 
cffsred  for  probate  until  the  death  of  all  executing  it,  the  same  may  then  be 
admitted  to  probate  as  the  will  of  each  and  all  such  persons.  The  principal 
ease  is  cited  in  HoU  t.  Lamb,  17  Id.  874,  to  the  point  that  it  is  error  to  pio- 
esed  by  mere  decree^  and  wikhont  the  laterrention  of  a  Jury,  to  set  aside  e 
wiU  whiflk  is  eentested. 
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PHILLIPS  V.  Allen. 

[41  PlNNBTLTAHIA  STATB,  48L1 

CtaHMDH  CkyimciL  mat  Imfosb  Fmis  and  Othkr  PiomriAXT 

«rhich  Are  certain,  but  it  hM  no  power  to  enact  that^  where  fatiH  ie  famat^ 
in  market  in  baskets  not  marked  in  a  oertain  way,  both  fruit  and  ba*> 
kets  shall  be  forfeited. 

Replevin  by  J.  C.  Allen  against  Creorge  PhillipB,  to  reooyer 
eight  baskets  of  apples.  By  ordinance  it  was  provided  thai 
every  basket,  box,  etc.,  in  which  fruit  was  exposed  for  sale  in 
market  should  have  the  fractional  part  of  a  bushel  it  con* 
tained  marked  thereon.  Allen  brought  fruit  in  unmarked  bas- 
kets, and  exposed  it  for  sale.  It  was  thereupon  seixed  by  the 
clerk.  Allen  then  brought  this  action  to  recover  the  apples. 
Judgment  for  plaintiff,  and  defendant  prosecuted  his  writ  ot 
error. 

D.  W.  8eUer8  and  Ohaties  E.  Lex^  for  the  plaintiff  in  enor* 

Letoia  O,  Oasridy^  for  the  defendant  in  enor. 

By  Court,  Read,  J.  There  was  no  enactment  by  the  legis* 
lature  expressly  authorizing  the  forfeiture  of  the  baskets,  or 
other  articles  not  stamped  or  marked  according  to  the  provis- 
ions  of  an  ordinance  of  the  city  of  Philadelphia  of  the  1st  of 
October,  1858;  and  this  being  the  case,  the  select  and  common 
councils  have  no  power  to  inflict  any  such  punishment  in  this 
form.  They  may  impose  fines  or  penalties,  or  pecuniary  fiyr* 
feitures  which  are  simply  penalties,  and  their  reooveiy  is 
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thorixed  by  the  acts  of  the  16th  of  April,  1885,  2901  of  June, 
1839,  and  11th  of  March,  1846. 

A  corporation  created  by  act  of  Parliament  cannot  make 
rach  a  law  unless  the  power  be  especially  given  by  the  act: 
2  Eyd  on  Corporations,  110;  and  in  general  the  rule  is,  that 
a  by-law,  without  an  express  act  of  Parliament,  can  only  be 
enforced  by  a  pecuniary  penalty,  which  must  be  certain:  Grant 
on  Corporations,  84.  We  think  this  power  should  be  i^ven  to 
the  dty  of  Philadelphia.     • 

Judgment  affirmed. 

'  TdwzBovMuinxnPALCtanoRAnoBaToPiaBOBDiiHij^ 
PtaTALTna^  Ara  VosmruaHi  8m  ezfandad  note  to  AoMmm  t.  Maifot  ^ 
FivoMm.  84  Am.  Deo.  e4€^  wbflfo  tho pnacipol  oom  !•  oitod  to tho  point  tiwl 
wnUipil  ocdinnoM  flmnot  dedaro  a  f orf eitoro  of  property  unlaw  the* 
power  is  granted  in  Q^proaa  terma. 

Ths  FBCffOiFAL  0A81  WIS  onsD  in  KmMsT  T.  Batnmghi^ Narrktowm^  lOt 
Pk.  St.  871»  to  tho  pobt  that  wharo  a  oity  ordinaaoo  raqnirea  that  baakoti 
vaed  lor  tiie  aala  of  fnit  and  Tegetahlea  ahall  have  tiia  fraotional  parti  of  a 
bodiel  oontained  in  eaoh  marked  or  atamped  thereon,  or  else  to  be  forfeited 
wiA  oontenti»  tho  takj  ooQnoila  hare  no  power  to  Infliot  that  penalty  for  the 
violation  of  the  ordinanoe^  in  tho  abaenee  of  an  aot  of  the  lagialatare  ex* 
praadj  anthoriaing  the  f orleitnre.  The  lame  doctrine,  said  the  ooort^  haa 
been  held  in  many  ainUar  oaaea.  After  citing  a  number  of  caaea  to  tUa 
points  tho  court  farther  aaid  that  it  ia  tnie^  aa  a  general  mle,  that  *'tha 
power  to  in^oaa  peonniary  penaltiea  reaidee  in  mnnicipal  corporationa,  and 
may  be  oxerdaed  without  apeoial  l^giaUtiTe  authority  for  that  pnrpoae.  And 
it  may  alw  be  true  that  an  ocdinanoe  impoeing  a  pecuniary  penalty  and  alaa 
a  forfeitaie  may  be  good  aa  to  tho  penalty  and  void  aa  to  tho  forfeitora.* 
The  ptina^eaaawaa  cited  ia^rmiilm<<Md  TrmHn  <«&  ▼.  ifooi^MWiik 


Wbbstbb'b  Ezecutobb  t;.  Nbwbold. 

\iL  PmnisTLTAinA  8TAsm  4BB:1 

TkoR  Wbioh  Paimn  Bujiiiuio  of  ficarun  ov  H^otstanoin  dobs  hov 
Aann^  whbbi,  without  imnd  or  concealment^  or  agreement  to  hold  in 
tnat^,  two  o(  three  attom^ya  engaged  in  a  caoae  receiye  the  f eea  for  all. 

Aflnn>w£XDQiaDrfB  ov  IvmmDirxBB  Axn  Pbomhis  to  Pat,  to  Taxb 
Gladc  out  ov  ScATum  of  limitatioQi^  mnat  be  explicit  in  their  terma 
and  nnambigaoiia,  both  aa  to  the  engagement  or  acknowledgment^  and 
al«o  aa  to  the  aom  of  money  intended  to  be  paid  or  acknowledged. 

Kxammr  «o  Bab  ov  Statdti  ov  LnoTASiova  mnat  be  takaa  adTantaga 
of  by  speoial  plea  and  special  replication. 

Cabb.  Daniel  Webeter  had  been  employed  as  coonael  with 
Hessra.  Newbold,  Tilghman,  and  othersy  in  the  settlement  of 
the  Aspden  eetate,  and  was  to  have  a  contingent  fee  of  two 
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and  one  half  per  cent  on  the  amount  recovered.  After  the 
labor  m  the  case  was  done,  but  before  the  fees  were  collected, 
Mr.  Webster  died.  Newbold,  Tilghman,  and  others  roceiyed 
the  full  amount  of  fees  stipulated  for  all,  but  failed  to  turn 
oyer  any  part  of  them  to  the  Webster  estate.  The  fees  were 
reoeiyed  in  1853,  but  suit  was  not  commenced  for  them  by  the 
executors  of  Webster's  estate  until  1860.  In  January,  1860, 
Mr.  Newbold  acknowledged  that  Mr.  Webster  was  entitled  to 
compensation,  and  that  he  was  willing  to  pay  something,  but 
that  Tilghman's  executrix,  Mr.  Tilghman's  death  having  oc- 
curred after  Mr.  Webster's,  would  not  consent,  and  the  sum  of 
two  thousand  dollars  was  mentioned  as  the  amount  that  should 
be  paid.  Under  the  instructions  of  the  court,  the  jury  found 
a  verdict  for  defendants,  and  the  case  was  certified  to  the  bq* 
preme  court  in  bank.  The  other  fiicts  sufficiently  appear  in 
the  opinion. 

Harrison^  for  the  plaintiffs. 

McAJUsUr  and  Northrop^  for  the  defendant. 

By  Court,  Thompson,  J.  On  the  trial  at  nisi  priiM,  my 
brother  Woodward  presiding,  held  that  the  plaintiffs  could  not 
recover  on  the  special  agreements  set  forth  in  the  narr.  No 
exception  was  taken  to  this  ruling,  and  this  left  the  case  upon 
the  general  counts  for  services,  and  for  money  had  and 
received.  The  pleas  were  nan  oMumpml,  payment  with  leave, 
and  the  statute  of  limitations. 

The  errors  assigned  are  all  to  the  charge  of  the  court,  and 
the  first  is  in  saying  ''that  the  evidence  seems  to  be  that  Mr. 
Newbold  received  the  money  on  the  18th  of  February,  1853, 
more  than  six  years  before  suit  brought,  and  if  the  jury  are 
satisfied  of  tha^  then  their  verdict  should  be  for  the  defend- 
ant'' 

The  records  of  the  circuit  court  show  that  that  was  tbe  day 
on  which  the  defendant  received  all  the  fees  which  were  re- 
ceived by  him  out  of  the  share  of  his  clients  of  the  Aspden 
estate.  It  was  ordered  to  be  paid  as  fees  by  the  circuit  court 
Any  sums  paid  to  him  afterwards,  by  order  of  the  court,  were 
for  the  benefit  and  use  of  his  clients.  This  receipt  of  fees  was 
of  the  date  mentioned  in  the  charge,  and  was  truly  said  to  be 
more  than  six  years  before  suit  The  statute,  being  pleaded, 
was  therefore  a  bar  to  a  recovery,  unless  rebutted.  This  was 
attempted  by  alleging  a  trust  in  the  defendant  for  a  share  to 
Mr.  Webster;  secondly,  an  acknowledgment  of  a  debt  suffi- 
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dent  to  prevent  the  operation  of  the  statute;  and  thirdly,  by 
raising  the  point  here  that  administration  was  not  granted  in 
this  commonwealth  Qntil  within  six  years  before  suit  brought 

As  to  the  first  of  these  answers  to  the  statute,  we  may  say 
we  see  no  evidence  of  an  express  trust  in  the  case.  If  Messrs. 
Newbold,  Tilghman,  and  Webster  were  to  share  the  fees  to  be 
received  in  equal  proportions,  and  the  two  former  received  the 
whole  sum,  this,  without  more,  would  be  only  one  step  towards 
establishing  an  express  trust,  and  good  for  nothing  without  an 
agreement  or  declaration  to  hold  it  in  trust  There  was 
nothing  of  that  There  was  no  allegation  that  it  was  an  im« 
plied  trust  arising  ex  maJleficio.  If  Mr.  Newbold  did  receive  a 
share  which,  in  equity  and  good  conscience,  should  have  be- 
longed to  Mr.  Webster,  this  was  not  such  a  trust  as  would 
prevent  the  statute  from  running.  The  rule  is  settied  that  the 
statute  is  inapplicable  only  to  express  trusts,  or  those  which 
are  mere  creations  of  courts  of  equity,  with  some  exceptions 
of  implied  trusts  in  &vor  of  infEuits,  and  perhaps  other  cases 
of  legal  incapacity;  but  '^trusts,"  as  was  said  by  Washington,  J., 
Witner  v.  Bameij  4  Wash.  G.  C.  631^  ''which  are  the  ground 
of  an  action  at  law,  are  within  it " :  See  also  £yon  v.  Ifarclay,  1 
Watts,  275;  Finney  v.  Cochran^  1  Watts  A  S.  112  [37  Am.  Dec. 
450];  Agnew  v.  Fetterman^  4  Pa.  St  56  [45  Am.  Dec.  671]; 
Derricheon  ▼.  Cody,  7  Id.  31;  Downey  v.  Oarard^  24  Id.  52. 
There  being,  at  most,  but  a  receipt  of  the  money  claimed  as 
belonging  to  Mr.  Webster's  estate,  if  there  was  any  trust  it 
belongs  to  this  last  class.  It  was  not  a  trust  ex  maleficio  by 
reason  of  fraud  or  concealment  The  receipt  for  the  fees  was 
perpetuated  by  the  records  of  the  circuit  court  Besides,  too, 
the  executors  engaged  Mr.  Randall  before  he  left  Marshfield, 
whither  he  had  been  attending  the  funeral  of  Mr.  Webster,  to 
look  after  this  matter,  and  in  pursuance  of  which  he  did  speak 
to  Messrs.  Newbold  and  Tilghman  on  the  subject,  and  no  con- 
cealment was  resorted  to  by  either  of  them  in  regard  to  the 
receipt  of  counsel  £9ee. 

We  also  entirely  concur  with  our  brother  Woodward  that 
there  was  not  sufScient  in  the  Randall  testimony  to  be  left  to 
a  jury,  from  which  to  find  a  promise  by  the  defendant  to  pay 
any  sum  of  money  on  account  of  the  professional  services  of 
Mr.  Webster.  He  expressed  a  willingness  to  pay  something, 
if  other  parties  would  also.  They  refused,  and  Mr.  Randall 
says:  "  Mr.  Newbold's  proposition  fell."  Promises  to  pay  and 
acknowledgments  of  indebtedness,  to  take  a  claim  out  of  the 
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statute  of  limitatioDB,  most  be  explicit  in  their  terms,  and 
unambiguous,  both  as  to  the  engagement  or  acknowledgment^ 
as  also  to  the  sum  of  money  intended  to  be  paid  or  acknowl- 
edged: Nixon  y.  Brovmfield,  14  Pa.  St.  319;  Euff  y.  Richard- 
•cm,  19  Id.  388;  Lafarge  y.  Jayne,  9  Id.  410;  Morgan  y.WaUon^ 
4  Id.  321;  GUkyson  y.  Larue,  6  Watts  &  S.  213.  This  yiew  not 
only  answers  the  second  inquiry,  under  the  first  assignment  of 
error,  but  also  the  second  assignment.  The  position  was  taken 
here,  for  the  first  time  in  the  case,  that  the  statute  of  limita- 
tions was  no  bar  to  the  plaintiffs'  recoyery,  because  adminis- 
tration had  not  been  granted  when  the  cause  of  action  accrued. 
It  is  certain  that  administration  must  haye  been  granted  in 
Massachusetts  about,  if  not  before,  that  time,  for  in  the  fore  pari 
of  March,  1853,  it  is  in  proof  that  a  claim  was  proposed,  in  the 
name  of  tiie  executors,  before  an  auditor  haying  charge  of  report- 
ing distribution  on  the  Aspden  estate.  What  effect  that  might 
haye  on  the  question  of  no  administration  here,  it  is  not  necea* 
sary  to  decide,  for  that  fact  was  not  replied  to  the  plea  of  the 
statute  of  limitations;  and  in  Sha^ffer's  EsUUSy  9  Serg.  &  R.  263, 
Duncan,  J.,  expressly  says  that  it  should  be  replied.  So  in 
Oeoghegan  y.  Reed,  2  Whart.  152,  non-resident  and  beyond 
seas  was  replied  to  the  plea  of  the  statute.  In  Brawn  y.  Agnew^ 
6  Watts  &  S.  235,  it  was  said  by  Sergeant,  J.:  "  The  burden  lies 
on  him  who  seeks  to  ayoid  the  plea  of  the  statute  of  limita- 
tions to  an  action  of  account,  render,  or  asaumjmtj  by  the  repli- 
cation that  it  was  an  account  between  merchant  and  merchant^ 
and  the  replication  to  such  plea  must  go  further,  and  state 
that  no  account  of  said  merchants  was  eyer  adjusted  or  settled: 
Oodfrey  y.  Saunders,  8  Wils.  79,  80;  S.  C,  3  Saund,  127,  note.** 
So  in  Bevan  y.  Cutlen,  7  Pa.  St  281,  it  was  holden,  Rogers,  J^ 
deliyering  the  opinion  of  the  court, ''  that  in  order  to  preyent 
the  operation  of  the  act  of  limitations,"  where  the  party  has 
been  beyond  seas,  "  the  exception  to  the  bar  of  the  statute 
must  be  specially  replied";  and  he  cites  Clark  y.  Hougham,  2 
Bam.  &  C.  149;  South  Sea  Company  y.  WymondseU,  3  P.  Wms. 
144;  and  Brown  y.  Agnew,  6  Watts  &  S.  238.  No  special 
replication  of  non-administration  is  to  be  found  in  this  record; 
consequently,  the  question  sought  to  be  raised  here  is  not  raised 
in  the  pleadings,  and  is  not  properly  before  us.  The  authori- 
ties cited  simply  embody  the  familiar  principle  that  he  who 
would  bring  himself  within  an  exception  of  the  law  must  plead 
the  exception,  and  thus  make  way  for  proof  of  the  fact  by  him- 
se^C  and  an  answer  to  it  by  his  opponent.    We  think,  there* 
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fore,  that  none  of  the  reasons,  suggested  in  argument,  provea 
error  in  the  charge  of  the  court  on  the  question  of  the  statute 
of  limitations. 

The  two  remaining  assignments  are  generally  errors  which 
we  cannot  notice.    They  point  to  nothing  specifia 

Judgment  aflkmed. 

BxAD,  J.,  did  not  sit  in  the  argument  of  this  case. 

Affuoatioh  of  Statutk  of  LDOTATiONa  TO  Trust  Oasks:  See  notes  ta 
BndGe  ▼.  BigU^  44  Am.  Dec.  159;  Tmnen  ▼.  Mebane,  60  Id.  212.  Express  or 
direct  tmeto  are  not  affected  by  the  statute  of  limitations:  Haifme  t.  Haff^ 
Jhs^r,  42  Id.  427;  CommomoeaUh  ▼.  Moiin,  61  LL  499;  Tarkton  ▼.  (MdthwaUe, 
68  Id.  296;  Lea^ttgUm  U/t  tie.  /iif.  Co.  ▼.  Page,  66  Id.  165;  Imt  implied  and 
eonetraotiTe  tnuts  are:  ffa^nk  ▼.  HcUCb  Bair,  42  Id.  427;  Tbmetk  t.  Ife&afie, 
60  Id.  206. 

PiROMin  OB  AflKHOWLBDomnT,  TO  Take  Dkbt  out  of  Statute  o» 
LmiTATioin^  necessity  and  essentials  of:  See  notes  to  Shoemaker  v.  Benediely 
62  Am.  Dec  101;  note  to  Rkhaardem  ▼.  Thomae,  74  Id.  638;  H€arkmv,  Benm^ 
76  Id.  428»  and  collected  oases  in  note  thereto  431. 

Statdtb  of  Ldotatioiis,  whxn  must  bb  Spicxallt  Plxadsd:  (TeMoit 
▼.  Adame^  76  Am.  Deo.  702;  and  note  704. 


Steman,  Bakeb,  &  Go.  v.  Habbison  and  Hoopbb. 

[42  PSHHSTLTAHIA  STATI,  49.] 

PteKBn  TO  AooiFT  Bnii  fob  Fxxxd  Amoubt  is  BQuiTALBirr  to  Aoobft-^ 
ABdy  not  only  as  to  the  drawer,  bat  as  to  erery  party  who  takes  the 
bm  on  the  faith  of  that  promise. 

Assumpsit.  Joseph  Elsiner  sent  a  consignment  of  floor  to 
Steman,  Baker,  &  Co.,  and  advised  the  latter  that  he  had 
drawn  upon  them  for  one  thousand  dollars.  When  the  draft 
was  presented,  the  figures  ''$1,000"  were  in  the  margin;  but 
the  body  of  the  draft  contained  the  words  ''eleven  hundred 
dollars."  Steman,  Baker,  &  Co.  declined  to  accept  the  draft, 
but  wrote  Elstner  to  "send  a  correct  one,  and  we  will  accept." 
Elstner  drew  a  second  draft  on  Steman,  Baker,  &  Co.,  and 
showed  their  letter  to  Harrison  and  Hooper,  the  payees,  who 
presented  it  to  Steman,  Baker,  &  Co.  for  acceptance.  They 
refused  to  accept  it,  on  the  ground  that  Elstner  had  failed  in 
business,  and  was  indebted  to  them  in  a  large  sum.  The  draft 
was  protested,  and  Harrison  and  Hooper  brought  this  suit  on 
the  alleged  acceptance  contained  in  the  letter  of  Steman,  Baker, 
A  Ca  to  Elstner.  The  court  gave  judgment  for  plaintiffs,  and 
the  case  was  removed  by  defendants  to  the  supreme  court 
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Edward  H.  Weil  and  Henry  M.  PhiUipBf  for  ihe  plainti£b  in 
error. 

/•  B.  Towneendf  tor  the  defendants  in  error. 

By  Court,  Woohwabd,  J.  The  rejection  of  the  evidence 
referred  to  in  the  specification  of  errors  is  of  no  oonseqnenoe 
if  the  court  were  right  on  the  main  question  of  the  cause,  and 
we  think  they  were  right  for  the  reasons  rendered  in  the  opin- 
ion upon  the  reserved  point 

The  case  is  distinguished  from  Howland  y.  Oar9(mf  15  Pa.  St»  ■ 
454,  by  the  very  material  circumstance  that  Harrison  and 
Hooper  took  the  second  draft  on  the  £edth  of  the  letter  of  Ste- 
man,  Baker,  A  Ca,  of  the  2d  of  February,  1860.  Though  not 
addressed  to  them,  that  letter  was  shown  to  them,  as  was 
proved  by  William  Stewart,  and  they  were  thus  expressly  in« 
fermed  by  the  defendants  that  the  first  draft  had  been  declined 
merely  for  an  "informality  in  drawing,"  and  that  if  a  oorrect 
one  were  sent  they  would  accept  it  When  a  corrected  draft 
was  sent,  in  pursuance  of  this  proposition,  they  were  bound  to 
accept  it  The  authorities  cited  show  the  rule  of  law  to  be 
that  a  promise  to  accept  a  bill  for  a  fixed  amount  is  equiva- 
lent to  an  acceptance,  not  only  as  to  the  drawer,  but  be  to 
every  party  who  takes  the  bill  on  the  fjEuth  of  that  promise. 
The  prevailing  inducement  for  considering  a  promise  to  accept, 
as  an  acceptance,  is  that  credit  is  thereby  given  to  the  bilL 
And  this  credit  is  given  as  effectually  by  a  letter  written 
before  the  date  of  the  bill  as  by  one  written  afterwards. 
Hence  Chief  Justice  Marshall  stated  the  result  of  the  authori* 
ties  to  be,  that  a  letter  written  within  a  reasonable  time  before 
or  after  the  date  of  a  bill  of  exchange,  describing  it  in  terms 
not  to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to 
the  person  who  afterwards  takes  the  bill  on  the  credit  of  the 
letter,  a  virtual  acceptance  binding  the  person  who  makes  the 
promise:  OooUdge  v.  Payeony  2  Wheat  75.  This  case,  though 
much  discussed  in  subsequent  cases,  has  never  been  shaken, 
and  it  states  the  principle  that  is  dedsive  against  the  plaintiflh 
tn  error. 

The  judgment  is  afiirmed. 

PftOMna  TO  AooxFT  Bill,  whmk  Buiframr:  OarroUkm  Bmk  v.  gViyl—ry 
SSAnLDea  219;  Moeptanoe  may  be  by  a  Mpunto  writing:  Koto  to  Wardr. 
AUm^ld,  889.  That  "almost  anytfaingaiiioimti  to  •aMoepttaoa^'' wo  aolf 
to  Walker  ▼.  JUde,  44  Id.  268. 
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Citation  ov  Punoipal  Cabs.— In  Exchange  Bank  qf  8L  LouU  v.  Rieet 
96  Mass.  292;  the  oovut  held  that  a  letter  written  within  a  reasonable  time 
Wfore  or  after  the  date  of  a  bill  of  exchange,  d«>«oribing  it  in  terms  not  to  be 
lustaken,  and  promising  to  aooept  it»  is,  if  shown  to  the  person  who  after* 
▼ards  takes  the  bill  on  the  credit  of  the  latter,  a  virtnal  acceptance  binding 
lie  person  who  makes  the  promise.  And  the  general  role  laid  down  by  the 
vpreme  court  of  the  United  States  in  terms  includes  letters  written  within 
« reasonable  time  '^before  or  after"  the  bilL  This  mle,  said  the  conrt»  has 
«een  applied  with  all  its  limitations,  as  a  mle  of  the  general  law  merchant^ 
o  promises  of  the  drawee  to  the  drawer  to  aooept  bills  already  drawn,  by  th# 
vpreme  ooorts  of  New  York,  Kew  Jersey,  and  with  some  qualification, 
tamsylTania;  and  has  been  affirmed  in  New  York  and  Missoori,  and  perhape 
B  other  states^  by  statate.  The  pzineipal  case  was  cited  as  to  the  rule  in 
tauuytraata.  In  EoKkamge  Bank  etc  t.  Biee,  mfpra,  vomoj  cases  were  als* 
vted  as  to  pramiaes  to  aooept  non^existing  bills,  and  which  did  not 
■rily  infoirs  any  qnssticn  upon  promises  to  aooept  bUls  already  drawn. 


FHiBebt  V.  HoFF. 

[42  PBimSfLTAJnA  BtATE,  97.1 

Caiar  a  Onmoor  n  hot  Guxltt  ov  Tbupasb  against  his  oo-tsnant  i» 
pvtfcbig  his  oo-tsnanfs  tenant  out  of  possession  of  buildings  whieh  he^ 
the  ejector,  bad  built  and  ooonpied,  but  which  had  become  casually 


Mkbb  Bmhiax.  or  Oo-mrAXiT's  Tnu  n  vor  Trnpin  upon  his  possession, 

nor  eqimralent  to  an  ouster* 
Tebajkt  ih  Omoioir  oahvot  Maistaj«  Tmmbbasb  AOADnr  hd  Co^aauMt 

for  cutting  and  oanying  away  timber,  where  no  ouster  is  prored. 

Trespass  qmtre  dauBum /regit  by  William  Hoff  against  Fil- 
bert and  others  for  breaking  plaintiff's  close,  and  catting  and 
carrying  away  timber.  The  facts  necessary  to  understand  the 
points  decided  are  stated  in  the  opinion.  There  was  judgment 
tat  plaintiff^  and  defendant  took  a  writ  of  error. 


John  Bawnan^  tot  the  plaintiff  in  error. 


F.  W.  Hughes,  C.  D.  Hippie,  and  C.  L.  Pinkerton,  fixr  the  de> 
fandant  in  error. 

By  Court,  Thobcpson,  J.  The  second,  third,  and  seventh 
assignments  of  error  coyer,  in  its  yarious  aspects,  the  material 
question  in  this  case,  and  being  determined  in  the  manner  we 
propose  to  do,  will  render  unnecessary  any  notice  at  length  of 
the  other  points  in  the  case. 

The  facts  in  the  case  seem  to  be  that  the  plaintiff  became 
the  owner  of  an  undivided  three  fourths  of  the  tract  of  land  on 
which  the  alleged  trespass  was  committed  in  1847.    We  need 
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not  take  special  notice  of  the  fact  that  Root's  deed  to  him  was 
for  the  entire  tract,  for  it  clearly  appeared  that  Root  had  but 
an  undivided  interest  of  three  fourths  to  convey.  The  defend- 
ant had  formerly  owned  the  one  fourth  of  the  same  tract,  but 
sold  it,  and  in  1853  became  reinvested  with  a  one-twelfth  in- 
terest in  the  tract. 

A  careful  examination  of  the  testimony  given  on  the  trial 
ehowB  that  both  parties  had  been  in  possession  of  the  land, 
and  exercised  acts  of  ownership  over  it,  for  several  years  prior 
to  the  commencement  of  this  suit  Indeed,  the  plaintiff  claims 
to  have  had  possession  at  all  times,  and  charges  the  defend- 
ant with  trespasses  from  the  acquipition  of  title,  or  at  least 
back  to  the  year  1853. 

The  truth  of  the  case  undoubtedly  was  that  both  were  in 
possession  during  the  time,  but  the  plaintiff  characterixes 
the  defendant's  possession  as  a  succession  of  trespasses.  I 
have  not  been  able  to  find  any  evidence  of  the  exclusion  of 
the  plaintiff  by  the  defendant  from  the  premises,  so  as  to 
bring  him  within  the  rule  laid  down  in  MeOiU  v.  Ash^  7  Pa. 
St  397.  The  thing  looking  most  like  it  is  his  putting  the 
plaintiff's  tenant  out  of  his  (defendant's)  own  house,  which 
he  had  built  and  occupied  two  or  three  years  by  tenants  and 
laborers,  and  which,  becoming  casually  vacant,  the  plaintiff 
placed  a  tenant  under  a  lease  of  the  tract  for  ten  years  therein. 
But  this  was  not  a  trespass  against  the  plaintiff.  If  it  was  a 
trespass  against  anybody,  it  was  against  the  tenant  The 
plaintiff's  possession  was  not  interfered  with,  nor  was  he  ex- 
pelled from  the  land,  or  even,  so  fSor  as  I  can  remember,  for- 
bidden to  enter  on  the  land,  or  to  cease  occupying  it 

But  it  was  admitted  on  the  trial  that  the  defendant  denied 
the  plaintiff's  title.  This  of  itself  was  not  an  ouster;  it  would 
have  been  evidence  to  show  with  what  intent  an  exclusion 
from  the  land  was  made,  if  the  defendant  had  totally  expelled 
the  plaintiff.  But  this  he  did  not  do,  and  this  denial  ended 
as  it  began, — in  words. 

The  question  then  recurs.  Is  the  action  of  trespass  quar$ 
clausum  fregiif  brought  by  the  plaintiff  against  the  defendant 
for  cutting  and  carrying  away  timber  from  the  land,  under 
these  circumstances,  sustainable?  If  I  am  right  in  the  facts, 
it  is,  in  effect,  an  action  of  trespass  for  taking  profits  from  the 
land,  both  parties  being  in  possession  as  tenants  in  common. 
Now,  as  they  hold  by  distinct  and  several  titles,  but  by  a  unity 
of  possession,  in  the  language  of  law-writers,  "  none  knowetti 
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his  own  Boveralty,  therefore  all  occupy  promiacooualy":  1 
Bla.  Com.  191.  They  are  said  to  be  seised  per  my  et  per  Umi^ 
in  the  ports  as  well  as  in  the  whole.  How,  therefore^  can  one 
be  a  trespasser  against  another,  when  both  are  in  possession 
according  to  their  titles,  eigoying  what  the  law  gives  them  a 
right  to  enjoy? 

The  facts  here  do  not  bring  the  defendant  within  the  cases 
of  McOiU  V.  Ash,  7  Pa.  St  897,  and  Trmger  y.  ^oaaaman,  14 
Id.  514,  and  perhaps  a  dictum  or  so  elsewhere.  In  them  the 
ground  of  decision  was  upon  an  entire  expulsion  of  the  plaintiff 
from  the  common  property, — an  "unequivocal  ouster,"  as  it 
was  called.  That,  however,  is  not  this  case.  It  is  not  the 
<»iU8e  of  action  set  forth  in  the  narr.^  nor  what  was  referred  to 
the  jury  as  the  basis  of  their  recovery.  The  learned  judge 
t^harged  "that  if  Filbert,  in  1853,  acquired  title  to  the  one 
twelfth,  which  he  did  not  assert  to  Hoff*,  but  afterwards  en- 
tered upon  Hoff 's  possession  of  the  entire  tract,  repudiating 
and  denying  Hoff's  title  to  any  part  thereof^  and  claimed  to 
hold  the  whole  tract  hostile  to  Hoff",  that  such  entry  by  Fil- 
bert is  a  trespass  upon  the  possession  of  Hoff",  for  which  he 
may  maintain  this  action." 

This  was  an  error.  It  was  carrjring  the  law  beyond  its  true 
boundary.  It  was  giving  the  force  of  an  actual  ouster  and 
-exclusion,  the  foundation  on  which  the  two  cases  cited  rest,  to 
a  mere  declaration  in  denial  of  plaintiff's  title.  This  was  the 
utuu)et  length  to  which  the  admission  on  this  point  went;  but 
this  was  not  an  act.  Words  never  constitute  a  trespass,  much 
less  do  they  forfeit  a  right,  unless  somebody  is  prejudiced  by 
them.  H(^  was  divested  of  no  possession  thereby;  that  con- 
tinued; nor  did  the  declaration  enlarge  the  defendant's  right 
to  his  prejudice. 

The  parties  both  being  in  possession  at  the  time  suit  was 
brought,  and  before,  under  titles  that  neither  disputed,  to  the 
extent  of  three  fourths  in  one  and  the  one  twelfth  in  the  other, 
trespass  would  not  lie  by  one  against  the  other,  and  hence  the 
JMstion  did  not  lie  here;  and  the  judge  erred  in  charging  as 
stated  in  the  three  assignments  of  error  stated.  If  tenants  in 
common  cannot  agree  together,  let  them  procure  partition; 
and  if  one  has  taken  more  than  his  share  of  the  profits  of  the 
iand,  he  can  be  compelled,  in  the  proper  form  of  action,  to 
account  to  his  co-tenant  for  the  overplus. 

Judgment  reversed,  and  venire  de  novo  awarded. 


i06  PiEBCB  f^.  Cloud.  [Pemi» 

TuBPin  BT  TteAirr  nr  Ooiaioir  AOAnrsr  hxb  Go-tivaxt  mm  Oamm^ 

MMD  Oabbtiho  awat  Tocbib,  sxa,  when  may  be  maintainad:  WaU  t. 
RichartUon,  78  Am.  Dea  622,  and  note  G26;  Wekh  v.  Clark,  36  Id.  368,  and 
note  372.  Aa  to  when  he  may  maintain  trespaaa  quare  dautum  frtqUL,  eea 
Anden  t.  MeredUh^  34  Id.  376;  note  to  Odhrne  ▼.  Lyford,  32  Id.  392.  Ona 
tenant  in  common  cannot  maintain  trespass  against  his  co-tenant  witfaont 
actaal  onster:  HaarmanY,  Chutmant  18  Id.  666;  Porters,  Hooper,  29  Id.  48QL 
Trespass  by  one  oo-tenant  against  anothar  is  dinnnesed  at  length  in  the 
to  the  ease  last  cited. 


PlEBCE   V.    GlOUIX 

(42  PBHUSTLTAinA  BTAISp  101] 

KwumMT  or  Wat  as  ov  Biqrt  m  DoiirsD  to  Mbav  aa  eqJejBMBt  kad 
qpenly,  notoriooslyy  withoot  parttoolar  leave  at  the  time^  by  a  panon 
claiming  to  nse,  without  danger  of  being  treated  as  a  trespasser,  aa  a- 
matter  of  rights  whether  strictly  legal  by  presumption  and  adverae  oaar^ 
or  by  deed  confirming  the  right;  or  though  not  strictly  legal,  yet  lawful 
to  the  extent  of  excusing  a  trespass. 

Twmrr-ONs  Yiabs  ov  Usa  avd  Ekjotmxht  ov  Biobt  of  Wat,  as  or 
Right,  CoNirxBa  TnuB,  and  the  owner  of  the  land  haa  the  burden  el* 
proYing  that  the  use  of  the  easement  was  under  some  license,  indnlgeiiios^ 
or  special  contract  inconsistent  with  the  right  claimed  by  the  other  party. 

Hub  DaoLASATioir  ov  Ozm  tbaz  Hs  Una  Wat  bt  Suhibahgb  is  inaoifi- 
cient  to  divest  him  of  rights  acquired  by  preecriptloii. 

Tbespabb  qwre  dawum  /regit  bionj^t  by  J.  N.  Pieroo- 
against  Jesse  Cloud.  Defendant  claimed  a  ngfii  of  way  over 
the  land  of  plaintiff.  Plaintiff  forbade  defendant  from  going 
over  the  land,  and  locked  the  gate  through  which  he  was  ac- 
customed to  pass.  Defendant  took  the  gate  off  its  hinges,  and 
went  through  contrary  to  the  prohibition;  whereupon  plaintiff^ 
brought  this  action.  Defendant  proved  tihat  he  and  his  father 
had  used  the  way  for  forty  years.  Plaintiff  proved  that  de- 
fendant had  said  that  plaintiff  was  very  kind  to  allow  him  a 
way  over  his  land,  and  that  he  had  spoken  of  purchasing  a 
right  of  way  out  from  liis  place.  It  was  also  proved  that  he 
had  made  contrary  statements,  and  that  all  the  expressions' 
were  used  after  the  way  had  been  used  by  himself  and  Cather 
for  more  than  twenty-one  years.  The  jury  found  a  verdict  for 
the  defendant. 

JoBeph  /.  Lewis^  for  the  plaintiff  in  error. 

P.  Frazer  Smith  and  William  B.  WaddeUf  for  the  defendant 
in  error. 

By  Courts  Woodwabd,  J.    The  law  of  private  ways  was  well 
expounded  in  OarrM  ▼.  /aciton»  20  Pa.  St.  836.    Under  the 
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English  statute  of  2  ft  8  Wm.  IV.,  c.  71,  enjoyment  of  a 
way,  as  of  right,  was  defined  by  Lord  Denman  hi  Tiehle  v. 
Brown^  4  Ad.  &  E.  369,  to  mean  an  enjoyment  had,  not  se- 
cretly or  by  stealth,  or  by  tacit  snfierance,  or  by  permission 
asked  from  time  to  time,  on  each  occasion,  or  even  on  many 
occasions,  of  using  it,  but  an  enjoyment  had  openly,  noto- 
riously, without  particular  leave  at  the  time  by  a  person  claim- 
ing to  use  without  danger  of  being  treated  as  a  trespasser,  as 
a  matter  of  right,  whether  strictly  legal  by  presumption  and 
adverse  utior,  or  by  deed  confirming  the  right,  or  though  not 
strictly  legal,  yet  lawful  to  the  extent  of  excusing  a  trespass. 
Though  we  have  no  statute  on  the  subject  of  private  ways, 
except  one  which  forbids  their  acquisition  by  prescription, 
through  unimproved  woodland,  the  English  statute,  as  above 
expounded,  is  expressive,  substantially,  of  our  common  law  of 
ways. 

The  question  in  this  case  was,  whether  there  had  been  such 
user  of  the  way  claimed  as  to  establish  the  right  There  was 
evidence  of  its  use  for  £arty  years  and  more,  and  it  was  prop- 
erly referred  to  the  jury.  But  it  was  in  proof  by  two  witnesses 
that  Cloud  had  several  times  declared  that  he  held  the  way  by 
sufTerance,  and  the  court  is  complained  of  for  affirming  the 
defendant's  fourth  point,  to  the  effect  that  these  declarations 
were  insufficient  to  divest  Cloud's  rights. 

Twenty-one  years  of  such  use  and  enjoyment  of  a  right  of 
way,  as  above  explained,  confers  title.  Without  evidence  to 
explain  how  it  began,  such  enjoyment  is  presumed  to  have 
been  in  pursuance  of  a  full  and  unqualified  grant.  The  owner 
of  the  land  has  the  burden  of  proving  that  the  use  of  the  ease- 
ment was  under  some  license,  indulgence,  or  special  contract, 
inconsistent  with  the  right  claimed  by  the  other  party:  Oar- 
rett  V.  Jaeksofiy  20  Pa.  St.  336. 

We  do  not  think  the  owner  made  such  proof  here.  The 
declarations  of  Cloud  were  equivocal,  and  inconsistent  with 
his  other  declarations,  which  imported  an  intention  to  stand 
upon  his  legal  rights.  If  any  word  or  act  of  the  owner  im- 
porting consent  or  sufferance  ever  occurred,  it  was  not  proved. 
What  Cloud  meant  when  he  spoke  of  sufferance  is  not  clear. 
He  probably  meant  no  more  than  that  he  had  not  been 
molested.  We  should  overrate  his  meaning  if  we  construed 
the  expression  into  a  license.  Without  giving  it  undue  effbot, 
we  cannot  hold  it  sufficient  to  repel  the  presumption  of  a 
grant 
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Tliere  is  nothing  else  in  the  case.  Taking  the  charge  and 
answers  of  the  court  altogether,  the  points  appear  to  have 
been  sufficiently  noticed^  and  the  plaintiff  in  error  would  not 
probably  have  been  benefited  by  more  explicit  answers. 

The  judgment  is  affirmed. 

BioiiT  Of  Wat  otsr  LAinM  kat  bx  Acquibxd  bt  UrarrmBump  Usim 
POB  TwsHTT-ONB  Tbabs:  Rdmor  ▼.  StuAer^  09  Am.  Deo.  744,  and  crlmwified 
in  note  thereto  746;  SaXmrn^.  Adaam,  39  Id.  754;  AtaywMitf  ▼.  VTooci- 

r,  47  Id.  166;  Frw^Y,  JI£antin,61Id.  294.  The  period  of  tinie»  however, 
diffoni  M  wiU  be  seen  by  eTamining  the  above  cases. 

Ab  to  What  xust  bx  Shown  to  Establish  Pbbsumftiov  ov  Right  <ur 
WaTp  see  WarraU  t.  Bhoads,  30  Am.  Dec.  274^  and  note  278;  Lawtom  t* 
Biven,  13  Id.  741;  note  to  WilUafM  t.  Ndaon,  34  Id.  51;  ffaav.  McLeod^  74 
Id.  400;  8im»  ▼.  Daria,  34  Id.  581. 

Thb  fbdioipal  oasb  is  getbd  in  Carter  y.  Tbueum  FUdngCc^  77  Pik  Sk 
816^  to  the  point  that  where  one  oses  an  easement  whenever  he  seea  fit|  with- 
oai  asking  leave  and  without  objection,  it  is  adverse^  and  an  nnintemiptad 
enjoyment  for  twenty-one  years  is  a  title  which  cannot  afterwards  be  dis- 
puted. Such  enjoyment,  without  evidence  to  explain  how  it  b^jan,  is  pr»- 
■omed  to  have  been  in  pnrsoanoe  of  a  foil  and  nnqaalified  grant.  Tbe  use  of  a 
load  over  the  land  of  another,  withoat  permission  or  objeotioD,  will  laise 
pnmiDptioas  WaOaee  v.  Fourth  Preabifterkm  Ckmtk^  111  Id.  I70L 
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[42  PWirSTLVAIlIA  8TATB,  ICT.  j 

hmtMxnaan  Bboabdid  as  Assigbicbiit  aitd  DBOLABAxnr  ov  Tbubt.  — 
Where  a  mother,  entitled  to  the  whole  of  the  prupeiriy  of  her  intestnto 
•OB,  signed  artides  of  agreement  by  which,  after  waiving  her  right  te 
administration  and  agreeing  that  letters  issne  to  her  son-in-law,  it  was 
agreed  that  the  balk  of  the  proper^  shoold  be  invested,  the  intereat  to 
go  to  an  invslid  son,  while  he  lived,  and  principel  to  his  brothers  and 
daters  npon  his  death:  ffM,  that  such  instrnmflnt  mnat  be  regsrded  ao 
an  assignment  and  declaration  of  tntst  with  a  tmatee  competent  to  carrj 
itintoeffsot 

AflBiUfBWT  OovsTEnrTDia  Dbglabation  09  Tbubt  n  bot  Bbvooablb  at 
the  instance  of  a  psrty  competent  to  make  it  merely  becanse  some  of  tho 
oesMf  que  tru$t  who  joined  in  the  instmment  were  minon^  or  nndar  tho 
disabiUtj  of  marrisge  at  the  time  of  its  ezecntion. 

Ths  fsustB  are  stated  in  the  opinion. 

O.  B.  Fox  and  Oeorge  N.  Corson^  for  the  appeUant 

B.  M.  BtyyeVy  for  the  appellees. 

By  Oourt,  Rbad,  J.  The  doctrine  applicable  to  thia  caw 
waa  diacussed  in  In  fi0  PavnJtev^i  Estate^  16  Leg.  Int.  78,  and 
to  the  cases  there  dted  may  be  added  Scale$  y.  Maude^  25 
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L.  J.,  N.  8.  (Ch.),  483,  decided  by  Lord  Chancellor  Cran- 
worth,  who  had  joined  in  the  judgment  in  Kekewieh  y.  Man- 
wimgy  12  Eng.  L.  A  Eq.  120,  as  one  of  the  lords  justices. 
There  letters  by  a  mortgagee  to  defendants,  beneficially  inter- 
ested in  the  equity  of  redemption,  promising  that  her  executors 
■hoold  cancel  the  mortgage,  and  containing  words  of  gift,  were 
held  upon  appeal,  affirming  the  decision  below,  to  be  no  defense 
to  a  suit  of  foreclosure  by  the  executors  of  the  mortgagee.  '^  In 
order  to  sustain  the  case  of  the  defendants,  they  must  make 
out  that  this  is  a  valid  declaration  of  trust.  I  do  not  think  it 
is  a  declaration  of  trust  at  all,  and  if  it  were  a  declaration 
of  trust,  it  would  be  invalid  as  being  voluntary.  It  is  not 
a  declaration  of  trust  at  all,  but  it  was  intended  merely  to 
be  a  direction  to  the  executors.  Although  she  speaks  of  a 
gift,  there  is  no  gift  at  all,  except  a  direction  to  the  executors, 
and  that  is  obviously  revocable Even  if  it  were  a  decla- 
ration of  trust,  it  would  be  invalid  for  want  of  consideration,  for 
a  mere  declaration  of  trust  by  the  owner  of  property  in  favor 
of  a  volunteer  is  altogether  inoperative,  and  the  court  will  not 
interfere  in  such  case.  The  case  is  different  where  there  has 
been  a  change  of  legal  ownership,  and  so  a  trust  has  been  con- 
stitated.  Then  the  court  will  inquire  what  the  trusts  are,  but 
there  is  no  authority  in  favor  of  what  the  defendants  are  con- 
tending for."  Keleirieh  v.  Manning^  supraj  referred  to  by  the 
lord  chancellor,  was  a  marriage  settlement,  where  the  settler 
had,  by  deed,  conveyed  and  assigned  her  interest,  which  was  all 
she  could  do,  in  a  fund  to  new  trustees  upon  trusts  which 
eventually  gave  the  property  to  volunteers. 

The  language  of  the  lord  chancellor  is  too  strong,  and  can- 
not be  considered  as  a  perfectly  correct  exposition  of  the  law. 
In  Lambe  v.  Ortan^  decided  by  Vice-Chancellor  Kindersley,  on 
the  26th  of  January,  1860  (1  Drew.  &  S.  125),  where  a  letter 
was  written  by  a  nephew  to  his  uncle,  who  was  the  executor 
and  trustee  of  another  uncle's  will,  the  first  part  requesting 
him  to  pay  to  his  cousin  one-third  part  of  the  portion  of  the 
personal  property  to  which  he  was  entitled  from  his  late  un- 
cle's effects,  and  the  second  part  requesting  him  to  pay  the 
remaining  two  thirds  of  the  personal  effects  due  to  him  from 
his  late  uncle  to  his  Uncle  Gteorge,  and  to  the  uncle  to  whom 
it  was  addressed,  it  was  held  that  the  letter  was  a  valid  dec- 
laration of  trust,  and  assignment  of  all  his  interests,  immedi- 
ate and  expectant,  under  his  uncle's  will,  to  the  parties  named 
In  the  letter. 
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Mr.  Spence  in  his  very  elaborate  work  on  the  equitable 
Jurisdiction  of  the  court  of  chancery,  volume  2,  page  909,  Bums 
up  the  doctrine,  after  discussing  all  the  cases  prior  to  1849,  in 
these  words:  '^  On  the  whole,  it  appears  that  the  only  sure 
way  short  of  a  legal  transfer,  where  that  is  practicable,  of  ef- 
fecting a  voluntary  transfer  to  a  stranger,  is  by  the  party 
entitled  signing  a  declaration  (a  deed  does  not  appear  to  be 
necessary),  declaring  a  trust  in  favor  of  the  intended  donee." 
And  the  same  doctrine  is  stated  as  the  law  by  Mr.  Smith,  in 
the  sixth  edition  of  his  manual  of  equity  jurisprudence,  pub- 
lished during  the  last  year,  and  which  is  highly  spoken  of  in 
England.  The  American  authorities  are  collected  in  the  notes 
of  Hare  and  Wallace,  to  the  cases  of  EUison  v.  EUisoriy  1 
White  &  Tudor's  Lead.  Gas.  Eq.,  ed.  1859,  p.  324,  and  take 
the  same  ground,  with  a  leaning  in  fiEivor  of  a  wife  and  child^ 
as  forming  a  meritorious  consideration:  Dennison  v.  Chehring, 
7  Pa.  St  175;  1  Story's  Eq.  Jur.,  sec.  170;  2  Id.,  sec.  973. 

Mrs.  Blixabefh  Cressman  had  been  twice  married,  and  had 
children  by  both  husbands.  Levi  Grossman,  a  son  of  the 
second  marriage,  died  from  the  effects  of  an  accident  whilst 
out  gunning,  and  before  his  death,  directed  or  desired  that  his 
estate,  which  was  personal,  and  not  exceeding  five  hundred 
dollars,  should  be  divided  amongst  his  brothers  and  sisters, 
excepting  fifty  dollars  of  it,  which  was  in  the  hands  of  his 
mother,  and  which  he  directed  his  mother  should  retain.  He 
died  intestate,  unmarried,  and  without  issue,  and  his  mother 
was  of  course  entitied  to  the  whole  of  his  little  property,  and 
to  the  administration.  Under  the  circumstances  the  mother, 
deslroujs  of  carrying  out  the  will  of  her  son,  executed  on  the 
19th  of  October,  1854,  what  is  styled  articles  of  agreement 
under  seal,  the  paper  not  being  drawn  by  counsel,  but  by  a 
friend  of  the  family.  As  Mrs.  Gressman  was  the  entire  owner 
of  the  personal  estate  of  her  son,  and  as  many  of  her  children 
were  minors  or  married  women,  this  paper  can  only  be  re- 
garded as  her  own  voluntary  act,  deriving  no  aid  from  its 
execution  also  by  her  children.  By  this  deed  she  waives  her 
right  to  administration,  and  agrees  that  her  son-in-law,  Wil- 
liam M.  Lukens,  shall  take  out  letters  of  administration,  which 
was  done.  The  said  Lukens  is  to  hold  the  net  estate  of  the 
deceased,  after  paying  the  fifty  dollars  thereout  to  Mrs.  Gress- 
man, placing  the  remainder  at  interest  on  good  security,  pay- 
ing the  interest  arising  thereon  annually,  for  the  benefit  of 
Lewis  Gressman,  an  infirm  son;  that  is,  during  the  lifetime  of 
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hifi  mother  said  interoBt  to  be  paid  to  her  in  part  payment  foi 
her  keeping  of  him,  and  after  her  decease,  or  when  he  shall 
cease  to  reside  with  her,  then  the  said  interest  to  be  paid  to 
him,  the  said  Lewis  Grossman,  during  the  remaining  term  of 
his  natural  life,  and  after  his  decease  the  principal  sum  of  said 
estate  to  be  equally  divided  among  the  brothers  and  sisters  of 
the  said  Lewis  Cressman.  William  M.  Lukens,  as  adminis* 
trator,  filed  his  account  on  the  29th  of  September,  1855,  which 
was  confirmed  niri  on  the  14th  of  November  in  the  same  year, 
and  then,  as  trustee,  according  to  the  deed,  took  the  net  estate 
as  appropriated  by  Mrs.  Cressman,  and  as  we  suppose,  placed 
it  at  interest  on  good  security,  and  regularly  paid  oyer  the 
interest  to  Mrs.  Cressman,  for  the  benefit  of  her  son  Lewis,  up 
to  1860,  mclusiye.  On  the  27th  of  February,  1860,  on  petition 
of  Mrs.  Cressman,  the  court  appointed  an  auditor  to  make  dis* 
tribution  of  the  funds.  The  auditor  disregarded  the  agree- 
ment, and  gave  the  funds  to  Mrs.  Cressman.  The  court 
reversed  the  report  of  the  auditor,  established  the  agreement, 
and  made  a  decree  in  favor  of  the  persons  entitled  under  it. 

After  considerable  hesitation,  we  cannot  regard  his  instra- 
ment  in  any  other  light  than  an  assignment  and  declaration 
of  trust,  with  a  trustee  competent  to  carry  all  its  trusts  into 
complete  effect,  without  the  aid  of  a  court  of  equity.  The 
fund  has  been  in  the  hands  of  the  trustee  for  upwards  of  seven 
years,  for  nearly  the  whole  of  which  time  all  parties  seemed 
contented  with  the  arrangement,  and  its  provisions  were  en- 
tirely  fulfilled.  The  court  below  were  therefore  right,  but  we 
do  not  commit  ourselves  to  all  the  reasons  assigned  by  them. 
Am  the  trust  may  last  fiur  some  time,  the  court  should  see  that 
the  money  is  pQ>perly  invested,  and  if  necessary,  that  the 
tmatee  should  give  security. 

Decree  affirmed,  at  the  oosIb  of  the  appellanL 


Lyoomino  Inburakob  Co.  v.  Sohbefflbb. 

[la  PnrvirLTAirxA  8rAn»  DHL] 

^/ywMKM'p  OF  horn  Madb  bt  Ihsubied  uhdxb  Oasb  aooocdiiig  to  the  le* 
yJremitt  of  tlie  imumoe  policy  ii  not  AdmiMiblo  In  mdonoe  to  ihew 
tho  Mnoant  or  OKtent  of  tho  loos. 

Aim  CkmsnTDTnio  Wirrxa  or  Nones  "vobtrwixk."—  Where  en  inennaoe 
oompeoyy  after  »  delayed  notioe  of  a  fire»  sendB  two  agente  at  different 
tbnee  to  aaoertain  the  loss,  and  with  offers  to  oompromiae  and  settle,  it 
kea  by  these  acts  waived  the  objeotion  that  the  notice  was  not  isoi 
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''forthwith,'*  and  is  estopped  from  setting  it  np  in  an  actaoo  by  tbt 
insured  for  the  loss. 
GnnDiAL  Charoi  oir  Podit  Raibid  is  SuffiumiT  to  sabstantially  comply 
with  the  request  to  charge  upon  it 

Covenant.  Godfrey  Schreffler  owned  property  insured  by 
ihe  Lycoming  Insurance  Company.  On  the  night  of  the  13th 
of  April,  1858,  this  property  was  destroyed  by  fire.  On  the 
19ih  of  the  same  month,  Schreffler  notified  the  company 
of  the  fact.  One  of  the  conditions  of  the  policy  was  that  in 
case  of  loss  by  fire  the  insured  should  give  notice  ** forthwith," 
and  within  thirty  days,  make  a  sworn  statement  of  the  loss 
sustained  to  the  secretary.  The  company  reftasing  to  pay  the 
amount  claimed  to  have  been  lost,  Schreffler  brought  this 
suit  To  prove  the  amount  lost,  the  sworn  statement  was 
introduced  in  evidence  against  the  defendants'  objection.  The 
company  set  up  in  defense  that  the  notice  of  the  fire  was  not 
sent  to  them  as  required  by  the  policy.  The  other  &et8  are 
sufficiently  stated  in  the  opdnion. 

E.  P.  Deweeij  Lmn  BarthoUmew^  and  F.  W.  Hughei^  tot  the 
plaintifi  in  error. 

Jame$  H.  OampbM  and  John  Bannanf  tot  the  defimdant  in 
error. 

By  Coorty  TnoiiPSOBr,  J.  In  CamnumweaUh  Intwrance  Cam^ 
pany  v.  SenneUj  41  Pa.  St.  161,  we  held  it  to  be  error  to  receive 
as  evidence  to  go  to  the  jury  the  statement  of  the  loss  made 
out  by  the  insured  under  oath,  pursuant  to  the  required  stipu* 
lation  also  to  be  found  attached  to  this  policy.  It  can  never 
be  evidence  of  the  subject  or  amount  of  the  loss  sustained. 
Had  this  decision  been  known,  the  error  in  receiving  the  plain* 
tiff's  statement  as  evidence,  generally,  would  undoubtedly 
have  been  avoided.  The  fact  that  it  was  called  for  did  not 
make  it  evidence,  as  is  sometimes  the  case  in  regard  to  papers. 
The  insurers  had  a  right  to  demand  it,  under  oath,  to  be  used 
by  them  for  the  same  purposes  as  if  made  without  oath,  and 
were  no  further  bound  by  it.  The  court  committed  an  error 
in  permitting  the  statement  to  go  to  the  jury  under  the  issues 
in  the  case,  and  for  this  reason  the  judgment  must  be  reversed. 

2.  It  is  not  necessary  to  determine  whether  the  preliminary 
notice  of  the  fire  was  in  time  or  not,  under  the  requirement  to 
give  it  '*  forthwith."  The  company  acted  upon  it  as  received 
in  time;  made  no  objection,  until  the  trial,  that  five  days  was 
too  great  a  lapse  of  time.    They  had,  in  the  mean  time,  sent  an 
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Agent,  who  was  also  their  attorney,  to  investigate  the  loss,  its 
extent,  and  who  offered  a  certain  compromise.  This  being 
refused,  he  demanded  that  the  statement  of  loss  should  be 
made  oat  under  oath.  Previously  to  this,  Hazen,  another 
agent,  says  he  made  an  offer,  on  the  part  of  the  company,  of 
what  they  were  willing  to  give  to  settle  the  loss,  which  was 
also  refused  by  the  plaintiff*,  and  that  he  had  been  instructed 
by  the  company  so  to  do.  All  this  was  after  notice  sent  to  the 
company.  If  it  had  not  been  in  time,  which  we  do  not  decidCi 
these  acts  were  sufficient  to  waive  that  objection  and  estop  the 
company  firom  setting  it  up.  The  authorities  cited  by  the  de- 
fendant in  error  abundantly  prove  this.  The  request  to  charge 
on  the  point  which  raised  the  question  of  the  sufficiency  of 
notice  was,  we  think,  substantially  complied  with  in  the  gen- 
eral charge,  and  it  was  not  necessary  to  repeat  it  in  answer  to 
the  point  We  see  no  error  in  this  part  of  the  case,  but  for  the 
reason  already  assigned,  the  judgment  must  be  reversed. 
Judgment  reversed,  and  venire  de  novo  awarded. 


FoBMAL  PlooffS  ow  LoM  AB  Bvibisus.  — AffidaTiti  and  aooountt  of  lo«, 
MMtitatng  pfriimwuMy  proolt  fnniiabed  by  tha  immred  to  his  oompany,  art 
•ndMUM  that  th«  Insiued  haa  complied  with  the  polioy  in  thia  respeot,  bat 
are  not  eridenoe  in  hia  faTor  upon  the  amount  of  Iom:  Newmari  t.  Xioer- 
fool  etc  Fin  omd  Lif*  In$.  Co.,  77  Am.  Deo.  SOS,  and  note  611.  Bat  in 
Moore  r.  PntedSon  /fit.  (7a,  4S  Id.  614,  it  it  held  that  the  preliminary  proof 
of  loea,  made  by  an  inaored  in  aooordanoe  with  the  oonditiona  of  hia  polioy, 
it  adminihle  in  eridenoe  on  the  qneetion  of  the  amoont  of  each  Iom. 

UVLOB  WaiTKD  BT  iNSXTaAHOB  OOKPAVT,  KonOI  AlTD  FfeOOfS  OF  LoW 

mnat  be  fnmiahed  in  due  time  by  the  aamred  aa  a  prereqninte  to  hia  right 
of  action  on  the  polioy:  See  note  to  SmUh  t.  ffmerhOlIfuU  F,  Int.  Co.,  79 
Am.  Dea  787. 

ImuBXB,  ^r  Bscnvxiio  Nonos  or  Losb  waaovv  Maxnro  OBtwanxnt  to 
Ita  not  being  giren  in  time,  doeo  not  thereby  waive  onoh  notioe:  See  note  to 
Bmmth  y.  HaoerkOlMyL  F.  Im.  Co.,  79  Am.  Deo.  737. 

What  Dumid  Wazvsr  bt  Ihsubxb  in  defect  or  inaofBdency  of  noUca 
of  loot:  CUark  t.  New  Englamdele.  Ine.  Ob.,  68  Am.  Dec  44,  and  note  62. 

NoTsn  "lOBTHWXTH  "  Mbabs  What:  SL  Loitie  Im.  Co.  t.  Kifk^  48  Am. 
Dea  74;  WhUJmni  r.  North  Carolma  If.  Int.  Co.,  78  Id.  248. 

CiranoB  or  PanrciPAL  Casb.  ~  As  to  a  wairer  of  notioe  of  Iom  and  d 
preliminary  proofi  in  eaoM  where  they  form  a  eonditum  of  the  policy,  the 
principal  caae  waa  dted  gmarally  ia  Bmdtkif  r.  OarreU^  47  Pla.  St.  SUL 
Nbbmou  other  OMM  WMo  alao  dted. 
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r42  PlHITSTLTAnA  BtATE,  285.] 
**ljPrTED  ok"    AVD   "TaKXK    into   PoSSSaSION   0&   CUSTODT,**  HATB  SaMM 

MxAiriNO  in  the  cUobo  of  an  ixutiranoe  policy^  conditioned  that  the  in^ 
■annoe  should  oeaee  at  the  time  property  "  shall  be  levied  on  or  taken 
into  poaeeaaion  or  onstody,"  and  mean  an  aotaal  levy  and  chanji^  of  poa- 
■eaiion. 
MxBX  NonoB  ov  Lxyt  wxthoitt  Tamjsq  Possession  ov  Goods,  though  good 
aa  a  levy,  will  not  defeat  an  inanranoe  policy  which  providea  that  it  sliaO 
if  tiie  gooda  "  he  levied  on  or  taken  into  poeaenion  or  oiiato4y.* 


Thb  facts  are  sufficiently  stated  in  the  opinion. 
Edward  M.  Paaaonj  for  the  plaintiff  in  error. 

Avbrey  H.  Smithy  for  the  defendant  in  error. 

B7  Court,  Strong,  J.  The  assignments  of  error  in  this 
raise  but  one  substantial  question,  and  the  answer  to  that  de- 
pends upon  the  proper  construction  of  the  eleventh  condition 
of  the  policy  of  insurance.  By  that  condition,  it  was  stipu- 
lated that  the  policy  should  cease  at  and  from  the  time  that 
the  property  thereby  insured  should  be  levied  on  or  taken  into 
possession  or  custody,  under  any  proceeding  in  law  or  equity. 
The  evidence  given  on  the  trial  in  the  court  below  established 
beyond  contradiction  that,  after  the  policy  was  issued,  and 
before  the  fire  occurred,  execution  against  the  assured  had 
been  placed  in  the  sheriff's  hands,  and  that  the  sheriff's 
officer,  with  the  writs,  had  gone  to  the  store  where  the  insured 
property  was,  and  there,  with  the  goods  in  view  and  in  his 
power,  made  a  memorandum  of  a  levy,  and  given  notice 
thereof  to  the  defendants  in  the  executions.  The  goods  were 
not  taken  into  the  custody  of  the  officer;  they  were  not  left  in 
charge  of  a  watchman,  nor  was  the  actual  possession  of  the 
assured  disturbed. 

It  must  be  admitted  that  this  was  a  levy  upon  the  property. 
Strictly,  it  is  true,  a  levy  is  actual  seizure;  but  in  this  state  it 
has  been  held  that  if  the  officer,  with  the  goods  in  view  and 
within  his  power,  assert  that  he  makes  a  levy  upoq  them,  his 
acts  are  equivalent  to  a  levy.  It  is  neither  for  him  nor  for  the 
debtor  to  deny  that  an  actual  seizure  has  been  made.  I  mean 
that  neither  against  the  creditor  nor  the  debtor  can  the  sheriff 
deny  a  levy,  nor  can  the  debtor  deny  it  against  the  claim  of 
the  officer.  But  is  merely  going  to  the  property,  and  giving 
notice  of  a  levy,  what  was  intended  in  this  policy  of  insur- 
ance?   Was  it  the  understanding  of  the  parties  that  the 
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policy  should  cease  on  the  occnrrence  of  an  act  done  by  a 
third  party,  which  could  not  increase  the  hazard  of  the  in* 
Burers,  nor  take  away  either  his  power,  or  his  motives  for  pre- 
serving the  property  from  destruction.by  fire  ?  We  think  not 
The  eleventh  condition  must  have  been  attached  to  the  policy 
for  at  least  some  supposed  substantial  reason.  Its  purpose, 
doubtless,  was  to  secure  the  company  against  any  other  hazard 
than  that  which  they  at  first  assumed.  To  them  it  was  im- 
portant that  while  the  risk  continued,  the  goods  should  not  be 
taken  out  of  the  possession  of  the  assured.  His  character  for 
care  and  caution  they  estimated  when  they  took  the  risk,  and 
he  was  interested  in  the  preservation  of  the  property,  for  he 
was  in  part  his  own  Insurer.  They  could'  not  know  what  de- 
gree of  watchfulness  would  be  bestowed  by  any  officer  of  the 
law  who  might  dispossess  the  assured.  Certainly  he  would  not 
have  the  same  motives  for  guarding  and  preserving  the  prop- 
erty which  the  owner  had.  It  is  easy,  therefore,  to  find  a 
reason  for  providing  against  an  involuntary  change  of  the 
actual  possession,  while  it  is  difficult  to  conjecture  what  pos- 
sible injury  could  have  resulted  to  the  company  from  an  act 
of  a  sheriff's  officer,  which  left  the  possession  of  the  assured 
all  undisturbed.  Giving,  then,  to  the  condition  a  reasonable 
construction,  such  as  it  may  be  supposed  was  intended  by  the 
contracting  parties,  the  phrases  "  levied  on  "  and  ^'  taken  into 
possession  or  custody/'  have  the  same  meaning.  The  latter 
defines  the  former.  Unless  it  be  so,  the  latter  expression  is 
superfluous.  Certainly  the  language  of  the  policy  admits  of 
such  a  construction.  It  is  consonant  with  what  may  be  sup- 
posed to  have  been  the  intention  of  the  parties,  and  even  if  the 
construction  contended  for  by  the  plaintiffs  in  error  were  equally 
reasonable,  that  must  be  adopted  which  is  most  favorable  to 
the  assured,  as  was  said  in  the  Western  Ins,  Co.  v.  Cropper,  32 
Pa.  St.  351  [76  Am.  Dec.  661].  We  think,  therefore,  the  district 
court  took  a  correct  view  of  the  policy,  with  its  conditions,  and 
that  none  of  the  assignments  of  error  can  be  sustained. 

The  question  proposed  to  William  Hinkle,  the  witness,  was 
of  course  immaterial,  if  a  mere  levy,  without  taking  into  pos- 
session or  custody  the  insured  goods,  did  not  defeat  the  policy. 

Judgment  affirmed. 

Alxxkatioh  of  Insuksd  FBorasTr  Avoids  Pouor,  whkn:  See  note  to 
Cktrk  T.  Ne»  England  2ivL  fire  Ine.  Co.,  53  Am.  Deo.  44^  and  note  62. 

Lett  of  BxaounoJi  mot  AuiNATXOtf  of  Ivsubxd  Pbopibtt  AvoiDnro 
Poucr,  WBBV:  8m  note  Clark  v.  2lmo  BngUmd  MuL  Fbre  Ina,  Co.,  63  Aflk 
Dm.  63. 
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AonrAL  Sedeubx  vot  always  Nbcissa&t  to  Valid  Lsrr:  TroMb  ▼«. 
T^ord,  81  Am.  Doc.  484. 

KoncB  OF  Lbtt  ox  Land  vxsd  hot  bs  Oxvsn  bt  Skdoiv  to  Bzaoir* 
noN  DwDAUT  to  oonBtitate  valid  levy:  Dtuican  r,  Maine^t  77  Azb.  Dm. 
675. 

Thb  PBnrczPAL  cask  was  oitid  in  TetUmiia  Ins.  Co,  r.  Mumi^  102  Piu  8%. 
04,  to  the  point  that  if  an  exception  in  a  policy  ol  inaonnee  be  capable  ct* 
two  interpretationa,  equally  reaaonable,  that  most  be  adopted  which  ta  moak. 
favorable  to  the  aaanred,  for  the  language  ia  that  Of  the  aaanrer.    The  pKifr 
dpal  caae  waa  anmmariaed  and  followed  in  Itumxmos  Co,  v.  (yjialei^,  82  Id. 
403,  where  the  levy  waa  made  on  real  eatate.    Ihe  condition  of  the  poliey  i» 
this  caae  was  precisely  the  same  aa  the  one  in  the  principal  caae.    The  lae^ 
said  the  court,  that  the  levy  in  the  prinoipBl  caae  waa  on  peraooal  ptopatly 
cannot  change  the  principle  of  conatmoticii.    If  there  ia  any  differenea^  the* 
reaaon  would  be  still  atronger  in  the  caae  of  a  levy  on  real  eatate^  iHiioli  !•> 
always  a  mere  technioal  aeinura  withont  any  interteanoe  with  the 
at  least  nntil  after  sale. 


Wynkoop  v.  Wynkoop. 

[42  PmnrsTLVAKXA  BTATi,  nt.] 

DuTT  or  ADMnnsTRATBix  AS  TO  Body  op  Dsad  TmtaauxEB  with 

burial. 
Widow  has  No  Right  to  ob  Oomtboi.  ovxr  fioiyr  or  bbe 

Husband  after  the  interment. 
DnposmoN  ov  Rxmaeis  ov  Dbcbased  PntaoN  aitbb  Bdszal  belon^i 

after  exclusively  to  his  next  of  kin. 
Coubt  will  not  Oivb  Widow  PBRrniwrofw  to  Rxmoivb  Bodt  of  mm. 

Husband  from  his  mother's  bnrial-place  in  cooaeonited  ground*  againat 

the  consent  of  the  husbend'a  mother,  ahe  being  the  next  of  kin  of  dec^ 

dent,  and  especially  where  the  son  waa  buried  with  the  cerenumiea  of  tii»- 

church  and  the  honors  of  war. 

Thb  facts  are  stated  in  the  opinion. 

E.  P,  Deweea  and  F,  W,  Hughes,  for  the  appellants. 
Benjamin  W.  Cumming.  for  the  appellee. 

By  Court,  Bead,  J.  So  universal  is  the  right  of  sepalturo* 
that  ihe  common  law,  as  it  seems,  casts  the  duty  of  providini^ 
it,  and  of  carrying  to  the  grave,  the  dead  body  decently  cov- 
ered,  upon  the  person  under  whose  roof  the  death  takes  place; 
for  such  person  cannot  keep  the  body  unburied,  nor  do  any* 
thing  which  prevents  Christian  burial;  he  cannot,  therefore^ 
cast  it  out,  so  as  to  expose  the  body  to  violation,  or  to  offend 
the  feelings,  or  endanger  the  health  of  the  living;  and  for  the- 
same  reason,  he  cannot  carry  the  dead  body  uncovered  to  th» 
grave:  Queen  v.  Stetoart,  12  Ad.  &  E.  773;  S.  C»,  40  Eng.  Com.  I* 
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The  executor  or  administrator  most  bury  the  deceased  in 
a  manner  suitable  to  the  estate  he  leaves  behind  him,  and 
puch  funeral  expenses  are  placed,  by  an  act  of  assembly,  in 
the*  first  class  of  preferred  debts.  Where  the  body  is  decently 
and  properly  buried  in  an  appropriate  place,  such  as  a  family 
▼ault,  or  burial-lot  in  a  church-yard,  in  or  near  the  neighbor* 
hood  of  the  residence  of  the  decedent,  it  would  seem  that  all 
was  performed  which  the  law  required  from  the  living.  The 
duty  of  the  executor  or  administrator  is  over,  and  also  his 
rights,  except  in  case  of  an  improper  interference  with  the 
grave,  the  body,  or  the  grave-clothes  of  the  deceased.  The 
claima  of  society  have  been  entirely  satisfied.  It  is  of  rare  oc- 
currence that  any  dispute  arises  after  the  burial,  or  that  any 
case  has  been  submitted  to  a  court  for  its  decision.  The  law 
of  buriali  in  its  relations  to  the  place  of  interment  and  the  pro- 
tection of  the  dead  body,  was  discussed  at  great  length  by  the 
Hon.  Samuel  B.  Buggies,  in  a  very  learned  report  to  the  su- 
preme court  of  the  city  of  New  York,  in  the  matter  of  the 
widening  of  Beekman  Street,  which  took  away  certain  vaults 
for  the  burial  of  the  dead,  and  required  the  disinterment,  and 
reinterment  in  some  other  place,  of  the  dead  bodies  contained 
in  them.  Besides  the  vaults,  the  bodies  contained  in  eighty 
graves,  amounting  to  about  one  hundred,  were  all  disturbed 
and  removed  by  the  church.  In  one  of  the  graves  lay  the 
body  of  Moses  Sherwood,  indicated  by  a  marble  head-stone 
bearing  the  name  of  ** Sherwood."  His  daughter,  Maria  Smith, 
acting  for  herself  and  her  sisteri  and  for  the  descendants  of  her 
bfothers  and  sisters,  five  in  all  who  have  died,  claimed  that  the 
remains  of  her  fiather  be  reinterred  in  a  separate  grave  in  such 
suitable  locality  as  she  might  select;  that  the  existing  monu- 
ment be  erected  over  such  grave;  and  that  the  necessary  ex- 
pense be  defrayed  out  of  the  frmds  in  court  The  referee  was 
of  opinion  that  the  claim  should  be  allowed,  and  submitted  to 
the  court  certain  conclusions,  of  which  the  second  and  third 
were  as  foUows:  '*  2.  That  the  right  to  bury  a  corpse,  and  to  pre- 
serve its  remains,  is  a  legal  right  which  the  courts  of  law  will 
recognise  and  protect.  3.  That  such  right,  in  the  absence  of 
any  testamentary  disposition,  belongs  exclusively  to  the  next 
of  kin." 

After  hearing  counsel  upon  the  report,  the  court  confirmed 
it  in  all  respects,  awarding  one  hundred  dollars  to  Maria 
Smith,  as  next  of  kin  of  Moses  Sherwood,  directing  her  with 
that  sum  to  reinter  his  remains,  and  erect  at  his  grave  the 
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monament  taken  in  widening  the  street,  and  declaring  her  en- 
titled to  the  possession  of  the  remains  and  of  the  monument 
for  that  purpose:  4  Bradf.,  appendix,  503,  632. 

Colonel  Francis  M.  Wynkoop  died  suddenly,  from  an  acci- 
dental  gunshot  wound,  at  his  residence  at  Valencia,  Schuyl- 
kill  County,  Pennsylyania,  on  Sunday,  the  thirteentii  day  of 
September,  1857,  and  was  buried  in  the  course  of  the  week  in 
the  burial-lot  of  his  mother,  Angelina  C.  Wynkoop,  in  the 
Mount  Laurel  Cemetery,  belonging  to  the  rector,  church-ward- 
ens, and  vestrymen  of  Trinity  Church,  Pottsville,  in  the  said 
borough  of  Pottsville,  with  military  honors,  the  deceased  hav- 
ing served  in  Mexico  in  command  of  a  volunteer  regiment 
principally  raised  in  Schuylkill  County.  Some  days  after- 
wards his  widow  took  out  letters  of  administration  in  Schuyl- 
kill  County  upon  her  husband's  estate.  On  the  10th  of 
November,  1858,  in  pursuance  of  the  orders  of  his  widow,  the 
complainant,  an  undertaker,  called  on  one  of  the  church- 
wardens for  the  key  of  the  cemetery,  in  order  to  take  up  and 
remove  the  remains  of  her  husband  to  Laurel  Hill  Cemetery, 
near  Philadelphia,  which  was  refused,  in  consequence  of  a 
notice  from  the  mother  and  next  of  kin  of  the  decedent,  and 
in  whose  lot  he  was  buried. 

On  the  30th  of  the  same  month,  the  widow,  in  her  own 
right  and  as  administratrix,  filed  a  bill  in  equity  in  the  court 
of  common  pleas  of  Schuylkill  County,  against  Angelina  C. 
Wynkoop  (the  mother),  John  E.  Wynkoop  (a  brother),  Anna 
M.  Wynkoop  (a  sister),  Thomas  J.  Atwood,  and  the  rector, 
church-wardens,  and  vestrymen  of  Trinity  Church,  Pottsville, 
praying  an  injunction  commanding  the  mother  and  the  said 
corporation  to  permit  the  plaintiff  and  her  agents  to  remove 
the  body  of  the  deceased.  Upon  the  hearing  on  bill,  answers, 
and  proofs,  the  court  below  decreed  that  an  injunction  be 
issued  according  to  the  prayer  of  the  plaintiff  against  the 
defendants,  from  which  an  appeal  was  taken  by  the  mother, 
Angelina  C.  Wynkoop. 

The  bill  asserts  a  fixed  legal  right  in  the  plaintiff  in  two 
capacities:  1.  As  administratrix;  2.  As  widow.  As  to  the 
first,  the  absolute  duty  to  bury  terminated  with  the  burial, 
and  no  subsequent  expenses  would  be  a  legal  charge  upon  the 
estate  of  the  decedent,  whether  solvent  or  insolvent;  2.  Aa 
widow,  in  this  case  she  would  appear  to  have  no  rights  after 
the  interment.  Suppose  a  woman  has  had  three  husbands, 
who  have  all  died  leaving  her  a  widow  {LawaU  v.  KreidUr,  3 
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Rawle,  304),  is  she  to  be  burdened  with  the  duty  and  Tested 
with  the  charge  of  their  three  bodies  against  the  expressed 
wishes  of  the  blood  relations  and  next  of  kin  of  each  ? 

Bat  it  is  said  there  was  an  agreement  or  promise  made  by 
all  or  some  of  the  relatives  of  Colonel  Wynkoop  to  the  plain- 
tiff, when  she  was'  evidently  laboring  under  great  mental 
excitement,  almost  amounting  to  insanity,  in  order,  as  it  would 
appear,  to  restore  her  to  a  state  of  comparative  calmness. 
The  appellant,  in  her  answer,  says:  '^Said  complainant  as- 
serted that  the  body  of  said  F.  M.  Wynkoop  should  never  be 
buried  at  all,  but  that  it  ever  should  remain  with  her.''  Her 
nerves  were  wrought  up  to  the  highest  state  of  excitement, 
and  consequently  her  reason,  for  the  time,  was  almost  shat- 
tered. The  appellant  most  positively  denies  that  she  ever 
made  any  such  promise  or  agreement,  and  the  evidence  in  the 
cause  does  not  prove  her  ix)8itive  and  unqualified  assertion  to 
be  untrue.  This  ground  therefore  fiedls,  and  the  right  of  the 
appellant  is  founded  upon  her  position  as  mother  and  next  of 
kin.  Besides  the  fact  that  the  body  of  her  son  is  deposited 
in  her  burial-place  in  consecrated  ground,  and  that  he  was 
buried  with  the  ceremonies  of  the  church  and  with  the  hon- 
ors of  war,  is  sufficient  to  justify  us  in  refusing  permission  to 
a  removal  under  the  circumstances. 

We  do  not  think  the  present  case  calls  for  the  interference 
of  a  court  of  equity,  and  therefore,  it  is  ordered,  adjudged, 
and  decreed  that  the  decree  of  J^e  common  pleas  of  Schuyl- 
kill County  be  reversed,  and  the  bill  be  dismissed. 


Foa  GtXATIOllS  Of  THS  TBni  OPAL  CAS%  lee  n^T€U 

Bioms  A2n>  Duma  or  Rxlatitis  avd  OrHnta  Bssraomio  BoDna  ov 
Dead,  —•  1.  Sepulture  qf  Dead  haa  bean  regarded  in  aU  agea  of  the  world  aa 
a  religioiu  rite;  and  the  place  where  the  remaina  of  fiienda  have  been  de- 
posited ia  alwaya  esteemed  aa  conaeerated  and  hallowed.  Itiatniethatitwaa 
the  pride  of  Diogenes,  and  hia  diadplea  of  the  ancient  achool  of  cynioa,  to  re- 
gard borial  with  contempt,  and  to  hold  it  utterly  unimportant  whether  their 
bodies  ahoold  be  burned  by  fire,  or  devoured  by  beaata,  birds,  or  worms;  and 
•ome  of  the  French  philosophers  of  modern  days  nave,  m  a  kmdred  spirit^ 
descanted  upon  the  "  glorions  nothingness  "  of  the  grave,  and  that  **  namelesi 
thing,**  a  dead  body;  but  the  public  aentiment,  and  secular  jurispmdenoe  of 
eiviliaed  nations,  hold  the  grave  and  the  dead  body  in  higher  and  better  re* 
gard.  In  France^  even,  the  home  of  this  school  of  modem  philosophy,  it  hat 
been  adjudicated  by  her  secular  oourta  that  the  land  where  dead  bodies  srt 
buried  shall  not  be  profaned  by  culture  even  of  ita  surface,  until  the  buried 
dead  have  mooldered  into  duat:  Law  of  Burial*  4  Bradf.,  appendix,  628^ 
Cemeteriea,  aa  aleeping-plaoea  for  the  dead,  have  eziated  from  the  moat  re* 
mote  perioda.   The  Hebrews  had  their  public  burial-grounds,  and  the  Oreek% 


610  Wywkoop  v.  Wynkoop.  [Peniiu 

DefoM  tiiey  idopted  the  cofltom  of  bonung  their  deed,  had  tiiair  ''deeping* 
fieldB"  for  the  eepiiltiire  of  the  dead,  in  all  ooantriee,  both  anoieat  and 
modern,  ezoept  where  inoremation  ia  thepraotioe»  thefint  eare  of  a  people  hae 
alwaya  been  to  aeleot  a  plaoe  for  the  boxial  of  their  dead;  and  many  of  tfaeee 
borial-placea  are  <™fnmi«A  In  all  Ghriitiaa  oonntriee,  the  praotioe  of  bmial 
under  and  aroond  ohnrohea  has  prevailed  to  a  great  extent^  and  the  place  of 
bnrial  la  often  eonaecratedy  in  f onn,  by  eeeleriaatioal  oeremoniea.  And  the 
law  of  borialy  in  ita  relation  to  the  place  of  interment^  and  the  proteetfton  of 
the  dead  body,  haa  vaoally  been  oonaidered  aa  belongiTig  to  that  daaa  of 
topica  falling  under  the  eonaideration  of  the  eooleaiaatimi  oonrti:  ^ler'a  Am. 
Eco.  Law,  aec.  070.  It  haa  been  determined  in  an  eooleeiaatieal  oonrt^  how- 
erer,  that  no  mode  of  banal  can  be  permitted  which  will  prolong  the  natoral 
decay  of  the  body,  or  needlesaly  preeerre  ita  identi^;  that  the  Upee  of  a 
allele  generation  ia  praotioally  anffieient  for  mingling  human  remaina  witk 
the  earth,  and  deatroying  their  identity;  that  the  dead,  having  no  legal  li^ 
to  crowd  the  livings  each  boried  genesatioa  mnat  give  way  to  ita  aneceanr, 
and  that^  therefore,  an  iron  coffin,  which  would  nndoly  and  nnlawfolly  pro- 
long the  period  for  identifying  the  remaina,  ia  eecleaiaatiflally  inadnuaaible^ 
unless  an  extra  fee  be  paid  to  the  church:  OUberi  v.  Bumardf  3  PhiUutt.  335w 
Most  people  look  forward  to  the  proper  diapoeition  of  their  remaina,  and  il 
is  natural  that  they  should  feel  an  anxiety  on  the  aubjeot  And  the  right  of 
a  person  to  provide  by  will  for  the  disposition  of  his  body  has  been  generally 
recognised.  By  the  canon  law,  a  person  had  a  right  to  direct  hie  place  of 
sepulture.  According  to  the  strict  rules  of  the  old  oommcn  law,  a  dead  man 
could  have  no  rights;  but  it  will  soon  be  seen  that  they  do  at  leas*  have  the 
rig^t  to  be  protected,  and  that  the  law  will,  towarda  that  end,  extend  its 
protecting  hand:  Pierce  v.  Pnprieiors  qf  Swan  Pokd  Cfemder^,  10  B.  L  239; 
8.  O.,  14  Am.  Rep.  667. 

2.  OMi  L(UD,  Oantm  Lam,  BngUah  Lano.  —  *'Qy  the  civil  law  of  ancient 
Rome,  the  charge  of  bnrial  waa  first  upon  the  person  to  whom  it  waa  dele- 
gated by  the  deceased;  second,  upon  the  scripta  hoBrtdu,  to  whom  the  property 
was  given,  and  if  none,  then  upon  the  haredu  legiiinU  or  coynoti  in  order: 
Poihier,  Pand.,  Par.  ed.  1818,  vol  3,  p.  378;  Corpua  Juria  Digest,  lib.  11,  tik 
7,  L  12,  sec.  4.  But  a  body  once  buried  could  not  be  removed  except  by  the 
permission,  in  Rome,  of  the  pontifical  college,  and  in  the  provinces,  of  the 
governor:  Pothier,  mipra;  and  Digest^  lib.  11,  tit.  7t  U.  8^  89  and  40.  And  by 
the  Roman  law,  there  waa  a  distinction  of  tombe  into  /omUiarHi  into  which 
any  member  of  the  family  might  be  admitted,  and  hereditaria  for  one's  aelf 
and  his  heirs:  Digest,  lib.  11,  tit.  7,  L  6.  The  hairs  might  be  compelled  to 
comply  with  the  provisions  of  the  will  in  regard  to  bnrial:  Digest,  lib.  S,  tit» 
3,  L  60.  And  the  pontifical  college  had  the  powerof  providing  for  the  burial 
of  those  who  had  no  place  of  burial  in  their  own  right:  Taylor'a  Civil  Law,  4te 
1755,  p.  77.  By  the  canon  law,  which  prevailed  in  such  matters  over  so  large 
a  part  of  Europe,  every  one  waa  to  be  buried  in  the  parish  church-yard,  or  in 
his  ancestral  sepulchre,  if  any,  or  in  such  place  as  he  might  eelect.  A  wi£s 
wse  to  be  buried  with  her  last  huabend,  if  more  than  one.  If  a  person  per- 
manentiy  changed  his  residence,  then  he  waa  to  be  buried  in  the  psiriah 
€hurch*yard  of  his  new  residence:  Corvinus's  Jus  Canonicum;  Voet  ad  Paa- 
dectas,  ed.  1731,  vol  1,  p.  642.  In  Bngland,  by  their  ecdeeiastical  law,  by 
which  this  subject  was*  regulated,  every  person,  with  exception  of  traitors^ 
etc,  had  a  right  to  be  buried  in  the  parish  church-yard.  And  a  claim  of  right 
by  custom  to  bury  as  near  rdativee  as  poeaiMe  waa  held  bad.  The  whole 
was  under  the  direction  of  the  ordinary,  and  waa  d  i»iy^lfeiftstiftl  cogniameeb 
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Aad  CDC6  Varied,  the  body  oonld  not  be  remored  wifhont  lieenae  from  th«  ordi* 
naryz  1  Bom's  Beo.  Law,  8th  ed.,  251, 5271, 372;  Kemp  r.  Wkket,  3  FhQlim.  264. 
And  tlM  pancm  who  set  ap  a  monmnent^  or  <m  his  death,  the  heir  of  the 
deoeneed,  might  haTo  an  action  for  injury  to  it:  1  Bom,  373":  Pkrce  r,  Prth 
priaonqfSwanPokUCemeterp,  10R.L  235^  236;  8.0.,  14  Am. Bep. 667, fw* 
Potter,  J,  Hie  aneieat  oivil  ooorts  of  Bnglsnd  gradually  lost  their  original, 
legitimate  aathori^  orer  plaoes  of  Interment,  as  private  property,  and  their 
necessary  and  proper  eontrol  ofver  the  repose  of  the  dead4  Ihe  clergy,  monop- 
oliimg  the  jndicisl  power  over  the  sabjeot^  bnrial  was  oommitted  solely 
to  eocleeiastioal  cognisance;  while  the  seonlar  courts,  stripped  of  all  anthori^ 
orer  the  dead,  were  left  to  confine  themselves  to  the  protection  of  the  moan- 
ment  and  other  external  emblems  of  grief  erected  by  the  living.  Bnt  these 
were  guarded  with  singBlar  solioitade.  The  tombstone,  the  armorial  escntoh* 
eons, — even  the  coat  and  penncns^  and  ensigns  d  honor,  whether  attached  to 
tho  church  edificeor  ehewhere, — were  raised  as  "  heir-looms,"  to  the  dignity 
of  inheritshle  estates^  and  descended  from  heir  to  heir,  who  could  hold  even 
the  paraon  liable  for  taking  them  down  or  defodng  them.  But  at  this  point 
the  oourta  d  the  common  law  stopped:  Law  of  Burial,  4  Bradl,  appendix,  6111, 

8.  M^fiUk  Jbrferffliifcoy  Law  nei  AfpUaMe  in  Tkh  Ckmntry^Bqiatif  ami 
CamU  qf  Lam  Tal»  JwMkUon,  — There  are  no  ecclesiastical  courts  in  this 
conntrys  IfeUv.  IToOsr,  180 ICass.  423;  8.  C,  89  Am.  Bep.  466;  and  "the 
mavims,  doctrines^  and  praotioee  of  thcee  courts  ought  to  be  banished  from 
our  jurisprudence^  and  not  guide,  in  any  way,  our  judicial  action.  An  exam- 
inatiom  d  this  judicial  power  will  show  that  it  is  whoQy  peculiar  to  England, 
and  that  the  decislcns  and  dieta  of  their  courts  and  le|pd  writers  on  this  sub- 
ject on|^t  nofk  to  exert  any  controUing  influence  over  our  legal  tribunals. 
Burial  In  the  British  idands  may  possibly  remain,  for  many  generations^  sub- 
ject axolusively  to  *  eedesiasticsl  cognisance  * ;  but  in  the  new  transplsnted 
Engbud  of  the  western  continent^  the  dead  will  find  protection,  if  at  aU,  iu 
tlieeeeulartribiinali*':  Law  of  Burial,  4  Bradt,  appendix,  617, 626.  In  this 
country,  equity  has  been  invoked  ^  to  grant  such  protection  and  give  sueh 
remedise  as  seem  to  be  required  by  the  circumstances,  and  are  in  consonaans 
with  the  feelings  d  msnkind,  and  has  assumed  jurisdiction:  Snyderr.  Bnffder^ 
60  How.  Pr.  868;  Ifetf  v.  WaXker^  180  ICass.  428;  8.  C,  89  Am.  Rep.  466. 
So  have  eonrta  of  lawi  BogertT.CIt^<^  Indkmaipolk,  18Ind.  14a 

4.  Blfi^i^Bmrtai,taimC<^fimaiioCnmnhY^'-S^ 
Hwtbamd  mmi  Burp  Wife, — Hie  right  of  burial,  in  this  country,  when  oou- 
fined  to  a  churoh-ysfd,  as  distinguished  from  a  separate  independent  cemetery, 
altfaoo^  conveyed  with  the  common  formula  of  "heirs  and  assigns  forever," 
nmst^  it  seems,  stand  upon  the  same  <wwn«>im  looting  as  the  right  of  publie 
wccahtp  In  a  partioilar  of  the  church.  It  is  an  easement  in,  and  not  a  title 
to^  the  freehold;  and  must  be  understood  as  granted  and  taken,  subject^  with 
eompensation  of  coarse^  to  such  changes  as  the  altered  circumstances  of  the 
oongregaticn  or  the  neighborhood  may  render  neceesery.  Like  the  sale  of  a 
church-pew,  which  gives  the  mere  right  to  worship  in  the  particular  place 
while  the  church  stands,  and  is  occupied  for  religious  purposes,  the  sale  of  a 
church  vault  gives  the  mere  right  of  interment  in  the  perticular  plat  of 
ground,  so  long  as  that  and  the  contiguous  ground  continues  to  be  occupied 
as  a  church-yard.  This  is  the  common  doctrine^  in  the  abeence  of  a  statute  to 
the  contrary:  ittcAonii  v.  Iforihiwetlem  P,  D.  Ohireh^  32  Bsrb.  42;  Craig  v. 
Fbtt  Predfyterian  Church,  88  Pk  St  42;  8.  €.,  82  Am.  Bep.  417.  The  indi- 
vidual under  wbom  roof  a  poor  person  diee  is  bound  to  cany  the  body  de» 
eently  covered  to  the  place  of  bozial;  he  csanot  keep  him  UBburiad»  or  do  auy* 
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thing  which  prerents  Christian  burial;  he  cannot,  therefore,  cast  him  out,  ■» 
«s  to  expose  the  body  to  vioUtion,  or  to  ofiend  the  feelings  or  exidsnger  the 
health  of  the  living;  and  for  the  same  reason  he  cannot  oany  him  uncovered 
to  the  grave.  It  is  probable  that,  under  proper  dreiimstances, »  writ  of  man- 
date directed  to  the  right  person,  to  compel  the  burial  ol  socfa  poor  perBOOv 
would  issue:  Queen  ▼.  Stewart^  12  Ad.  ft  E.  773;  PeopUexreL  Coppers ▼•  TWs- 
ieea  qfSL  Patrid^e  Oathedraif  68  How.  Pr.  6S.  A  husband  is  bound  to  bury 
his  wife:  Jenkmer.  Tucker,  1  H.  Black.  01;  i>HreBv.  iibyward,  9  Qi»y,  flA8; 
WeUi  V.  Walker,  130  Mass.  423;  8.  O.,  89  Am.  Bep.  466;  Oumtbtgkam  ▼.  Bear^ 
dan,  98  Mass.  638.  If  a  husband,  by  his  cruel^,  compels  his  wife  to  le«v« 
him,  and  makes  no  provision  for  her  afterwards,  and  she  dies  while  so  apart^ 
he  is  liable  for  the  reasonable  expenses  of  her  funeral,  without  notioe  of  the 
death:  See  case  last  cited.  And  where  a  husband  has  gone  abroad,  leaving 
his  wife,  who  dies  in  his  absence,  a  third  person  who  voluntarily  pays  the  ex« 
penses  of  her  funeral,  suitably  to  the  rank  and  fortunes  of  the  husband, 
though  without  Ms  assent,  may  recover  of  him  the  money  so  paid:  Lakm  v. 
Amea,  10  Cosh.  221;  Jemiinffe  v.  Tucker,  I  H.  Black.  91.  So  a  husband,  who 
has  buried  his  wife  in  a  public  burial-ground,  is  not  liable  as  a  trespasser  for 
removing  a  grave-stone,  since  placed  at  her  giave  by  her  mother,  without 
injuring  the  stone,  and  for  the  purpose  of  substituting  another.  The  indis- 
putable and  paramount  rights  as  well  as  duty,  of  a  husband  to  dispose  of  the 
body  of  his  deceased  wife  by  a  decent  sepulture  in  a  suitable  place,  carries 
with  it  the  right  of  placing  over  the  spot  of  burial  a  proper  monument  or 
memoriBl  in  accordance  with  the  well-known  and  long-established  usage  of 
the  community:  DureU  v.  JIaifward,  9  Gray,  248. 

6.  Jiighi  qf  Burial-^  Right  to  SeJed  Place  qfBuHoL-^lt  is  asserted  in  many 
cases,  following  the  Roman  law,  that  the  exclusive  right  of  burial,  and  the 
right  to  select  the  place  of  burial,  rests,  in  the  absence  of  any  testamentary 
direction  on  the  part  of  the  deceased,  in  the  next  of  kin.  And  this  right  to 
bury  a  corpse  and  to  preserve  its  remains  is  one  which  both  courts  of  law 
and  equity  will  recognize  and  protect,  in,  the  absence  of  such  testamentary 
disposition.  The  right  to  protect  the  remains  includes  the  ri^t  to  preserve 
them  by  separate  burial,  to  select  the  place  of  sepulture,  and  to  change  it  at 
pleasure:  Snyder  v.  Snyder,  60  How.  Pr.  3701,  citing  the  principal  case;  Atgeri 
V.  Cityqflndianofolie,  13  Ind.  140,  note;  Law  of  Burial,  4  Bradf.,  appendix,  692; 
Tyler's  £oc  Law,  sec.  971;  Baueeeau  ▼.  City  qf  Troy,  49  How.  Ar.  496.  For 
curious  and  interesting  discussions  and  notes  to  cases  upon  the  subject^  see 
also  In  re  BeUiaon,  12  Eng.  Bep.,  Moak's  Notes,  656;  Pierce  v.  Pft/ptiekMe  ^ 
Swan  Point  Cemetery,  10  R.  L  227,  237;  S.  C,  14  Am.  Bep.  667.  Most  of 
the  cases  there  referred  to  arose  with  respect  to  the  right  to  protect  the  place 
where  the  remains  were  buried,  to  prevent  a  disinterment,  or  to  coUeet  from 
the  executors,  husband,  or  relative  of  the  deceased  the  expenses  of  the  funeral 
In  the  absence  of  a  contention  prior  to  burial  as  to  the  right  between 
relatives  to  designate  the  place  of  burial,  the  broad  doctrine  that  the  right 
rests  exclusively  with  the  next  of  kin  can  hardly  be  considered  as  a  judidal 
exclusion  of  the  right  of  the  widow.  The  words  "  next  of  kin,"  used  ekmpti' 
dter,  without  anything  in  the  context  to  indicate  a  different  meaning^  mean 
those  of  the  kindred  or  blood,  excluding  the  widow:  Sloeeon  v.  Lymdk,  43 
Barb.  147.  It  ii,  however,  otherwise  as  to  statutes  in  which  the  intent  is 
plain  that  the  widow  is  included:  Snyder  v.  Snyder,  60  How.  Pr.  370^  citing 
MerehanU*  In»,  Co.  v.  Hmman,  82  Barb.  410;  Qreen  v.  Huimm  B.  B.  B,  Co,, 
Id.  26.  Thefee-simpleof  an  estate  in  land  may  be  acquired  for  the  purpoees 
et  sepulture,  and  iriien  converted  to  that  uss^  the  title  may  descend,  or  h^ 
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Again  Um  mibjeet  of  sale.  The  oommon  cemetery  is  sabject  only  to  a  tem- 
porary appropriation,  and  yet  there  may  be  a  grant  of  an  ezclnriTe  title  to  a 
part  of  the  pnblio  cemetery  from  the  proper  authority;  a  vaiilt  or  a  grave  ia 
■imply  a  place  to  entomb^  a  receptacle  for  the  dead,  a  last  resting-place,  and 
a  grant  for  mich  a  place  may  be  ezclaiiTe  and  perpetual:  In  the  JlaUer  qfthi 
Brick  Prttbjfierian  Churchf  3  Edw.  Ch.  155.  We  have  an  instance  of  this  in 
the  caae  of  Abraham's  purchase  of  the  cave  in  the  field  of  Macphelah,  which 
was  ''for  a  possession  of  a  bnrying-placey**  and  it  inured  to  the  purchaser  and 
his  heirs  even  to  the  fourth  generation:  Oen.  xziiL  But  a  receipt  for  money 
from  the  superintendent  of  a  Catholic  cemetery,  in  payment  for  a  plot  of 
ground,  is  not  an  instrument  operating  as  a  conveyance  or  grant  to  the  ens 
thus  paying  and  obtaining  a  receipt.  It  simply  operates  as  a  certificate  of 
his  right  to  use  the  lot  for  burial  purposes  only,  conformably  with  the  estab- 
lished by-laws  of  the  oarporation»  in  so  far  as  they  axe  not  in  violation  of  any 
law.  Aooordingly,  where  such  person  died  a  member  of  the  Masonie  fr»- 
temityy  and  the  rules  of  the  cemetery  prohibited  the  burial  of  such  member 
therein^  it  was  held  that  an  application  for  a  mandamw  to  compel  the  trustees 
to  cause  a  gruve  to  be  opened  in  ssid  lot  for  the  burial  of  such  person  therein 
should  be  denied,  notwithstanding  the  usual  charges  for  digging  the  gruve 
had  been  accepted  by  the  cemetery  officers,  and  that  the  mother,  wif  e^  sister, 
and  two  children  of  such  person,  all  Catholics,  were  already  buried  in  the 
lot:  Peopk  r.  8L  PaMdi%  Oatkedrai  Trtuteea,  21  Hun,  184;  reversing  same 
ease,  7  Abb.  K.  C.  121;  58  How.  Ft.  55. 

6.  CmUmUoni  amd  Prtferenet  at  to  DltpotUion  nf  RemakiB, — The  person 
having  charge  of  the  remains  of  a  deceased  person  holds  them  as  a  sacred 
trust  for  the  benefit  of  all  who  may,  from  family  ties  or  friendship,  have  an 
tntersst  in  them.  In  ease  of  a  contention  as  to  the  place  of  burial,  or  other 
questions,  courts  will  assume  an  equitable  jurisdiction  over  the  subject^  some- 
what in  analogy  to  the  care  and  custody  of  infants,  and  make  such  a  disposi- 
tion as  wiQ  be  best  snd  right  under  aU  the  cironmstanoesi /Herw  v.  PfVpr»0ft>f% 
«f&,  10  R.  L  227;  8.  C,  14  Am.  Bep.  667;  Weld  v.  WaOar,  180  Mass.  422; 
8.  O.,  89  Am.  Bcp.  465;  Snyder  v.  Snyder,  60  How.  P^.  871.  Thus,  in  a  con- 
tention between  the  widow  of  the  deceased,  who  was  his  second  wife,  and  his 
cnly  SOB  and  heir,  being  the  child  of  his  first  marriage,  as  to  the  disposition 
el  his  remains,  the  court  held,  after  taking  into  consideration  all  the  drcum- 
stsnees,  that  the  daim  of  the  son  was  to  be  preferred:  See  case  last  cited.  A 
Eoense  from  a  mother  to  a  son  to  open  the  family  tomb  to  deposit  the  corpse 
el  a  deceased  son,  will  be  implied  from  the  relation  of  the  parties,  the  exi- 
gHioies  of  the  case,  and  the  usages  and  customs  of  a  civilised  oommunityt 
LaUm  ▼.  Amee,  10  Cush.  19a 

7.  Property  in  Dead  Bodkeand  to  Whom  It  Belonge. -^By  ihe  old  Englisk 
law,  thabody  was  not  recognised  as  property,  but  the  charge  of  it  belonged  ez* 
closivcly  to  the  church  and  the  ecclesiastical  courts,  as  did  also  the  adminis- 
tntion  of  estates.  So  while  there  was  property  in  the  burial-lot,  in  the 
BM«unMnt%  and  in  the  ornaments  and  decorations  of  the  deceased  or  his 
graven  there  was  none  in  the  remains  themselves:  2  BU.  Com.  429;  note 
to  Pkree  v.  Proprielort,  etc,  10  R.  L  237;  S.  C,  14  Am.  Rep.  667;  and  there 
are  some  decisions  to  the  same  effect  in  the  United  States:  Snyder  v.  Snyder, 
60  How.  Ft.  868;  Jfeo^Aer  v.  DritcoO,  99  Mass.  284;  In  the  MaOer  rf  CAe 
Briik  Preebyterkm  Church,  8  Edw.  Ch.  155;  for  it  is  said  that  after  burial  the 
body  becomes  a  part  of  the  ground  to  which  it  has  been  committed;  "  earth 
to  earth,  ashes  to  ashes,  dust  to  dust":  Meagher  v.  DriaeoU,  99  lilass.  284. 
These  notions,  however,  may  possibly  be  borrowed  from  the  ecclesiastical 
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{kw,  and  ariaa  from  »  false  and  needlefls  aasamption  In  holdiiig  tliat  nottiing 
is  property  that  has  not  a  pecuniary  value.  "Therealqneationianokof  tlM 
di^oaable,  marketable  valne  of  »  ootpse  or  its  remains,  as  an  article  of  traffic^ 
bat  it  is  of  the  sacred  and  inherent  right  to  its  custody,  in  order  to  deoently 
bury  it^  and  secure  its  undisturbed  repose.  The  dogma  of  the  Knglish  eode- 
tiastioal  law,  that  a  child  has  no  such  daim,  no  such  exclusive  power,  no 
peculiar  intcnrest  in  the  dead  body  of  its  parent^  is  so  utterly  inconsistent 
with  every  enlightened  peroeptioa  of  personal  right,  so  inexpressibly  repni- 
live  to  ever  proper  moral  sense,  that  its  adoption  would  be  an  eternal  disgrace 
to  American  jurisprudence.  The  establishment  of  a  right  so  sacred  and  pre- 
eious  ought  not  to  need  any  judicial  precedent.  Our  courts  of  justice  should 
place  it^  at  once,  where  it  should  fundamentally  rest  forever,  on  the  deepest 
and  most  uneixiDg  instincts  of  human  nature;  and  hold  it  to  be  a  self-evident 
right  of  humanity,  entitled  to  legal  protection  by  every  consideration  of  feel- 
ing, decency,  and  Ghristisn  duty.  The  world  does  not  contain  a  tribunal 
that  would  punish  a  son  who  should  resist^  even  unto  death,  any  attempt  to 
mutilate  his  father's  oozpse  or  tear  it  frcnn  the  grave  toit  sale  or  diswction; 
but  where  would  he  find  the  legal  right  to  reaistk  except  in  his  peculiar  and 
exclusive  interest  in  the  body!"  Per  Bnggles,  referee,  in  Law  of  Bnrialt  4 
Bradf.,  appendix,  529.  Aooordingly,  it  has  been  held  that^  while  a  dead  bodj 
is  not  property  in  the  strict  sense  of  the  common  law,  it  is  a  quari  property, 
ever  which  the  relatives  of  the  deceased  have  rights  which  our  courts  of  equity 
will  protect:  Weldy.  yTaOer,  130  Msss.  423;  f<»«  v. /Vpprfefc)r<,€fc.,  10  B.L 
S27.  And  in  Indiana^  a  court  of  law  has  cut  loose  all  ecclesiastifial  ties,  and 
lield  that  the  bodies  of  the  dead  belong  to  the  surviving  relation^  in  the  or- 
dar  of  inheritance,  as  property,  and  to  be  disposed  of  as  they  may  deem  fi^ 
bat  subject  to  sudi  burial  regulations  as  are  reasonable  and  proper  for  the 
public  health  and  advantage.  The  burial,  however,  cannot  be  taken  out  of 
their  hands,  they  being  able  and  willing  to  perform  it:  Bogeri  v.  Oiif  qf  Itk- 
dkmapoUB,  13  Ind.  134^  140.  And  further,  a  sort  of  right  of  custody  over  or 
interest  in  the  dead  body,  in  the  relatives  of  the  deoeased,  ia  reoognized  in 
the  statutes  of  many  of  our  states:  See  Pierce  v.  ProprietorSf  efc,  10  &  L  239; 
6. 0.,  14  Am.  Bep.  667,  and  statutes  there  dted.  The  subject  of  property  in 
dead  human  bodies  U  discussed  at  length  in  4  Alb.  L.  J.  66, 67;  0  Id.  151-164. 
8.  Contentione  eonoemkig  Bemooai  qf  Dead  BocUes.  — When  a  body  has  once 
been  buried,  no  one  has  the  right  to  remove  it  without  the  ooDsent  of  the 
owner  of  the  grave,  or  leave  of  ^e  proper  eoclesiastioa],  municipal,  or  judicial 
authority:  Weld  v.  Walker,  130  Sfass.  423;  S.  C,  39  Am.  Rep.  465^  and  citing 
the  principal  caae;  Begma  v.  Sharpen  Dears.  ftB.  160,  163;  S.  C,  7  GoxG.  G 
214,  216;  Pierce  v.  Proprietore,  e<c,  10  R.  L  227;  S.  0.,  14  Am.  Bep.  667;  and 
it  makes  no  difference  that  the  motive  of  the  person  removing  the  body 
was  pious  and  laudable:  See  cases  last  cited.  Thus,  where  the  decessed,  at 
her  request  and  with  the  concurrence  oi  all  her  children  except  one,  was 
buried  in  her  sister's  lot^  it  was  held  that  that  one  child  or  his  executors  could 
not  remove  her  remains  to  another  place  of  sepulture:  Lcwrie  v.  PBtt,  11 
Fhillim.  303.  So  in  Pierce  v.  Proprielore,  etc,  10  IL  L  227,  S.  C,  14  Am. 
Bep.  667,  the  widow,  after  burial,  was  required  at  the  suit  of  the  son  to  re- 
store the  remains  of  her  husband  to  the  burial-lot  in  which  they  had  been 
interred  upon  his  death,  with  her  oonsent  and  the  consent  of  his  children, 
and  from  which  she  had  removed  them  without  their  consent^  for  the  pur- 
pose of  interment  eLsewhere.  And  if  a  husband  has  not  freely  consented  to 
the  burial  of  his  wife  in  a  lot  of  land  owned  by  another  person,  with  the  in- 
tention or  understanding  that  it  should  be  her  final  resting-plaos^  a  court  ol 
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i^ty  niftj  pennit  him,  after  such  burial,  to  remove  her  body,  coffin,  and 
tomb-etonee  to  his  own  land,  and  restrain  that  person  from  interfering  with 
sBch  tmnawtX:  WMw,  Waiter^  130 Mass.  422;  a  C,  39 Am.  Bep. 465.  But 
while  the  ooorts  will  intervene  to  proteot  the  grave  where  the  remains  lie, 
they  are  slow  to  permit^  against  the  objection  of  the  relatives,  a  removal  after 
th^  are  once  boried:  Snifder  v.  Snifder,  60  How.  P^.  371,  citing  the  principal 
esse.  Bat  the  legislatore  has  power  to  aathoriie  the  removal  of  the  remains 
of  the  dead  from  cemeteries,  and  may  delegate  snoh  power  to  mnnioipalities: 
Oralg  v.  Fim  Prub^ierkm  Church,  88  Pa.  St.  42;  8.  (X,  32  Am.  Bep.  417. 
The  couis  in  this  country  and  in  England  interfere  by  injunction  to  prevent 
lenoval:  Snyder  v.  Snydar^  60  How.  Ytt  368;  Piem  v.  Propridon,  tic,,  10 
R.L237,  2A2;  &C.,14Am.Bep.667;  (TTbitAv.  0%tirc^2Brewst.S72.  The 
injunetioa  operates  to  preserve  "the  repoee  of  the  ashes  of  the  dead,  and  the 
wBgions  sensibilitiee  of  the  living.**  A  place  of  bnrial,  however,  may  be 
tiken  for  a  public  nse^  sad  in  case  of  a  disturbance  the  owner  of  the  grave, 
er  next  of  kin,  may  be  and  no  doabt  is  entitled  to  compensation  for  the  ex* 
penae  of  removing  and  suitably  reinteiring  the  remains;  bat  no  injanctioo 
can  issae  to  prevent  the  disposition  of  the  soil,  and  the  removal  of  the  re- 
aalna  ti&ereiB  deposited,  should  theooort^  on  application  by  the  officers  of  the 
ehBToh,  deem  sooh  disposition  proper,  and  order  it  aooordingly:  Rkhai^  v. 
NmrihKKtt  efc  Chmrch,  32  Barb.  42;  Law  of  Bnrial,  4  Bradf.,  appendix,  532. 

9.  DiatmhimoeqfGraiKg,  and  Wnrngful  Remooal  qf  Bodies— Other  MaUen, 
It  was  a  misdemeanor,  at  common  law,  to  remove  a  body  withoat  authority. 
And  it  was  a  felony  to  steal  the  shroad  or  apparel:  See  note  toPiflree  v.  Pnh 
prietars  etc,  10  B.  L  237;  S.  a,  14  Am.  Bep.  667,  and  cases  therein  cited; 
Thon^mm  v.  Hkkeg,  8  Abb.  N.  C.  159,  168.  The  offense  was  indictable,  al- 
thooi^  the  motive  might  have  been  good:  Rex  v.  Sharfe,  Desrs.  ft  B.  160; 
S.  C,  7  Cox  C.  C.  214.  Taking  np  dead  bodies,  even  thoagh  for  the  paipose 
ef  disMotioo,  was  then,  and  is  now,  an  indiotable  offiuise:  Kkig  v.  Lynn,  8 
Term.  Bep.  783;  &  C,  1  Lsaoh  a  a  497;  Pwplt  v.  DaJUon,  58  GaL  226. 
The  selling  or  disposing  of  a  dead  body  lor  gain  or  profit  was  also  a  misde- 
meanor at  common  law,  and  indictable:  3  JaooVs  Fisher's  Digest^  3507. 
£he  taking  np  of  dead  bodies  for  disseetum  is  a  practice  contrary  to  com- 
SBon  deoencyt  *nd  shocking  to  the  general  sentimenti  and  feelings  of  man- 
kind. Sointhiscoantry,  statutes  have  been  pasMd  in  a  nomber  of  the  states 
declaring  each  an  aot  criminal  and  punishable  with  heavy  penalties;  Chase's 
HUrkstone,  537,  note.  Bat  there  are  ciroamstancee  nnder  which  the  removal 
ef  a  body  from  the  grave  is  not  an  offense  nnder  inch  a  statute.  Thus,  A 
had  a  child  with  a  broken  thigh-bone,  and  employed  B^  a  physician,  to  treat 
it.  The  child  died,  from  some  caase^  aboat  sixteen  months  after  receiving 
the  injniy.  Before  death,  B  had  treated  the  child  for  a  fraotore  of  the  thigh- 
bone; and  before  the  child's  death,  had  sued  to  recover  for  his  services.  A 
set  np  malpractice  on  the  part  of  B  as  a  defense.  Daring  the  pendency  of 
the  action  the  child  died,  and  was  boried.  Sabeeqaently,  the  father,  acting 
nnder  the  advice  of  his  coonsel,  directed  and  allowed  C,  another  phy- 
sidan,  to  canse  the  body  of  the  child  to  be  exhiimed,  and  a  portion  of  the 
tfai^-bone  to  be  removed,  in  order  that  it  might  be  used  in  evidence  on  the 
trial  of  the  question  of  malpractice.  After  the  bone  was  removed,  the  body 
was  retomed  to  the  grave.  C  was  arrested  for  removing  the  body  from  the 
gisve^  but  co  examination  was  discharged.  He  then  broaght  an  action 
to  jpsoofsr  damages  for  a  malicioas  proseoation,  and  it  was  held  that  0 
had  not  removed  the  body  from  the  grave  "  for  the  porpose  of  diuection,  or 
from  mere  wantonnees,"  as  theee  terms  were  need  in  the  statate  for  a  viola- 
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tion  of  which  he  had  been  trrested,  nor  had  he  oommitted  anyoffenae  agaanat 
pablio  deoenoy  or  the  spirit  of  the  statute:  Rhodes  t.  Brandt,  21  Hun,  1.  In 
ancient^  and  even  in  modem,  timea,  it  waa  the  praotioe  to  arrest  and  detain 
dead  bodiea  for  debt:  See  note  to  Pkree  y.  ProprieUrn^  etc,,  10  R.  L  837; 
8.  C,  14  Am.  Rep.  667.  An  action  of  trespass  will  lie  for  de&using  a  moan* 
ment:  Id.  And  trespass  guare  clcuuum  will  lie  for  disinterring:  Meagker  ▼• 
Driaeoll,  99  Maas.  284. 

It  ia  the  duty  of  the  ezeontor,  or  aome  one  on  behalf  of  the  estate,  to  aea 
to  the  funeral  rites;  in  faot»  it  has  been  expressed  that  the  execntor  mxist 
bury  the  deceased.  The  estate  in  the  hands  of  the  exeoator  is  bound  for  tba 
expenses,  and  the  law  will  raise  ait  implied  promise  on  the  part  of  the  es- 
ecntor  or  administrator  to  pay  those  who  supplied  the  necesesiy  expensea^  ao 
far  aa  he  has  assets  in  his  hands:  See  note  to  Pietos  y.  /Viopfiefora,  €te^  10 
R.  I.  238;  S.  0.,  14  Am.  Rep.  667;  ffapgood  y.  ffoughUm,  10  Pick.  154.  Tb 
east  a  dead  body  into  a  riyer,  without  the  ri^ts  of  Ohristian  aepulture^  ia 
iadiotable  as  an  offense  against  common  decency:  Kiamwan*9  Oaae,  1  GraenL 
227.  Bat  a  parent  who  has  not  the  meana  of  proyiding  burial  for  tbib  body 
of  his  deceased  child  is  not  liable  to  be  indicted  fcr  a  misdemeanor  in  not 
providing  for  its  burial,  eyen  tfaoagh  a  nnlaanoe  ia  occasioned  by  aUcfwing  the 
body  to  remain  nnburied,  and  although  the  poor-law  anthoritiea  haye  offetvd 
him  money  to  defray  the  expenses  of  burial,  by  way  of  loan,  as  he  ia  not 
bound  under  sneh  drcamstanoea  to  contract  a  debt:  Aegma  y.  Fcnm,  Temp. 
4b  M.  632;  S.  0.,  2  Den.  O.  a  826.  It  may  be  said  In  oondnaioa  that  in /«  Of 
Master  qf  Wtdenktg  Beebnan  Btftd,  4  Bradf.  608-4(82;  Hon.  8.  B.  Biiggle% 
referee^  after  an  elaborate  reyiew  of  the  law  of  bnrial,  aniyed  at  the  f oUow- 
ing  oonolnsions;  1.  That  neither  a  corpse  nor  its  burial  ia  legally  subject,  m 
any  way,  to  ecclesiastical  cogninnce  nor  to  sacerdotal  power  of  any  kuid; 
2.  That  the  right  to  buzy  a  oorpae  and  to  preserye  its  remaina  ia  a  legal 
rights  which  the  ooorta  of  law  will  reoogniie  and  protect;  8.  Iliat  aueb  rig^ 
in  the  absence  of  any  testamentary  dispositian,  belongs  exclnsiyely  to  the 
next  of  kin;  4.  That  the  ri^t  to  protect  the  remaina  inclndea  the  ri|^t  to 
preaerye  them  by  aeparate  burial,  to  aelect  the  place  of  aepnlture,  and  to 
change  it  at  pleasure;  5.  That  if  the  place  of  burial  be  taken  for  public  naa^ 
the  next  of  kin  may  claim  to  be  indemnified  for  the  expense  of  remoying  and 
suitably  reinterring  their  remains.  This  report  waa  Bubaeq[uentiy  ccnfirmad 
by  the  supreme  court  of  New  York,  and  it  thus  reoeiyed  the  aanctJon  of 
Judicial  authority.  These  conclusions  are  quoted  in  full  in  the  notes  to  /it  rt 
BeUkon,  12  Eng.  Rep.,  Moak's  Notes,  669,  Bogeri  r.CUgi^  IndkmapoSt,  It 
Ind.  140,  10  Alb.  L.  J.  70,  71,  in  an  article  on  the  "le^  custodian  of  de- 
ceased bodies,  who  is.**  In  this  article,  one  condusicn  reM^ed  by  the  wxifter 
is,  that  during  her  lifetime  the  widow  of  a  deceaaed  hnaband  haa  the  dirao- 
tion  and  control  of  place  of  interment^  and  so  the  hnsband  oyer  hia  wife^ 
remains.  But  in  the  faoeof  the  anthoritiea  aboye  giyen,  wa  doubt  ihm 
of  such  ooobluson  in  its  unqualified  form. 
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Maokason's  Appeal.     Babtbam's  Estatb. 

[42  PlVWSTLTAinA  Btatx,  880.] 

T<KinrKijnr  Oovyvtascb  d  Void  ab  against  Gbxdiiobs,  where  the  grantor 
■eiUee  his  pnyperty  in  tnut  for  his  own  use  for  lif e»  and  over  to  his 
appointees  by  wiil. 

OWHXB  GANITOT  BlBFOn  OF  PHOFXETT  IN  TrUST  VOB  HIS  OWV  USB  80  SS  to 

pot  it  beyond  the  reaoh  of  liability  for  his  fntore  debts. 
FteRFntTT  Srtlbd  nr  Trust  to  Onx's  Own  Usb,  and  ovxb  to  A^ 
voDrrKXS  Nahzd  in  a  will,  beoomes  assets  in  the  hands  of  the  tiustee% 
applicable  to  the  eztingoishment  of  creditors'  claims. 

CsBTiOBABi.    The  £act8  are  stated  in  the  opinion. 

Owrge  W.  Biddle  cmd  James  W.  Patd^  for  the  appellant 
W.  J.  McElroyj  for  the  appellee. 

Bj  Goorti  Thompson,  J.  This  appellant  claims  the  monejr 
in  controversy  here  under  the  following  circumstances:  Wil- 
liam EL  Bartaun,  a  resident  of  the  city  of  Philadelphia,  was 
the  owner  of  certain  real  estate  in  the  city;  and  being  so,  did, 
on  the  eighteenth  day  of  May,  1849,  convey  the  same  in  trust 
to  his  own  use  for  life,  and  over  to  such  person  or  persons  as 
lie  should  by  will  appoint;  and  on  failure  to  appoint,  then  to 
the  use  of  his  lawfiil  heirs  in  fee;  the  trustees  to  let  and 
demise  the  property,  receive  and  collect  the  rents  and  income, 
and  pay  over  the  same,  after  deducting  taxes,  repairs,  and 
expenses  of  the  trust,  to  him,  the  said  William  BL  Bartram, 
during  his  life,  as  received,  and  not  by  way  of  anticipation, 
and  fipee  and  clear  of  all  debts,  contracts,  and  encumbrances 
incurred  or  entered  into  by  him.  Bartram  died  abroad  in 
1857,  leaving  a  will,  in  which  he  devised  his  property  to  the 
appellant,  Ann  Mackason,  for  life,  then  over  to  certain  persona 
named.  In  a  codidil  to  the  will,  he  declares  these  devises  as 
an  execution  of  the  power  to  appoint. 

At  the  date  of  the  conveyance  in  trust,  Bartram  was  in« 
debted  to  a  considerable  extent,  and  the  property  conveyed 
was  sold  by  the  trustees,  and  after  paying  off  these  debts,  the 
residue  was  invested,  and  the  income  paid  to  him  by  them 
annually  during  life.  Before  his  death,  he  again  became  in« 
debted  to  several  persons,  in  all  to  the  extent  of  about  six 
thousand  dollars,  and  these  debts  remained  unpaid  at  hift 
decease.  His  creditors  now  claim  payment  out  of  the  trust 
funds  in  the  hands  of  the  trustees,  which  they  contend  are 
assets  of  his  estate  applicable  to  their  extinguishment,  and  this 
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is  denied  and  resisted  by  the  appellant.  The  court  below  con- 
firmed the  auditor's  report,  deciding  in  favor  of  the  creditora, 
and  hence  this  appeal. 

This  statement  brings  us  to  the  simple  inquiry,  Can  the 
owner  of  property  so  dispose  of  it,  for  his  own  use,  benefit,  and 
support,  as  to  put  it  beyond  the  reach  of  liability  for  his  future 
debts,  he  being  and  continuing  9ui  juria^  and  tiiere  appearing 
to  be  no  reason  therefor,  excepting  to  withdraw  it  firom  such 
liability,  and  thus  retain  the  temporal  ownership  without  its 
incidents?  This  would  be  a  startling  proposition  to  affirm. 
It  would  revolutionize  the  credit  system  entirely,  destroy  all 
faith  in  the  apparent  ownership  of  property,  and  repeal  all  our 
statutes  and  decisions  against  frauds.  Every  man  about  to 
engage  in  business  where  there  was  a  chance  of  loss  would 
place  himself  under  the  pupilage  of  trustees,  and  everybody's 
estates  would  be  passing  under  settlement  deeds  and  trustees' 
accounts  through  the  courts,  before,  in  the  natural  course  of 
things,  the  jurisdiction  of  the  orphans'  court  would  attach. 

Such  consequences  from  judicial  action  need  not  be  depre- 
cated in  advance,  for  they  never  can  occur. 

We  need  not  discuss  iJl  the  positions  taken  by  the  learned 
auditor  in  his  very  able  report,  all  of  which  converge  to  the 
same  point;  namely,  that  such  a  trust  as  this,  under  its  cir- 
cumstances, does  not  withdraw  the  property  from  the  reach  of 
creditors  subsequent  to  its  creation. 

Chancellor  Kent,  in  volume  4,  page  311,  of  his  Commentaries^ 
states  the  law  of  such  an  attempt  thus:  ''The  policy  of  the  law 
will  not  permit  property  to  be  so  limited  as  to  remain  in  the 
grantor  for  life,  free  from  the  incidents  of  property,  and  not 
subject  to  his  debts." 

8o  in  Johnston  v.  Harvy^  2  Penr.  &  W.  82,  Gibson,  C.  J.,  states 
the  same  thing  to  be  law,  and  the  reasons  fo^  it,  vis.:  ''That  the 
statute  of  13  Elisabeth,  which  proposes  to  avoid  conveyances 
with  intent  to  delay,  hinder,  and  defraud  creditors,  would  be  of 
little  use  if  a  debtor  might  put  his  estate  beyond  the  reach  of 
his  creditors  and  still  get  a  living  from  it."  He  puts  it  U|ion 
the  statute  of  13  Elizabeth  as  void. 

Under  our  insolvent  laws,  such  a  thing  could  not  be  done,  for 
the  debtor  is  bound  to  take  an  oath  that  he  has  not  conveyed, 
transferred,  or  assigned  any  portion  of  his  property  whereby 
to  benefit  himself  or  his  family.  While  this  could  not  afifect 
trusts  lawfully  made,  on  good  oonsiderationy  it  oertainly  would 
a  trust  for  the  debtor's  own  use. 
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WKii  objeot  there  could  haTe  been  here  for  thie  extraordi- 
nary settlement  other  than  to  protect  the  settler's  property 
against  fiitare  hidebtedness,  does  not  appear. 

That  object  is  boldly  avowed.  The  trustees  are  to  hold 
the  estate  of  the  settler  to  his  use  for  life,  free  and  clear  of 
his  debts,  contractSi  and  encmnbranceSi  and  pay  him  the  net 
faicome  after  his  death  to  his  heirs,  in  default  of  appointment; 
otherwise,  to  his  appointee. 

The  proposition  is,  that  such  a  settler  may  be  the  complete 
equitable  owner  of  all  his  property, — deal  as  much  as  he 
pleases  with  it,  and  it  shall  not  be  liable  for  his  debts.  Here 
we  have  a  direct  attempt  by  one  iui  jurU  to  guard  his  own 
property  against  his  own  contracts.  In  ThatMon  v.  Dougheriyj 
12  Serg.  ft  R.  448,  decided  at  nidi  jmtM,  a  conveyance  in  i&vost 
of  the  wife,  of  the  grantor's  whole  estate  (and  that  seems  to  be 
the  case  here),  with  an  expectation  of  future  indebtedness, 
was  held  void  under  the  statute  of  18  Elisabeth  as  against  such 
debts.  There  are  numerous  English  decisions  cited  by  the 
auditor  to  show  that  a  settlement  is  fraudulent  under  the  stat- 
ute of  18  Elisabeth,  where  the  settler  takes  back  to  himself  an 
estate  for  Ufe:  Hayward  r.  Hammond^  1  Atk.  13;  StUenuin  v. 
AAdoumf  2  Id.  480;  Fitner  y.  Fitter^  Id.  512;  Taylor  y.  Janes^ 
Id.  600;  Tarbaek  y.  ifarftufy,  2  Vem.  510.  This  is  just  what 
was  in  substance  said  by  Chancellor  Kent,  and  Qibsouy  C.  J., 
dted  above. 

The  general  doctrine  of  settlements  by  one  in  fitvor  of  an- 
other who  is  usually  non  $ui  juris^  fairly  made,  and  without 
wrong  to  the  creditors  of  the  grantor,  the  law  sustains;  but 
that  is  widely  different  from  this  case.  The  auditor  was 
therefore  right  in  holding  the  estate  of  Bartram  in  the  hands 
of  his  trustees  fbr  the  payment  of  his  debts.  We  do  not 
negative  another  ground  taken  in  the  report,  vis.,  that  an  un- 
limited right  of  appointment  in  fee  renders  the  estate  assets 
for  the  satisfaction  of  the  appointee's  debts.  This  is,  un- 
doubtedly, the  English  rule:  See  authorities  cited  by  the 
auditor;  and  Hclday  v.  Peters^  28  Beav.  354.  The  rule  seems 
to  be  different  when  the  appointee  is  a  feme  covert,  unless,  as 
said  by  Sir  John  Bomilly,  master  of  the  rolls  in  this  last  case, 
when  the  feme  covert  is  guilty  of  a  fraud  in  her  contracts,  by 
holding  herself  out  as  a  feme  aok, — in  that  case,  the  propertfr 
would  be  assets.  It  is  not  necessary  to  decide  upon  the  effect 
of  such  a  power  to  appoint  by  a  man  or  woman,  in  this  case, 
nor  do  we  give  any  intimation  on  the  subject;  the  case  was 
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well  decided  by  the  auditor  on  the  point  already  stated  ui  fhia 
opinion. 

Decree  of  the  common  pleae  affirmed,  at  the  coets  of  the  ai^ 
pellant. 

VoLUSTABT  Deed  Ismmn)  fo  Pxaob  Qraxtor*b  ^botebtt  Biroirtt 
Kbaok  ov  hd  OBSDnoBS  n  Von):  BydntU  y.  WUder,  17  Am.  I>ea  744| 
WkUUeae^  t.  MeMahon,  26  Id.  882.  So  with  a  deed  of  trait:  ffempUead  t. 
JofmUtm,  66  Id.  468.  As  to  whea  yoliintuy  ooaveyaaoes  in  tras^  or  oiher- 
wiae,  are  fraadiileiit  as  to  oreditonx  See  Cook  y.  Johnson,  72  Id.  S81»  and  noto 
S8i. 

Tmi  PBnroiFAL  am  wam  grid  in  Loyd  y.  MtOogrtf,  46  Fk.  St  416,  to  th« 
point  that  a  man  oannot  settle  his  own  property  to  his  own  nse,  nntQ  a 
creditor  shall  aawQ  it^  and  then  oyer  so  as  to  preyent  the  oreditor  from 
ingil 
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L42  FUlHiTLyAnA  Statb.  861k] 

PBirira  CoBrcBATiDV  n  Lzablb  iob  Aon  or  ns  Aokbtb  within  the 
of  their  anthorityt  in  the  same  way  as  any  indiyidnal  person  b. 

Railroad  Ck>ifPAirr  n  Liablb  bob  iKJUBisi  to  PAssBBOBBt  Oaubbd  by 
Ck>NDi7CTOB'B  Kboliobncb  ot  yiolenos  in  remoying  him,  npon  refoaal  to 
pay  his  fare. 

IViraif GB  TBLAT  pABSENOBB  OB  RaUiBOAD  TbAOI  WAS  BSMOyBD  VBOV  CaJI 

BT  OoNDUCTOB,  that  he  f  eU  on  the  road  and  hurt  his  head  and  hack  and 
that  he  died  from  the  effect  of  these  injuries,  is  snflcient  to  jnstify  tho 
court  in  letting  the  question  of  the  oanse  of  the  death  go  to  the  jury, 
and  in  refusing  to  instract  the  jniy  "that  under  sll  the  circumstanoea 
of  the  case  their  yerdiot  shoidd  be  for  the  defendant^"  the  railroad  com- 
pany. 

Vandiyeb  was  a  passenger  on  the  line  of  the  Pennsylvania 
Railroad  Company.  He  f&iled  to  pay  his  £Eure,  and  tiie  con- 
ductor took  him  to  the  rear  of  the  car  and  assisted  him  off. 
He  was  somewhat  under  the  influence  of  liquor  at  the  time. 
In  getting  from  the  car  to  the  ground  he  fell  across  one  of  the 
rails  and  struck  his  head  and  shoulders  upon  the  ballasting 
of  the  road.  He  got  up,  went  after  his  hat  which  had  blown 
down  the  embankment,  pitched  headlong  down  it  himself^  and 
lay  there  from  four  o'clock  till  sundown.  He  was  picked  up, 
hurt  and  sore,  and  sent  home  where  it  was  found  that  his 
head  and  shoulders  were  badly  bruised.  He  died  in  nine  days 
after  the  ii^uries  were  received,  and  his  wife,  Sarah  Vandiver, 
brought  this  action  for  his  loss.  The  defendant  asked  the 
court  to  instruct  the  jury  that  ^'  under  all  the  circumstances 
of  this  case  the  verdict  must  be  for  the  defendant":  but  the 
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conrt  refosed  to  do  80.  The  court  instnicted  the  jury  that^ 
under  the  circamstanceBf  the  company  was  liable  for  the  acta 
of  their  agents.  The  jury  found  a  verdict  for  the  plaintiff,  and 
defendant  sued  out  a  writ  of  error. 

WUUam  DarUngUmy  for  the  plaintiff  fai  error. 

By  Courty  Read,  J.  A  great  deal  of  the  difficulty  originally 
felt  in  holding  corporations  liable  for  the  acts  of  tiieir  agents 
within  the  scope  of  their  authority,  arose  from  the  supposition 
that  it  was  necessary  their  appointment  should  be  under  the 
seal  of  their  principals.  The  decisions  both  in  England  and 
America  have  satisfactorily  disposed  of  this  technical  doubti 
and  it  is  now  clearly  the  law,  pa^cularly  with  regard  to  what 
are  called  trading  corporations,  that  no  such  evidence  of  au- 
thority is  required*  A  private  corporation  is  liable  for  the  acts 
of  its  agents  within  the  scope  of  their  authority,  in  the  same 
way,  and  it  would  appear  in  the  same  form,  as  any  individual 
person  is. 

"A  master,"  says  Smith,  in  his  Master  and  Servant,  second 
edition,  page  183, ''  is  ordinarily  liable  to  answer  in  a  civil  suit 
for  the  tortious  or  wrongful  acts  of  his  servant,  if  those  acts  are 
done  in  the  course  of  his  employment  in  his  master's  service. 
The  maxims  applicable  to  such  cases  being  respondeat  fupa* 
rioTj  and  that  before  alluded  to.  Qui  facit  per  aliumyfaeit  per  se. 
This  rule,  with  some  few  exceptions,  which  will  hereafter  be 
pointed  out,  is  of  imiversal  application,  whether  the  act  of  the 
servant  be  one  of  omission  or  commission,  whether  negligent, 
fraudulent,  or  deceitful,  or  even  if  it  be  an  act  of  positive  mal- 
feasance, or  misconduct,  if  it  be  done  in  the  course  of  his  em- 
ployment, his  master  is  responsible  for  it  civiliter  to  third 
persons."  At  page  187,  citing  several  English  and  American 
authorities,  he  says:  ''Actions  against  railway  and  steam-^ 
packet  companies  also  necessarily  involve  similar  principles, 
as  such  companies  can  only  act  through  the  instrumentality 
of  servants." 

In  PhUadelphiOj  Wilmington^  and  Baltimore  R,  R.  Co.  v.  Quig- 
ley,  21  How.  202,  the  supreme  court  of  the  United  States  held 
that  an  action  on  the  case  for  a  libel  could  be  brought  against 
a  corporation;  and  Mr.  Justice  Campbell,  in  delivering  the  opin« 
ion  of  the  court,  thus  defines  its  liability  for  the  acts  of  its 
agents:  "With  much  wariness,  and  after  close  and  exact 
scrutiny  into  the  nature  of  their  constitution,  have  the  judicial 
tribunids  determined  the  legal  relations,  which  are  established 
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for  the  corporation  by  their  goTeming  body,  and  their  agents, 
with  natund  persons  with  whom  they  are  brought  into  contact 
or  collision.  The  result  of  the  case  is,  that  for  acts  done  by 
the  agents  of  a  corporation,  either  in  contractu  or  in  ddietCj  m 
the  course  of  its  business  and  of  their  employment^  the  corpo- 
ration is  responsible  as  an  individual  is  responsible  under 
similar  circumstances.  At  a  very  early  period  it  was  decided 
in  Oreat  Britain,  as  well  as  in  the  United  States,  that  actioii» 
might  be  maintained  against  corporations  for  torts;  and  in- 
stances may  be  found  in  the  judicial  annals  of  both  countries 
of  suits  for  torts  arising  from  the  acts  of  their  agents  of  nearly 
every  variety.''  Similar  doctrine  is  maintained  in  Addison  on 
Wrongs,  pp.  721,  722.  In  Moore  v.  Fitchburg  R.  R  Corp^  4 
Oray,  465  [64  Am.  Dec.  83],  it  was  held  that  a  corporation 
may  be  sued  for  an  assault  and  battery  committed  by  their 
servant  acting  under  their  authority.  There  the  conductor 
put  out  a  passenger  who  had  paid  his  fare,  and  the  court  ruled 
that  if  the  company  gave  the  conductor  the  power  to  act  ac» 
cording  to  his  discretion  in  all  such  cases  as  should  arise,  and 
in  the  exercise  of  that  discretion  he  wrongfully  exercised  the 
power  or  removed  a  passenger,  it  would  be  the  act  of  the  com* 
pany,  and  they  would  be  liable.  In  this  case,  the  suit  wa» 
against  the  corporation  and  the  conductor.  The  court  held  the 
joinder  was  right,  and  although  the  conductor  was  acquitted, 
they  would  not  interfere  with  the  verdict  against  the  company. 
The  English  cases  prior  to  1860  are  collected  in  a  convenient 
form  in  a  leading  article  in  6  Jur.,  N.  S.,  pt.  2,  p.  143. 

'^  The  old  doctrine  that  a  corporation  aggregate  has  no  eoul» 
and  therefore  is  incapable  of  a  malicious  intention,  has  been 
described  by  Erie,  C.  J.,  as  being  rather  quaint  than  substan- 
tial; and  accordingly,  in  these  days,  when  substance  is  pre^ 
ferred  to  form,  and  utility  to  quaintness,  it  has  been  held  that 
corporations,  especially  those  of  a  trading  character,  have  souls, 
and  may  therefore  be  guilty  of  malice.  The  number  and 
importance  of  corporate  bodies  established  for  the  purpose 
of  trade  in  modem  times,  and  transacting  their  business 
through  the  agency  of  servants,  have  rendered  it  necessary  to 
relax  the  old  rules  existing  on  the  subject,  and  to  extend  to 
them  the  maxim  respondeat  eupertor,  as  if  they  were  private 
individuals;  the  only  special  limitation  ingrafted  upon  their 
liability  being  that  the  act  complained  of  should  be  within 
the  scope  and  purpose  of  the  incorporation.  Thus,  after  being 
liable  to  an  action  for  a  false  return  to  a  mandamtu:  Yarbar^ 
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augh  V.  Bank  of  England^  16  East,  6;  for  the  negligence  of  their 
■ervants:  Scoii  y.  Mayor  etc.  of  ManchesUty  2  Hurl.  &  N.  204; 
8.  C,  3  Jar.,  pt.  1,  p.  690;  for  an  assault:  Ea$tem  Cofmties  i2'y 
Co.  T.  Broom,  6  Ex.  314, 316;  S.  C,  Jur.,  pt  1,  p.  297;  for  false  im» 
prisonment:  ChUton  v.  London  and  Craydon  Ry  Co.,  16  Mees.  A 
W.  212;  to  an  indictment  for  non-feasance:  Q^keen  v.  Birming^ 
ham  ofnd  Oloueesterahire  Ry  Co.y  3  Q.  B.  223;  and  for  misfeas- 
ance: Qaunv.  Great  NoHh  of  England  KyCo.,91A.Zl^\  S.C., 
10  Jur.,  pt  1,  p.  765, — it  was  decided  that  an  incorporated  com« 
pany  might  be  sued  for  a  libel  contained  in  a  message  trans- 
mitted by  their  telegraph,  the  company  being  incorporated  for 
the  purpose  {inter  alia)  of  transmitting  messages:  Whiiefield 
Y.  SwUh-EoBtem  Ry  Co.,  4  Jur.,  N.  S.,  pt  1,  p.  683;  and  that 
they  might  also  be  guilty  of  acts  maliciously  committed  with 
a  view  to  injure  individuals  or  rival  companies:  Oreen  v.  Lon- 
don General  Ommbus  Co.,  6  Id.  228."  So  in  Cowley  v.  Mayor 
etc.  of  Sunderland^  30  L.  J.  Ex«  127,  February  6, 1861,  the  cor- 
poration were  held  liable  to  an  action  for  an  injury  done  by  a 
wringing-machine  erected  by  them,  placing  them  on  the  same 
footing  as  an  individual  under  such  circumstances. 

These  cases  have  been  followed  by  two  very  important  cases 
decided  in  the  courts  of  exchequer  and  queen's  bench,  in  the 
beginning  of  the  last  year.  The  first,  Seymour  v.  Oreenwood, 
was  decided  on  the  22d  of  January,  1861,  and  is  reported  in 
30  L.  J.  Ex.  189,  and  was  affirmed  in  the  exchequer  chamber^ 
Id.  327. 

In  this  case,  the  plaintiff  was  a  passenger  in  the  defendant's 
omnibus,  and  was  removed  by  the  conductor,  a  servant  of  the 
defendant,  in  such  a  manner  that  the  plaintiff  fell  into  the 
road,  and  was  severely  injured.  The  allegation  was  that 
the  plaintiff  was  drunk,  and  refused  to  pay  his  fare;  and  the 
court  thought  the  conductor  was  obeying  the  lawful  commands 
of  his  master  in  removing  a  troublesome  passenger.  The  con- 
ductor went  into  the  omnibus  and  took  the  plaintiff,  who  was 
inside,  by  the  collar,  with  both  hands,  and  backed  himself  out 
of  the  omnibus,  drawing  the  plaintiff  along  with  him.  The 
plaintiff  was  then  on  the  step,  and  the  conductor  on  his  feet 
in  the  road;  and  he  then  threw  the  plaintiff  on  to  the  road  to 
the  right  hand.  The  onmibus  was  stopped  when  he  threw 
the  plaintiff  down.  The  plaintiff  fell,  the  conductor  did  not 
A  hansom  cab  came  up  in  the  same  direction  as  the  omnibus, 
and  the  driver  tried  to  draw  up,  but  something  under  the  cab 
caught  the  plaintiff,  and  the  cab  went  over  his  foot  and  struck 
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his  head  at  the  same  time.  Pollock,  C.  B.,  said:  '*  I  do  nof; 
beliere  he  intended  to  do  any  mischief,  but  his  want  of  care 
clearly  was  the  cause  of  the  mischief  and  therefore  I  think 
the  effect  of  the  evidence  is  that  the  servant,  by  carelessly 
executing  his  master's  commands,  caused  the  mischief  com* 
plained  of,  and  that  is  what  I  should  have  found  had  I  been 
on  the  jury.  There  is  no  doubt  that  the  law  on  this  subject 
was  once  very  much  confdsed,  and  when  McManxu  v.  Crickett^ 
1  East,  107,  was  decided,  the  law  had  not  been  settled.  I 
think  the  view  we  take  of  this  case  is  quite  in  conformity  with 
idl  the  more  recent  decisions.  Public  safety  and  private  con- 
venience require  that  we  should  so  decide;  for  if  we  were  to 
hold  that  a  railway  company  is  not  to  be  responsible  for  the 
act  of  its  servant  causing  damage  to  a  third  person,  unless  it 
be  an  act  done  in  the  mere  negligent  obedience  to  the  orders 
of  the  company,  there  would  be  no  protection  to  the  public." 

'^  I  have  no  doubt,"  said  Martin,  B.,  **  that  if  the  conductor 
used  unnecessary  violence  in  removing  the  plaintiff,  the  mas- 
ter would  be  responsible.  If,  by  an  act  done  by  a  servanti 
within  the  scope  of  his  ordinary  employment,  another  person 
is  injured,  that  person  may  maintain  an  action  against  the 
master;  and  the  act  of  removing  the  plaintiff  from  the  onmi- 
bus  was  within  the  scope  of  the  conductor's  ordinazy  employ- 
ment. •  .  •  •  The  criterion  is  not  whether  the  master  has  given 
the  authority  to  do  the  particular  act,  but  whether  the  servant 
does  it  in  the  ordinary  course  of  his  employment." 

The  plaintiff  died  while  the  rule  to  set  aside  the  verdict  was 
pending,  and  the  court  ordered  the  judgment  to  be  entered  in 
his  name,  nwie  pro  tune^  as  of  Easter  term,  when  he  was  liv- 
ing. 

In  Ooffy.  Great  NoHhem  Ry  Co.y  80  L.  J.  Q.  B.  148,  Feb- 
ruary 18, 1861,  the  written  opinion  of  the  court  was  delivered 
by  Mr.  Justice  Blackburn,  in  which  the  prior  decisions  on  the 
subject  were  deliberately  and  carefully  reviewed.  It  was  held 
that  '^  a  railway  company,  though  it  be  a  corporation,  is  liable 
in  an  action  for  false  imprisonment,  if  that  imprisonment  be 
committed  by  the  authority  of  the  company;  and  it  is  not  neces- 
sary that  the  authority  should  be  under  seal."  Then  as  to  the 
evidence  of  such  authority,  it  was  held  that  the  doctrine  enun- 
ciated by  the  court  of  exchequer  chamber  in  1853,  in  Qilea  v. 
Taff  Vale  Ry  Co.,  2  El.  &  B.  822,  gave  the  correct  rule,  and  all 
prior  decisions  conflicting  with  it  were  considered  as  overruled 
on  that  point.    It  is  not  necessary  to  enter  into  this  questioiii 
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MB  in  the  present  case  it  was  proved  by  the  defendants  that  they 
had  expressly  authorized  and  instructed  their  officers  or  agents 
to  put  passengers  out  of  their  cars  in  cases  like  the  present. 

Two  errors  only  were  argued  or  pressed  by  the  counsel  of  the 
plaintiffs  in  error.  About  the  first  alleged  error  that  the  court 
erroneously  held  that  the  company  were  liable  for  the  acts  of 
their  agents  in  this  case,  there  can  be  no  doubt  that  the  court 
below  were  right  in  their  exposition  of  the  law,  which  is  in 
strict  conformity  with  the  authoritative  statement  of  the  law 
by  the  latest  and  best  authorities^  and  is  founded  upon  the 
clearest  principles  of  public  policy  and  private  convenience. 
A  railway  company  selects  its  own  agents  at  its  own  pleasure, 
and  it  is  bound  to  employ  none  except  capable,  prudent,  and 
humane  men.  In  the  present  case,  the  company  and  its  agents 
were  all  liable  for  the  injury  done  to  the  deceased. 

The  other  error,  that  the  court  should  have  instructed  the 
juiy  to  find  for  the  defendants,  is  not  sustained,  and  I  think 
the  court  went  further  in  expressing  their  opinion  upon  the 
evidence  than  I  would  have  done;  for  it  appears  to  me  that 
there  was  persuasive  evidence  sufficient  to  convince  a  jury  that 
the  deceased  died  of  the  wounds  which  he  received  when  his 
hands  were  forcibly  removed  by  the  agent,  and  he  fell  on 
the  track  of  the  road,  between  the  rails,  on  the  ballasting. 
There  was  therefore  no  error  oommitted  by  the  court,  and  we 
do  not  see  that  the  former  reversal  on  the  question  of  damages 
has  materially  improved  the  condition  of  the  defendants,  and 
it  would  hardly  be  to  their  interest  to  have  another  trial 

Judgment  affirmed. 


OotaxoBJoma  n  Lublb  Km  Aon  ov  m  Aonras  dona  within  ilie  aoope 
of  their  aatbority:  Okh  ete.  Trtui  Co.  t.  MerehemU'  etc  Tnut  (?a,  S3  Am. 
Deo.  742;  New  ToHtete.  TekgrajphCkkw.  Dryimrgt  IS  Id.  888;  end  their  iie|(- 
ligenoo  is  iti  nefl^igenoes  HopiSm  t.  iKtatieele;  J2.  B.  Ox,  78  U.  887,  and 
iioie28S. 

PikssBiasB  OH  RAn.BaiP  Tbadt  Who  Riinsis  to  Pat  ms  Faui  mat  bs 

RzMOTXD,  STO.!  State  ▼.  OverUm^  61  Am.  Dec.  671;  bat  he  miut  he  ejected  et 
0  regnUr  statioiiy  aad  not  elsewhere:  CMoago  etc  M.  K.  Co,  w.  Park§t  68  Id. 
668;  and  extended  note  thereto  67(M(78;  on  ezpolsion  of  passengers;  note  to 
Bagam  r.  Pfwrideneeete.  R.  R.  Ox,  62  Id.  388. 

BAn.BO^ii  OratPAinr  n  Leabli  ior  Ihjukt  Caubid  sr  Kmuobiob  ov 
BB  SiBTAns:  BlaAw.  CamMmB.  B.  Ca,  63  Am.  Deo.  686^  and  ooUeotsd 
sases  in  note  688. 

Thb  navoEPAL  oabm  was  orkd  in  the  following  anthorities,  and  to  the 
point  stated:  The  whole  power  and  anthority  of  a  railroad  ootporation  is 
▼ested  in  iti  offioers;  and  as  to  paasengers  on  hoard,  they  are  to  be  considsrad 
at  the  corporation  itselL  -  Hie  consequent  anthority  and  vaiponsibililgr  aie 
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ftot  ganenlly  to  be  impaired  by  anyannuigeiiiei&t  between  the  ocnporatloii  and 
the  officen.  ^e  oorporatiaa  is  responnble  for  the  acts  of  the  officers,  in  tba 
eondnet  and  government  of  the  train,  towards  the  passengers  traTeling  by  it^ 
as  the  officers  would  be  for  themselTes,  if  they  were  themsdves  the  owners  of 
the  road  and  train:  Bom  ▼.  Chioago  etc  R"y  Co,,  36  Wis.  463.  A  master  ia 
liable  for  a  wrong  done  by  his  servant^  whether  throngh  negUgenoe  or  the 
malice  of  the  latter,  in  the  course  of  an  employment  in  which  the  servant  ia 
engaged  to  perform  a  dnty  which  the  master  owes  to  the  person  injured: 
Craker  y.  Clioago  de,  ^y  Co.,  Id.  675,  which  was  an  action  for  insultinj^  vio- 
lent»  and  abusive  acts  alleged  to  have  been  done  to  the  female  plainti£^  by  the 
oondnctor  of  one  of  defendant's  trains,  while  plaintiff  was  a  passenger  on 
each  train.  It  would  seem  from  this  case  that  the  master  should  be  liable  in 
all  cases  for  the  servant's  wrongful  act  done  in  the  course  of  his  employment, 
whether  through  negligence  or  malice.  The  principal  case  was  commented 
upon  in  Bwmamlle  etc  S.  B,  Co.  v.  Baum,  26  Ind.  74,  as  being  opposed  to  the 
doctrines  there  held,  via. :  That  a  master  is  ordinarily  responsible  for  the  con- 
sequences resulting  to  others  from  the  negligence  or  want  of  skill  with  which 
his  employees  do  his  business.  But  for  a  willful  and  malicions  trespass  of  a 
servant,  not  commanded  or  ratified  by  the  master,  but  perpetrated  to  gratify 
the  private  malice  of  the  servant^  under  mere  color  of  discharging  the  duty 
which  he  has  undertaken  for  his  master,  no  action  will  lie  against  the  master. 
Yet  if  the  act  of  the  servant  was  necessary  to  aocompUsh  the  purpose  of  his 
employment,  and  was  intended  for  that  purpose,  then  it  is  implied  in  the 
employment^  and  the  master  is  liable^  though  the  servant  may  have  executed 
it  wiUfuUy  and  malidonsly.  And  it  was  hdd  that  these  roles  spply  to 
yccatioiia  aa  weU  as  to  private  ladividDals. 


Commonwealth  bx  bbl.  Johnson  v.  Halloway. 
Samb  bx  bbl.  Langhammbb  u  Halloway. 

[42  FunrsTLVAiiXA  Btaxb,  4M.] 

Aor  SHOBTiNiirQ  Coama^B  Tsbm  ov  IuPBiaamaiiT  wr  Oivmo  Oudrs 
for  good  conduct  is  unooostitatioiial  aa  interlering  with  the  jndgmenta 
of  the  judiciary. 

CduKT  WILL  HOT  GoRTBOL  DxacBBnoK  ov  PBDGir  iMHFiumBa^  and  compel 
them  to  discharge  prisoners,  even  though  they  have  served  periods  which 
together  with  their  orediti  for  good  oondnot^  entitlo  them  to  releaae 
under  the  law. 

Habeas  corpus  by  Johnson  and  Langhammer,  two  prison- 
ers in  the  state  penitentiary,  who  claimed  discharge  under 
'*  An  act  relative  to  prison  discipline,"  which  provided  for  a 
^  graduated  deduction  from  tiie  term  of  sentence,'*  for  good 
conduct. 

By  Court,  Woodward,  J.  A  penitentiary  on  the  principle 
of  solitary  confinement  of  convicts  was  first  provided  for  in 
Pennsylvania  by  an  act  of  assembly  of  the  3d  of  March,  1818, 
which  established  it  in  Allegheny  County.    By  an  act  of  th« 
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20th  of  March,  1821,  a  similar  penitentiarj  was  pzoTided  for 
^sastem  Pennsylvania,  to  be  located  within  the  county  of  Phila« 
delphia.  In  pursuance  of  these  acts  of  assembly,  the  two  noble 
structures  known  as  the  eastern  and  western  penitentiaries, 
were  erected.  By  an  act  of  assembly  of  the  23d  of  April,  1829, 
the  penal  oode  was  revised,  crimes  defined,  and  punishments  in 
the  two  new  penitentiaries  enjoined.  The  government  of  the 
penitentiaries  was  committed  to  boards  of  inspectors,  "  con- 
sisting of  five  taxable  citizens  of  Pennsylvania,"  to  be  ap- 
pointed by  the  judges  of  the  supreme  court,  and  they  were  to 
act  under  "  rules  and  regulations  for  the  better  ordering  and 
governing  of  said  penitentiaries,"  which  the  act  of  1829  set 
forth  in  full.  Among  other  details,  the  discharge  of  convicts 
was  prescribed.  Some  immaterial  provisions  have  been  sup- 
plied by  subsequent  legislation,  but  the  act  of  1829  established 
a  system  of  pimitive  justice  that  has  never  been  essentially 
modified,  and  which,  by  reason  of  the  excellence  of  the  con- 
ception and  the  fidelity  of  administration,  has  commanded 
the  attention  of  the  civilized  world. 

But  on  the  1st  of  May,  1861,  the  legislature  passed  an  act 
^  relative  to  prison  discipline,"  which,  while  it  does  not  profess 
to  repeal  prior  acts  respecting  penitentiary  punishments,  nor 
to  disturb  the  well-matured  system  which  we  possess,  will, 
nevertheless,  impose  new  and  difficult  duties  on  the  inspectors 
and  superintendents  of  all  our  prisons,  and  greatly  impair  the 
efficiency  of  our  system,  if  it  do  not  derange  all  of  its  outlines. 
The  inspectors  of  the  eastern  penitentiary,  with  the  entire 
concurrence  of  their  colleagues  of  the  western,  have  set  forth 
their  objections  to  the  act  of  1861,  in  a  printed  report  of  a 
committee  of  their  body.  They  complain  of  the  act  as  of 
doubtful  constitutionality,  and  of  such  ambiguity  that  they 
are  unable  to  carry  it  satisfactorily  into  execution.  They  say 
ihey  first  knew  of  its  passage  from  the  lips  of  a  convict  under 
their  care,  and  that,  according  to  their  information,  it  passed 
one  branch  of  the  legislature  at  the  latest  moment  of  the  ses- 
sion, without  a  word  of  observation  or  criticism  from  a  single 
member. 

It  is  much  to  be  regretted  that  the  legislature  of  1861  per- 
mitted its  powers  to  be  employed  in  disturbing  an  admirable 
system  of  penitentiary  punishment,  without  consulting  any  of 
the  officers  to  whom  the  system  had  been  intrusted  for  ad- 
ministration, and  whose  experience  had  qualified  them  for 
advising  wisely  in  respect  to  the  proposed  measure.    The  act 
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waSy  however,  passed  in  all  the  forms  of  law,  and  two  piiflon- 
era  now  claim  their  discharge  from  farther  confinement  bj* 
▼irtne  of  its  provisions. 

The  first  section  requires  the  wardens  or  superintendents  ta 
keep  a  record  of  the  name  of  each  prisoner,  and  of  every  infrac- 
tion of  the  printed  and  published  rules,  and  of  the  punish- 
ments inflicted  therefor,  which  record  is  to  be  laid  before  the- 
inspcctors  for  examination  and  approval.  The  second  sectioa 
provides  for  a  graduated  ''deduction  firom  the  term  of  sentence*^ 
of  every  prisoner  who  shall  have  no  infiraction  of  rules  recorded 
against  him  for  any  month  of  the  first  year  of  his  imprison* 
ment, — one  day  for  the  first  month,  two  additional  days  for  ihA- 
second  month,  and  three  additional  days  for  each  succeeding 
month  of  the  first  year's  imprisonment, — and  to  a  similar  de- 
duction of  four  days  for  each  month  of  faultless  conduct  in  the 
second  year,  and  to  one  additional  day  per  month  for  each 
succeeding  year. 

The  third  section  empowers  the  inspectors  to  discharge  a 
criminal  whenever  he  shall  have  served  out  his  term  of  seoi* 
tence,  less  the  number  of  days  to  which  the  act  entitles  him. 

The  fourth  section  provides  for  a  certificate  from  the  iii» 
specters,  of  the  good  conduct  of  the  prisoner  on  his  discharge. 

We  do  not  think  the  act  unconstitutional  on  account  of  it» 
supposed  interference  with  the  governor's  power  of  pardon.  It 
leaves  the  constitutional  power  of  the  excutive  to  pardon  and 
reprieve  unimpaired.  A  pardon  operates  directly  on  the  crime^ 
and  only  indirectly  on  the  criminal.  He  is  discharged  from 
further  punishment  under  the  operation  of  a  pardon,  because 
the  ofibnse  is  blotted  out  for  which  he  was  consigned  to  pun- 
ishment. The  pardon  may  take  efiect  before  the  punishment 
begins,  or  after  it  is  ended.  It  is  addressed  to  the  crime  rather 
than  to  the  penalty.  We  cannot  see  how  the  governor's  pre> 
rogative  to  pardon  crime  is  impaired  by  the  act  under  consid- 
eration. 

But  a  majority  of  us  think  the  act  is  unconstitutional  a» 
interfering  with  judgments  of  the  judiciary.  The  wholA^ 
judicial  power  of  the  commonwealth  is  vested  in  courta. 
Not  a  fragment  of  it  belongs  to  the  legislature.  The  trial,  con- 
viction, and  sentencing  of  criminals,  are  judicial  duties,  and 
the  duration  or  period  of  the  sentence  is  an  essential  part  of  a 
judicial  judgment  in  a  criminal  record.  Can  it  be  reversed  or 
modified  by  a  board  of  prison  inspectors  acting  under  legisla- 
tive authority?    If  it  can,  what  judicial  decree  is  not  exposed 
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to  l^pdative  modifications?  From  what  judicial  sentenoe 
may  not  the  legislature  direct  '^deductions"  to  be  made,  if  this 
act  be  constitutional?  What  they  may  do  indirectly,  they  may 
do  directly.  If  they  may  authorize  boards  of  inspectors  to 
disregard  judicial  sentences,  why  may  tiiey  not  repelil  them  as 
Cast  as  they  are  pronounced,  and  thus  assume  the  highest  ju* 
dicial  functions? 

It  is  to  be  obsenred  that  these  questions  have  no  reference 
to  the  power  of  the  legislature  to  prescribe  a  general  rule  of 
law  that  shall  be  inconsistent  with  a  previous  judicial  decree. 
Such  a  rule,  when  it  operates  on  future  cases  and  not  retro- 
spectively, is  quite  legitimate.  Their  power  to  legislate  in  that 
manner  is  not  to  be  doubted.  But  under  the  act  in  question, 
the  good  conduct  of  a  particular  individual,  under  judicial 
sentence,  is  to  work  out  for  him  an  abatement  of  a  part  of  his 
sentence.  In  respect  to  one  of  the  relators,  who  was  convicted 
and  sentenced  before  the  law  was  passed,  it  is  considered  very 
dear  that  it  is  a  legislative  impairing  of  an  existing  legal  judg- 
ment. But  is  it  not  equally  so  in  respect  to  him  who  was 
sentenced  since  the  date  of  the  act?  The  court  could  not  have 
taken  the  act  into  account  in  measuring  the  sentence,  because 
they  could  not  know  how  many  days  of  abatement  the  prisoner 
would  earn.  They  could  fix  his  sentence  only  by  the  exercise 
of  that  judicial  discretion  which  the  constitution  has  vested  in 
the  judidaiy.  Any  interference  with  that  sentence,  except  by 
a  court  of  superior  jurisdiction,  or  by  the  executive  power  of 
pardon,  would  seem  to  be  a  prostration  of  that  distribution  of 
governmental  functions  which  the  constitutioQ  makes  among 
three  co-ordinate  departments.  In  this  vieW|  the  act  would  be 
highly  unconstitutionaL 

Bat  independently  of  the  constitational  objection,  wUoh  is 
not  dedsive  with  all  of  us,  we  think  the  inspectors  have  ren- 
dered such  reasons  for  not  executing  the  act  in  the  printed 
report  above  referred  to  as  justify  them.  The  legislature  evi« 
dently  meant  to  leave  them  a  measure  of  discretion.  They 
are  to  approve  or  disapprove  of  the  record  made  up  in  favor  of 
each  prisoner,  and  they  are  to  discharge  him  or  cancel  his 
credito  as  to  them  seems  just  and  right  The  tliird  section 
confers  the  power  and  au&ority  to  discharge,  but  does  not  ex« 
pressly  enjoin  the  duty.  Doubtless,  the  duty  may  be  implied 
fiom  the  power,  but  it  is  a  duty  to  be  exerdsed  under  a  sound 
discretion*  In  the  exercise  of  that  discretion,  thus  left  with 
Ihem,  they  have  declined  todischarge  the  relators,  and  indeed, 
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to  execute  the  law.  They  say  it  would  derange  the  system  of 
administration  long  pursued, — that  the  eldest  and  most  ex* 
perienced  criminals  would  reap  the  largest  benefits  from  the 
act,  for  it  is  they  who,  having  been  most  in  prison,  are  most 
obseryantxkf  prison  rules,  and  that  public  justice  would  not  be 
promoted  by  an  execution  of  the  law. 

We  will  not  overrule  their  reasons  nor  control  their  discre- 
tion. The  letters  from  other  states  in  reference  to  the  opera- 
tion of  similar  statutes,  under  different  systems  of  punitive 
discipline,  do  not  weigh  very  much  with  us.  Our  own  experi* 
ence  under  our  peculiar  system  is  opposed  to  all  such  attempts 
at  alleviating  prison  discipline,  and  we  think  it  may  be  safely 
trusted.  The  danger  of  our  day  is  not  in  the  direction  of  a  too 
rigorous  punishment  of  public  criminals,  but  rather  to  the 
letting  of  the  gmlty  go  unwhipped  of  justioe. 

The  prisoners  are  remanded  into  custody. 

LowBiB,  C.  J.,  was  absent  on  aoooont  of  adestliln  Us  fiunily. 


NoBTH  Pbnksylyania  Goal  Go.  v.  Snowdbst. 

[42  PMBrHSTLTAJOA  BTATI,  48t.] 

Ifonsa  BiQBn  or  TniAirr  nr  Ooimoir  wKm  DmniD  sr  Allioxd  Oo- 
sssAMTy  €ui  bo  flefcaUiihed  »i  Iaw  only.  Equity  luw  am  jsrlidiotion  ia 
sodhAOMe. 

IklAL  IT  JUBT  or  OOllMOir-LAW  CaUSIB  IB  OOMSTlTUTIOirAL  BlOBT,  tad  m 

Uw  that  any  mioh  mnum  shaU  be  triad  "agrwmbly  to  th«  oonno  of  m 
ooQit  of  dbaaoory"  is  obnozioiu  to  this  right  and  void. 

Bill  in  equity  by  J.  B.  Snowden  against  the  North  Penn* 
qrlvania  Coal  Company.  The  court  below  auatained  the  lull, 
and  the  defendants  appealed. 

Skudey  WMward^  fixr  the  appellants. 

Richard  Brodhead  €md  E.  L.  Dana^  toot  the  appeHseu 

By  Courts  SxBQNa,  J.  The  bill  of  the  complainant  charges 
that  under  a  deed  fiom  Luther  Jones,  dated  April  22, 1799,  to 
William  Hooker  Smithi  his  heirs  and  assigns,  and  by  virtue 
of  sundry  mesne  conTsyanoes,  he  has  become  the  owner  of 
certain  mining  rights  and  privileges  upon  a  certain  tract  of 
land  which  it  describes.  These  rights  and  privileges  are 
stated  to  be  ^'a  privilege  to  dig  and  search  after  stone,  coal,  or 
any  other  mineral,  without  interruption,  molestation,  denial, 
or  hindrance,  and  to  have  free  liberty  to  carry  off  any  mineral. 
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with  teams  or  otherwise;  the  said  Jones  to  have  an  equal  right 
with  said  Smith,  and  to  haTe  the  right  of  joining  in  partner- 
ship with  said  Smith."  The  bill  further  charges  that,  by 
reason  of  the  said  grant  firom  Luther  Jones,  and  the  convey- 
ances from  the  executors  of  the  will  of  William  Hooker  Smith, 
the  complainant  became,  was,  and  is  entitled  to  the  fiill  pos- 
session, use,  and  enjoyment  of  the  said  rights  and  privileges, 
and  that  the  defendants,  contrary  to  equity  and  good  con- 
science, and  to  the  great  wrong  and  injury  of  the  complainant, 
have  denied  and  resisted  his  right  and  claim  to  the  said 
mining  rights  and  privileges,  and  to  the  coal  mines  and  min* 
erals  on  the  lands,  and  have  also  denied  and  resisted  the  use, 
ezerdse,  and  existence  of  said  rights,  and  still  deny  and  resist 
the  same.  The  bill  then  proposes  interrogatories  whether  its 
allegations  are  not  true.  The  relief  prayed  for  is  that  the 
defendants  may  acoount  for  and  in  respect  to  all  the  mining 
operations  conducted  on  the  premises,  and  that  the  court  may 
decree  that  the  complainant  is  entitled  to  the  exclusive  use 
and  enjoyment  of  the  said  mining  rights  and  privileges,  and 
that  they  are  duly  vested  in  him,  and  that  the  defendants 
may  be  enjoined  against  interfering  with  him  in  the  lawful 
and  proper  use  of  said  rights,  and  from  obstructing,  or  in  any 
wise  preventing  his  exercise  thereof^  and  from  denying  or 
resisting  his  said  claim  or  right,  or  denying  or  resisting  the 
use,  exercise,  or  resistance  thereof 

Had  the  oourt  of  common  pleas  jurisdiction  of  such  a  bill  in 
aquity?  It  is  observable  that  the  bill  does  not  charge  that  the 
defendants  have  succeeded  to  the  rights  that  remained  in 
Luther  Jones,  after  his  deed  to  William  Hodcer  Smith,  or  that 
they  claimed  any  interest  in  the  coals  or  minerals  in  the  land, 
or  that  they  had  ever  been  in  possession  of  the  land,  or  re- 
ceived any  of  its  profits.  Though  it  contains  a  prayer  for  an 
•ccoont,  it  lajrs  no  foundation  for  one,  and  seeks  it  only  as  a 
consequence  of  the  other  relief  for  which  it  prays.  It  is  true 
that,  by  the  sixth  and  seventh  interrogatories,  the  defendants 
are  reqtdred  to  answer  whether  they  have  not  entered  on  the 
land,  and  usurped  the  mining  rights  and  privileges,  and  pre- 
vented the  complainant  from  eigoying  them;  but  these  acts 
are  not  charged,  and  the  stating  or  charging  part  of  a  bill  is 
not  helped  by  the  interrogatories:  Story's  Eq.  PL  27. 

Then,  what  is  the  bill  more  than  an  attempt  to  obtain, 
through  the  decree  of  a  chancellor,  the  possession  and  eiqoyment 
of  certain  mining  rights,  fixmi  which  he  claims  that  he  has 
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been  deforced?  If  those  rights  amount  to  a  corporeal  heredity 
ment;  if  under  his  deeds  he  took  an  interest  in  the  stone-coal 
and  minerals  in  the  land, — the  bill  seeks  to  secure  precisely 
what  would  be  obtained  hj  the  common-law  action  of  ejectment. 
It  is  then  what  is  sometimes  called  an  ejectment  bill,  and  ia 
demurrable,  and  would  be,  even  though  it  had  charged  thai 
the  defendants  had  got  the  title  deeds,  and  had  mixed  boun* 
daries  as  well  as  prayed  for  a  discovery,  possession,  and  account: 
1  Daniell's  Ch.  Pr.  610,  and  casea  referred  to  in  the  notes. 
Then  the  bill  charges  nothing  to  give  the  court  equity  juris* 
diction.  It,  at  most,  sets  up  a  case  for  which  there  is,  and 
always  was,  a  complete  remedy  at  law.  Even  the  title,  stated 
by  the  complainant  to  be  in  himself  is  a  strictly  legpd  one, 
whether  it  be  a  corporeal  or  incorporeal  hereditament,  or  an 
easement  It  may  be  admitted  that  a  bill  will  lie  by  one 
tenant  in  common  to  restrain  the  commission  or  waste  by  his 
oo-tenant,  or  to  procure  partition:  HawUy  v.  Clowes^  2  Johna 
Oh.  122;  but  even  in  such  cases,  confessedly  within  the  juris- 
diction of  a  court  of  equity,  such  a  court  will  not  interfere,  if 
the  complainant's  title  be  denied,  until  he  has  vindicated  it  at 
bw:  Cartwrigkt  v.  PnUneyy  2  Atk.  280;  Bishop  of  Ely  v.  Kemr 
rieiy  Bunb.  322;  Coxe  v.  Smithy  4  Johns.  Ch.  271;  Phdp$  ▼• 
Oreen,  8  Id.  802.  It  is  true,  the  court  will  sometimes  retain 
the  bill  until  the  right  has  been  tried  at  law.  But  here  na 
tenancy  in  common  is  charged,  and  the  bill  itself,  without 
awaiting  the  plea  or  answer  of  the  defendants,  alleges,  as  the 
gravamen  of  complaint,  that  the  defendants  deny  the  plaintiffs' 
title.  Nor  is  this  a  case  of  partition.  It  has  never  been  held 
that  equity  courts  have  jurisdiction  of  actions,  founded  od 
legal  title,  brought  by  one  tenant  in  common  against  an  alleged 
oo*tenant  to  obtain  possession  or  enjoyment  of  land. 

And  if  the  complainant's  rights  are  incorporeal,  rather  than 
an  interest  in  the  coal  or  minerals,  the  case  which  he  present* 
is  not  the  less  a  case  at  law,  and  without  the  jurisdiction  of  a 
court  of  equity.  His  rights  are  strictly  legal,  and  his  remedies 
are  at  law.  His  bill  does  not  even  allege  that  he  is  without 
adequate  remedy  at  law.  It  may  be  admitted  that  to  prevent 
the  disturbance  of  an  acknowledged  easement,  a  court  of  equity 
will  interfere.  But  the  right  of  the  plaintiff  must  be  acknowl- 
edged or  established  at  law  before  he  can  resort  to  a  chancellor. 
Mr.  Justice  Woodward  in  Shea  v.  Forsyth^  87  Pa.  St  503  [78 
Am.  Dec.  441],  has  collected  numerous  authorities  on  this 
subject    Others  are  at  hand,  but  they  are  not  needed.    But 
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when  the  complainant  himself  avers  that  his  right  is  denied, 
and  when  that  denial  is  the  very  ground  of  his  complainty 
it  would  be  a  novelty,  indeed,  for  a  court  of  equity  to  assume 
jurisdiction.  Has  it  ever  been  supposed  that  one  claiming  a 
right  of  way  over  the  land  of  another  can  file  a  bill  in  equity 
complaining  that  the  right  wliich  he  claims  is  denied,  and  that 
enjoyment  thereof  is  refused  to  him,  and  praying  for  an  in- 
junction  against  such  denial  and  refusal  of  his  eqjojrment  ? 
Has  any  chancellor  ever  sustained  such  a  bill,  or  considered 
that  he  had  jurisdiction  of  such  a  complaint  T  If  he  has,  then 
there  is  no  longer  any  distinction  between  legal  and  equitable 
rights, — then  it  would  be  hard  to  conceive  of  a  case  of  which 
chancery  has  not  jurisdictiou.  That  there  is,  however,  and 
always  has  been,  a  class  of  cases  which  aife  exclusively  cognis- 
able in  courts  of  law,  and  over  which  courts  of  equity  have  no 
jurisdiction,  is  not  to  be  doubted,  and  we  think  the  complain- 
ant's is  one  of  them.  The  distinction  between  what  are  known 
as  equity  cases,  and  those  which  are  not,  has  always  been 
recognised  in  this  state,  from  its  earliest  existence,  as  a  com- 
monwealth. If  the  complainant's  case,  then,  is  not  saved  by 
the  act  of  assembly  of  April  22, 1866,  his  hill  should  have 
been  dismissed,  because  it  presented  no  ease  of  wbioh  the 
court  could  assume  jurisdiction  in  equity. 

But  what  is  the  effoct  of  that  act  of  assembly?  It  enacted 
that  in  addition  to  the  rights  granted  to  persons  holding  coal 
or  iron-ore  mines,  or  minerals,  as  tenants  in  common,  by  the 
twenty-fourth  section  of  the  act  of  April  25, 1850  (a  section 
which  enabled  such  tenants  in  common  to  go  into  equity  for 
an  account),  any  person  or  persons  claiming  to  be  tenants  in 
common,  joint  tenants,  or  otherwise  interested  in  any  coal  or 
iron  mines,  or  other  minerals,  and  which  said  tenancy  claim 
or  right  shall  be  denied  or  resisted  by  any  other  person  or  per- 
sons claiming  the  same,  it  shall  be  lawftd  for  such  tenant  in 
common,  joint  tenant,  or  other  party  in  interest,  to  apply  by 
faiU  or  petition  in  equity  to  the  court  of  common  pleas  of  the 
county  in  which  the  lands  lie,  setting  forth  the  right  or  interest 
which  such  claimant  has,  or  claims  to  have,  in  said  iron  ore, 
coal  mine,  or  other  mineral,  and  that  the  use,  exercise,  or  ex- 
istence of  said  right  is  denied  by  the  persons  claiming  the 
same,  whereupon  the  said  court  shall  proceed  to  examine,  ad- 
judicate, and  determine  the  rights  of  the  several  parties  in  the 
manner  prescribed  in  the  above^recited  section  (that  is,  as  is 
expieealy  enacted  according  to  the  course  of  a  court  of  chan- 
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oeiy),  and  all  parties  in  intereBt  shall  be  made  parties  to  snch 
proceeding.  It  is  noticeable  that  this  act  changes  not  so  much 
the  tribunals  in  which  the  controversies  of  which  it  speaki 
may  be  tried  as  it  does  the  mode  of  trial.  The  controyersies 
must  be  adjudicated  in  the  manner  prescribed  in  the  act  of 
1850,  and  that  expressly  enacts  that  the  court  shall  proceed 
"agreeably  to  the  course  of  a  court  of  chancery."  What  that 
course  is,  is  well  known.  The  chancellor  adjudicates,  not  only 
upon  the  equities  of  the  case,  but  he  determines  the  &ct8  oat 
of  which  the  equities  arise. 

He  may,  indeed,  call  in  the  aid  of  a  jury,  but  their  Tsrdiot 
is  not  binding  upon  him  as  it  is  upon  a  court  of  law;  he  may 
disregard  it,  and  decree  in  opposition  to  it.  Trial,  according 
to  the  course  of  a  court  of  chancery,  then,  is  trial  by  a  single 
judge.  But  if  there  is  any  right  to  which,  more  than  all 
others,  the  people  of  Pennsylvania  have  clung  with  unrelaTing 
grasp,  it  is  that  of  trial  by  jury.  They  brought  it  with  them 
from  the  land  of  their  fathers.  In  every  constitution  which 
has  been  adopted,  they  have  taken  care  to  secure  it  against  in* 
fringement,  and  put  it  beyond  the  power  of  either  the  execu- 
tive, the  legislature,  or  the  courts  to  take  it  away  from  any 
individuaL  In  that  of  1776,  the  eleventh  section  of  the  decla- 
ration of  rights  was,  "  that  in  controversies  respecting  proper- 
ties, and  in  suits  between  man  and  man,  the  parties  have  a 
right  to  trial  by  jury,"  which  ought  to  be  held  sacred,  and  the 
plan  or  frame  of  government,  while  giving  to  the  supreme 
court  and  the  several  courts  of  common  pleas  the  powers  of  a 
court  of  chancery  as  to  perpetuating  testimony,  obtaining  evi- 
dence, and  the  care  of  lunatics,  and  such  other  powers  as 
future  assemblies  might  give,  not  inconsistent  with  that  con- 
stitution, added  immediately,  '*  trial  by  jury  shall  be  as  here- 
tofore." The  constitution  of  1790,  and  the  amended  one  ol 
1838,  contain  substantially  the  same  provisions,  though,  if 
possible,  more  emphatically  stated.  Their  language  is:  ''Trial 
by  jury  shall  be  as  heretofore,  and  the  right  thereof  remain  in- 
violate." What  can  this  mean  but  that  the  right  of  having 
controverted  questions  of  fact  in  common*law  cases  decided 
by  a  jury  should  be  beyond  the  reach  of  any  department  of 
the  government,  whether  it  be  the  legislature,  the  executive, 
or  the  judiciary  ?  This  was  the  right  which  had  always  been 
enjoyed  before,  and  if  the  constitutional  provisions  were  not 
intended  to  protect  that  in  aU  its  length  and  breadth,  they  can 
mean  nothing.    It  is  true,  the  legislature  are  authorised  to 
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Test  in  the  courts  such  powers  (beyond  those  enumerated),  to 
grant  relief  in  equity,  as  shall  be  found  necessary  (art.  6, 
sec  6),  but  this  must  be  understood  as  referring  to  powers  in 
equity  cases,  in  that  class  of  cases  of  which  chancery  had 
jurisdiction.  Such  an  understanding  is  necessary  to  make  the 
different  parts  of  the  constitution  consistent  with  each  other, 
and  to  give  effect  to  all.  It  cannot  mean  that  the  legislature 
may  confer  upon  the  supreme  court  and  the  courts  of  common 
pleas  the  power  of  trying,  according  to  the  course  of  chancery, 
any  question  which  has  always  been  triable  according  to  the 
eoorse  of  law  by  a  jury.  If  it  can,  then  an  ejectment  founded 
solely  on  legal  title,  an  action  of  debt  on  bond,  or  a  repleyiui 
or  an  action  of  trespass,  may  be  sent  into  chancery,  all  con- 
tested  fiusts  in  it  be  dedded  by  the  judge,  and  the  intervention 
of  a  jury  be  unknown. 

Then  what  has  become  of  the  constitutional  right  of  the 
dtisen?  Such  a  doctrine  would  startle  the  people  of  this  com- 
monwealth, and  justiy,  for  it  would  deprive  them  of  one  of 
their  most  valued  privileges.  No  power  in  our  government 
can  take  from  the  litigant  the  right  to  have  his  case  tried  by 
a  jury,  substantially  in  the  mode  and  with  the  same  effect  as 
that  which  belonged  to  jury  trials  in  similar  cases,  when  the 
oonstitution  of  1776  was  adopted.  What  is  law  and  what  is 
equity,  is  a  judicial  question.  It  belongs,  therefore,  exclu- 
sively to  the  judiciary.  But  were  it  admitted  that  the  legis- 
latore  could  authoritatively  convert  a  legal  right  into  an 
equitable  one,  a  court  of  equity  could  not,  as  such,  enforce  it 
The  judiciary,  no  more  than  the  legislature,  can  deny  to  any 
litigant  the  right  of  trial  by  jury  in  a  case  appropriate  to  such 
a  mode  of  trial. 

The  act  of  1856,  then,  is  applicable  only  to  cases  in  which 
the  rights  of  the  complainants  are  equitable.  It  would  con* 
flict  with  the  constitution  if  it  had  a  more  extended  application. 

The  defendants  in  this  case  had  a  right  to  a  trial  according 
to  the  rules  of  law.  They  had  a  right  to  have  submitted  to  a 
jury  whether  the  privileges  of  the  complainant  existed  upon 
the  lands  described  in  the  bill,  and  whether  they  had  been 
guilty  of  denying  and  resisting  those  rights,  or  disturbing  the 
complainant  in  the  enjoyment  of  the  same.  Of  this  mode  of 
trial  they  could  not  be  deprived,  and  even  the  act  of  1856 
furnishes  no  sufficient  warrant  for  denying  it  to  them. 

It  follows  that  this  was  not  a  case  of  which  a  court  of  equity 
had  jurisdiction,  and  the  decree  must  therefore  be  reversed. 
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With  Buch  views  of  the  want  of  jurisdiction  in  the  conrti  it 
would  be  improper  to  express  any  opinion  respecting  the 
merits  of  the  controversy  between  the  parties. 

And  now,  to  wit,  May  8, 1862,  this  cause  haying  been  called 
for  argument,  and  having  been  argued  by  counsel  on  both 
sides,  it  is  considered,  ordered,  and  adjudged  that  the  decree 
of  the  court  of  common  pleas  be  reversed,  and  that  the  bOl  of 
the  complainant  be  dismissed,  with  costs. 


ComsmiJTiowAL  Right  of  Tbial  bt  Jubt:  See  J^  t.  TiOoUon,  85 
Deo.  62^  end  ooUected  oaeee  in  note  to  nuiie  026;  eztendad  note  to  Mum  ▼• 
State,  II  Id.  eOi;  viUiadtA  n&bd  to  Flhi  Bi9er8teanAoaiC6.T.Maert^ 
185-194;  InhabUanU  <if  Saea  ▼.  Wentworth,  58  Id.  785^  «iid  note  791-7911 
Cognimioe  of  »  oeee  at  law  oaimot  oe  given  to  »  oonrt  of  eqoity  ao  as  t» 
thereby  deprire  the  party  of  hia  right  to  trial  by  Jmy:  See  note  to  Ftm 
Riser  SteatmbotU  Co.  ▼.  Roberte,  48  Id.  188,  citing  the  principal  caae. 

Thb  FBmoiPAL  Gin  WAS  oiTBD  in  each  of  the  following  anthoritiaa^  and 
to  the  point  atated:  A  oonrt  of  equity  baa  no  Jnriadiotioa  of  a  biU  brov^bft 
by  one  tenant  in  oommon  againat  an  aU«ged  co-tenant  to  obtain  the  poaaea 
aion  and  enjoyment  of  mining  righta  and  priTilegea»  loondad  on  legal  titkb 
nntil  thoae  righta  have  been  eatabliahed  at  law:  /Wi6e8'a  if  jipeo;  88  Fk.  8t 
147.    An  act  giTing  a  tenant  in  oommon  in  coal  or  iron  minee^  whooo  itgbl 
la  denied  or  reairtedt  the  power  to  apply  by  petition  in  equity  to  the  ooort 
of  oommon  pleaa  of  tiie  ooonty  where  the  landa  lie^  and  inveating  snob  oont 
with  the  jnriadiotion  to  adjndioate  and  determine  the  righta  of  the  aoveral 
partiea  according  to  the  oourae  of  a  oonrt  of  chancery,  confliota  with  the  oon* 
atitatiooal  right  of  the  dtiien  to  hare  controverted  queations  of  fact  in  oom- 
mon-law  canaaa  decided  by  a  Juy,  and  appliea  only  to  oaaea  in  which  the 
righta  of  the  oompbinanta  are  equitable:  Nerrte'e  Appeai,  64  Id.  SS80.     For 
oaae  ahowing  oircumatancea  where  the  court  of  common  pleaa  had  juriadio> 
tioa  of  the  bill,  and  which  did  not  IbU  within  the  deeiaion  of  toe  principal 
oaae,  aee  JGaor'a  if  jppeo^  62  Id.  485.    Aa  to  where  the  claim  waa  of  an  ad- 
verse legal  right  determinable  at  law,  and  not  in  equity,  aee  ^areftiy'a  Ap- 
pecti,  93  Id.  54.    The  interference  of  a  ooort  of  equity  raata  on  the  principle 
of  a  clear  and  oertain  right  to  the  enjoyment  of  the  anbjeot  in  qneation,  and 
an  injurions  interruption  of  that  right,  which  upon  juat  and  equitable 
grounds  ought  to  be  prevented.    Even  in  caaee  conf eaaedly  within  the  juria- 
dictiou,  aa  partition,  equity  will  not  interfere  if  the  oomplainant*8  title  be 
denied*  until  he  baa  vindicated  it  at  law;  the  court  may  retain  the  btU,  how- 
ever, until  that  baa  been  done:  WaeUmm'e  Appeal,  105  Id.  483.    Equity  will 
discourage  the  filing  of  billa  in  caaea  where  tlie  jurisdiction  ia  doubtful;  be* 
canae  orders  and  decreee  m  equity,  where  there  ia  no  jnriadiotion,  are  au^lj 
wram  mm  J^dioe:  QrMe  Appeal,  90  Id.  236;  PMOpe'e  Appeai,  68  iiL  137. 
For  an  example  of  a  damumblo  ^eotmsnt  biU  whieb  ahonid  bo 
wmLatrfe  Appeal  nVLlT^ 
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Heil  V.  Glandino. 

142  PinreTLTAIfXA  8TATI,  481J 

1m  Oamm  ov  MimJAL,  Oonoubbiho  Nmujoivo^  naitlMr  pvty  oui  mth^ 

Usbk  aa  aotloii  agaimt  the  other. 
Vmautbobimmd  Usb  of  Railboad  ov  Avothmr  n  Nboubbhob. 
IvjuxT  iBOM  C0UJ8I09  BXTwiBf  Two  Imtbubkbi  09  Railboad  oroi^tei 

no  rifl^t  of  eetian  in  either  egeinst  the  other. 
TnoB  n  No  Room  iob  VuiiuoriVB  Damaobi*  where  the  injury  wae  mI 

willfaL 
DBnBMnrAnoB  ov  BAXAaBB  zv  Aonoir  of  Tobt  bbodld  bov  bb  Lbvt  Ab- 

•ounBLT  10  JuBT*    Aotoal  oonpeowtion  is  all  the  iajvred  perty  oeo 

deim,  if  the  iajnry  WM  net  willfiiL 

Tkespabb.  The  plainti£P,  Olanding,  was  driving  hiB  hone 
with  a  loaded  track-car  on  the  Swatara  Railroad,  when  he  was 
overtaken  by  a  train  loaded  with  coal,  rnnning  hj  gravity,  and 
in  charge  of  defendant,  Heil.  In  trying  to  save  his  horse, 
plaintiff's  foot  was  caught  and  crushed  by  the  passing  train, 
and  his  horse  was  killed.  There  was  evidence  that  both  par- 
ties were  nnlawfolly  on  the  road.  Plaintiff  brought  this  action 
hr  damages,  and  under  the  instractions  of  the  judge,  the  jury 
ibond  for  the  plaintifl^  in  the  sum  of  $1,646.  The  character 
of  the  instractions  objected  to  sufficiently  appear  in  the  <^iin- 
ioD. 

JbAn  BofHMMii  far  the  plaintiff  in  error. 

F.  Wardj  J.  Bughe$^  amd  Charte$  D.  Bifflej  far  the  deftnd- 
antinenor. 

By  Goort,  Stbokq,  J.  By  the  unqualified  afflrmance  of  the 
first  and  second  points  of  the  plaintiff  below,  the  jury  were  in 
eflbet  instructed  that  there  might  be  a  recovery,  even  though 
the  plaintiff  was  wrongfully  on  the  railroad  when  the  collision 
took  place.  He  had  sustained  damage  in  consequence  of  what 
he  alleged  to  have  been  an  unauthorized  and  negligent  use  of 
the  railroad  of  the  Swatara  Railroad  Company  by  the  defend- 
ant; and  he  had  sustained  the  damage  while  he  himself  was 
upon  the  same  railroad,  as  the  evidence  tended  to  prove,  with- 
out right.  The  colliBion  which  caused  his  personal  hurt  and 
the  destraction  of  his  property  was  the  combined  result  of  the 
use  of  the  road  by  himself  and  the  defendant,  and  the  case  was 
not  one  of  wanton  or  intentional  injury.  The  injury  to  the 
plaintiff  was  caused  by  the  negligence,  the  carelessness,  or  un- 
skiUfidpeas  of  the  defendant  or  the  plaintiff,  or  of  both.  Insuch 
a  case,  was  it  right  to  charge  the  jury  that  if  the  defendant  was 
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nnlawfolly  upon  the  road,  and  in  consequence  of  hiB  negleck 
and  unskillful  management  of  a  train  of  cars  which  he  had 
improperly  taken  in  charge,  the  plainti£f  was  hurt,  there  oould 
be  a  recovery,  without  any  reference  to  the  question  whether 
the  plaintiff  was  also  unlawfully  and  negligently  there? 

The  general  principle  is,  that  one  who  seeks  to  recover  dam- 
ages  for  an  injury  caused  concurrently  by  his  own  negligence^ 
and  by  the  negligent  or  unskillful  act  of  another,  must  fiedL 
Where  there  has  been  mutual  default,  neither  party  can  re* 
cover  damages  from  the  other.  For  this,  the  authorities  are 
abundant.  And  it  is  equally  certain  that  the  unauthorised 
use  of  a  railroad  is  negligence.  We  held  it  such  in  RaUrtKid 
V.  Norton^  24  Pa.  St.  466.  It  was  so  held  in  Brooks  v.  Buffala 
&  N.  F.  R.  R.  Co.y  25  Barb.  600,  and  such  rulings  are  neces- 
sary for  the  protection  of  the  public.  The  safety  of  passen- 
gers, as  well  as  of  property,  demands  it  The  carrier  of  both, 
as  well  as  the  passenger  and  the  freighter,  must  be  secured 
i^nst  the  use  of  railroads  for  any  other  than  legitimate  pur- 
poses, and  against  the  intrusion  of  all  other  person^  than  those 
whose  right  to  be  upon  the  roads  renders  their  being  there  nol 
unexpected.  The  tmauthorised  invader  of  a  railroad  has  no 
reason  to  complain  that  persons  passing  upon  it  did  not  antici- 
pate his  presence,  where  he  had  no  right  to  be.  If^  therefore^ 
the  plaintiff  Olanding  was  upon  the  railroad  without  authority, 
his  being  there  was  negligence;  and  it  was  negligence  whiob 
directly  and  proximately  concurred  with  the  negligence  of  the 
defendant,  in  producing  the  disaster  which  befell  the  plaintiff 
and  his  property. 

It  is  insisted,  however,  that  though  his  unauthorised,  and 
therefore  negligent,  use  of  the  railroad  might  stand  in  the  way 
of  his  bringing  any  suit  against  the  railroad  company,  for  anj 
default  of  theirs,  it  was  no  wrong  done  to  Heil,  the  defendant. 
It  is  said  Heil,  having  himself  been  unlawfully  upon  the  road, 
had  no  right  to  call  in  question  Olanding's  right  to  be  there. 
This  argument  cuts  both  ways.  Admitting  that  both  parties 
w^re  intruders  on  the  road,  and  that  both  failed  in  duty  to  the 
company,  how  can  Glanding  complain  of  Heil's  unautiiorised 
use  of  the  road  any  more  than  Heil  can  complain  of  Oland- 
ing's? If  it  be  said  that  Glanding  could  not  have  anticipated 
an  imlawful  use  of  the  road  by  Heil,  it  may,  with  equal  truth, 
be  said  that  Heil  might  have  presumed  that  Olanding  would 
not  be  there  without  right.  And  why  is  not  the  right  of  Heil 
to  sue  Glanding  for  the  destruction  of  his  coal-cars  just  as 
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complete  as  is  the  title  of  the  latter  to  maintain  this  suit? 
Neither  can  say  to  the  other,  your  negligence  was  more  a  fiul* 
ore  of  duty  to  me  than  mine  was  a  failure  of  duty  to  you. 

But  the  principle  of  the  argument  is  unsound.  The  reason 
why«  in  cases  of  mutual  concurring  negligence,  neither  party 
can  maintain  an  action  against  the  other,  is,  not  that  the 
wrong  of  the  one  is  set  o£f  against  the  wrong  of  the  other;  it 
is  that  the  law  cannot  measure  how  much  the  damage  suffered 
is  attributable  to  the  plaintiff's  own  £Eiult.  If  he  were  allowed 
to  reoover,  it  might  be  that  he  would  obtain  from  the  other 
party  compensation  tor  his  own  misconduct  It  is  obyious^ 
then,  that  it  can  make  no  difference  against  whom  his  fietult 
was  primarily  committed.  If  he  has  suffered  in  consequence 
of  his  own  fitult,  the  law  gives  him  no  remedy. 

Instead,  then,  of  affirming  the  first  and  second  points  of  the 
plaintiff,  the  court  should  have  qualified  their  answer  by  in- 
structing the  jury  that  if  he  was  using  the  railroad,  by  running 
a  hone-car  upon  it»  without  lawful  authority,  the  act  was  neg- 
ligence, concurrent  with  that  of  the  defendant,  and  that  there 
could  be  no  recovery. 

This  view  of  the  fifth  and  sixth  assignments  of  error  ren- 
ders it  unnecessary  to  discuss  at  length  the  answer  to  the 
points  propounded  by  the  defendant.  We  see  no  error  in 
them  if  Glanding  was  by  right  running  his  horse-car  on  the 
road.    If  he  was  not,  they  are  immaterial. 

Nor  do  we  discover  error  in  the  admission  and  rejection  of 
evidence. 

As  the  ease  is  to  go  back  to  another  trial,  we  think  it  proper 
to  say  that,  when  the  court  undertook  to  charge  upon  the 
measure  of  damages  recoverable,  if  any,  more  precise  instruo- 
tion  should  have  been  given.  It  is  true,  as  the  learned  judge 
•aid,  there  is  no  certain  rule  by  which  to  estimate  the  damagee 
finr  an  injury  to  the  person,  but  there  are  guides.  In  an  action 
on  a  contract,  this  court  has  held  that  a  reference  of  the  jury 
to  the  factsand  drcumstancesof  the  case  would  answer.  The 
contract  itself,  which  was  in  evidence,  was  a  measure.  Not  so 
in  an  action  for  a  tort.  Compensation  was  all  that  the  plain- 
tiff could,  under  any  circumstances  of  this  case,  claim.  The 
Injury  not  having  been  willful,  there  was  no  room  for  vindictive 
damages.  There  was,  however,  no  prayer  fbr  instruction  on 
this  point,  and  we  would  not  reverse  the  judgment  were  there 
no  other  misdirection  than  in  what  was  said  respecting  the 
measure  to  be  adopted  by  the  jury. 
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Bat  for  the  answers  made  to  the  plaintalTs  first  and  seoond 
points,  there  most  be  a  new  triaL 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Read,  J.,  dissented. 

Whxbi  KMnjouroB  is  Mutual,  Nbtheb  Pabtt  gav  Raoovsa  lor  i&f- 
Jury  retulting  therefrom:  Bee9e$  ▼.  I>elawmreeie,  iS.  JK.  Ca.»  72  Am.  Dea  7H 
Mid  oolleoted  oeeee  In  note  to  aune  720;  note  to  Oahagan  ▼.  Boiton  eU,  R,  B, 
Co,,  79  Id.  726;  Chicago  ttcR.  R.Co,  ▼.  Dtwey,  Id.  374,  end  odilected  cum 
in  note  376;  note  to  MiUeauheedtc  R  R.  Co.  ▼.  EunUr,  78  Id.  706;  Chapmm 
T.  New  Hwaen  R.  R  Co.,  76  Id.  844,  end  note  346;  note  to  Peoria  Bridge 
Ae§'n  ▼.  Xoomts,  71  Id.  266;  Chieago  tie.  ▼.  Paiekm,  61  Id.  65.  As  applioabU 
to  OMOB  of  colliuon,  eee  AcUmu  ▼.  Wigghu  Ferry  Co.^  72  Id.  247.  But  the 
prinoiple  of  oonoonent  negligenoe  mnat  be  carefully  applied,  as  it  ariaei 
from  a  partioalar  state  of  facta:  Pemuyhankt  R  R,  Co.  ▼.  KSgortf  Id.  787. 

Whxrv  PABxns  BATK  RiozpBOGALLT  VIOLATED  Law,  neither  is  entitled 
to  damages:  Barrow  t.  Landry,  71  Am.  Deo.  199. 

UvAUTHOBiziD  UsB  ov  RAnAOAD  Tbaok  IS  NiOLiosNOi:  See  note  t» 
Littie  SehuyUoiU  etc  Go.  t.  Norton,  64  Am.  Dea  676^  oiting  the  principal  caeai 

BzxMPLABT  OB  VcfDionyB  DAiCAai8»  What  abs,  ahi>  mas  ALLowxm 
Smithwick  ▼.  Ward,  76  Am.  Deo.  463;  Hagan  ▼.  Proeideitee  etc  R,  R.  Co,,  62 
Id.  377,  and  note  379;  Bhek  ▼.  CarroUton  R.  R,  Co.,  63  Id.  586.  They  may 
be  giren  in  oases  of  willfnl  negligence  or  malioe:  Peoria  Bridge  A»i%  ▼• 
Lwmie,  71  Id.  263;  IFMAomT.  Rhamw,  73  Id.  116. 

Ih  AwABDDro  VniDionTB  Daicaoi8»  JuBOMsm  OF  JuBT  GovBBin^  and 
aot  opinion  of  the  ooort:  ileOpy  ▼.  Xemon,  70  Am.  Deo.  946. 

Tbb  rBoroEPAL  OAn  was  gubd  in  BurthoUer  ▼.  SiaU,  68  Fk.  St  876^  to 
the  pohit  that  a  Judge's  faibire  to  instruct  in  matters  npoa  whidh  he  was  aot 
teqassted  to  instrvet  Is  not  error  which  may  be  assigned. 


Travis  v.  Brown. 

\u  TmmmhYAMiA  StAn,  •.] 

Evnnioi  or  GnrunnonBS  ov  Papxb  nr  Suit  mat  bi  Ooibbiobqbassd  bt 
CtoMPABnoir,  to  be  made  by  the  Jury,  between  thai  paper  and  other 
well-anthentioated  writings  of  the  same  party. 

WlTHSttlMS  BATDTQ  KhOWLKDQB  OW  PaBTT^I  HABDWBIXOro  ABB  OOMniKBT 

TO  Testitt  as  TO  rb  GBiOTUiBirBsa,  bat  not  to  make  a  comparison  ei 
hands,  for  that  is  the  province  of  the  jnry. 
Tan  DoouifXMTB,  to  bb  Used  nr  Ck>ifPABiso2r  ov  HABDWBiroro,  should  as 
Ebtabluhbd  bt  Host  Satibvaotobt  Etxdbhob  before  being  admitted  to 
the  jnry. 

BSPBBTB  MAT  BB  EXAMOnO)  TO  PBOTB  FOBOBD  OB  SOKULATBD  WBTTZirai^ 

and  to  give  conclusions  of  skill,  bat  not  to  make  comparisons  with  other 
anthenticated  papers,  and  express  opinions  from  the  comparisons. 
■vnmroB  IN  Rbbuital  is  AraoasiBLB,  on  Dbivvbant'b  Pabt,  to  the  effect 
that  on  a  former  hearing  of  the  case,  a  witness  for  the  plaintiff,  to  prove 
the  gennineness  of  a  paper,  testified  that  she  saw  the  defendant  sign  it» 
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wImm  tlie  witnw  on  the  pwent  haarisg  tostifias  in  what  room  he  ngned 
it»  and  thai  "ho  atood  hy  the  laeretaiy*  and  itoopad  orar  to  ngn  it^** 
wittumt  oipioiily  atating  that  ho  wao  leen  to  aign  it^  hooaoao  if  thoro  it 
an  iMontiil  oontgadiction  tho  dof endant  ia  antitlod  to  tho  hanofit  of  it^ 
and  if  thflffo  ia  nono^  tho  plaintiff  ia  not  injured. 

DfeHHIXIOira  WBOULD  HOT  SB  FkBMITnED  10  SB  RbAD  Cf  SVIUDf OB^  whOTO  BO 

role  waa  onteiod  for  taking  them,  as  required  by  the  mlee  of  ooart 

Fbighxd  iasDidj  to  try  the  yalidily  of  a  judgment  in  &Tor  of 
William  Travis,  against  Qramal  Brown  and  A.  N.  Lancaster. 
Lancaster  had  applied  to  Travis  tar  a  loan»  and  npon  Travis's 
wishing  secnrity,  offered  a  note  sighed  by  himself  and  Brown. 
The  note  was  afterwards  renewed  by  the  note  in  question. 
Judgment  was  entered  thereon,  and  a  )!m/acicu  issued.   Brown 
thereupon  made  an  affidavit  that  he  never  signed  the  last  note, 
and  the  judgment  was  opened,  and  he  was  allowed  to  put  in  a 
defense.    The  defendant  ofiTered  to  prove  by  G.  L.  Ward  and 
others  that  the  signature  of  Brown  to  the  note  in  question  was 
written  by  the  same  hand  that  wrote  the  body  of  the  note  and 
the  signature  of  Lancaster,  and  that  Brown's  signature  to  the 
note  was,  in  the  ojanion  of  the  witness,  in  a  feigned  and  simu- 
lated hand.    He  also  ofiTered  to  prove  by  one  Lathrop,  who  had 
never  seen  Brown  write,  that  Brown's  signature  to  the  note  was 
not  written  by  the  same  person  who  wrote  the  same  name  to 
two  test  pai>ers  already  in  evidence.    The  plaintifiT  objected  to 
all  this  evidence,  but  the  court  overruled  the  objection.   The  de- 
fendant ofiTered  to  read  in  evidence  the  depositionB  of  two  per* 
sons.  Brown  and  Dix,  to  which  u.e  plaintifiT  objected,  because 
no  rule  had  been  entered  for  taking  them,  other  than  a  rule  on 
five  days'  notice  to  show  cause  why  the  judgment  should  not 
be  opened;  but  the  objection  was  overruled.    The  plaintifiT,  to 
■how  that  Brown  signed  the  note,  read  in  evidence  the  depo- 
sition of  Mrs.  Lucy  Lancaster,  who  described  in  what  room  ha 
signed  it,  and  that ''  he  stood  by  the  secretary,  and  stooped 
o?er  to  sign  it"    The  defendant,  to  rebut  this  evidence,  ofiTered 
to  prove  by  the  witnesses  who  heard  the  testimony  of  Mrs. 
Lancaster  on  the  former  hearing,  before  Judge  Read,  that  she 
did  not  testify  that  she  saw  the  defendant  sign  the  note,  but 
that  she  then  testified  that  she  did  not  see  bim  sign  it    The 
defendant  objected  to  this  evidence,  but  the  court  admitted  it. 
There  was  a  verdict  and  judgment  for  tho  defendant,  and  tht 
plaintifiT  thereupon  sued  out  a  writ  of  error. 

BenOejf  and  FUehj  for  the  plaintifiT  in  error. 

B.  B.  IMU^  for  the  defendants. 
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aisistanoe  to  the  jniy;  and  of  oonrae,  also,  very  much  must  al 
last  be  left  to  the  discretion  of  the  court  relative  to  the  need 
of  such  assistance  in  the  case;  for  very  often  the  matter  in- 
vestigated may  be  so  bunglingly  done  tUbt  the  most  common 
degree  of  observation  may  be  sufficient  to  judge  it. 

Where  a  witness  is  called  to  testify  to  handwriting,  from 
knowledge  of  his  own,  however  derived,  as  to  the  hand  of  the 
party,  he  is  not  an  expert,  but  simply  a  witness  to  a  fact  in  the 
only  manner  in  which  that  fact  is  capable  of  proof.  Nor  is  he 
an  expert  who  is  called  to  compare  a  test  writing,  whose  gen- 
uineness is  established  by  others,  with  the  writing  xmder  in- 
vestigation, if  he  have  knowledge  of  the  handwriting  of  the 
party,  because  his  judgment  of  the  comparison  will  be  influ- 
enced more  or  less  by  his  knowledge,  and  ?nll  not  be  what  the 
testimony  of  an  expert  should  be, — a  pure  conclusion  of  skilL 

But  when  a  witness,  skilled  in  general  chirography,  but 
possessing  no  knowledge  of  the  handwriting  under  investiga- 
tion, is  called  to  compare  that  writing  with  other  genuine  writ- 
ings that  have  been  brought  into  juxtaposition  with  it,  he  is 
strictly  an  expert.  His  conclusions  then  rest  in  no  degree  on 
particular  knowledge  of  his  own,  but  are  the  deductions  of  a 
trained  and  experienced  judgment,  from  premises  furnished 
by  the  testimony  of  other  witnesses. 

According  to  many  authorities,  these  forms  of  proof  are  ad- 
missible in  appropriate  circumstances,  in  cases  both  civil  and 
criminal;  but  when  evidence  by  comparison  of  hands  should 
be  received,  whether  the  witness  making  the  comparison 
should  be  qualified  by  personal  knowledge  of  the  party's 
handwriting,  when  mere  experts  should  be  admitted  to  mi^e 
the  comparison,  and  what  degree  of  evidence  is  required  to  ea^ 
tablish  the  genuineness  of  test  papers,  are  questions  that  have 
been  debated  in  a  multitude  of  cases,  from  the  attainder  of 
Algernon  Sydney  and  its  reversal,  in  tiie  reign  of  Charles  11., 
and  the  case  of  Ths  Seven  BishopSy  in  the  time  of  James  11.: 
See  3  How.  St  Tr.  802,  and  4  Id.  338.  The  English  and 
American  authorities  will  be  found  collected  in  the  notes  to 
Starkie  and  Oreenleaf,  and  whoever  will  xmdertake  to  go 
through  them  will  be  struck  with  the  conftunon,  obscurity, 
and  contradiction  which  have  arisen  almost  entirely  from  dis» 
regard  of  the  distinctions  above  stated.  Questions  have  been 
discussed  as  belonging  to  the  law  of  experts,  and  of  compari- 
son of  hands,  which  belonged  to  other  heads,  and  judges  and 
compilers  have  often  written  loosely,  even  when  these  subjects 
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were  legitimately  before  them.  Eveiy  one  knows  how  eesen  • 
tial  it  is  to  all  scientific  discussions  that  terms  be  first  correctly 
defined,  and  then  always  nsed  in  the  defined  sense.  If  this 
rale  had  been  reasonably  observed  in  treating  of  the  branch  of 
the  law  we  are  now  npon,  we  should  not  have  had  so  many 
inconsistent  cases  in  the  books,  and  it-would  not  have  been, 
as  it  is  now,  exceedingly  diflSoult  fbr  judges  and  la?^rs  to 
know  what  the  mind  of  the  law  is  tooohing  proof  of  writings 
by  comparison  of  papers.  ^Hthout  detaining  ourselves  to 
make  a  minute  amdysis  of  the  cases  in  England  and  our 
sister  states,  I  propose  to  examine  our  leading  cases  in  Penn- 
sylvania, and  to  state,  as  clearly  as  I  can,  the  rule  which  is 
Curly  dedudble  firom  them. 

McCwUe  V.  JNnni,  6  Binn.  848  [6  Am.  Dec  420],  involved 
a  comparison  of  printed  papers.  The  law  of  written  papers 
came  in  only  incidentally  by  way  of  illustration,  and  Chief 
Justice  Tilghman  simply  stated  the  rule,  in  the  most  general 
terms,  that  ^*  after  evidence  had  been  given  in  support  of  a 
writing,  it  may  be  corroborated  by  comparing  the  writing  in 
question  with  other  writings,  concerning  which  there  is  no 
donbf  By  whom  compared,  whether  by  the  jury  or  a  wit- 
ness, and  if  by  a  witness,  what  qualifications  he  must  have, 
were  points  which  the  chief  justice  did  not  touch. 

In  the  Farmtnf  Bank  v.TFTiiteAill,  10  Serg.  &  B.  110,  White- 
Ull  was  sued  as  indorsee  of  a  promissory  note,  and  the  gen- 
uineness of  his  signature  was  the  point  in  question.  Matthiot 
and  McClure  both  swore  to  their  belief  that  the  indorsement 
was  in  WhitehOl's  handwriting.  They  had  both  seen  him 
write,  and  Matthiot  had  WhitehiU's  signature  to  a  receipt  in 
his  posfinesBJon.  Of  course,  they  were  both  qualified  to  prove 
the  indorsement,  according  to  tiie  ordinary  rule  of  evidence. 
But  to  corroborate  their  q[>inions,  an  original  administration 
account  was  offered  in  evidence,  which  Whitehill  and  his 
mother  had  settied,  signed,  and  sworn  to,  in  the  presence  of 
the  register  who  proved  it  This  account,  the  genuineness  of 
which  was  thus  indubitably  established,  was  the  test  paper 
that  was  brought  into  juxtaposition  with  the  indorsed  note; 
and  it  was  oSbred  in  evidence  by  the  plaintiff  to  the  jury 
^that  they  might  compare  the  signature  of  the  defendant 
thereto  with  the  handwriting  of  the  note."  The  judge  of  the 
common  pleas  rejected  the  evidence,  but  this  court  ruled  that 
it  ought  to  have  been  admitted.  The  doctrine  which  this  case 
established,  therefore,  was  that,  in  corroboration  of  antecedent 
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testimoaj  ol  a  flignatore,  a  test  paper,  clearly  prayed,  might 
be  Bubinitted  to  the  jury  to  make  comparison  of  the  two  papers. 
This  was  evidence  by  comparison  of  hands,  bat  it  was  com- 
parison by  the  jury  instead  of  a  witness. 

In  Lodge  v.  Phipher^  11  Berg.  &  B.  334«  the  effort  was  to 
prove  that  a  receipt  of  Beuben  Haines  had  been  forged  by  one 
William  Shaw,  and  for  this  purpose  several  papers  were  poro^ 
duced,  and  fhlly  identified  as  Shaw's  writing.  Tnstead  of 
submitting  them  to  the  jury  to  compare  with  the  receipt^ 
Israel  Pleasants  was  called  as  an  expert  to  make  the  compaxl- 
son,  and  to  give  his  opinion  of  the  signature  of  the  reoeipk 
He  had  never  seen  Shaw  write,  but  he  had  been  a  man  of 
business  for  many  years,  had  had  extensive  correspondeDoay 
and  was  accustomed  to  see  a  great  deal  of  writing.  The  court 
admitted  him  to  testify,  but  this  couH  reversed  the  ruling  in 
an  emphatic  opinion  by  Chief  Justice  Tilghman. 

This  case  is  entirely  consistent  with  Farmen^  Bank  v.  Whi^ 
hiUj  10  Serg.  A  B.  110,  and  the  two  taken  together  establish 
the  rule  that  comparison  of  hands  may  be  made  by  the  juiy, 
but  not  by  a  mere  expert. 

Penmylvania  Bank  v.  Jaeobi^  1  Penr.  A  W.  178:  the  genu- 
ineness of  a  certain  check,  purporting  to  have  been  drawn  by 
Samuel  Jacobs  in  his  lifetime,  was  in  question  in  this  case. 
After  several  genuine  checks  had  been  given  in  evidence  on 
the  part  of  the  defendant,  three  witnesses  were  called  who 
had  seen  Jacobs  write  frequently,  and  had  for  a  long  time 
done  business  and  carried  on  correspondence  with  him,  and 
they  were  permitted  to  compare  the  genuine  checks  with  the 
doubtful  one,  and  to  give  their  opinion  that  it  was  a  fbrgery. 
Then,  on  the  part  of  the  bank,  three  cashiers  of  other  banks 
were  called  to  testify  as  experto.  They  had  all  the  experience 
in  judging  of  writings  which  cashiers  of  banks  usually  ac* 
quire,  but  they  had  never  seen  Jacobs  write.  Their  testimony 
was  admitted  alsa  This  court,  in  a  very  satisfactory  oinnion 
by  the  late  Judge  Smith,  decided  that  the  three  witnesses  on 
part  of  the  defendant  were  rightly  admitted,  but  that  the  tes- 
timony of  the  three  cashiers  on  the  part  of  the  plaintiff  ought 
to  have  been  excluded. 

It  is  manifest  that,  according  to  general  rules,  the  three 
witnesses  were  competent  to  speak  of  the  signature  of  the 
check,  because  they  had  seen  Jacobs  write.  They  had  ex- 
emplars in  their  minds,  and  comparing  the  check  with  these, 
they  had  a  right  to  speak.    The  poiut  of  the  ruling  was,  thai 
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they  might  also  compare  the  check  with  the  accredited  tests 
that  were  in  eyidence;  but  the  learned  judge  fell  into  error 
when  he  cited  Farmen'  Bank  ▼.  WhitehiU^  10  Serg.  &  B.  110^ 
as  an  authority  on  this  pointy  because,  as  we  have  seen,  that 
case  ruled  that  the  jury,  not  witnesses,  were  to  make  the 
oomparison.  He  more  aoourately  quoted  Lodge  t.  Phipher^ 
11  Id.  884,  as  an  authority  against  admitting  the  experts.  I 
do  not  think  the  court  meant  to  advance  a  step  in  this  case 
beyond  the  doctrine  of  the  prior  cases.  The  testimony  of  the 
defiandant's  witnesses  was  admissible,  without  reference  to 
the  peculiar  doctrine  of  comparison  of  hands,  and  I  hold 
that  the  comparison  which  the  case  of  Farmer^  Bank  ▼. 
WhiUhUlj  10  Id.  110,  had  decided  was  to  be  made  by  tlie 
jury,  was  as  much  the  rule  after  Jacobs's  case  as  before  It. 

CaUan  ▼.  Gaylord,  8  Watts,  823,  is  not  a  very  intelligible 
ease.  Though  a  ci^il  action  for  libel,  the  opinion  of  Gibson, 
C.  J.,  is  a  good  deiQ  occupied  with  an  argument  to  prove  that 
the  rule  of  evidence  in  regard  to  comparison  of  hands  is  the 
same  in  criminal  and  dvil  cases.  The  account-books  which 
were  produced  as  the  tests  were  proved  by  witnesses  who  were 
acquainted  with  the  defendant's  writing,  and  we  understand 
the  chief  justice  to  have  ruled  that  they  were  admissible  for 
the  jury  to  make  comparison  of  them  with  the  alleged  libeL 
This  was  consistent  with  Farmer^  Baaik  v.  WhiUhiUy  10  Serg. 
4  R.  110,  which  he  cited,  and  doubtless  meant  to  follow. 

Baker  v.  Haine$y  6  Whari  291  [86  Am.  Dec.  224],  states  the 
general  principle  of  the  admissibility  of  comparison  of  hands, 
without  intimating  whether  the  comparison  is  to  be  made  by 
witnesses  or  the  jury,  and  then  rules  that  very  strict  proof 
should  be  given  of  the  genuine  or  test  paper, — such  as  would 
leave  no  reasonable  doubt  on  that  point  And  the  proof  of 
the  test  papers  in  that  case  was  held  insufiBcient,  though  it 
was  by  witnesses  who  had  seen  the  party  write.  This  is  a 
very  important  case  in  regard  to  what  is  sufficient  to  establish  a 
test;  but  who  is  to  apply  the  test  when  established,  whether  jury 
or  witness,  is  not  decided  in  the  case.  So  with  Depue  v.  Plaeey 
7  Pa.  St.  429,  the  question  related  to  the  sufficiency  of  the 
authentication  of  the  test  papers  rather  than  to  the  applica- 
tion of  them. 

In  Pifwer  v.  Frickj  2  Grant  Gas.  807,  there  was  no  test  paper 
in  question.  The  ruling  related  entirely  to  the  knowledge  of 
a  party's  handwritmg  which  a  witness  must  possess  to  enaUe 
him  to  prove  a  lost  note. 
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So  in  FulUm  v.  Hood^  84  Pa.  St.  365  [75  Am.  Dec.  664], 
ihere  web  no  test  writing,  and  therefore,  strictly  speaking,  no 
comparison  of  hands.  The  question  was  upon  the  alteration 
of  the  date  of  the  bond  in  suit.  McFinney,  the  subscribing 
witness,  was  the  scriyener  who  prepared  the  bond,  and  he 
swore  that  the  alteration  in  the  date,  and  the  addition  of  the 
concluding  words,  were  made  before  the  bond  was  executed. 
After  the  defendant  had  given  evidence  to  contradict  him, 
the  plaintiff  was  permitted  to  prove  by  experts,  in  corrobora- 
tion of  the  subscribing  witness,  that  the  whole  bond,  includ- 
ing the  additional  date,  appeared  to  be  written  by  the  same 
hand,  with  the  same  pen  and  ink,  and  at  the  same  time.  We 
sustained  this  ruling.  There  are  not  wanting  cases  in  ttie 
books  to  show  that  experts  may  be  called  to  testify  whether  a 
particular  handwriting  is  natural  and  genuine  or  forged  and 
imitated:  See  Sharswood's  Stark.  Ev.,  p.  162,  in  notes.  And 
such  cases  sustain  our  ruling  in  FulUm  v.  JSbod,  84  Pa.  St.  866 
[76  Am.  Dec.  664],  but  it  is  only  necessary  to  recur  to  the 
distinctions  which  I  stated  at  the  outset  of  this  opinion,  to  see 
that  that  case  bears  no  relation  to  the  oases  on  evidence  by 
comparison  of  hands. 

Taking  Farmera?  Bank  v.  WhiUhiU^  10  Serg.  &  B.  110, 
Lodge  v.  Phiphevj  11  Id.  884,  and  Baker  v.  JSauMt,  6  Whart 
291  [36  Am.  Dec.  224],  as  the  leading  cases  in  Pennsylvania 
on  this  branch  of  law,  the  following  summary  may  be  stated 
as  fjBdrly  resulting  from  them: — 

1.  That  evidence  touching  the  genuineness  of  a  paper  in  suit 
may  be  corroborated  by  a  comparison,  to  be  made  by  the  jury, 
between  that  paper  and  other  well-authenticated  writings  of 
the  same  party. 

2.  But  mere  experts  are  not  admissible  to  make  the  com- 
parison, and  to  testify  to  their  conclusions  from  it 

8.  That  witnesses  having  knowledge  of  the  party's  hand- 
writing are  competent  to  testify  as  to  the  paper  in  suit;  but 
they,  no  more  than  experts,  are  to  make  comparison  of  hands, 
for  that  were  to  withdraw  from  the  jury  a  duty  which  belongs 
appropriately  to  them. 

4.  That  test  documents  to  be  compared  should  be  established 
by  the  most  satisCEU^ry  evidence  before  being  admitted  to 
the  jury. 

5.  That  experts  may  be  examined  to  prove  forged  or  simu- 
lated writings,  and  to  give  the  conclusions  of  skill  in  such 
eases  as  have  been  mentioned,  and  their  like. 
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Oar  oases  are  all  leooncilable  with  these  oonolusions,  though 
the  language  of  judges  has  not  always  been  as  guarded  as 
would  have  been  well.  No  doubt,  inconsistent  authorities  may 
be  found  outside  our  borders,  but  it  is  not  worth  our  while  to 
dJBCiiHB  them,  for  if  we  have  got  a  settled  rule  of  our  own,  it  is 
enough  for  us  to  adhere  to  it. 

It  is  not  difficult  to  make  application  of  these  principles  to 
the  case  before  us.  The  witnesses  who  had  seen  Brown  write 
were  quite  competent  to  give  their  opinions  of  the  genuineness 
of  the  signature  in  question,  comparing  it  with  their  recoUec- 
tion  of  his  handwriting,  and  they  were  competent  also  to  prove 
the  test  papers,  but  they  should  not  have  been  permitted  to 
make  comparison  of  the  note  in  suit  with  the  test  papers.  That 
was  for  the  jury.  If  the  court  were  satisfied  that  C.  L.  Ward 
was  an  expert,  having  no  competent  knowledge  of  Brown's 
particular  handwriting  to  speak  from,  he  was  competent  to 
express  an  opinion  whether  the  signature  was  feigned  and 
imitated  or  natural  and  genuine.  If  he  had  knowledge  of 
Brown's  hand,  he  was  to  speak  like  other  witnesses,  from  the 
exemplar  in  his  memory. 

Lathrop  was  improperly  admitted.  He  had  not  seen  Brown 
t.  rite,  and  he  was  called  to  establish  no  test  writing.  He  was 
t.  mere  expert,  and  as  such  was  not,  under  our  rule,  competent 
lo  compare  writings.  If  the  observations  which  fell  from 
Judge  Strong,  in  FuUon  v.  J7ood,  84  Pa.  St.  365  [75  Am.  Dec. 
664],  seem  to  fiavor  the  admission  of  the  testimony  of  these 
witnesses,  it  must  be  remembered  that  judicial  language  is 
always  to  be  received  with  the  limitations  that  are  implied 
from  the  &cts  of  the  case.  That  case  was  well  enough  ruled 
upon  its  peculiar  circumstances,  but  we  did  not  mean  to  be 
understood  as  overruling  Lodge  v.  Phipher^  11  Serg.  A  B.  834. 

Of  the  defendant's  rebutting  evidence  to  contradict  Mrs. 
Lancaster,  the  plaintiff  has  no  reason  to  complain.  The  wit* 
nesses  did  not  hear  her  say  before  Judge  Bead  that  she  saw 
Brown  sign  the  note,  nor  does  she  say  it  in  toiidem  verbiB^  in 
her  deposition.  She  describes  in  what  room  he  signed  it, — 
''he  stood  by  the  secretary,  and  stooped  over  to  sign  it," — 
which  is  coming  very  near  to  saying  that  she  saw  it  signed. 
Still  she  does  not  expressly  aver  that  she  saw  him  sign.  If 
there  was  an  essential  contradiction  in  her  two  testimonies, 
the  defendant  was  entitied  to  the  benefit  of  it;  if  there  was 
none,  the  plaintiff  was  not  injured. 

We  probably  would  not  think  it  worth  while  to  reverse  the 
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case  on  account  of  the  mistake  of  practice  in  taking  the  depo- 
sitions of  Brown  and  Dix  without  a  rule  duly  entered  for  that 
purpose,  hut  as  the  case  is  to  go  back  for  other  reasons,  we 
may  say  that  a  rule  ought  to  have  been  entered  as  provided 
for  in  the  fortieth  rule  of  court  The  case  of  Hanpl  v.  JEKm- 
ningevj  87  Pa.  St  140,  was  misunderstood.  The  depositiona 
there  were  taken  in  pursuance  of  a  rule  entered  for  the  pur- 
pose,— entered,  indeed,  before  the  rule  to  show  cause  was  ob* 
tained, — but  entered,  nevertheless,  in  a  pending  cause,  and 
the  adverse  party  appeared  and  cross-examined.  Under  tbese 
eiroumstances,  we  held  the  depositions  admissible  on  the  trial 
of  an  issue  to  try  the  validity  of  the  judgment,  the  witness 
being  dead  at  time  of  trial. 

But  here,  though  there  was  a  pending  cause,  there  was  na 
rule  entered  therein  to  take  depositions,  as  the  rule  of  court 
required. 

We  think,  under  the  circnmstauoes,  the  depositionB  wers^ 
not  well  taken. 

The  judgment  is  reversed,  and  a  vmire  faeia$  de  novo  ia 
awarded. 


Kviimus  or  OsiruDnansi  or  SraHAmoi  Fwdmb  ov  Ifna  Ckntnai* 
sour  or  Khxvwtaraa  u  OmouixT  LfAncnnBLi:  Cfkurkr,  WyaU^  Tl  Am. 
Dao.  00^  and  notei  uid  Me  note  to  Hammmi  ▼.  Woodnium,  66  Id.  210. 

Brnnnoa  of  OnruiinHiBB  or  Pafib  mat  bs  Ck»taoBOBATii>  vr  Omi- 
rAKDON:  Olatk  ▼.  WyaU,  77  Am.  Deo.  90,  and  m>te;  and  aee  note  to  Hmm^ 
momd  ▼.  Wcodmant  66  Id.  240.  CkmipcnMn  oui  be  made  only  by  the  Jmy, 
md  la  not  allowed  aa  independe&t  proof;  it  oaa  be  naed  only  «a  eorpobotmtiy% 
■Iter  eridenoe  baa  been  adduced  in  aapport  of  a  writing:  Hofeodt  ▼.  Ortt^ 
ff7  P«L  St.  441,  dting  the  principal  oaae. 

Wmnas  baytsq  Kxrowunwa  or  HAsiiwatTUio  mat  Xvnrr  as  so  m^ 
GnruiNXFias:  dark  ▼.  ITyeitt;  77  Am.  Dea  90,  and  note;  oon^aie  Atali  t. 
Brwm,  70  Id.  168. 

BzFiBXB  MAT  TiBTirr  AB  TO  GnruiinHiBS  or  Szqnatubs:  Note  to  Hmm^ 
flHoncI  ▼.  Woodman,  66  Am.  Deo.  240;  Jforty  ▼.  Bameit  TJ  Id.  406;  and  eee^ 
JWton  ▼.  Hood,  76  Id.  664.  After  evidenoe  baa  been  ghren  aa  to  the  hand- 
WRtia^  the  taatimnny  of  eiperta  ia  admiiwMe  in  ooRobontioiu  AvtteUvV 
A^r  T.  Ptal^  69  Fk»  B4k  216^  dtbg  the  prind^  e«n. 
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Hbss's  Afpbal. 

ftt  PaimiiLTAiCTA  Bf^n,  91] 
Waju  m  Viio  nuNKOS  aor  Bbab  to  ob  bt  Tncivoa,  wlMn  !l  !■  wtIIImi 
b  kit  pnMBM  ud  looocdioff  to  Mf  diotetkniy  sod  nMBted  in  ftowwd* 
•Mi  with  fho  BtatBtM. 

Appeal  from  a  decree  of  the  legister'B  ooarti  oonfbming  fhe 
dedfiioii  of  the  reguter,  admitting  to  probate  a  paper  poiport* 
faig  to  be  the  last  will  and  teetament  of  IQchael  Hesfu  The 
fiwto  are  stated  in  the  opinion. 

Jtmiak  Fwikek  cmd  L&H  EUne^  tar  the  appellants. 

Jacob  WeidU^  tot  the  appellees. 

B7  Courts  LowBn,  C.  J.  This  will  is  in  writing,  and  signed 
bjrthe  testator  attheend  thereof  and  proved  by  two  witnesseSi 
and  therefore  it  has  all  the  statutory  requisites  of  validity. 
But  the  scrivener,  who  was  not  one  of  the  snbscribing  witnesses, 
testified  that  he  did  not  read  over  the  will  to  the  testator  after 
he  had  written  it,  and  that  he  wrote  it  aoo(»ding  to  the  dicta- 
tion of  the  testator  and  in  his  presence.  The  defect  alleged  is, 
Iherefisre,  that  one  of  the  nsoal  forms,  not  enjoined  by  the 
statute, — the  reading  of  the  will, — was  omitted.  Does  this 
render  the  ezeontion  nngatory?  The  opinion  of  the  learned 
judge  below  folly  proves  tliat  it  does  not.  We  should  have  to 
add  a  new  provision  to  the  statute  to  affirm  tliat  it  does.  Itis 
only  because  wOls  are  less  common  in  fitct  and  in  substance 
than  other  writings  that  we  are  more  exacting  in  relation  to 
the  formality  of  reading  before  signing.  But  when  the  very 
witness  who  proves  the  omission  proves  also  the  authenticity 
of  the  writing,  as  the  very  will  of  the  testator,  ascertained  and 
written  from  his  own  dictation  freely  made,  then  what  have 
we  to  doubt  about?  When  the  testator  trusts  his  scrivener, 
why  should  we  distrust  him,  when  there  is  no  word  or  act  tliat 
impeaches  his  honesty?  The  decision  below  was,  tliat  where 
a  will,  written  in  the  presence  of  the  testator,  and  according 
to  his  dictation,  is  executed  in  accordance  with  the  statutes,  it 
Is  valid,  though  not  read  to  or  by  him;  and  the  oases  dted  by 
the  laanied  judge  show  that  the  decision  is  right 

Appeal  dismissed  at  the  cost  of  the  appellants. 


WuL  B  Vaud^  raouQB  vor  Bau>  10  ob  bt  TmiiQas  SmfM  v» 
AmpU^  tl  Am.  Dm.  S81s  OHflmw.  Mmra^,  SOU.  411. 
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Shalteb  and  Eblinq's  Affbal. 

[a  PunrSTLTAXIA  btatb,  St.] 

AwumiimAaoE  mi  Boini  Kov  ouk  TtgriMESTo  Annzo  mjsd  was  8ra» 
nv  ABi  LuBLB  OK  THUR  BovD  to  the  pwtiM  intarettod  in  the  MtaH 
although  the  edmuiistrator  be  impropeily  appointecL 

AsHZNinsATOx  DB  Boini  Nov  CUM  TvxAioafTO  Ahhszo  axd  hd  Subb- 
Tus  ABB  LuBLB  OB  TBBIB  BoHi>  ioT  fbit  prooeedi  of  loel  eitate  1011  by 
the  adminiitntory  as  directed  by  the  will,  for  wbioh  he  failed  to  aooomi^ 
although  the  bond  is  in  the  form  el  an  oiiginal  admintatgation  bond  in 
oaaeaof  inteetaoy. 

Salb  of  Bbal  Essaxb  ft  AmoBiBnusoB  sb  Bokib  Nov  om  Tnr  Aiixino 
Abvbxo^  arbe  BzFXBAnoB  or  Tbab,  n  am  BiiBonjAL  aa  if  made  by 
the  exeoaton^  who  had  the  power  to  aelly  nnder  a  will  wliioh  directed  a 
iale  by  the  ezeonton  ''ao  that  it  be  within  one  year"  after  the  death  of 
theteetator.    13ie  profiilon  la  only  diraotoiy;  nnd  not  a  oondition 


Appbal  by  Francis  B.  Shalter  and  Jacob  8.  Ebling,  soretiea 
on  the  adminiBtratioii  bond  of  Qeorge  Fox,  administrator  de 
h<mi$  non  cum  teitamerUo  annexo  of  John  Miller,  from  a  decree 
of  fhe  orphans'  court,  directing  Fox  to  pay  the  accrued  interest 
on  $1,433.69,  amounting  to  $446.16,  to    Susanna  Maurer. 
Miller's  will,  which  was  proved  November  21, 1836,  appointed 
John,  Elijah,  and  Sebastian  Miller,  his  executors,  and  among 
other  dispositions,  provided  that  his  wife  should  have  for  her 
life  one  third  of  the  rents,  issues,  and  profits  of  certain  lands, 
which  were  not  to  be  sold;  that  these  lands  should  be  ap- 
praised after  the  testator's  youngest  son  had  attained  majority, 
and  from  them  the  wife  was  to  receive  one  third  of  the  valua- 
tion money;  that  an  equal  division  of  the  whole  estate  was  to 
be  made  among  the  testator's  children  and  their  representa- 
tives,  except  that  his  son  William's  children  were  to  receive 
only  one  half  as  much  as  fhe  testator's  other  children;  that 
the  share  coming  to  the  testator's  son  Beiyamin  was  to  remain 
in  the  lands  as  valued,  and  he  was  to  receive  the  yearly  inter* 
est  therefirom  during  his  lifetime,  with  certain  dispositions 
of  the  principal  over;  and  a  similar  provision  was  made  with 
refarence  to  the  share  of  the  testator's  daughter  Susanna,  wife 
of  John  Maurer.    The  testator  then  directed  that  all  the  rest 
of  his  real  estate  should  be  sold  at  public  sale  by  his  executors 
'^as  soon  after  my  decease  as  may  be,  according  to  their  best 
discretion,  so  that  it  be  done  within  one  year  after  my  decease." 
On  November  8, 1838,  Sebastian  Miller  filed  his  account,  which 
was  afterwards  confirmed,  and  he  was  discharged  April  6, 
1889;  and  on  November  9, 1839,  EUjah  Miller  filed  his  ao- 
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waaL  John  Miller  never  rendered  any  acoonnt.  It  did  not 
appear  that  John  or  Elijah  Miller  were  ever  discharged  by 
ihe  court;  although  on  November  9, 1839,  the  register  made 
{he  following  entry  in  his  minutes:  '^  John  Miller,  El^ah  Mil- 
ler, and  Sebastian  Miller  have  renounced."  On  the  same  day, 
letters  of  administration  with  the  will  annexed  were  granted 
by  the  register  to  George  Fox,  who,  with  the  appellants,  Shal- 
ter  and  Ebling,  entered  into  a  bond  in  the  conunon  form  of 
an  original  administration  bond  in  case  of  intestacy.  Parti* 
tbn  and  valuation  were  made  of  the  real  estate  directed  to  be 
appraised,  and  six  tracts  thereof  not  having  been  accepted  at 
the  valuation,  the  court  granted  Fox  an  order  to  sell  the  traotSi 
which  he  did  on  November  80, 1889,  subject  to  the  widow's 
third,  and  the  shares  of  Benjamin  Miller  and  Susanna  Maurer, 
in  the  purchase-money.  Certain  other  real  estate  was  sold  by 
Fox  in  1840,  without  any  order  of  court  Fox's  accounts,  filed 
and  confirmed  by  the  court,  showed  a  balance  in  his  hands, 
fooeived  from  the  personalty  of  the  estate.  In  May,  1856» 
Susanna  Maurer  presented  a  petition  to  the  orphans'  court  for 
a  citation,  which  was  awarded  and  served  on  the  appellants. 
The  petitioner  claimed  that  under  a  report  of  the  auditor  upon 
the  account  of  Fox,  she  was  entitled  to  the  annual  interest  on 
$1,433.69,  for  life,  under  her  fietther's  will,  of  which  a  portion 
only  had  been  paid,  and  praying  an  order  for  the  payment  of 
the  balance.  The  appellants  answered  this  petition.  In  Feb- 
ruary, 1857,  Mrs.  Maurer  presented  another  petition  praying 
an  order  on  Fox  for  the  payment  of  the  balance,  and  asking 
for  a  citation  to  Fox,  and  tiie  purchasers  and  owners  of  the 
land  sold  by  Fox.  A  citation  was  awarded  and  served  upon 
the  purchasers  and  the  appellants.  The  court  ordered  that 
the  answers  put  in  by  the  appellants  to  the  first  citatLon 
should  be  taken  as  an  answer  to  this  also. 

ChafisB  Ikm§  and  Jacob  S.  JU/ringoodf  for  the  appellants. 
John  Banhif  for  the  appellee. 

By  Court,  Bxad,  J.  It  is  difficult  to  follow  the  order  of  the 
specifications  of  error  in  this  case;  because  some  of  the  ques- 
tioDS  which  have  been  argued  under  the  first  and  fourth 
assignments  are  not  specifically  stated  in  them,  and  the  second 
and  third  assignments  under  the  decree  appealed  firom  are  not 
necessaifly  involved  in  this  decision,  unless  we  should  think 
the  decree  was  erroneous  per  $$• 

The  first  oljection,  that  the  administrator  de  hwniBwm 
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te$tamerUo  annexe  was  improperly  uppointed,  is  met  by  the 
of  Fo9ter  ▼.  CtmnumweaUhj  85  Pa.  St  148. 

The  second  objection,  that  the  administration  bond  was 
not  in  proper  form,  and  did  not  cover  the  proceeds  of  the  sale 
by  the  administrator  of  the  real  estate  of  the  testator,  is  dis- 
posed of  by  the  case  of  HarizeU  ▼.  Commonwealth^  42  Pa.  8t 
453,  decided  at  Philadelphia,  on  the  21st  of  April  last 

The  sale  of  the  real  estate  by  the  administrator,  George  Fox» 
was  as  effectual  as  if  it  had  been  made  by  the  executors,  who 
undoubtedly  had  the  power  to  sell,  although  the  year  had  ex- 
pired, for  that  was  only  directory,  and  not  a  condition  precedent, 
and  the  proceeds  haying  been  received  by  the  administrator, 
the  court  were  right  in  making  the  decree  of  the  6th  of  January, 
1869,  from  which  this  appeal  was  taken.  The  Jleri  faeiae  of 
course  was  right. 

Decree  aflbmed,  at  the  costs  of  the  appeUanta. 


JknoDmoDfT  OF  ADimnsnuioiB  mi  Bcxns  Hov^  wbbt  Fmriir  8a» 
■olo  to  Pottt  ▼.  Smith,  24  Am.  Dm.  879. 

Objjucteb  of  Boitd  to  bs  Exsoutsi>  bt  Aummntiioa  urn  Bcnm  Hovs 
8m  note  to  Pottt  ▼.  SmUh,  24  Am.  Dea  3S3. 

SuRims'LuBnjTT  OK  AmaHDTRAnoir  Booms:  Seo  noto  to  Oommommmn 
T.  SM,  51  Am.  Dm.  51d. 

DmBomrs  AznonsiBAnov  Bohd^  Bfibot  of»  cm  Ammnmuxnwt  8o» 
FeOieB  ▼.  Wamfa  AdnCr,  S8  Am.  Dm.  681;  Bkam  t.  BmiiA,  tl  U.  f9»| 
P^knttY.  Ootty,  47  U  41. 


Bbawn  V.  ELbllbb. 

in  PinrmTAnA  stats.  101| 
▼obirEiTAaT  Saui  of  Vekbovmju  Vmamn  n  IhLMjmauan  jjn»  Voo^  mm 
jUSAOiST  y hrdob's  CsiDiTOBa^  milem  aoMmpanied  1^  aa  Mtual  diiimy 
tA  pooenian  to  tho  TendM. 

CONODBBXNT  PoSBISfllOir  BT  VsirSOB  AND  VbHDBB  18  UmUffflUlBBT  to  piO- 

teot  the  property  from  the  creditors  of  the  vendor. 
Salb  n  F&AUDVLBzrr  Aia>  Von>  as  to  YxMDOB'iB  CBBDrroBfl^  where  the 
pertiM  to  the  sale  were  hrothers-m*law»  living  in  the  same  honeab  sad 
the  hone  and  carriage  Mid  were  kept  in  a  stable  on  the  lot  where  tfaa 
parties  livedt  and  were  used  by  the  vendor  after  the  sale  m  before. 

Bbflevht  hy  Reuben  8.  Brawn  agamst  Peter  W.  Eleller,  for 
a  mare  and  a  carriage.  One  Hawkms,  a  brother-m-Uw  of  the 
plaintiff.  Brawn,  sold  the  property  in  controversy  to  Brawn, 
and  was  credited  with  the  price  on  a  note  of  Hawkins  held  by 
Brawn.    The  parties  lived  in  the  same  house.    The  horse  and 
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carriage  were  kept  in  a  stable  on  the  lot  where  the  parties 
lived,  and  after  the  sale,  Hawkins  used  them  as  he  had  done 
before,  attended  to  them,  bought  hay  for  the  horse,  and  with 
Brawn's  i)Qrmi68ion,  offered  the  property  for  sale.  In  this  con* 
dition,  creditors  of  Hawkins  levied  upon  the  property,  and  it 
was  sdld  to  the  defendant,  Keller.  The  court  instructed  tho 
jury  that,  as  the  plaintiff  had  failed  to  show  such  a  change  of 
possession  accompanying  the  sale  as  was  required  to  make  a 
■ale  valid  as  against  creditors,  they  should  find  for  the  de» 
fendant. 

Mayer  and  BaUy  for  the  plaintiff  in  error. 

John  H.  OrviM  and  H.  N.  McAJUsUr^  for  the  defendant  in 


By  Courty  Stroso,  J.    In  this  state,  ever  since  the  case  of 
Clow  V.  Fbodi,  6  Seig.  &  R.  275  [9  Am.  Dec.  346],  it  has  been 
held  that  a  voluntary  sale  of  personal  property,  unaccompa- 
nied by  an  actual  delivery  of  the  possession  to  the  vendee,  is 
fraudulent  and  void  as  against  creditors.    This  was  the  doc* 
trine  of  Edwards  v.  HarbeUj  2  Term  Bep.  587,  and  it  is  too 
well  founded  in  reason  ever  to  be  shaken.    The  delivery  which 
the  law  requires  must  be  actuied.    A  symbolical  or  a  merely 
formal  delivery  will  not  answer:  Babh  v.  C^Inuon,  10  Berg.  & 
B.  419  [18  Am.  Dec.  684].    CSonourrent  possession  by  the  ven- 
dor  and  vendee  is  insufficient  to  protect  the  property  from  th& 
creditors  of  the  vendors.    Retention  of  the  possession  not  only 
tends  to  give  false  credit  to  the  seller,  but  it  is  a  sign  of  a  secret 
trust  in  his  fovor.    Such  being  the  law,  the  plaintiff  in  thia 
record  had  no  case.    It  would  have  been  error  to  submit  to  the 
jury  to  find  whether  there  had  not  been  a  delivery  of  the  prop- 
erty alleged  to  have  been  bought  by  him,  for  there  was  no  evi- 
dence of  any  such  change  of  the  i)oeses8ion  as  is  indispensable. 
Tho  parties  to  the  sale  were  brothers-in-law,  living  in  the  same 
boose.    Before  the  sale,  the  horses  and  carriages  were  kept  in 
a  stable  on  the  lot  where  both  parties  Uved,  and  they  remained 
there  until  levied  upon  by  the  creditors  of  Hawkins.    After 
the  sale,  they  were  used  by  Hawkins  as  before,  and  attended 
to  by  him.    He  bought  hay  for  the  horses,  and  offered  to  sell 
them,  with  the  permission  of  the  vendee,  and  continued  to 
exercise  over  them  every  conceivable  act  of  ownership.    His^ 
own  testimony  is,  that  it  was  part  of  the  arrangement  that  he 
should  take  care  of  the  horses,  and  sell  them  if  he  could.    In 
the  fiace  of  these  fSeusts,  a  finding  by  a  jury  that  there  had  been 
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a  real  deOvery  would  have  been  more  than  a  finding  without 
OTidence;  it  would  have  been  against  evidence.  The  caae  is 
not  better  for  the  plaintiff  in  error,  because  he  and  Hawkins 
lived  together  on  the  lot  where  the  stable  was.  That  fS^ot 
eoold  not  dispense  with  an  actual  change  of  the  possession* 
In  Hoffner  v.  Olarlj  6  Whart.  645,  we  have  a  case  very  similar 
to  this.  There  the  vendor  and  vendee  were  brothers  living  in 
the  same  house,  and  .it  was  held  that  it  furnished  no  ground 
for  dispensing  with  such  an  actual  change  of  the  possession  as 
to  render  it  distinct  and  visible,  so  that  it  might  become  noto- 
rious. Nor  is  the  rule  different  as  laid  down  in  MeVteter  v. 
Ifay,  8  Pa.  St  224  [45  Am.  Dec.  687].  In  that  case,  there  was 
an  actual  taking  of  possession  by  the  vendee,  and  a  removal  of 
the  property.  So  there  was  an  actual  delivery  in  Dwnlap  t. 
BawnomiUe,  26  Id.  72. 
The  judgment  is  aflbmed* 


fliXB  ov  OsATnLa^  UviooniPAsnD  wm  AcsirAL  FosnHioVy  nVkinMr- 
lasT  AB  TO  Ybhdob'b  Gbsdiiobs:  Jank  ▼.  2)mri$f  61  Am.  Dm.  166^  aad  notot 
Okmenf  r.  PtOmer,  66  Id.  iSHI}  Sleeper  r,  PoUaird,  67  Id.  741)  YFMbiqrT. 
«fc»^  6SId.  860;  Bomr. Shaw,  92 Id.  6»;  CaUr.  Ora^,  76  Id.  lil;  Momm 
V.  Emee^,  Id.  662;  Sieeene  ▼.  Irwkt,  76  Id.  600;  OrcaU  r.  LeieU,  80  Id.  78S. 
A  TchokUry  lala  of  ohfttfedi  nuut  h%  MoompHiied  with  an  aotuJ  dMOge  of 
yiwiion;  a  oonstraotiTO  deLhrwy  It  iniroffiftienti  Barr  r.  MeUe,  68  Fa.  8k 
167;  Jfeia5«iiT.jnbie,6iId.S60,  both  dting  tho  prinoiptl  OMa.  Aoonoor- 
mt  poM6Mion  is  one  whara  tba  control  and  naa  of  tha  goods  by  the  TVDdag 
aad  Tondaa  ara  ao  oonfnaad  and  mixed  aa  to  leaTO  the  qoaatioo  of 
VBaartain:  ITonnan  ▼.  AtMMr,  78  Id.  886^  citing  the  prindpal  oaaa.  In, 
V.  then,  88  Id.  188^  the  principal  caaa^  and  oihefB»  were  aaid  to  be  modiflad 
ly  saothar  line  of  deeiaiona  in  that  the  qiieetifla  wheUier  the  «haafa  of 
Mtoal  and  hma  JUe  AmiM  Km  aahmlfefead  te  *>«•  Iiiet. 


Ybaly  t;.  Fink. 

(a  PmrmTAinA  BtAsa,  fiaj 

OmOBS   JflEI   HOT   PlBSOSALLT  TifATIHI  TCH  ACBS  IMm 

)T»  in  the  emroiae  of  the  diaoraticD  wfaibh  the  law  girea  tlmn, 
Hmnii^  that  diaeretion  be  ezeroiaad  ao  mistakenly  aa  to  work  aa  injmy 
to  priYsta  pgoperiy  or  priTato  indiridnala;  bnt  they  are  liable  if  tlief 
set  maHcionaly  or  wantonly,  and  if  the  work  which  they  petluwii  k 
lather  to  injnre  aa  individnal  than  to  diaohaige  a  pnbUo  da.tj. 
BuFMKTuaaB  abm  vov  PmsawATXT  Lubui  vob  Bodjiehq  Oauib* 
WAT  DfsnuB  OF  Bbdwi^  in  laying  oat  a  road  acroaa  a  stireani,  tharabj 
litjaring  a  mill-owner  below,  unlesa  th^  acted  with  a  malicUma  daslfi 
t»  do  the  miU-owtter  it^nry,  or  with  each  a  leoUesa  and  waatoa  dkM> 
PKd  of  hia  iaterasti  aa  would  be  eqainJcnt  to  maiiddss  iatanti 
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JuBT  MAT  PBoraBi.T  IxqotaM  vfUETHMH,  Ikjust  WAS  CkiMmi'fii^  BT  Jom 
Act  of  sapemaora  of  adjoining  townahipa,  in  ereoting  a  oanaeway  aoroai 
a  stream.  The  erection  of  the  oanaeway  waa  one  aot^  thoagh  parti  of  it 
were  Irailt  at  different  timea  and  by  different  defendants. 

Wast  or  Malkboub  Istbht  zn  Bctzlddto  Caxtbiwat  nrsiiAD  of  Bbidob 
MAT  Bi  Shown  bt  Towbshzf  Sutbbtisob  in  an  aotion  against  him  for 
an  injury  oanaed  thereby,  by  eridenoe  that  before  the  work  waa  oom- 
meneed  ho  had  reoeired  a  meaaage  from  »  aaperriaor  of  an  adjoining 
townahip  that  tho  latter  woold  not  Join  in  building  »  bsidgo^  beoaoae  the 
people  of  Ua  townahip  were  oppoaed  to  it 

TBB8PA88  on  fhe  case,  brought  bjr  Pins  ?•  Fink  against 
Jacob  Yealy,  a  snpervisor  of  Germany  township,  and  Edward 
Collins  and  James  Taylor,  supervisors  of  Mountjoy  township. 
The  facta  are  Boffioiently  stated  in  the  opinion.  The  plaintiff 
had  a  verdict  and  judgment,  and  the  defendants  sued  out  a 
writ  of  error. 

MeCrearyy  tat  the  plaintiflb  in  error. 

D.  Medmaughy^  for  the  defendants 

By  Court,  Stboko,  J.  The  defendants  below,  now  pUi«^^ 
to  errar,  were  supervisors  of  two  adjoining  townships,  the  line 
between  which  was  a  small  stream.  Acting  under  an  order 
of  the  court  of  quarter  sessions,  they  made  a  new  road  which 
had  been  laid  out  across  the  stream,  and  instead  of  building  a 
bridge  over  it,  they  made  a  passage-way  by  depositing  stone 
bi  its  bed,  which  the  plaintiff  below  complains  obstructed  the 
flow  of  water  to  his  inilL  For  this  he  has  brought  this  suit 
against  them,  and  he  seeks  to  charge  them  personally  with 
the  damages  which  he  has  sustained  in  consequence  of  the 
alleged  obstruction. 

On  the  trial  in  the  court  below,  the  jury  were  correctly  in* 
structed  that  township  officers  are  not  personally  liable  for 
acts  done  honestly  in  the  exercise  of  the  discretion  which  the 
law  gives  them,  even  though  that  discretion  be  exercised  so 
mistakenly  as  to  work  an  injury  to  private  property  or  to  pri- 
vate individuals.  It  is  an  undeniable  principle  that  neither 
the  state  itself  nor  any  persons,  natural  or  artificial,  acting 
under  its  authority,  are  responsible  for  any  damages  occa- 
lioned  by  the  construction  of  a  hij^way,  unless  provision  has 
been  made  for  compensation.  The  doctrine  was  broadly  as- 
lerted  in  Otwemor  and  Compa/ny  of  Britiah  Ccui  Plate  Manth 
fadwren  y.  MeredUh^  4  Term  Bep.  794;  in  BauiUon  v.  Crowther, 
2  Bam.  &C.  703;  and  it  has  ever  since  been  maintained  in  the 
ttngiiali  ooorts.    It  is  equally  well  settled  in  this  oommco- 
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If  ealth.  It  was  aoBerted  in  Oreen  ▼.  Bmmgh  of  Reading^  9 
Watts,  882  [36  Am.  Dec.  127] ;  in  Monangahela  Navigation  Co. 
T.  JToofw,  6  Watto  A  S.  101;  in  Henry  ▼.  PitUburgh  &  A.  Bridge 
Co.,  8  Id.  85;  in  O'Connor  ▼.  PUUbwrgh,  18  Pa.  St.  187;  and  in 
Tefy  many  other  cases  which  might  be  cited.  The  public  offi- 
cer is  protected,  however,  only  while  acting  within  the  limits 
of  his  authority.  If  under  tiie  color  of  his  office  he  exceeds 
the  power  which  the  law  has  conferred  upon  him,  he  cannot 
shelter  himself  under  the  plea  that  he  is  a  public  agent  The 
first  question  in  any  case  brought  against  him,  therefore,  is, 
whether  he  had  legal  authority  for  the  acts  complained  ot 
And  indeed  it  was  held  in  Mayor  ▼.  Randolph^  4  Watts  &  S. 
514,  that  no  other  question  could  arise.  In  that  case,  Judge 
Sergeant  said,  that  while  the  agent  of  the  state  acts  within 
the  sphere  of  his  authority,  his  motives  or  the  cause  of  his 
action  are  not  examinable.  He  seemed  to  regard  it  of  no  con- 
quence  whether  the  motive  which  prompted  to  the  action  was 
to  promote  the  wishes  of  one  man  or  others,  or  whether  it  was 
to  carry  out  the  objects  of  the  law.  In  his  mind,  it  was  a  mere 
question  of  power.  There  is  no  small  reason  for  holding  that 
the  liability  of  a  pubUc  agent  to  make  or  repair  a  highway  for 
damages  caused  by  his  acts,  done  in  pursuance  of  his  public 
trust,  should  not  begin  until  he  has  transcended  his  powers. 
In  most  of  the  cases,  the  suitor  against  him  complains  of  a 
nuisance.  Whether  an  act  done  be  a  nuisance  or  not  involves 
always  the  inquiry  whether  it  was  contrary  to  law.  It  cannot 
be  a  nuisance  if  legally  authorised,  and  to  the  inquiry  whether 
legally  authorized  or  not,  the  motives  of  the  actor  are  quite 
irrelevant.  Human  law,  except  in  very  few  cases,  looks  only 
to  external  conduct  Besides,  if  the  motive  with  which  the 
erection  of  a  bridge  or  a  causeway,  an  excavation  or  an  em- 
bankment, was  done,  is  to  determine  whether  it  be  a  nuisance 
or  not,  the  most  strange  results  would  be  accomplished.  Then 
if  the  motive  of  the  agent  be  bad,  the  work  done  must  be  un- 
done, though  its  undoing  be  itself  in  direct  violation  of  law. 
The  party  injured  may  sue  until  the  nuisance  be  abated.  No 
statutory  remedy  has  been  provided  which  assesses  in  one 
action  the  damages  for  the  erection  and  maintenance  of  a 
nuisance. 

Yet  it  seems  to  be  established  that  if  a  public  officer  acts 
maliciously  or  wantonly,  if  the  work  which  he  performs  be 
done  rather  to  injure  a  private  individual  than  to  discharge  a 
public  duty,  he  is  responsible  for  the  consequences.    He  can* 
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not  reoklefldy,  wantonly,  or  malioiously  invade  private  rightSi 
and  protect  himself  under  the  authority  of  the  law.  He  ia 
not  allowed  to  find  shelter  under  the  wing  of  public  authority 
when  he  is  assailed  for  acts  done  for  the  gratification  of  his 
own  malignant  feelings,  or  with  a  wicked  disregard  of  the  in- 
terests of  others.  This  principle  was  advanced  in  BaulUm  v. 
CrowiheTy  2  Bam.  A  G.  703;  in  J(me9  v.  Birdf  6  Bam.  A  Adol. 
837;  in  Henry  v.  PiU$burgh  dt  A.  Bridge  Co.j  8  Watts  A  S.  86; 
«nd  it  is  the  admitted  law  of  the  commonwealth.  The  court 
of  common  pleas  attempted  to  aj^ly  it  to  the  trial  of  this 
•case.  But  we  think  it  was  erroneously  extended.  The  jury 
were  instracted  that  the  defendants  were  liable  i^  in  building 
the  passage-way  over  the  streami  there  was  an  intent  to  injure 
the  plaintiff;  in  other  words,  if  they  did  not  build  a  bridge  as 
they  might  have  done,  but  instead  of  doing  so,  erected  the 
causeway  with  the  intent  of  iiguring  the  plaintiff.  Again,  the 
jury  was  charged  that  if  the  defendants  constracted  the  cause- 
way with  an  intent  to  injure  the  plaintiff,  he  could  recover, 
and  that  an  intent  to  injure  him  might  be  inferred  from  the 
acts  of  the  defendants,  if  the  jury  believed  they  were  such  as 
could  have  been  done  with  no  other  intent,  or  if  the  evidence 
justified  the  jury  In  drawing  such  an  inference.  From  the 
whole  case,  it  is  apparent  that  the  marrow  of  the  plaintiff's 
complaint  was  that  the  supervisors  did  not  build  a  bridge  in- 
stead of  a  causeway.  The  latter  was  more  hurtfol  to  the 
plaintiff  than  a  bridge  would  have  been.  The  obvious  in^ 
pression  made  by  the  charge  of  the  court  was,  therefixre,  that 
building  a  causeway  rather  than  a  bridge  was  an  act  done 
with  intent  to  injure  the  plaintiff,  for  as  the  hurt  resulting 
fipom  the  causeway  was  certain,  and  as  it  is  fairly  presumable 
that  a  person  intends  the  natural  consequences  of  his  acts,  the 
simple  act  of  building  the  causeway  indicated  that  intent, 
which,  in  the  opinion  of  the  court,  subjected  the  defendants  to 
liability  for  damages.  This  was  erroneous.  The  defendants 
could  choose  between  a  bridge  and  a  causeway  without  expo- 
sure to  a  claim  for  damages.  They  were  authorized  to  decide 
deliberately  to  build  a  causeway,  and  consequently  to  work 
increased  harm  to  the  plaintiff,  and  still  be  protected  by  the 
public  authority  under  which  they  acted.  A  mere  intent  to 
do  an  act  which  must  work  harm  to  the  plaintiff  was  not 
enough  to  strip  them  of  their  shield.  They  were  defenseless 
only,  if  their  intent  to  injure  the  plaintiff  was  malicious,  or  so 
wanton  and  reckless  as  to  prove  that  it  was  malicious,    A 
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mistake  of  judgment  was  not  enoogh  to  make  fliem  liable  to 
damages.  Nor  is  a  court  and  jury  to  review  their  judgment 
while  they  act  within  the  scope  of  their  authority.  Such  a 
measure  of  immunity  to  public  ofScers,  the  interests  of  society 
and  the  enforcement  of  the  laws  demand.  The  case  before  ua 
well  illustrates  the  importance  of  adhering  firmly  to  this  old 
rule.  We  find  no  evidence  in  the  case  of  any  malice  against 
the  plaintiff  below.  That  he  was  damnified  may  have  been 
true,  but  the  defendants  have  done  no  more  than  determine  in 
the  exercise  of  a  discretion  which  the  law  gave  them  and  com- 
manded them  to  ezerdse,  that  it  was  better  tor  the  interesta 
of  the  public  conmdtted  to  them  to  build  a  passage-way  of 
stone  than  to  erect  a  bridge.  It  is  of  the  utmost  importance 
that  officers  intrusted  with  such  powers  be  protected  in  exer- 
cising them,  without  being  terrified  with  the  apprehension  of 
personal  responsibility,  if  their  acts  should  result  in  harm  to 
any  private  property.  We  think  the  charge  of  the  learned 
judge  of  the  common  pleas  was  not  sufficiently  guarded.  The 
jury  should  have  been  instructed  that  the  plaintiff  could  not 
recover  unless  the  defendants  had  acted  with  a  malicious  d»> 
sign  to  do  him  injury,  or  with  such  a  reckless  and  wanton 
disregard  of  his  interests  as  would  be  equivalent  to  malicious 
intent  They  are  not  personally  liable  because  they  built  a 
causeway  when  they  might  have  built  a  bridge. 

There  was  no  error  in  leaving  to  the  jury  to  find  that  the 
injury,  if  any,  was  the  joint  act  of  the  defendants.  The  erec- 
tion of  the  causeway  was  one  act,  though  parts  of  it  were 
built  at  different  times,  and  by  different  defendants.  It  was 
all  done  in  pursuance  of  a  common  design,  and  therefore  the 
acts  of  one  were  the  acts  of  all  the  agents. 

But  whether  in  doing  the  work  eacfi  of  the  defendants  had 
a  malicious  purpose  to  injure  the  plaintiff^  is  another  question; 
and  to  show  that  Taylor,  one  of  the  defendants,  was  actuated 
by  no  such  motive,  we  think  he  should  have  been  permitted  to 
prove  that  before  the  passage-way  was  commenced,  he  had 
received  a  message  from  Yealy,  the  supervisor  of  Germany 
township,  that  he  would  not  join  in  building  a  bridge;  that 
the  people  of  his  township  were  opposed  to  it.  Such  evidence, 
as  it  supposed  a  motive  for  the  choice  of  a  causeway  rather 
than  a  bridge,  tended  to  disprove  the  existence  in  Taylor's 
mind  of  any  malice,  and  to  account  for  his  action  without 
rendering  necessary  the  imputation  to  him  of  any  guilty 
design.    Nor  is  it  obnoxious  to  the  critidsm  that  it  was  mak- 
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ing  v&MmoBLj  foot  themfldyes.    The  message  ma  sent  belbie 
the  act  complained  of  was  done.    At  all  events,  it  shoold  hairs 
been  snbmitted  to  the  jury. 
Judgment  lerersed,  and  a  isentre  d$  novo  awaided. 
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Klopp  v.  UTitmotib. 

SaIiB  Of  Baina  SiooK  nr  LnoiE  Ain>  ChuL  Yabd  bYso^ 
Mabb  av  MiflOb  by  dinotum  of  fbit  •ttoniej  oC  fbit  plaiDiifb  in  «zi 
tioo,  to  fbit  plimtiiby  whote  bid  wm  tho  only  ooo  niad%  if  tiioro  woro  &• 
oiiciuDiteiuwi  to  ffutiiy  %  dcpirtiiro  from  tlit  ndo  thst  ft  ihiriff  niDi# 

Cooonoor  SIali  ov  PamKniAL  FaoraBTT  is  vor  Vom  bmaubb  Pibt  ov 
PaonDeTT  was  Sou  Daneivoa  nuni  Plaoi  of  Saul  Although  tiiob 
mmwiiy  imift  bo  in  tint  power  of  tint  thoriif  wbon  ho  mDi,  and  whoro 
Uddm  wmf  inspool  11^  a  nlo  it  not  nooeiMunly  Toid  boouM  tho  artioloi 
Aio  not  immedlfttalj  in  Tiow  wfam  •old* 

Pboosxdinos  on  attachment  execution.      John  Witmoyer 

and  Philip  Arents  issued  executions  on  judgments  entered  up 

by  them  against  Witmoyer's  son,  John  H.  Witmoyer.    At  the 

time  the  writs  were  issued,  John  H.  Witmoyer  kept  a  Itmiber 

and  coal  yard.    By  the  direction  of  the  attorney  of  the  plain« 

ti£E8  in  execution,  the  sheriff  put  up  the  entire  stock  of  lumber 

and  coal,  worth  about  six  thousand  dollars,  en  huum,  and  it 

was  sold  to  the  plaintifb,  whose  bid  was  the  only  one  made^ 

fisr  five  thousand  seven  hundred  dollars.    The  Itmiber  was  of 

various  kinds  and  qualities,  consisting  of  boards,  planksi 

shingles,  scantling,  lath,  palings,  etc    The  coal  was  partly 

anthracite  and  partly  bituminous.    Part  of  the  Itunber  was  in 

the  yard,  in  town;  the  remainder,  about  one  quarter  in  value, 

was  at  the  canal,  from  a  third  to  half  a  mile  distant  from  the 

yard.    The  coal,  worth  somewhat  more  than  three  hundred 

ddHars,  was  also  at  the  canal.    The  sale  was  made  at  the 

yard,  no  one  going  to  the  canal  to  see  the  property  there.    The 

plaintiff  in  error  in  this  case,  Bonneville  Klopp,  about  seven 

numths  after  the  sale,  brought  suit  on  a  note  held  by  him 

against  John  H.  Witmoyer,  and  issued  an  attachment  exe- 

eution,  and  summoned  l^e  defendants  in  error,  John  Witmoyer 

and  Arents,  as  garnishees,  seeking  to  recover  his  daim  out  d 
▲iL  uaa  Vok  Lxxzn— 1^ 
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the  fondfi  in  their  hands,  produced  by  the  alleged  conversioD 
of  the  lumber  and  coal.  There  was  a  yerdict  and  judgment 
for  the  garnishees,  and  Elopp  sued  out  this  writ  of  error.  The 
errors  assigned  fully  appear  in  the  opinion. 

Levi  Kline  and  Joiiah  Fwneh^  for  the  plaintiff  in  error. 
John  0.  Kunkd  and  J.  W.  KiUingerj  for  the  defendants. 

By  Court,  Stbong,  J.  The  plaintiff  in  error,  and  defendant 
below,  can  only  succeed  by  showing  that  the  sheriff's  sale, 
under  the  execution  of  the  defendant,  was  absolutely  void.  If 
it  was  only  irregular  and  voidable,  he  is  not  in  a  position  to 
question  it  He  was  neither  an  execution  or  a  judgment 
creditor  of  John  H.  Witmoyer,  when  the  sale  was  made,  nor 
was  his  suit  commenced  until  more  than  seven  months  after- 
wards. The  contest  in  the  court  below,  therefore,  very  prop- 
erly was,  whether  the  sale  was  fraudulent  in  fact,  or  so 
conducted  that  the  law  pronounced  it  void.  Several  assign* 
ments  of  error  have  been  made  to  the  charge  of  the  court 
They  present,  however,  but  three  questions,  each  of  which  will 
be  considered. 

The  property  sold  was  the  stock  of  a  lumber  and  coal  yard. 
The  lumber  was  of  various  kinds  and  qualities,  consisting  of 
boards,  planks,  shingles,  scantling,  lath,  palings,  etc.,  and  was 
principally  at  the  yard  in  the  borough  of  Lebanon.  A  part  of 
it,  however,  perhaps  a  quarter  of  it  in  value,  and  the  coal, 
worth  more  than  three  hundred  dollars,  anthracite  and  bitu- 
minous, was  at  the  canal,  from  a  third  to  half  a  mile  distant 
from  the  lumber-yard.  The  defendants  in  error  were  the 
creditors  under  whose  judgments  the  property  was  sold,  and 
they  became  the  purchasers  at  the  sale.  The  entire  stock  of 
lumber  and  coal,  as  well  that  at  the  yard  as  that  at  the  canal, 
was  put  up  by  the  sheriff  in  the  mass,  and  struck  off  by  him 
to  the  defendants  for  five  thousand  seven  hundred  dollars, 
theirs  being  the  only  bid  made.  There  was  evidence  that  the 
attorney  of  the  defendants  directed  the  sheriff  to  make  the 
sale  in  that  manner  in  the  lump,  and  it  was  proved  that  it 
was  made  at  the  yard  in  town,  none  going  to  the  canal  to  see 
the  articles  there.  There  was  also  evidence  that  before  the 
day  of  sale,  one  of  the  defendants  had  offered  to  give  credit,  if 
the  lumber  was  sold  by  the  lump,  but  that  on  the  day  of  sale 
he  told  the  by-standers  he  had  a  notion  to  buy  it  himself,  and 
that  if  sold  in  the  lump  it  must  be  paid  for  in  cash. 

The  question  of  fraudulent  intent  was  submitted  to  the  jury. 


1862.]  Elofp  v.  Withoteb.  663 

and  in  regard  to  that  we  have  nothing  before  ns.  It  is  com- 
plained, however,  that  the  court  instructed  the  jury  that  ^Hhe 
sale  of  the  property  in  mass  was  not  in  itself  void;  that  the 
sheriff  had  a  sound  discretion  so  to  dispose  of  it,  and  if  in 
his  honest  judgment  it  would  in  that  way  command  the  best 
price,  the  sale  cannot  be  avoided,  especially  by  one  who  had 
no  interest  whatever  in  the  subject-matter  at  the  time  of  the 
sale."  And  again:  "If  this  course  [a  sale  in  mass]  was 
adopted  without  any  sinister  design,  but  with  an  honest  con- 
viction that,  under  all  the  circumstances,  it  was  most  advanta- 
geous for  all  interested,  debtor,  creditor,  and  all  other  creditors, 
it  is  not  fraud  in  law,  and  no  evidence  of  fraud  in  fact."  And 
again,  the  learned  judge  said:  "We  have  already  said  that 
there  is  not  such  irregularity  in  this  sale  as  to  render  it  void." 

Our  acts  of  assembly  require  that  sales  of  property  taken  in 
execution  shall  be  by  public  auction;  and  sales  in  any  other 
way  are  void.  But  there  is  no  statutory  requirement  that 
property  seised  must  be  sold  in  detail,  in  parcels,  or  in  the 
aggregate.  The  mode  of  selling,  whether  in  parcels  or  in  mass, 
has  been  left  unregulated  by  statute.  The  practice  undoubt* 
edly  has  been  to  sell  in  detail,  or  in  small  quantities,  and  such 
has  been  understood  to  be  the  duty  of  the  sheriff.  To  say  the 
least,  the  sale  that  was  made  in  the  present  case  was  a  gross 
irregularity,  if  it  was  not  in  law  a  nullity.  The  policy  of  the 
law  is  to  multiply  bidders,  and  increase  competition.  Thus, 
the  interests  of  the  debtor  are  advanced,  as  well  as  those  of 
the  creditors.  It  is  for  this  reason  that  any  attempt  on  the 
part  of  a  purchaser  to  dissuade  bidding  avoids  the  sale,  and 
leaves  the  property  open  to  seizure  at  the  suit  of  another 
creditor.  But  selling  the  entire  stock  in  a  lumber-yard,  or  in 
a  store,  in  mass,  inevitably  narrows  the  circle  of  bidders,  and 
consequently  diminishes  competition.  Many  purchasers  might 
be  found  for  porticms  of  the  lumber,  or  of  tiie  coal;  few  would 
be  able  to  buy  the  whole  stock  and  pay  the  purchase-money 
down.  No  more  effectual  mode  could  be  adopted  to  enable 
the  execution  creditor  to  obtain  the  property  at  his  own  price. 

It  may  be  that  here  and  there  a  person  would  give  more  for 
a  stock  of  goods  if  sold  together,  than  he  would  if  sold  in  de- 
tail, but  he  is  not  likely  to  be  compelled  to  give  more  by  com- 
petition. The  sheriff's  duty  is  regulated,  not  by  what  might 
be  the  result  in  an  extraordinary  case,  but  by  general  rules  ol 
policy,  and  to  those  rules  the  public  interests  require  that  he 
should  strictly  be  held.    If  he  may  sell  numerous  articles  at 
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wholesale  whenever  he  thinks  they  will  thus  bring  a  better 
price,  why  may  he  not  sell  privately,  if,  in  his  judgment,  it 
wonld  be  advantageous?  The  statute,  indeed,  demands  a  pub- 
lic sale,  and  only  legal  policy  requires  a  selling  at  retail;  bat 
the  object  of  this  policy  and  the  statute  is  the  same.  It  is  to 
secure  the  best  price  for  the  property  levied  upon,  and  to  guard 
against  frauds.  In  Rowley  v.  Broton,  1  Binn.  61,  where  it  a|^ 
peared  that  the  sheriff  had  sold  by  a  lumping  sale  three  pieces 
of  land  which  might  have  been  sold  separately,  though  thej 
were  j<untly  subject  to  an  entire  ground-rent,  the  sale  was  set 
aside,  and  it  was  said  to  be  the  rule  of  this  court  to  disallow  a 
lumping  sale  by  the  sheriff  in  every  case  where,  from  the  dis* 
tinctness  of  the  items  of  the  property,  we  can  have  distinci 
sales.  It  was  said  to  be  essential  to  justice,  and  to  the  pro* 
tection  of  unfortunate  debtors,  that  tUs  should  be  the  general 
rule;  any  other  would  lead  to  the  most  shameful  sacrifices  at 
property.  If  such  is  the  rule  in  regard  to  sales  of  real  estate^ 
a  miuUo  fortiori  should  it  be  in  respect  to  sales  of  personalty. 
Abuses  are  more  easy  in  the  latter  than  in  the  former.  Judicial 
■ales  of  real  estate  pass  directly  under  the  inspection  of  tho 
court  at  the  acknowledgment  of  the  deed,  but  over  sales  of  per- 
•onalfy  the  court  has  no  such  immediate  supervision.  It  is  to 
be  observed  that  the  rule  of  public  policy  which  requires  sales 
of  personal  property  taken  in  execution  to  be  made  in  detail^ 
has  for  its  object  more  than  the  protection  of  the  debtor  and  the 
interest  of  the  execution  creditor.  Its  purpose  is  also  to  pro- 
tect the  general  creditors  of  the  debtor  against  fraudulent  sales 
under  the  forms  of  law.  If  a  sheriff  may,  at  his  discretion,  sell 
the  entire  stock  of  a  store,  of  a  lumber-yard,  or  a  coal-yard  in 
the  lump,  it  is  obvious  that  creditors  generally  are  at  the  mercy 
of  the  debtor  and  a  single  creditor.  The  present  case  is  a  good 
illustration  of  the  mischief.  The  father  of  a  debtor  levies  an 
execution  upon  a  large  and  varied  stock  of  his  son's  personalty, 
appraised  at  nearly  six  thousand  dollars.  By  his  direction,  or 
that  of  his  attorney,  or  at  least  at  his  instance,  it  is  offered  and 
sold  as  an  entirety.  The  father  becomes  the  purchaser  at  his 
first  and  only  bid.  No  other  person  could  have  bid  unless  pre- 
pared to  pay  more  than  five  thousand  seven  hundred  dollars 
in  cash.  It  is  easy  to  see  how  such  sales,  if  tolerated  by  the 
law,  might  be  converted  into  mere  covers  for  the  property,  and 
prove  ruinous  to  creditors  generally.  Possibly  in  this  case  the 
bid  was  not  much,  if  any,  less  than  what  the  property  would 
have  brought  if  sold  separately  or  in  parcels;  but  the  policy  of 
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sach  Bales  is  not  to  be  determined  by  the  results  of  a  single 
case,  nor  indeed  by  the  motives  which  might  have  induced  it. 
The  learned  judge  of  the  court  of  common  pleas  was  of  opin- 
ion that  the  law  left  it  to  the  sound  discretion  of  the  sheriff  to 
determine  whether  the  property  should  be  set  up  and  sold  in 
bulk,  in  lots,  or  by  single  articles,  and  that  his  judgment  was 
to  be  regulated  by  what  he  believed  would  command  the  best 
price.  If  this  be  so,  it  is  not  easy  to  see  how  sales  of  person- 
alty by  the  single  article,  or  in  lots  or  parcels,  can  be  re- 
quired by  any  rule  of  legal  policy,  or  how  a  sale  in  bulk  can 
even  be  an  irregularity.  The  policy  of  the  law  must  then  vary 
with  the  discretion  of  the  sheriff.  That  such  a  doctrine  would 
be  dangerous,  it  requires  no  words  to  show.  Nor  do  I  find 
that  the  authorities  referred  to  by  the  learned  judge  sustain  it. 
The  first  is  PerHn$  v.  Spavlding^  2  Mich.  157.  There  was  a 
constable's  sale  of  growing  wheat  in  three  adjdning  parcels; 
the  interest  sold  was  an  undivided  interest,  and  the  purchaser 
was  under  obligation  to  harvest  the  whole.  From  the  very 
nature  of  the  property,  therefore,  it  could  only  have  been  sold 
as  an  entirety.  In  delivering  their  judgment,  the  court  said 
it  is  the  duty  of  the  officer  ''to  sell  in  such  lots  or  parcels  as  to 
command  the  highest  price.  But  he  has  a  large  discretion,  and 
is  not  required  to  sell  each  article  separately.'^  This  is  the  ex- 
tent of  that  case.  In  State  v.  Min-gan^  7  Ired.  887  [47  Am.  Dec. 
829],  there  was  a  sale  of  several  articles  in  bulk,  and  it  was 
held  unlawftil,  though  the  court  agreed  that  if  flie  crediton 
bad  assented  to  such  a  mode  of  sale,  they  could  not  afterwards 
question  it.  In  Tiffl  v.  JSarton,  4  Denio,  171,  the  court  held 
a  lumping  sale  of  personally,  subject  to  a  chattel  mortgage 
well  made,  because  unless  one  man  purchased  the  whole,  he 
would  not  acquire  the  equity  of  redemption.  If  one  purchased 
a  part,  he  could  not  redeem  pro  tanlo^  and  he  would  have  no 
remedy  at  law,  if  he  would  in  equity,  for  contribution.  The 
case  is  no  authority  for  the  doctrine  that  selling  in  mass  is  at 
the  sheriff's  discretion*  Indeed,  the  New  York  revised  stat* 
utes  require  personal  property  to  be  sold  in  lots  or  parcels:  2 
R.  8.  867, 28.  The  only  other  case  cited  is  Wood  v.  Doane^  20 
Vt  618,  in  which  it  does  not  appear  that  the  property  was 
sold  in  the  lump.  Within  certain  limits,  doubtless,  the  officer 
must  exercise  his  own  judgment.  He  is  not  bound  to  sell  in 
all  cases  by  the  single  article.  He  may  and  often  should  sell 
in  lots  or  parcels, — what  lots  or  parcels  must  be  left  to  his 
honest  judgment;  but  I  apprehend  his  discretion  does  not 
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reach  so  finr  as  to  authorize  him  to  sell  m  mass,  entirely  in 
bulk.  And  if  such  a  sale  be  in  conflict  with  the  establu^ied 
policy  of  the  law,  why  must  it  not  be  worse  than  irregular, 
and  therefore  voidable  only  at  the  instance  of  the  debtor  or 
lien  creditor?  There  may  be  circumstances  that  would  justify 
a  sale  by  the  aggregate  of  personal  property  seised  in  execu- 
tion. There  was  such  in  Tiffl  y.  BarUm^  4  Denio,  171;  but  a 
purchaser  who  claims  under  such  a  sale  ought  to  show  their 
existence.  Prima  facU^  the  sale  is  not  good.  No  drcuizi- 
stances  were  shown  in  the  present  case  to  justify  a  departure 
from  the  common  rule  that  the  sheriff  must  sell  separately  or 
in  parcels,  and  we  think,  therefore,  there  was  error  in  the  un- 
qualified instruction  given  to  the  jury,  that  there  were  no  such 
irregularities  in  the  sale  as  to  render  it  void. 

The  error  becomes  more  palpable  when  considered  in  conr 
nection  with  the  answer  which  the  court  gave  to  the  third 
point  of  the  plaintiff  below.  That  point  was,  "if  the  jury  be- 
lieve that  the  counsel  of  the  execution  creditors  of  John  EL 
Witmoyer,  under  whose  [executions]  the  property  was  sold, 
gave  directionB  to  the  sheriff  tliat  the  same  should  be  sold  in 
gross,  and  that  the  sheriff,  in  pursuance  of  such  request,  sold 
the  same  in  that  way,  it  was  a  fraud,  in  law,  and  the  plaintiflf 
was  entitled  to  recover," 

To  this  the  court  answered:  "The  law  is  not  so»  unless  the 
instruction  was  intended  for  a  fraudulent  purpose,  or  there  ie 
satisfiEUstory  evidence  in  the  case  that  the  sale  operated  un- 
justly, by  the  property  selling  for  a  less  price  than  it  would 
have  brought  if  exposed  in  lots  or  parcels."  It  is  not  to  be 
forgotten  that  the  plaintiffs  in  the  executions  were  the  pur- 
chasers at  the  sale.  Now,  even  if  the  sheriff  might,  at  his 
discretion,  sell  the  entire  stock  of  lumber  and  of  coal,  and  the 
office  furniture  in  mass,  as  the  court  below  thought,  that  dis- 
cretion was  not  to  be  controlled  by  the  plaintifft  in  the  execu- 
tions, and  the  purchaser.  That  would  be  intolerable.  It  would 
be,  in  effect,  substituting  the  will  of  the  creditor  and  purchaser 
for  the  discretion  of  the' officer  of  the  law.  It  may  be  and  it  ie 
the  law,  that  the  sheriff  is  not  bound  to  obey  any  legal  direc- 
tion. But  can  a  party  who  has  done  all  in  bis  power,  by  him- 
self or  his  attorney,  to  take  away  any  discretion  of  the  sheriff, 
be  heard  to  say  that  the  sheriff's  discretion  was  exercised? 
Who  knows  how  far  the  officer  felt  controlled  by  the  direction 
of  the  attorney?  In  this  case,  the  sheriff  testified  that  he  never 
sold  in  that  way  (in  the  lump)  but  by  direction  of  oounseL 
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Liability  to  the  plaintiff  in  an  execntion  is  before  the  eyes  of  a 
flheiiff  when  he  determineB  how  a  sale  is  to  be  made.  But  if 
he  follow  matractions,  he  is  not  liable  to  the  party  who  has 
given  them:  Strang  v.  Bradleyj  14  Vt.  65.  Even,  therefore,  if 
he  be  mider  no  obligation  to  follow  instructions,  they  do  not 
leave  him  a  fall  discretion,  and  if  the  creditor  and  purchaser 
takes  away  the  discretion  of  the  sheriff  even  in  part,  how  can 
he  protect  himself  under  a  sale  made  in  bulk?  How  can  he 
insiBt  that  it  was  made  in  accordance  with  the  demands  of  the 
law?  If  the  question  raised  by  the  point  had  been  whethei 
there  was  actual  fraud  in  the  sale,  the  court  would  very  prop- 
erly have  called  the  attention  of  the  jury  to  the  inquiry  whether 
the  instruction  or  request  to  sell  in  bulk  was  intended  for  a 
fraudulent  purpose.  But  such  was  not  the  design  of  the  point. 
The  opinion  of  the  court  was  asked  upon  what  was  alleged  to 
be  a  fraud  in  law.  They  were  asked  to  say  whether  a  sheriff 
holding  a  fi.  fa.  levied  upon  a  large  quantity  of  personal  prop- 
erty of  differont  kinds  and  assorted  varieties,  the  value  of 
which  is  many  thousand  dollars,  in  pursuance  of  the  direction 
or  request  of  the  plaintiff  in  the  execution  sells  it  all  in  a 
lump  to  the  plaintiff,  wiihout  any  attempt  to  sell  by  parcels, 
inch  a  sale  is  valid  in  law, — whether  It  is  a  judicial  sale  so 
made  as  to  pass  the  title  to  the  purohaser,  that  purohaser 
being  himself  the  plaintiff  in  the  execution.  We  think  the 
court  should  have  affirmed  the  plaintiff's  third  point  and  pro- 
nounced such  a  sale  void  in  law.  The  public  interests  require 
that  a  watchful  eye  shall  be  kept  upon  sheriff^'  sales,  and  that 
those  officers  shall  be  held  rigidly  to  the  performance  of  their 
duty.  And  the  plaintiff  in  an  execution  cannot  be  permitted 
to  do  anything  which  tends  to  restrain  bidding  or  limit  com* 
petiton,  and  himself  become  the  purchaser. 

The  remarks  of  Judge  Coulter  in  McMichael  v.  MeDtrmotiy 
17  Pa.  St.  858,  aro  sound:  ^'The  principle  is  that  he  who  has 
the  absolute  control  of  the  sale  for  bis  own  benefit  cannot  be  a 
purohaser,  unless  thero  is  fair  competition  of  bidders,  or  a  law- 
ful opportunity  given  for  such  competition;  otherwise  the 
property  of  the  debtor  might  be  sacrificed.  And  even  the  con- 
sent of  the  debtor  would  not  cure  the  defect,  for  there  is  often 
collusion  between  him  and  a  particular  creditor.  The  other 
creditors  have  an  interest  that  must  be  protected.*' 

The  court  was  also  asked  to  charge  the  jury  in  substance 
that  the  sale  was  void,  because  a  portion  of  the  property  was 
from  a  third  to  a  half  a  mile  distant  from  the  place  of  sale. 
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We  think  the  answer  of  the  court  to  this  request  was  unez- 
oeptioiiable.  Doubtlessy  personal  property  must  be  in  the 
power  of  the  sheriff  when  he  sells,  and  where  bidden  may 
inspect  it.  But  a  sale  is  not  necessarily  void  because  the 
articles  are  not  immediately  in  view  when  sold.  The  remarks 
of  the  learned  judge  upon  this  subject  were  discriminating 
and  just.  We  discover  no  other  errors  in  the  record  than 
those  which  we  have  noticed. 
The  judgment  is  reversed,  and  a  tfenire  de  novo  awarded. 


On  a  nbtaqiMBt  trial  of  the  prineipil  cm^  £lofp  ▼.  ITiKnMyiar.  43  P^  8k 
S26^  it  appeuing  that  John  H.  Witmoyw  had  aftarwarda  ouuflrmad  mad 
tatifiad  tha  nla,  it  waa  aphald. 

Ohattils  should  hot  bb  Sold  ov  Biaounmi  av  Masbi^  nr  OsraaALi 
McLeod  T.  Pecuroef  11  Am.  Deo.  742;  F^aemaa  on  BxaoQtioDa»  oao.  296;  and 
aa  to  Mparate  traoti  of  land,  mo  WUaom  t.  TwUi^^  14  Am.  Dao.  S69;  Ifeabm 
T.  DaUam,  28  Id.  236;  Beetor  r.  ffmit,  41  Id.  600;  Smith  r.  RmdaO,  66  U. 
476.  Bat  while  iherifi'  nlea  of  perional  property  en  matm  may  be  eridmoa 
of  fraud,  they  are  not  frandolent  *|ier  ee.-  FmrlmA  ▼•  Onme,  106  FSk  St.  6Q7» 
aommentiiig  npon  the  principal  oaae;  aadiee  italeo  oomnmted  upon  in  Toti 
T.  EkMp  106  Id.  631,  633^  in  holdmg  a  «le  of  gooda  not  to  be  one  ea  nuum^ 
bntinparoeU. 

PannroB  of  Goods  Sold  at  SHBBDt'a  Sau^  WHSTHBa  SaqumiDs  See 
MeNedt^  ▼.  Hari^  40  Am.  Deo.  404^  and  note  ooUeoting  prior  oam.  ISm 
principal  oeeeiaoited  in  JleaiMtt'eilftmdb/iiqBroMi^  St 

262;  to  the  point  that  perional  pruperiy  mnat  be  In  the  power  of  the  dieriff 
when  he  ieU%  and  where  bidden  nay  inepeot  it 


Johnson  v.  Mbhaffbt. 

[41  PBinriTLTAinA  Btati,  aot] 

BoLU   Qun  BOB   BOLLDrO-MILL  DO  XrOT   Piaa  AB  BbAUT  to  POBCHaBBB^ 

where  they  were  paid  for  and  deliTered  at  the  mill,  bat  lay  beeide  it 
without  being  tamed  or  finished  off^  or  pat  into  the  milL 

Bkplbvin  by  Johnson  ft  Co.  against  lindsey  Mehaffey,  for 
two  rolls,  which  had  been  cast  for  the  rolling-mill  of  William 
McEinney.  The  rolls  had  been  paid  for  and  deliTered  at  the 
mill,  where  they  remained  for  abont  three  years,  in  a  rough 
and  unfinished  condition,  without  having  been  put  into  the 
mill.  McEinney  then  failed,  and  the  mill  was  sold  to  the 
plaintifiis.  The  rolls  were  afterwards  taken  in  execution,  as 
the  personal  property  of  McEinney,  and  sold  by  the  sheriff  to 
Mehaffey.    The  defendant  had  judgment 
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By  Coartf  Lowbib,  C.  J.  These  rolls  wen  oast  for  this  roll- 
ing-mill,  and  paid  for  and  delivered  beside  it,  and  lay  tbere 
two  or  three  years  without  being  turned  or  finished  off,  or  put 
mto  the  mill,  and  then  the  mill  was  sold  by  the  sheriff.  Do 
the  rolls  go  with  the  mill  to  the  purchaser  ?  The  test  ques* 
tion  is,  Were  they  elementary  parts  of  the  mill  at  the  time  of 
the  sale  ?  And  as  matter  of  fact,  it  is  quite  plain  that  they 
were  not;  for  the  mill  had  always  run  without  them.  No 
doubt  they  were  intended  to  be  made  part  of  the  mill,  but  we 
do  not  see  how  we  can  take  the  intention,  without  fiatct,  in  order 
to  declare  what  constitutes  the  milL  If  we  do,  then  the  sale 
of  a  half-built  or  half-ruined  house  would  include  all  the 
materials  provided  for  its  completion  or  repair. 

A  very  provident  man  is  quite  sure  to  have  on  hand  mate- 
rials which  he  sees  will  sometime  be  necessary  for  the  repair 
of  his  works,  or  for  supplying  deficiencies  in  them;  but  his 
having  them  with  this  intention  does  not  make  them  con- 
stituent parts  of  his  works.  Thus  he  will  provide  extra  saws 
for  a  saw-mill,  or  bolting-cloth  for  a  flour-mill,  or  extra  cast- 
ings for  the  running  gear,  or  lumber,  nails,  screws,  and  other 
materials,  to  make  improvements  or  repairs;  but  this  pru- 
dence does  not  convert  personal  into  real  property  so  long  as 
the  foot  remains  that  they  are  not  yet  made  constituent  ele- 
ments of  the  mill  or  other  structure.  That  fact  we  can  ascer- 
tain and  define  with  reasonable  certainty,  but  we  can  have  no 
measure  for  the  ever-vaiying  degrees  of  prudent  forethought 
And  if  mere  intention  could  affix  such  articles  to  the  realty, 
then  a  mere  change  of  intention  would  unfix  them,  or  prevent 
their  becoming  affixed,  and  we  should  thus  be  without  any 
rule  at  all  to  guide  us.  Besides,  it  is  rather  a  contradiction 
in  terms  to  say,  at  the  same  time,  that  they  are  parte  of  the 
•trueture,  and  are  intended  to  be  made  so. 

That  tiiese  rolls  will  fit  no  other  mill,  does  not  mieJce  them 
part  of  this  one,  or  prove  them  so.  Furniture  for  a  dwelling- 
house,  shelving  and  drawers  for  a  store,  boilers  and  fly-wheel 
for  an  engine,  the  firame  for  an  addition  to  a  house,  have  often  ' 
this  very  peculiarity,  and  great  loss  would  arise  if  they  should 
not  be  applied  acccnrding  to  the  intention  with  which  they  were 
made;  yet  they  cannot  be  a  part  of  the  real  estate  without  a  pur- 
pose of  annexation  actually  effectuated,  though  this  peculiarity 
of  adaptation  may,  by  inference  or  corroboration,  supply  the 
want  or  the  weakness  of  direct  evidence  of  annexation,  when- 
ever this  fjEict  can  be  reasonably  said  to  be  left  in  doubt  by  the 
other  evidenoew 
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The  roUing-milly  conmBting  of  all  its  oonBtitaent  parte,  as  it 
was  actually  constructed  and  used  at  the  time  of  the  sale,  is  all 
that  passed  by  the  sale,  and  therefore  these  rolls  were  not  in- 
cluded. 

We  have  expressed  similar  Tiews  to  these  in  the  case  of 
Wright  v.  Pynej  17  Leg.  Int.  864,  from  Lancaster  County,  de* 
cided  in  1860. 

Judgment  affirmed. 


Bolls  for  BoLLDro.]izm  WHur  Pm  bt  OcunrxrAvcs  or  Mnxs 
Pyle  ▼.  Pamodt,  37  Am.  Dm.  617.  Am  to  wbit  im  fiztiuM  in  genonJ, 
Bishop  ▼.  Bishop,  62  Id.  68^  and  note  daaifyiiig  prior  eaiea.  Am  to 
machinery  in  partioolar  ia  a  fiztorab  aee  Tee^v,  HewiU,  60  Id.  684^  and 
collecting  prior  caaea;  Bkhardton  t.  Copdand,  66  Id.  424;  Bymonds  t.  HaniSt 
81  Id.  663.  For  the  criteriona  by  which  to  determine  whether  %  thing  ia  »- 
fiztore  or  not,  aee  Teaff  t.  ffewitt,  ai^pni,  and  the  notea  thereta  In  Ctan- 
munoeaUh  t.  Tmmg,  II  Fhila.  607,  it  waa  aaid  that  the  langnage  of  Gbia^ 
Jnatioe  Lowrie,  in  the  prinoipal  caae,  waa  to  the  effect  that  ia  detarmiiiiag. 
questicna  oonoeming  fixtnrea,  intention  waa  not  to  be  oonaiderady  and  tba^ 
itdla  for  a  roUing-mfl],  not  actually  attached,  afe  peraonal 


Gabbett  V.  Dewabt. 

r4l  PunraTLTAHXA  Beati,  Ml] 

PDB0&4BEB  AT  Shxeivf'b  Saiji  OsTAnra  Ko  Objutib  Ih'iuusv  nr  LABr» 
BT  Patxiivt  ov  All  of  Pubokau-iionbt  bef era  it  waa  made  payable' 
by  the  oonditicna  of  the  aale,  than  he  would  have  bad  without  an  a»> 
tUnpatad  payment. 

Tdu  ov  Pubcbaub  at  SHiBifT'a  Sau^  Aim  QBTAnmro  Dkbh 
vox  BxLATB  Back  to  Datb  ot  kii  Bn)^  ao  aa  to  diraafe  firom  that 
the  ownerahip  of  the  debtor  whoee  land  baa  been  add.    Until  the 
baa  been  conanmmated  by  the  acknowledgmant  and  delivery  of  tiM 
deed,  the  debtor  ia  entitled  to  the  poaaaaaion  with  aU  ita  attandaat 
vaatagea. 

FUBOHASXR  ov  Lhabbd  Pbxiii8I8  AT  Sflutinr'a  Salb  has  No  Bmnr 
Rent  accming  between  the  time  of  the  aale  and  the  time  of  the 
knowledgment  and  delivery  to  him  of  the  aheriff 'a  deed,  according  i» 
the  oonditicna  of  the  sale;  nor  doea  the  fact  that  the  mortgage, 
which  the  aale  waa  decreed  and  made,  waa  anterior  to  the  renewed 
to  the  tenant^  atrengthen  the  porohaaer'a  claim  to  the  rente  which  ha4 
aocmed  when  the  aale  waa  made^  and  while  the  mortgagor  waa  in  pea* 
aeaaion. 

Covenant  for  rent  claimed  to  be  due,  by  William  L.  Dewaii 
against  Qeorge  Garrett.  The  faota  are  sufficiently  stated  In  Hbm 
opinion* 
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Oeorge  HiU  and  George  F.  Miller^  ksr  the  plaintiff  in  eatm. 
Jaehua  W.  Camlyy  for  the  defendant  in  error. 

By  Court,  Stbong,  J.  We  are  of  opinion  that  the  rent 
which  ifl  in  controversy  in  this  case  had  acomed  before  the 
acknowledgment  and  delivery  of  the  deed  to  the  purchasera 
at  sheriff's  sale.  By  the  terms  of  the  lease,  the  grain  in  which 
the  rent  was  payable  was  to  be  delivered  to  the  landl<Mrd  in  the 
mow  or  com  crib*  Then,  that  is,  after  its  delivery,  the  tenant 
was  under  obligation  to  thrash  it,  and  deliver  it  at  some  store* 
honse;  and  he  covenanted  to  thrash  and  deliver  all  the  grain 
except  com,  whenever,  in  each  year,  he  might  be  directed  by 
the  landlord  to  do  it.  The  dispute  in  this  case  relates  to  the 
wheat  and  oats.  The  wheat  was  sown  on  the  demised  prem- 
ises in  September,  1859,  and  the  oats  were  sown  in  April,  1860. 
Both  crops  were  harvested  and  put  in  the  mow  in  July  1860. 
On  the  1st  of  August  in  that  year,  the  landlord  gave  notice  to 
the  tenant  to  thrash  and  deliver  the  crops  by  the  1st  of  Sep- 
tember then  next  following,  but  they  were  not  thrashed  until 
October  and  November.  Now,  if  it  be  conceded  that  the  timo 
of  delivety  in  the  mow  was  not  the  time  fixed  for  the  payment 
of  the  rent^  it  is  not  to  be  questioned  that  the  rent  was  pay* 
able  when  the  landlord  directed  the  grain  to  be  thrashed  and 
delivered.  It  matters  not  what  the  custom  of  the  country  ia 
in  regard  to  the  time  of  thrashing.  The  parties  did  not  leave 
the  time  to  be  determined  by  custom.  They  defined  it  by 
their  contract.  Nor  has  it  anything  to  do  with  the  case,  that 
the  grain  may  not  in  fact  have  been  so  delivered  as  to  vest 
the  ownership  in  the  landlord,  so  as  to  enable  him  to  main- 
tain replevin.  The  inquiry  in  hand  does  not  relate  to  tho 
Ofwnerahip  of  the  grain.  It  is.  When  was  it  deliverable  or  pay- 
able according  to  the  contract?  For  when  the  rent  became 
due  and  payable,  then  it  had  accrued.  In  every  aspect  of  the 
ease,  therefore,  the  rent  must  be  considered  as  having  accrued 
by  the  1st  of  September,  1860. 

The  sheriff's  deed  of  the  landlord's  interest  in  the  farm  was 
acknowledged  and  delivered  on  the  27th  of  September,  1860, 
after  the  rent  had  accraed  or  become  due  and  pay#ible.  The 
purchasers  at  the  sheriff's  sale  are  not  then  entitled  to  the 
grain,  unless  their  position  is  improved  by  the  other  facta 
found  in  the  case  stated,  to  which  we  will  now  refer.  The 
sheriff's  sale  was  made  on  the  21st  of  May,  1860,  and  the  con- 
ditions of  the  sale  were  that "  thirty  per  cent  of  the  purchase* 
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money  should  be  paid  when  the  property  was  stmck  down, 
arfd  the  balance  at  the  September  court  then  next,  when  a 
deed  would  be  acknowledged  and  delivered  to  the  purchaser." 
Upon  these  conditions,  the  property  was  struck  down.  The 
purchasers  appear  to  have  paid  the  whole  amount  of  fheir  bid 
at  once,  and  to  have  notified  the  tenant  that  they  claimed  the 
landlord's  share  of  the  grain.  Exceptions  to  the  oonfirmatioa 
of  the  sale  were  filed  by  the  landlord,  but  they  were  oyerruled, 
and  the  deed  was  acknowledged  and  delivered  at  the  time 
appointed  in  the  conditions  of  sale.  The  tenant  continued 
in  possession  of  the  demised  premises  under  the  lease  until 
the  1st  of  April,  1861,  when  a  new  lease  was  made  to  him  by 
the  purchasers. 

It  hardly  needs  be  said  that  the  payment  of  all  the  pur- 
chase-money before  it  was  made  payable  by  the  conditions  of 
sale  gave  the  purchasers  no  greater  interest  in  the  land  than 
they  would  have  had  without  an  anticipated  payment  By 
the  contract,  they  were  not  entitled  to  a  deed  until  the  Sep- 
tember court,  and  it  may  fairly  be  presumed  that  they  bid 
less  because  tiie  delivery  of  the  deed  was  to  be  so  long  delayed. 

The  argument  of  the  plaintiff  in  error  is,  that  when  the 
property  was  struck  off  to  the  purchasers,  May  21, 1860,  they 
acquired  an  inceptive  interest  in  the  farm;  that  when  the  deed 
was  subsequently  made  to  them,  their  title  related  back  to  its 
inception;  and  that  they  became  the  owners  of  the  reversion 
firom  that  time.  It  is  true  that  it  has  been  held  that  a  bidder 
at  a  sheriff's  sale,  to  whom  the  property  has  been  struck  down, 
has  an  inceptive  interest  in  it  which  may  be  bound  by  the  lien 
of  a  judgment,  even  before  the  acknowledgment  of  the  sheriff's 
deed.  Yet  it  by  no  means  follows  firom  this,  that  afl^r  he  has 
obtained  his  deed  his  title  relates  to  the  date  of  his  bid  in  any 
such  sense  as  to  divest  from  that  time  the  ownership  of  the 
debtor  whose  land  has  been  sold.  Undoubtedly,  it  does  not. 
Until  the  sale  has  been  consummated  by  the  acknowledgment 
and  delivery  of  the  deed,  the  debtor  is  entitled  to  the  posses- 
sion with  all  its  attendant  advantages.  Until  then,  the  pur- 
chaser cannot  move  a  step  towards  dispossessing  the  debtor  or 
his  tenant;  and  though  he  may  have  a  possible  or  inceptive 
interest,  like  a  purchaser  by  articles  who  has  i>aid  no  money, 
he  has  acquired  no  title  to  the  present  enjoyment.  His  rights, 
as  against  a  tenant  of  the  execution  defendant,  are  clearly 
defined  in  section  119  of  the  act  of  June  16, 1836,  entitled  ''An 
act  relating  to  executions."    It  is  there  declared  that  he  shall 
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be  deemed,  upon  reoeiving  a  deed  for  the  land,  ^^the  landlord 
of  such  tenant,  lesaee,  or  other  person,  and  shall  have  the  like 
remedies  to  recover  anj  rents  or  sums  accming  sabseqoently 
to  the  acknowledgment  of  a  deed  to  him,"  as  the  defendant 
might  have  had,  if  no  such  sale  had  been  made.  Decided 
cases  also  recognise  the  right  of  a  purchaser  to  no  other  rents 
than  such  as  aoome  after  the  acknowledgment  of  the  sheriff's 
deed  and  its  delivery:  Scheerer  v.  Stanley^  2  Rawle,  278;  Boyd 
V.  McCambij  4  Pa.  St  146.  In  cases  where  the  mortgage  or 
judgment  under  which  the  property  has  been  sold  is  paramount 
to  the  lease,  he  has  the  option  to  aflbm  or  disaffirm  the  lease. 
If  he  disaflkms  it,  he  can  claim  no  rent:  Farmers  &  M.  Bank 
V.  Ege,  9  Watts,  486  [86  Am.  Dec.  180].  If  he  affirms  it,  he 
becomes  landlord  only  from  the  time  when  he  receives  his 
deed.    In  this  case,  the  tenancy  was  affirmed. 

The  &ct  that  the  mortgage  under  which  the  sale  was  decreed 
and  made  was  anterior  to  the  renewed  lease  to  the  tenant,  does 
not  strengthen  the  claim  of  the  purchasers  to  the  rents  which 
had  accrued  when  the  sale  was  made.  The  profits  of  land 
belong  to  the  person  who  is  in  rightful  possession  by  himself 
or  his  tenants.  The  mortgage  did  not  disturb  the  mortgagor's 
right  to  the  possession.    That  was  done  only  by  the  sale. 

It  follows  that  there  was  no  error  in  giving  judgment  for  the 
plaintiff  on  the  ease  stated.  There  appears,  however,  to  have 
been  an  error  in  the  amount,  which  we  correct 

Judgment  affirmed  for  $624.1?,  with  interest  from  Novem- 
ber 4, 1861. 

SHSBin^s  Dkid^  wmmm  Rilatis  sack  to  Tdoi  of  Salbi  Sm  Bogm9 
T.  BrttU,  60  Am.  Deo.  422,  and  note;  Ihe  ess  dem.  Sutehkutmr,  ffomt  Id. 4tJ0$ 
note  to  Keatim  ▼.  Thonumtrn't  Letme^  68  Id.  66;  Leger  t.  Doffle,  70  Id.  240| 
and  eee  McMUlan  r.  Itkkarda,  Id.  656;  Be^nokU  ▼.  ffanu,  76  Id.  469.  Tho 
principBl  oaae  is  oited  in  Hardadmrg  t.  Btecker,  104  FSk  St  23^  to  the  point 
that  the  title  aoqniied  under  n  eheriff 's  deed  doee  not  relate  beek  eo  ee  to 
wholly  diToet  the  legal  ownenhip  of  the  debtor,  who^  nntil  the  aoknowledf* 
meat  of  tho  deed,  ia  entitled  to  the  poeMMion,  with  aU  ike  attaidant  adi 

tH«. 
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Kennedy  v.  Ejsnnedt. 

(41  PSHHSTLTAiriA  8TATB,  4tL\ 

Bqujitt  his  JvBisDBonoK  TO  DuRKi  Quzsr  Eh jOTMsmr  ov  Lun)  AuxymD 
wnnKM,  Paeol  FAXimoN  UETwnv  Joint  OwvKBa*  after  a  long  aoqiil- 
njtuinnn  and  DoaMnioii  thAraundflr. 

Sqoitt  will  hot  DaoBEB  Ovist  Eh joncmT  ov  Lajo)  Allorid  itvdkb 
Pabol  TAamms,  aaless  tha  partiUotn  ia  oomplete.  A  decna  will  not 
ba  granted,  tharefofre,  whara  a  diviaioD  line  waa  mn,  bnt  tha  owelty  of 
partition  oontemplatad  waa  not  adjuatad  and 


Bill  in  equity  by  David  Kennedy  against  Samnel  Kennedy. 
The  complainant  alleged  that  the  parties  to  the  bill  had  ac- 
quired a  certain  tract  of  land  by  devise  firom  their  fiather, 
James  Kennedy;  that  they  had  afterwards  amicably  agreed 
to  make  partition  thereof;  that  they  had  caused  a  division  line 
to  be  run,  and  had  made  an  allotment  to  each  of  his  proper 
share  in  severalty;  and  that  each  of  the  parties  went  into  ix)s- 
session  of  his  portion,  and  continued  to  occupy  the  same,  the 
complainant  making  valuable  improvements  on  his  part.  The 
object  of  the  bill  seems  to  have  been  to  obtain  a  decree  of  quiet 
eiijoyment.  The  defendant  denied  that  the  parties  had  agreed 
apon  and  made  such  division,  consentable  line,  and  allotment, 
as  alleged  by  the  complainant,  but  asserted  that  the  line  was 
run  merely  to  ascertain  whether  the  parties  could  make  a  per- 
manent division  by  the  line  by  an  agreement  between  them- 
selves as  to  the  value  of  the  land  and  improvements  on  each 
side  of  the  line,  and  by  one  paying  to  the  other  such  sum  of 
money  as  would  make  the  two  parts,  with  the  improvements 
on  the  same,  respectively  equal  in  value;  but  that  the  parties 
never  came  to  any  conclusion  on  the  subject.  The  evidence 
showed  a  devise  of  all  the  testator's  property  to  his  sons  David 
and  Samuel, ''  to  be  jointly  held  by  them  until  Samuel  arrives 
at  the  age  of  twenty-one,  when,  at  their  pleasure,  they  are  to 
make  equal  division."  Samuel  had  arrived  at  the  age  of 
twenty-one  at  the  time  of  his  father's  death.  Afterwards,  the 
parties  procured  a  line  to  be  run  through  the  land  for  the  pur- 
pose of  making  partition;  David,  by  a  verbal  understanding, 
taking  the  part  on  which  buildings  were  erected.  Some  two 
or  three  years  after  the  line  was  run,  a  fence  which  stood 
on  part  of  it  was  built  upon  the  remaining  portion.  Samuel 
for  several  years  worked  the  entire  tract,  the  parties  dividing 
the  crops  raised  upon  David's  part.  Each  party  was  assessed 
and  paid  taxes  on  his  particular  portion.  The  parties  lived  ta> 
gether  in  the  house  on  David's  part  until  David  married,  when 


^. 
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i)aTid  btiflt  aiiofther  house  and  nioved  into  it,  leading  hiB  broihtt 
in  the  old  house.  There  was  some  understanding  about  David 
paying  Samuel  the  value  of  the  improvements  which  were  upon 
David's  part  The  court  dismissed  the  bill  fixr  want  of  juris- 
^liction,  and  because  the  proof  did  not  sustain  the  allegatians. 

HamiUon  and  Aeheton^  for  the  appellant. 
R.  and  S.  W6od$j  tot  the  deSmdant. 

By  Court,  Stbong,  J.  This  is  not  a  bill  for  partition*  On 
the  contrary,  it  avers  that  partition  has  already  been  made  by 
the  agreement  of  the  parties.  Its  olject  is  rather  to  obtain  a 
decree  for  the  quiet  enjoyment  of  the  land,  which  the  com- 
plainant alleges  became  his  in  severalty  by  virtue  of  a  former 
parol  partition.  Courts  of  equity  have  jurisdiction  in  cases  of 
partition,  and  possibly,  where  there  has  been  long  acqui- 
escence and  possession  under  a  parol  division  of  lands  pre- 
viously held  in  common  or  joint  tenancy,  equity  will  quiet  the 
enjoyment  of  such  estates.  Such  seems  to  have  been  the 
opnion  of  Lord  Hardwicke,  in  Ireland  v.  BUiUj  1  Atk.  541. 
And  there  are  very  many  cases  analogous  to  bills  of  peace,  in 
which  a  chancellor  has  hiterfered  to  quiet  the  enjoyment  of  a 
rights  or  to  establish  it  by  a  decree,  or  to  remove  a  cloud  from 
the  title.  Indeed,  this  is  one  of  the  well-recognized  branches 
of  equitable  jurisdiction,  though  its  extent  is  not  clearly  de- 
fined. 

The  difficulties  in  the  way  of  the  complainant  in  this  case 
are  found  not  so  much  in  the  jurisdiction  of  the  court  as  in 
the  failure  of  proof  that  there  ever  was  a  complete  parol  parti- 
tion. Unless' there  was,  the  complainant  manifestly  has  no 
case, — no  title  in  severalty,  either  in  law  or  in  equity.  It  is 
not  enough  that  the  parties  agreed  to  fix  a  line  of  division 
between  them,  and  that  they  actually  ran  and  marked  such  a 
line,  if  it  was  also  a  part  of  the  arrangement  that  owelty 
should  be  adjusted.  Fixing  the  amount  of  owelty  was  as 
essential  to  the  partition  as  was  the  adoption  of  the  dividing 
line.  In  this  case,  all  the  evidence,  as  well  as  the  report  of 
the  master,  shows  that  the  &rm  which  the  parties  held  in 
comnum  was  not  divided  equally  in  quantity  or  in  value.  All 
the  buildings  stand  upon  the  part  which  the  complainant 
claims  to  have  been  allotted  to  him,  and  it  was  contemplated 
by  both  parties  that  owelty  should  be  agreed  upon  and  paid. 
What  that  should  be  was,  however,  never  determined,  and 
therefore  there  never  was  complete  partition.    All  the  steps 
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taken  were  necesBarilj  but  experimental^  and  as  insufficient 
to  convert  the  joint  ownership  into  ownership  in  severalty  as 
would  be  a  sale  to  pass  title  without  any  agreement  for  the  price. 
In  view  of  the  £Etcts,  established' beyond  contradiction,  that  an 
equalization  of  the  value  of  the  two  parts  of  the  fcurm  was  iu- 
tended  to  be  made  by  the  agreement,  and  that  it  never  was,  it 
Is  hard  to  believe  that  the  division  line  was  run  for  any  other 
purpose  than  (as  asserted  by  the  defendant)  to  ascertain 
whether  the  parties  could  make  permanent  partition  and  divis- 
ion by  said  line,  by  an  agreement  uetween  themselves  as  to  the 
value  of  the  land  and  improvements  on  each  side  of  the  line, 
and  by  the  one  paying  to  the  other  such  sum  of  money  as  would 
make  the  two  parts,  with  the  improvements  on  the  same,  re- 
spectively, equal  in  value.  But  if  not  so,  the  validity  of  the 
division  is  dependent  upon  an  adjustment  of  owelty,  and  as 
that  has  never  been  agreed  upon,  it  is  not  for  a  court  of  equity 
to  make  a  contract  for  the  parties,  or  in  such  a  bill  as  this, 
which  is  not  for  partition,  to  decree  how  much  owelty  shall  be 
paid.  The  complainant  has,  then,  no  equity  to  a  decree  for 
the  quiet  enjoyment  in  severalty  of  the  land  which  he  asserts 
was  allotted  to  him  under  a  parol  partition.  Partition  has 
never  been  made. 

The  decree  of  the  district  court,  diflmissing  the  faill  of  the 
complainant,  is  affirmed,  with  oosts. 


Bnxs  OF  FkAGi^  WBur  BavEnAissD:  Sm  Woodmrd  t.  ^00%^ 
Dea  446^  and  note  diimwdng  tlM  qnartion;  Lyerly  ▼.  WkBder,  fiS  Id.  08iL 

Bqitttt  wnx  hot  Dsobu  l^Axrauat  wems  Tnuai  abb  vor  CbBABi 
Bumm  T.  Aiy,  77  Am.  Deo.  684^  and  note. 


MoEowBN  V.  MoDONALIX 

[41  PmrmTAinA  Stati,  44L1 

DmuiaEB  TO  BnouroB  ADurn  hot  onlt  Faoib  Statid  01 

Imt  alio  every  oanclniiian  which  the  Jury  might  raMooAbly  bdtr  there* 
from. 

Pabol  Oovnuos  to  Comnr  Land  n  wrnmi  Staiutb  ov  Feavim^  uJeee 
there  hae  been  each  a  part  perf ormaooe  aa  cannot  be  oompenaated  in 
dinnftgea. 

Pabol  Ck>HTBAcr  to  Gonvbt  Lavs  is  nor  Taxbh  oitt  of  Statotb  of 
Frauds  bj  the  fact  that  in  pomanoe  of  it»  a  aon  left  hie  trade  in  town 
to  go  npon  a  farm,  cleared  and  fenced  the  land,  erected  farm  bnildingB, 
planted  an  orchard,  and  the  like,  under  a  promiae  by  hia  iaXbm  to  give 
him  the  land  in  conaideration  of  hia  aerrioea,  and  hia  coming  to  Uv* 
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Ejsctmxst  by  John  B.  McDonald  and  othen,  claiming 
under  John  McKowen,  Sen.,  deceasedy  against  John  McKowen^ 
Jr.,  a  son  of  the  deceased.  The  facts  are  folly  stated  in  the 
opinion. 

A.  W.  Loomii,  and  JJamitton  and  Aehu(mj  tor  the  plaintiflh 
inenor* 

C«  Skater^  tot  the  defendant  in  error. 

By  Conrt,  Woodwabd,  J.  This  was  not  a  suitable  case  for 
a  demurrer  to  CTidenoe.  The  title  of  the  defendant  below, 
which  rested  in  paiol»  was  made  out  by  proof  of  the  declarar 
tionB  of  his  father,  an  old  man  who  died  in  1855,  at  eighty- 
two  years  of  age.  These  declarations  ran  through  the  last  six 
or  seven  years  of  the  old  man's  life,  and  imported  that  he  had 
induced  his  son  John  to  remove  from  Allegheny  City  to  the 
fitfm  in  question,  and  to  improve  it,  by  a  promise  that  it  would 
be  given  him  as  his  share  of  the  £either's  estate.  No  witness 
deecribed  a  bargain  between  the  father  and  son,  face  to  bioe^ 
and  no  one  reported  any  declarations  of  the  son  concerning 
the  bargain,  but  that  he  removed  and  took  possession  of  the 
fiurm,  cleared  land,  and  erected  buildings;  and  that  his  fistther 
was  heard  to  declare,  on  several  occasions,  that  he  had  give** 
him  the  &rm,  or  meant  to  give  it,  and  that  he  pointed  out  the 
division  line  between  himself  and  son,  were  fully  proved.  To 
this  evidence,  given  on  the  part  of  the  defendant  below,  the 
plftlntiffli  demurred,  and  thus  precluded  themselveB  from 
giving  any  evidence  of  the  son's  declarations  during  the  seven 
years  that  he  lived  on  the  farm  beforo  his  fS&ther's  death.  We 
have  seen  too  many  of  this  class  of  cases  to  doubt  that  in  so 
ooDsiderable  a  period  the  son  must  have  explained  to  many 
persons  the  reasons  of  his  coming  thero,  and  how  he  held  the 
fvm;  and  when  a  contract  that  is  to  be  a  permanent  title  to 
land  is  made  out  by  mere  hearsay  declarations,  it  is  always 
aatJsfJM^tory  to  hear  from  both  parties.  Nothing  can  be  more 
disagreeable  than  to  be  called  on  to  decree  specific  execution 
of  a  contract  not  otherwise  proved  than  by  the  incidental  and 
ax  parte  declarations  of  one  of  the  contracting  parties.  Had 
the  declarations  of  both  parties  been  submitted  to  the  jury 
with  proper  instructions,  they  would  have  ascertained  the 
existence  and  the  terms  and  conditions  of  the  contract,  if 
indeed  the  parties  ever  consummated  a  contract  The  demur- 
rer withdrew  the  ease  from  the  jury,  and  excluded  all  rebut- 
ting prooft.  The  question  upon  demurrer  to  evidence  is 
▲m.  Dsa  Vol.  IiXXXU-«7 
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whether  the  matters  already  shown,  admitting  them  to  be 
true,  be  sufficient  to  maintain  the  issue.  On  a  demorrar  to 
circumstantial  evidence,  the  party  offering  the  evidence  is  not 
obliged  to  join  in  demurrer  unless  the  party  demurring  will 
distinctly  admit  upon  record  every  fact  and  every  conclusioii 
which  the  evidence  tends  to  prove.  But  if  this  is  not  donoi 
the  court  will  consider  everything  as  admitted  which  the  judge 
below  would  have  required  to  be  admitted  before  he  would 
have  compelled  a  joinder  in  demurrer.  A  demurrer  admits 
not  only  the  facts  stated  in  evidence,  but  also  every  oondu- 
sion  which  the  jury  might  reasonably  and  fairly  infer  iher^ 
from. 

Applying  these  principles  to  the  evidence  demurred  to  in 
this  case,  we  have  no  doubt  a  jury  would  have  inferred  that  a 
contract  existed  betwixt  the  father  and  son;  that  the  son  went 
into  possession,  and  made  improvements  on  the  fedth  of  that 
contract,  thus  furnishing  a  legal  consideration,  and  that  the 
land  was  sufficiently  designated  by  metes  and  bounds.  But 
nevertheless,  the  contract  thus  inferred  was  a  parol  contract, 
and  therefore  within  the  statute  of  frauds  and  perjuries,  unless 
the  possession  and  improvements  were  such  as  to  take  it  out 
of  the  operation  of  the  statute.  And  whether  they  were  or 
were  not,  depends  on  the  question  whether  they  could  be  rea- 
sonably compensated  in  damages.  We  said  in  PatUethwait  v. 
FreaB6j  81  Pa.  St  474,  that  every  parol  contract  for  land  is 
within  the  statute  of  frauds  and  peijuries,  ezoept  where  there 
has  been  such  part  performance  as  cannot  be  compensated  in 
damages. 

The  question  on  this  record,  therefore,  has  not  reference  to 
the  existence  of  a  parol  contract,  nor  to  its  part  execution,  but 
to  the  possibility  of  compensating  that  part  execution  in 
damages. 

It  cannot  be  pretended,  nor  indeed  was  it  very  much  insisted 
on  in  argument,  that  the  improvements  put  upon  the  land  by 
the  defendant  were  incapable  of  fiEur  appraisement  and  com- 
pensation.  The  clearing  and  fencing  land,  the  erection  of  form 
buildings,  the  planting  of  an  orchard, — these  are  very  common 
and  femiliar  objects  of  valuation.  The  timber  for  improve- 
ments was  at  hand  on  the  land  itself,  and  there  were  some 
cleared  acres  for  John  to  crop,  from  the  time  he  took  posses- 
sion. What  his  labor  was  worth  beyond  the  £Eur  rental  of  the 
place  would  be  an  easier  question  for  a  jury  than  many  ques- 
tions habitually  conmutted  to  them.    But  it  is  supposed  there 
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was  that  in  the  drcnmstances  of  John  to  distiijguish  bis  case 
from  a  case  involving  merely  a  valuation  of  improvements. 
He  was  one  of  the  eight  children  his  £either  had  by  bis  first 
wife,  and  before  he  was  twenty-one,  he  abandoned  his  father 
in  consequence  of  the  &ther's  second  marriage.  He  learned 
the  trade  of  a  carpenter,  and  followed  it  in  the  summer-time, 
trading  on  the  river  part  of  the  time  in  the  winter.  His  resi- 
dence was  in  Allegheny  town,  and  it  was  from  there  he  was 
induced  by  his  father  to  remove  to  this  fiEirm.  Here  was  an 
exchange  of  an  urban  for  a  rural  residence,  and  the  trans- 
fbrmation  of  a  carpenter  into  a  farmer.  It  does  not  appear 
from  the  evidence  that  John  enjoyed  any  peculiar  advantages 
from  his  residence  in  Allegheny,  or  that  he  was  called  on  to 
make  any  special  sacrifice  in  exchanging  mechanical  pursuits 
for  those  of  agriculture.  He  was  a  mechanic  of  ordinary  thrift, 
though  it  would  seem  without  steady  employment  all  the  year. 
It  is  quite  conceivable  that  a  mechanic  might  be  seduced  from 
a  highly  advantageous  position  and  business  into  the  improve- 
ment of  a  dilapidated  fisurm,  with  such  assurance  of  a  perma- 
nent home  for  his  fiimily  that  no  probable  assessment  of 
damages  would  compensate  the  disappointment  of  his  hopes. 
But  was  this  such  a  case?  We  see  nothing  in  the  evidence  to 
mark  it  with  any  peculiarity.  It  seems  to  us  to  be  the  ordi- 
nary case  of  a  fS&ther  placing  his  son  on  part  of  his  land  under 
a  promise  of  conveyance  either  by  deed  or  will,  and  then  dying 
without  execution  of  the  purpose.  Such  a  case  is  fit  for  dam- 
ages to  the  full  value  of  the  improvements,  less  a  fair  rental 
for  the  occupancy,  but  is  not  fit  to  be  taken  out  of  the  opera- 
tion of  the  statute  of  frauds  and  perjuries.  The  maintenance 
of  that  statue,  as  a  rule  of  property,  is  a  matter  of  great  public 
concern.  In  upholding  it  with  a  firm  hand,  as  we  conceive  it 
is  our  duty  to  do,  we  are  sometimes  grieved  to  be  obliged  to 
disappcnnt  the  expectations  of  a  family;  but  when  we  reflect 
that  the  law  does  not  sufibr  labor  spent  in  improvements  to  go 
unrewarded,  and  that  its  demand  for  some  note  in  writing  to 
evidence  a  bargain  for  real  estate  is  not  an  unreasonable  or 
oppressive  exaction,  the  hardship  of  a  case  like  this  dwindles 
to  less  than  the  small  dust  of  the  balance.  To  make  the  most 
of  the  hardship,  it  cannot  justify  us  in  placing  ourselves  in 
opposition  to  the  statute.  John  lived  beside  his  father  some 
seven  years  without  obtaining  the  note  in  writing,  which  the 
law  enjoined  him  to  possess,  if  he  meant  to  hold  so  consid- 
erable a  share  of  his  father's  land  against  so  large  a  family  of 
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children.    His  equities  resemble  in  some  respects  those  of  iho 
son  in  MeClure  v.  MeClure^  1  Pa.  St  878,  and  like  those  in 
that  case,  they  must  give  way  to  the  statute. 
The  judgment  is  affirmed. 

TaBT  PSBlOBMAirGB  AM   TAMXSQ   PABOL    OOOnBAOT  lOB   SaLB  OF   L4HBS 

mn  or  Statoti  ov  Frauds:  Sm  Wfffm  r,  Oarkmd,  68  Am.  Dee.  190^  and 
lbs  note  thoreto.  In  order  to  take  a  parol  oontraot  for  tile  nle  of  landa  ovi 
of  the  etatate  of  fvanda,  in  Pennsyl?anla»  each  a  performanoe  or  park  perfbmi* 
anoe  by  the  Tendee  mnst  be  shown  as  cannot  be  oompensated  in  damageai 
Overnu^r  r.  Koemer,  Sli  F^  St.  622;  Bartr.  CamU,  86  Id.  610;  AUiaomT. 
Bums,  107  Id.  64^  sll  citing  the  prindpal  case;  sad  snoh  a|part  pertemanoo  is 
not  shown  where  it  consists  only  in  Ubcr^  oIessing»  sad  fencing  Isn^  and 
the  erection  of  farm  buildings:  Mofftf^M  Afp^  106  Id.  4S7»  citing  liisptni- 
oipal  case. 

iMPBoynonm  sr  Bon  oh  FAnont'ii  Lavs^  imsBB  Pabol 
FATHm  TO  GiTB  Soir  Lavs^  whether  will  tslra  ttio  case  out  of  ttio 
ef  frauds:  See  PoornKM  t.  KUgort^  67  Am.  Dec  426;  Cm  t.  Oobo,  Id.  4S2| 
JfeorvT.  Fkrmm,  71  Id.  400;  SmUkr.  Adudmkitwiom <^8vM^  78ia.  48^ 
the  notes  thentoi 
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fa  PmifSTLTAllXA  STAn,  4Bai 

TmKxa  OF  Lavd^  todib  Rjjduu'iobt  CoimAory  CAinrov  Rnxivsa 

Airos  OF  PuxcHASB-MOirBr  iBOM  VwsoKM,  whsre  he  recovers  JndgmenS 
against  the  Tendee»  on  the  Tendee's  fsOnre  to  pay  the  first  iastaUnMBift 
dne^  end  beoomes  the  purchaser  of  the  lend  at  sheriff's  ssle. 

Covenant  by  Elizabeth  Qraff,  executrix  of  Henry  Grafl^ 
against  J.  M.  Kelly  and  J.  P.  Jack,  executors  of  Jdm  Kelly. 
The  facts  are  stated  in  the  opinion. 

/•  Bredinf  for  the  plaintiff  in  error. 

Thompaan  and  Ash^  for  the  defendants  in  error. 

By  Court,  Woodwabd,  J.  In  July,  1864,  Henry  Oraff  sold 
to  John  Kelly,  by  articles  of  agreement,  one  hundred  acres  of 
land  in  consideration  of  $630,  which  Kelly  covenanted  to  pay 
as  follows:  $230  on  the  Ist  of  April,  1866,  $200  on  the  Ist  of 
April,  1866,  and  the  balance  of  $100  on  the  1st  of  April,  1857, 
with  interest.  Having  failed  to  make  the  first  payment,  suit 
was  brought  against  Kelly,  and  a  judgment  recovered  therefor, 
and  under  this  judgment  the  land  was  sold  at  sheriff's  sale,  to 
John  Graham,  for  $560.  The  present  action  is  brought  for  the 
balance  of  purchase-money,  and  interest  The  defense  was, 
that  the  sheriff's  sale  of  the  premises  for  the  first  installment 
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of  purchase-money  eztingaidied  the  covenant  on  which  the 
toit  is  founded.  The  conrt  was  of  that  opinion,  and  sustained 
the  defense. 

It  does  not  appear  from  the  record  whether  Oraham  pur- 
diased  for  Graff,  but  from  the  course  of  the  argument,  and 
especially  from  the  teuot  that  the  court  assumed  the  ''reinveslr 
ment  of  the  title  in  the  vendor  at  his  own  election,"  we  take  it 
tor  granted  that  it  was  well  understood  in  the  court  below  that 
Graff,  or  his  estate,  was  the  purchaser  at  the  sheriff's  sale, 
and  that  the  amount  bid  was  applied  to  the  purchase-money 
mentioned  in  the  articles.  If  so,  there  remains  unpaid  only 
thirty  dollars  of  purchase-money,  and  interest,  to  be  recov- 
ered in  this  suit,  and  the  question  is,  whether  a  vendor,  after 
repossessing  himself  of  the  equitable  estate  of  the  vendee,  can 
ei^oroe  payment  of  the  balance  of  purchase-money. 

It  seems  to  us  that  this  question  was  definitively  settled  in 
Pwrviance  v.  Lernmorij  16  Serg.  &  R.  292;  Chew  v.  Mathery  1 
Pa.  St  474;  Day  v.  Lovnrie,  5  Watts,  412. 

The  articles  of  agreement  made  Graff  a  trustee  of  the  legal 
title  for  Kelly,  who  could  obtain  it  only  by  paying  according 
to  the  tenor  of  the  contract.  The  right  to  acquire  the  l^al 
title  on  such  terms  constituted  Kelly's  equitable  interest  in  the 
land,  which  would  have  increased  with  each  payment  of  pur* 
chase-money,  until,  on  full  pa3rment,  it  would  have  ripened 
into  a  perfiaot  legal  estate.  But  by  fiailing  to  pay,  and  by  the 
use  of  Graff's  legal  remedies,  the  relation  of  trustee  and  eettui 
que  irtui  was  destroyed,  and  the  equitable  was  reunited  to  the 
legal  estate.  Nothing  being  left  in  Kelly,  for  what  was  he  to 
pay?  His  contract  was  mutual  when  made;  he  was  to  have 
the  land  in  consideration  of  his  payments, — but  after  the 
sheriff's  sale  his  equitable  right  to  demand  the  title,  in  ex- 
change for  his  money,  was  gone,  and  if  his  liability  to  pay  re- 
mained, it  would  be  a  liability  that  survived  the  mutuality  of 
the  contract.  For  Graff's  executrix  would  not  be  obliged  to 
convey,  though  Kelly's  representatives  should  pay  the  pur* 
ohase-money  in  full.  When  the  mutuality  of  a  contract  is 
destroyed,  the  contract  itself  has  ceased  to  exist  It  was  no 
part  of  this  contract  that  the  vendor  should  recover  to  himself 
both  the  land  and  the  purchase-money.  When  he  took  the 
land,  he  gave  up  purchase-money,  just  as  he  would  have  been 
compelled  to  give  up  the  land  upon  taking  the  purchase- 
money. 

This  ruling  does  not  conflict  with  various  cases  that  have 
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been  decided  upon  their  special  circumstances,  and  with  others 
where  the  question  was  of  distribution  among  lien  creditors^ 
but  it  rests  on  the  broad  and  natural  equity  of  mutuality  whieb 
underlies  all  contracts.  Yet  it  was  urged  in  argument  tiiat 
reason  and  justice  demand  that  men  should  live  up  to  their 
oontraots  in  regard  to  land  as  in  respect  to  everything  elaa, 
and  it  was  said  that  a  house  or  other  chattels,  sold  on  execu- 
tion for  part  of  the  purchase-moneyy  would  be  no  excuse  for 
not  paying  the  balance  of  purchase-money.  The  argument 
(brgets  the  distinction  between  real  and  personal  contracts. 
When  a  man  makes  a  real  c<mtract,  it  ought  to  be  enough  to 
hold  him  to  the  law  of  a  real  contract,  and  the  law  never  did 
so  administer  this  class  of  contracts  that  a  vendor  might  keep 
his  land  and  still  make  a  vendee  pay  for  it  The  law  of  the 
land  entered  into  and  became  part  of  the  contract,  and  henoe 
it  may  be  said  that  the  vendee  is  living  up  to  his  contract 
when  he  insists  that  it  is  extinguished  by  the  acts  of  the  ven* 
dor.  It  would  not  be  reasonable  to  hold  him  to  the  law  of 
oontracts  about  personalty,  since  he  made  no  such  contract 

Another  suggestion  is,  tiiat  a  vendee  under  executory  arti* 
dee  stands,  as  to  his  vendor,  as  a  mortgagor  to  mortgagee. 
Suppose  he  does,  can  a  mortgagee,  after  buying  in  the  estate 
of  his  mortgagor,  have  an  action  for  money  on  the  mortgage? 
Neither  NeU  ▼.  Thompson,  4  Watts,  405,  nor  Pierce  ▼.  PaUer^  7 
Id.  478,  answers  that  question  affirmatively.     A  precedeat 
contract  may  be  kept  afoot  in  respect  to  part  of  the  land  no4 
embraced  in  the  mortgage,  or  payments  may  be  enforced  by 
proceeding  on  notes  or  bonds  accompanying  the  mortgage,  bat 
the  direct  remedies  of  the  parties  on  the  mortgage  cannot  sor* 
viye  the  destruction  of  the  relation  of  mortgagor  and  mort-^ 
gagee.  It  is  only  an  imperfect  likeness,  however, — that  between 
a  vendee  under  articles  and  a  mortgagor.    The  one  has  cmly 
an  equity;  the  other,  the  whole  legal  estate.    The  contract  of 
the  one  is  executory;  of  the  other,  executed.     The  vendee 
stands  in  a  relation  of  some  confidence  to  his  vendor, — there  is 
no  confidence  in  the  relation  established  by  a  mortgage.    Dif* 
fering  in  so  many  of  their  features,  there  is  no  rule  of  law 
necessarily  common  to  both,  though  that  which  we  assert  here 
might,  perhaps,  be  applied  to  a  mortgagor.    If  he  were  bound 
by  no  instrument  but  his  mortgage,  it  would  be  difficult  to  en* 
force  that  further  than  to  exhaust  his  estate. 

These  observations,  in  connection  with  those  of  the  court  be-^ 
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low,  we  a  raffident  answer  to  the  podtjopa  aMomed  in  Bii|»port 
of  tUa  writ  of  enor. 
The  judgment  is  aiBnned. 


Tte  nnraD!AL  <un  n  quoiSD  in  Baimer^M  Appeal,  101  F^  BL  470^  la 
Mdiiig  tiM*  wImd  a  Tendor  inititatet  aa  aetim  founded  npon  a  oontnefe  te 
Hm  nla  of  land,  woofri  a  Judgmmt  for  tfaa  pomhaat  mwiey,  and  prooaadi 
bjasaontkntoaall  ttia  laad»bamuft  beoonaidsrad  aa  aaOing  all  ttia  aataila 
fe  «a  land  lAkh  he  ^pnad  to  aaU  to  tiie  Tvodaa. 


Bacmb'b  Affbal. 

[H  PmnaiLTJogA  atAxm  oa] 

ev  fiavnw  wnii  aov  La  w  AjOMB/wmmn^  AooovaTi  In 
^ylfaal^  flnallj  aalttad  alavan  jaan  twfoM  l^a  daeraa  of  tha  ooor^ 
teavM  bamd  bj  ttie  aol  of  Ootober  18, 1840^  i^viring  bflb  of  r^^ 
to  bo  bnaght  within  firo  jaan  after  tlia  final  daona^  and  beoanao  tha 
claini  toa  diatribntiTo  ahaco  aaaaiteil  thorein  waa  not  preaented  wifliia 
jaan  after  tta  Inteateta'a  dMrtbt  aa  loqvirod  by  tha  aot  of  April  i^ 


Lmulaxubi  n  IJmmnaruTumAL  Ain>yon>if  It  Diaaon  OBpaAaiT 
OoDisr  to  Oaam  Bamw  op  AsKnrannuxoB'a  Aocxntht  and  of  tha 
daflvaa  of  dialribatioa  of  an  aatetc^  on  tha  petition  of  any  par^  intefoated* 
witti  i^  aamo  albot  aa  If  applioation  had  been  made  within  five  yeaif 
tha  daene^  aa  reqvired  by  a  genecal  atatote,  when  the  aot  was 
naariy  tw^To  yeara  after  the  diitribntion  of  tlie  deoedent'a  aatetc^ 
and  the  final  deerae  thereon. 
tMBBLixuKM  "HAM  Ho  AuTuoaurT  TO  DiMOV  Ocfuwn  What  Duruunov 
Tkar  MBAJUU  Mm  ov  PABXiooukB  Oijnor  qneotion  that  oomea  befeva 
tbemi  and  any  legJaUtiTe  oommandaaboot  aadh  mattora^  other  than  thoaa 
imtelned  in  tiie  general  law  of  the  land,  are  nnoonatitational  and  roid. 

Bill  of  review  presented  by  Mary  Baggs  and  Sarah  Blessingi 
on  the  aeoount  of  J,  H.  Banghman,  administrator  of  Andrew 
Hendrickson,  deoeased.  Hendrickson  died  Febmary  IS,  1844^ 
possessed  of  certain  personal  property,  leaving  as  his  nearest 
relatiyes  two  sisters  of  the  whole  blood,  and  one  of  the  half 
blood  on  his  mother's  side.  Baughman  was  appointed  ad* 
ministrator,  and  on  Febmaiy  14, 1846,  filed  his  account,  show^ 
ing  a  som  of  money  in  his  hands  ready  for  distribution.  On 
August  16, 1845,  an  auditor  was  appointed  to  distribute  the 
amount,  and  on  Norember  4, 1846,  he  filed  his  report  award- 
ing  it  all  to  Elisabeth  Baugbman,  a  sister  of  the  full  blood  of 
the  decedent,  who  was  the  only  party  interested  represented 
belbre  hinL  The  auditor  was  of  the  opinion,  firom  the  evidence, 
that  the  other  sister  of  the  whole  blood  was  dead,  and  he  did 
not  appear  to  have  heard  of  the  halfHsister  at  all.    The  report 
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wa0  oonfinned  cm  November  25th  foUowingy  and  fhe  adzninie- 
irator  paid  over  the  amount  in  his  hands  to  Elizabeth  Bangh* 
man.  The  petitioners,  the  parties  in  interest  who  had  not 
attended  before  the  auditor,  lived  in  a  distant  part  of  the  state, 
and  did  not  hear  of  the  intestate's  death  for  several  years. 
They  consequently  made  no  application  for  a  writ  of  review 
within  the  time  required  by  the  statute;  but  on  April  22, 1857, 
they  procured  the  legislature  to  pass  an  act  which  provided, 
''that  it  shall  be  the  duty  of  the  orphans'  court  of  Allegheny 
County,  on  the  petition  of  any  party  in  interest,  to  grant  a 
review  of  the  administration  account  and  auditor's  report,  and 
decree  of  distribution  thereon,  of  John  H.  Baughman,  adminia- 
trator  of  Andrew  Hendrickson,  late  of  Versailles  township, 
Allegheny  County,  deceased,  with  the  same  effect  as  if  applica- 
tion had  been  made  within  five  years  next  after  such  decree." 
Under  this  act  an  auditor  was  appointed,  who  made  a  report 
distributing  part  of  the  estate  to  the  petitioners.  The  court 
■et  aside  this  report,  and  an  appeal  was  taken. 

ISifvi<mee  and  ShiroB^  for  the  appeUante. 
Penny  and  Sterrettf  tor  the  appellees. 

By  Court,  LowaiB,  C.  J.  This  is  a  bill  of  review  in  the 
matter  of  the  account  of  J.  H.  Baughman,  administrator  of 
Andrew  Hendrickson,  in  which  the  petitioners  claim  a  share 
of  the  estate  of  the  decedent  as  next  of  kin.  It  was  presented 
thirteen  years  after  his  death,  and  eleven  years  after  the  estate 
had  been  distributed  and  finally  settled  by  the  decree  of  the 
oourt.  It  is  therefore  barred  by  the  act  of  the  8th  of  April, 
1883,  section  19,  relating  to  the  distribution  of  intestates' 
estates,  and  requiring  such  claims  to  be  presented  within 
seven  years  after  the  intestate's  death;  by  the  act  of  the  18th 
of  October,  1840,  section  1,  requiring  that  bills  of  review  shall 
be  brought  within  five  years  after  the  final  decree;  and  with- 
out this,  by  the  limitation  of  seven  years  for  vnits  of  error, 
which  is  received  as  a  binding  analogy  for  bills  of  review, 
when  there  is  no  positive  rule  given  by  the  legislature. 

The  petitioners  lived  in  a  distant  part  of  the  state,  and  did 
not  hear  of  the  intestate's  death  until  long  after  those  periods 
had  elapsed;  but  it  is  not  pretended  that  these  facia  are  suffi- 
dent  to  relieve  their  case  from  these  limitations  of  the  right  of 
action.  It  stands  therefore  decreed  in  due  course  of  law,  and 
according  to  the  general  law  of  the  land,  finally  decreed  that 
this  administrator  has  faithfully  and  fully  performed  all  his 
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Katies  as  adminiHtrator,  and  that  he  and  hia  aoreties  are 
finally  discharged  from  all  further  aoooontability  in  relation 
to  this  estate.  How  do  the  petitioners  attempt  to  evade  tibds 
decree? 

They  fotmd  their  petition  or  bill  of  review  entirely  on  an  act 
of  assembly,  passed  the  22d  of  April,  1857,  near  twelve  years 
after  the  final  decree,  which  makes  it  the  duty  of  the  conrt,  on 
the  petition  of  any  party  interested,  to  grant  a  review  of  the 
acconnt,  and  of  the  decree  of  distribntion^  with  the  same 
effect  as  if  application  had  been  made  withhi  five  years  after 
the  decree.  This  is  a  very  clear  and  peremptory  legislative 
injunction,  nnevadible  by  any  skill  of  interpretation.  Yet  it 
does  not  affect  the  proviso  of  the  act  of  1840,  which  limits  the 
bill  of  review  to  cases  where  the  balance  has  not  been  actually 
paid  by  the  accountant,  as  was  the  fact  here.  This  proviso 
might  produce  injustice  in  some  cases,  if  there  could  be  no 
bill  of  review,  as  against  the  distributees,  in  case  of  payment 
to  them;  but  we  pass  this.  The  orphans'  court  obeyed  the 
l^islative  injunction  by  granting  the  review,  and  on  final 
hearing,  dismissed  the  bill  on  the  ground  that  the  case  was 
entirely  a  judidal  one,  and  the  legislature  had  no  authority  to 
interfere. 

This  principle  seems  to  us  just  as  plain  as  the  injunction  of 
the  act  of  the  assembly,  and  much  more  authoritative;  for  it 
is  part  of  our  frame  of  government  on  which  the  legislature 
itself  depends.  There  can  be  no  constitutional  objection  to 
the  commands  of  the  legislature,  or  of  any  one  else,  to  the 
courts  to  hear  any  motion  or  petition  that  any  party  may 
choose  to  present;  but  if  the  courts  are  the  judicial  authority 
of  the  land,  no  one  has  any  authority  to  direct  them  what  dis- 
position they  shall  make  of  any  case  or  question  that  comes 
befiore  them.  And  any  commands  about  such  matters,  other 
than  those  contained  in  the  general  law  of  the  land,  are  quite 
useless;  for  the  courts  are,  by  the  constitution,  open  to  every- 
body appearing  in  any  regular  way.  And  they  hear  everybody 
that  comes;  though  in  cases  very  plain  or  very  absurd  they 
may  not  hear  them  long,  and  may  dismiss  their  motion  or 
petition  without  hearing  the  other  side.  There  ought  to  be 
no  arbitrary  governmental  dealing  with  private  rights;  to  pre* 
vent  this  is  one  of  the  principal  purposes  of  the  separation  of 
legislative  and  judicial  functions  in  the  government  It  is  in 
general  guarded  against  by  allotting  to  each  department  its 
appropriate  functions,  and  by  the  assurance  of  the  oonstita* 
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tion  of  open  courts,  where  every  man  for  every  injury  ahaS 
have  remedy  by  due  course  of  law.  A  man's  rights  are  not 
decided  by  due  course  of  law,  if  the  judgment  of  the  courts 
upon  them  may  be  set  aside  or  opened  for  further  litigation  by 
an  act  of  assembly.  That  would  be  a  plain  violation  of  tlu^ 
due  course  of  law,  a  departure  from  the  functions  of  leguda- 
tion,  and  an  assumption  of  those  of  jurisdiction. 

It  is  not  by  its  author,  but  by  its  nature,  that  we  judge  of 
the  arbitrariness  of  a  law.  It  may  be  arbitrary  when  passed 
as  well  by  a  democratic  legislature  as  by  a  despot,  though  not 
so  likely  to  be  passed.  Bither  may  legislate  in  disregard  of 
the  well-settled  and  approved  usages  and  customs  of  the  peo- 
ple, and  that  is  arbitrary;  but  that  is  not  the  kind  of  arbitra-^ 
riness  that  is  in  question  here,  for  arbitrariness  in  legislation 
is  not  always  unconstitutional. 

Any  form  of  direct  governmental  action  on  private  rights^ 
which,  if  unusual,  is  dictated  by  no  imperious  public  neces- 
sity, or  which  makes  a  special  law  for  a  particular  person,  or 
gives  directions  for  the  regulation  and  control  of  a  particular 
case  after  it  has  arisen,  is  always  arbitrary  and  dangenms  in 
principle,  and  almost  idways  unconstitutional.  But  that  is  not 
arbitrary  nor  unconstitutional  which,  within  the  sphere  of 
politics,  makes  general  laws  for  all  cases  in  the  class  that  is 
at  the  time  the  subject  of  legislation,  if  it  be  in  reasonable 
harmony  with  the  intelligence,  usages,  and  customs  of  the 
people.  And  that  is  not  arbitrary  that  decides  cases  accord- 
ing to  general  laws  passed  before  the  cases  arise,  or  according 
to  the  usages  and  customs  of  the  country,  or  in  the  absence 
or  inapplicability  of  either  of  these,  according  to  the  general 
principles  or  well-settled  analogies  of  the  law. 

Properly  speaking,  all  laws  are  rules  for  classes  of  cases^ 
and  never  for  a  particular  case  or  instance.  That  can  be  only 
a  rescript,  judgment,  or  decree  that  decides  a  particular  case^ 
or  any  part  of  it,  and  it  is  naturally  and  essentially  the  result 
of  judicial  and  not  of  legislative  functions,  and  comes  after 
and  not  before  the  case  arises,  and  after  and  not  before  the 
hearing  of  the  parties. 

Legislation  gives  us  standards  of  weight,  measure,  and 
value;  but  it  weighs,  measures,  and  values  nothing.  And  ao, 
with  custom  and  usage,  it  gives  us  the  rule  or  standard  of 
dvil  conduct  and  civil  rights;  but  it  never  judges  under  the 
rule,  or  applies  its  standards  to  any  given  case.  It  gives  the 
rules  and  implements  of  justice,  but  uses  none  of  them.     It 


1862.]  Baggb'b  Appeal.  58T 

hears  no  parties,  just  because  it  has  no  particular  case  before 
it  Jurisdiction  is  always  engaged  in  applying  the  standards 
of  right  to  particular  cases  of  disputed  right,  and  therefore  al- 
ways  deals  with  parties,  and  therefore  always  hears  them. 

In  general  outline,  though  not  always  in  practice,  these  two 
functions  are  quite  as  distinct  as  those  of  the  abstract  mathe- 
matician and  of  the  practical  surveyor  or  astronomer,  as  those 
of  coinage  and  of  commerce,  as  those  of  the  machinist  and  of  the 
operator  of  the  machine,  as  those  of  the  general  terms  of  Ian* 
guage  and  of  the  application  of  them  to  things,  or  as  those  of 
the  general  laws  of  thought  and  of  their  application  in  reason- 
ing. It  is  practice,  however,  and  not  knowledge  that  is  thus 
divided  and  restricted.  To  be  truly  intelligent  and  orderly, 
each  department  ought  to  understand,  but  not  to  undertake 
the  functions  of  the  other.  In  the  present  case,  the  practical 
distinction  seems  to  us  quite  as  clear  as  the  theoretical  one. 
We  are  dealing  with  a  simple  legislative  decree  in  a  particu* 
lar  case,  involving  no  confusion  of  theory  and  practice,  and 
having  no  shade  of  general  rule  about  it,  and  it  is  plainly  a 
departure  from  legislative  functions. 

It  is  argued  that  the  legislature  has  entire  control  over  the 
remedies  of  the  law,  and  may  alter  them  at  pleasure;  and 
that  all  statutes  of  limitation,  being  remedial  in  their  nature, 
hU  under  this  authority.  There  is  general  truth  in  this,  and 
we  need  not  stop  to  show  how  far  its  generality  is  to  be  re» 
stricted,  except  in  its  application  to  this  case. 

There  is  nothing  plainer  in  the  bill  of  rights  than  the  prin* 
dple  that  all  men  must  stand  on  an  equality  before  the  judicial 
tribunals;  and  they  do  not  stand  so,  if  the  judiciary  is  bound  to 
admit  an  inequality  created  by  a  legislative  decree,  by  which 
a  statute  of  limitation,  or  any  other  element  of  the  remedy,  is 
set  aside  or  altered  for  any  particular  case  or  person,  so  as  to 
afiect  the  right.  However  inexpedient  any  given  change  may 
be,  none  can  complain  of  inequality  in  it,  if  it  be  made  to 
apply  to  all  alike.  And  people  bear  with  patience  even  very 
defective  laws,  when  they  operate  alike  on  all;  because  equal- 
ity of  administration  is  a  large  and  essential  element  of  ju»* 
tioe. 

However  generous  and  just  it  would  be  for  the  parties  to 
remedy  such  a  misfortune  as  seems  to  have  occurred  in  thia 
ease,  it  would  not  be  so  for  the  state  to  do  it.  It  would  not  be 
generous,  for  it  would  be  dealing  only  with  other  people's 
rights  and  property,  and  not  with  its  own.    And  it  would  not 


Baqos'b  Afpsal.  [Peon. 

be  Just;  tat  that  legislation  cannot  be  jiut  that  ghes  opposite 
rules  for  distinct  cases  in  the  same  class;  that  excludes  any 
case  from  the  class  to  which  it  naturally  belongs;  that  says 
to  persons  in  general.  You  shall  haye  the  protection  that 
naturally  arises  from  lapse  of  time;  and  to  some  particular 
person.  You  shall  not  liave  it.  This  is  nothing  like  "the  due 
course  of  law." 

We  could  neyer  acquire  the  idea  of  justice,  if  there  were  no 
laws  to  regulate  social  intercourse,  and  if  all  human  conduct 
were  mere  arbitrariness.  Justice  means  treatment  according 
to  law,  some  law  taken  as  a  standard,  and  that  is  the  most 
oomplete  civil  justice  that  is  according  to  the  best  ciyil  laws 
that  the  given  sociefy  knows  how  to  provide.  And  it  being  of 
the  very  nature  of  all  law,  physical,  moral,  social,  and  civil 
that  it  regulates  facts,  things,  and  persons  by  classes,  that  is 
not  law-making  at  all,  but  only  a  command  that  directs  a  par* 
ttcular  act  to  be  done. 

We  know  of  no  principle  or  law  in  the  constitution  of  the 
legislature,  or  of  the  courts,  that  authorises  the  issue  of  tho 
oommand  contained  in  this  act  of  assembly,  or  that  entitles 
the  courts  to  obey  it,  and  the  petitioners  have  no  remedy  tat 
their  loss  in  this  form.  The  decree  bdow  is  very  defective  in 
form,  in  not  dismissing  the  petition,  which  was  evidentiy  in- 
tended by  the  setting  aside  of  the  auditor's  report  But  we 
treat  it  according  to  the  intention,  hoping  for  more  aoouraoj 
hereafter. 

Decree  afSrmed,  and  petition  dismissed,  at  tbeoostsof  the 
appellant 

TiSOTWiiToas  omnyr  Ki^sfiim  JcnmBiii  Fownit  Mm^^  t.  DmUm^  II 
Am,  Deo.  616^  and  note  dtfaig  olJiar  oMas.  TSio  prine^il  omm  fa  oitod  Is 
thfa  «ffBol|  la  Orim  t.  WeiitoAerg  BtkM  Dkhiei.  87  F^  8t  437|  Bwrmyr* 
Cfarfefi  Ob.,  02  Id.  4261  AJcAovtit  t.  J2ole,  68  Id.  S66|  JUnm  t.  ^Tdtan,  79  Id. 
409,  410;  and  MO  Afale  </ i'arfar.  8  Fliila.  221.  Vortod  zt^ifei  ooaao*  bs 
diroited  bj  l^giaUtmaoii:  Chm  ▼.  WHmemhetg  Bthxl  Dktrki^  mpra;  JUd^ 
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ffm^  97  P^  St  490i    Tho  yfa^^pl  omo  fa  ofaad  to  tiie  firtflgp*^ 
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Of  SBlMliVl  IB   DwnOIBWD  TO  PjUVMMT  tA 

ItipJkmtJMi  of  ■oiti^  and  dlowB  tfaa  defgndant  to  opptu  In  the 
nil  Ub  debt  agMbit  tfa«  plaintiff  to  plaintiff*!  debt  againit  him;  bat  da> 
iwdaat  cannot  aat  off  hia  debt  againat  a  atranger  to  tha  aotionv  againat 
plamtJiTa  debt  agvbat  hiaiy  or  litigate  in  plaintifTa  aotion  a  daim  ol 
which  plaintiff  ia  igmmnt^  not  being  a  par^  to  it^  and  cna  of  the  oon* 
tneting  paiiiea  to  which  ia  no  party  to  the  action. 
lisaRnoRT  KnsHT  ov  Swr^aww  Ateaghbb  to  Claud  I^gallj  tnoHfaraUeb 
only  while  they  ocnatitate  mntnal  debta  of  the  partiea  to  the  anitb  The 
itatae  of  each  olaim%  aa  nmtoaUy  binding  the  partiea  in  the  aama  ri|^t 
and  capacity  at  the  time  of  action  brooght^  determinea  thia  ri^t;  befora 
thia  period  the  right  ia  collateral  to  and  not  attached  to  them,  and  con- 
tingent  npcn  tb^  cfiiitonce  aa  mntnal  debta  down  to  the  period  of  tha 


AfsuMPaiT  by  the  holder  of  three  promiBaoiy  notes  giTen  bj 
defendant.  Hall,  payable  to  and  in  favor  of  one  Ridgway  or 
order,  and  bj  him  indorsed  to  plaintiff,  Trafford,  to  secure  a 
nun  of  money  due  from  Ridgway  to  one  Oregson.  At  the 
trial,  Hall  attempted  to  set  off  against  Trafford's  claim  a  debt 
dTie  him  from  Ridgway  for  the  rents  of  three  houses  and  lots, 
claiming  that  as  Trafford  took  the  notes  overdue,  they  were 
subject  to  the  equity  of  such  set-off.  The  court  below  ruled 
against  such  setoff,  and  Hall  moves  for  a  new  trial  on  tlis 
ground  of  error.    Other  facts  appear  from  the  opinisn. 

Sheffield,  fixr  the  plaintiff. 

SaU  and  Potter,  tor  the  defendant 
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By  Court,  Amss,  C*  J.  The  action  in  this  case  was  properly 
brought  by  the  plaintiff  in  his  own  name,  as  indorsee  of  the 
notes  sued,  and  in  discharge  of  his  trust  to  Gregson,  for  whose 
seourity  the  notes  were  turned  over  to  the  plaintiff  by  Ridg* 
way.  It  is  the  trustee's  suit  for  the  benefit  of  his  cMui;  the 
balance,  it  is  true,  to  result  to  Ridgway,  if  any  balance  diould 
remain  after  satisfying  Gregson's  debt.  Upon  what  ground, 
then,  can  the  defendant  claim  to  set  off  a  debt  due  to  him  firom 
Ridgway  against  the  plaintiff's  notes?  The  statute  of  setoff 
was  designed  to  prevent  an  unnecessary  multiplication  of 
suits;  and  so  allows  the  defendant  to  oppose,  in  the  same  suit, 
his  debt  against  the  plaintiff  to  the  plaintiff's  debt  against 
him.  It  is  quite  beside  the  intent  of  the  statute  to  perpetrate 
the  iiyustice  of  permitting  the  defendant  to  set  off  his  debt 
against  a  stranger  to  the  action,  against  the  plaintiff's  debt 
against  him,  or  to  litigate  in  the  plaintiff's  action  a  claim  of 
which,  not  being  a  party  to  it,  the  plaintiff  can  know  nothing, 
and  one  of  the  contracting  parties  to  which  is  no  party  to  the 
action.  The  twelfth  section  of  chapter  185,  of  the  Revised 
Statutes,  expressly  requires,  in  order  to  a  set-off, — that  the 
defendant's  claim  must  be  upon  the  plaintiff, — one,  upon 
which  the  defendant  can  maintain  an  action  against  him  in 
his  own  name  and  right,  and  that  the  right  of  set-off  must  be 
mutual.  It  will  not  be  contended  that  the  defendant  can 
maintain  an  action  against  the  plaintiff  on  the-daim  which  he 
here  offers  to  set  off,  and  yet  this  is  necessary  to  satisfy  the 
requirement  of  the  statute. 

The  defendant's  notion  is,  that  whilst  these  notes  were  Ridg- 
way's,  his  right  to  set  off  against  them  the  rents  of  his  three 
houses  and  lots  received  by  Ridgway  attached  to  the  notes  as 
an  equity;  and  that,  inasmuch  as  the  plaintiff  took  the  notes 
from  Ridgway  long  after  their  maturity,  he  took  them  subject 
to  this  equitable  right.  Without  doub^  there  are  equities  at- 
tached to  notes  which  follow  them  into  the  hands  of  indorsees 
with  notice,  or  what  is  the  same  thing,  who  take  them  when 
overdue;  such  as  fraud  in  the  procuring  of  them,  or  on  the 
transfer  of  them  after  payment  in  whole  or  part;  and  if  there 
has  been  an  agreed  set-off  against  a  note  of  a  claim  held  by 
the  maker  against  the  holder,  the  right  to  such  set-off  would 
thereby  become  attached  to  the  note,  and  follow  it  into  the 
hands  of  an  indorsee  with  notice,  or  who  took  it  when  overdue. 

The  mere  statutory  right  of  set-off,  however,  attaches  to 
olaims  legally  transferable,  only  whilst  they  constitute  muv 
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nal  debts  of  the  parties  to  the  suit;  and  was  not  designed  to 
clog^  their  transferability,  but  simply  to  enable  such  claims 
to  be  adjusted  in  a  single  action,  and  thus  prevent  an  on- 
necessary  multiplication  of  suits.  The  sUUub  of  the  claims,  as 
mutually  binding  the  parties  in  the  same  right  and  capacity  at 
ihe  time  of  action  brought,  determines  this  right;  and  before 
that  period,  the  right  is  not  attached  to,  but  wholly  collateral 
to  them,  and  contingent  for  its  existence  upon  their  existence 
«s  mutual  debts  down  to  the  period  of  suit  It  is  true  that 
where  a  principal  permits  an  agent  to  sell  as  apparent  princi- 
pal, and  afterwards  intervenes,  the  buyer  is  entitled  to  be 
placed  in  the  same  situation  at  the  time  of  the  disclosure  of 
ihe  real  principal  as  if  the  agent  had  been  the  real  contract- 
ing party,  and  is  entitled  to  the  same  defense,  whether  it  be 
by  common  law  or  statute,  payment  or  setnoff,  as  he  was  enti- 
tled to  at  that  time  against  the  agent,  the  apparent  principaL 
The  line  of  cases  which  settles  this  is  considered  in  application 
io  cases  like  the  one  at  bar  in  lAerg  v.  Botoden^  8  Ex.  851; 
^and  that  case  and  the  cases  of  Burrough  v.  Moss,  10  Bam.  &  C. 
558,  and  Quids  v.  Harriwm,  28  Bug.  L.  &  Eq.  524,  are  in  point 
to  the  case  before  us,  and  seem  to  us  to  have  been  decided  in 
conformity  with  principle. 

Our  own  statute  of  setK>ffis,  as  we  hove  seen,  so  carefully 
guarded  as  to  exclude  any  other  interpretation  of  it,  when 
applied  to  cases  like  the  one  before  us.  The  notes  here  sued 
are  wholly  independent  of  the  defendant's  claim  for  rents, — 
pre-existing  it  upwards  of  two  years;  nor,  though  the  attention 
of  the  defendant  was  called  at  the  trial  to  the  matter,  was  it 
pretended  that  there  had  existed  any  agreement  between 
Ridgway  and  the  defendant,  before  the  plaintiff's  title  to  the 
notes  accrued,  that  they  were  to  be  satisfied  by  a  set-off  of  the 
tents  of  the  Brooklyn  lots  received  by  the  former.  The  absence 
of  such  agreement  would  effectually  dispose  of  the  proof  offered 
as  applicable  to  the  plea  of  payment,  or  to  the  general  issue; 
but  as  the  allowance  of  the  judge  who  presided  at  the  trial 
shows,  the  proof  was  offered  only  under  the  plea  of  set-off,  and 
under  that  plea,  was,  as  we  have  considered,  properly  rejected 
by  him. 

We  have  purposely  abstained  from  looking  at  the  character 
of  the  claim  offered  to  be  set  off,  under  the  facts  disclosed  by 
ihe  deed,  defeasance,  and  receipt,  which  seems,  principally,  to 
have  occupied  the  attention  of  the  counsel,  and  from  consider- 
ing the  question  whether  the  claim  was  so  far  liquidated  as  to 
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eome  within  the  limited  right  of  8etK>ff  prescribed  by  the  stat* 
ate.  We  prefer  to  rest  our  judgment  upon  the  simple  ground 
(hat  the  defendant  cannot  set  off  his  claim  against  Ridgway 
against  the  plaintiff's  claim  against  him;  and  dismissing  this 
motion  for  a  new  trial,  with  costs,  order  judgment  to  be  en* 
tered  for  the  plaintiff  in  accordance  with  the  TerdicL 


Sr-oiv  Appun  OHLT  TO  Mutual  I>Bns  between  plauitUf  and  dited» 
•nt:  Afmm  t.  Hfmekt  45  Am.  Deo.  133^  ead  note  187|  and  eaeli  debte  nul 
exiftt  in  f ayor  of  defendant  when  the  action  la  oommenoed:  Im  t.  Lm,  76  U. 
680,  and  note  684. 

KaooTiABUi  iKSTRUicsirni  Aa  Mattib  or  Skt^kit:  See  Amum  t*  JSnmI^ 
46  Am.  Deo.  133^  and  note  137;  Gaodpaaiar  t.  Vori$^  74  Id.  SISL 
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trxBanmiD  JunncssT  or  TaoyiB  against  one  of  two  gnilljel  a  Joinl  tof^ 
ia  a  bar  to  an  aotion  of  treepaaa  by  the  eama  partlee  afaiaat  tha  ethiv 
Joint  tort-faaeor. 

Thx  Opinion  atatea  the  fiacta. 
TiUinghaaty  for  the  plaintaffa. 
BlodgeU  and  EameSy  for  the  defendant 

By  Court,  Bratton,  J.  The  defendant  is  aned  in  treapaai 
for  taking  and  carrying  away  and  conTerting  to  his  own  nae 
the  property  of  the  plaintiffs.  The  proper^  was  actually 
taken  by  one  Joshua  Lathrop,  a  deputy  sheriff,  upon  a  writ 
against  Hunt,  Famum,  &  Co.,  wherein  tiie  now  defendant  waa 
plaintiff,  and  his  liability  to  this  suit  is  claimed  to  arise  fiom 
his  command  to  the  officer  to  attach  the  property  in  question. 
It  was,  at  the  time,  the  property  of  the  plaintiffs,  and  not  of 
the  defendants  in  that  writ.  After  the  attachment,  the  plain- 
tiffs prosecuted  an  action  of  trover  against  Lathrop  for  thia 
wrongful  attachment,  alleging  a  conyersion  of  the  property  to 
his,  Lathrop's  own  use,  and  recovered  judgment  against  him. 
for  the  full  value  of  the  goods  and  chattels  attached.  Judg* 
ment,  however,  has  not  been  satisfied;  and  the  question  is  if^ 
without  satisfiGtction,  it  is  a  bar  to  a  subsequent  action  for  tha 
same  goods. 

In  cases  of  joint  contract,  the  Judgment  alone,  against 
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will  bar  any  mdt  against  a  oo-contractoTy  beoaiue,  aa  It  k  said, 
the  cause  of  action  is  ohanged  into  matter  of  a  higher  nature, 
— tranrit  in  rem  judieatamj — and  this  is  always  the  case  when 
there  is  but  one  canse  of  action.  In  joint  contracts,  there  can 
be  bnt  one  canse  of  action;  since  there  is  but  one  contract, 
and  by  the  suit  against  one  it  becomes  merged  in  the  judg- 
ment; and  no  cause  remains  whereon  another  suit  will  lie 
i^ainst  any  one:  Ward  ▼.  Johmcmf  18  Mass.  188;  King  y.  Hoare^ 
13  Mees.  A  W.  493.  On  the  contrary,  when  the  contract  is 
several,  as  upon  a  joint  and  several  bond,  the  plaintiff  may 
have  his  action  against  each  of  the  obligors, — the  liability  at 
each  being  distinct  from  and  independent  of  the  others.  In 
such  case,  the  Judgment  against  one  is  no  bar  to  a  suit  against 
another,  because  the  causes  of  action  are  distinct.  The  prom* 
ise  or  obligation  of  each  is  his  only.  The  cause  of  action,  the 
promise  of  A,  could  never  merge  in  a  judgment  against  B,  nor 
could  it  be  changed  into  matter  of  a  higher  nature,  except  in 
a  suit  against  A,  whose  promise  only  it  is:  Crawley  y.  lAdgeaty 
Cra  Jao.  838;  ClaxU^  y.  Swifi^  8  Mod.  86;  Whiteacree  y.  Hawh 
Ufwofi,  Cro.  Car.  75.  The  judgment  in  Uiese  cases  must,  in 
order  to  constitute  a  bar,  be  satisfied  by  the  judgment  debtor. 
BatisfiEMstion  of  the  judgment  will  discharge,  not  only  that 
judgment,  but  will  operate  as  a  release  of  every  cause  of  ac- 
tion or  suit  collateral  to  it,  whether  against  the  same  defend- 
ant or  any  other.  Judgment  against  a  drawer  is  no  bar  as  to 
an  indorser,  without  satisfaction:  Claxton  y.  fiftot/t,  8  Mod.  86. 
In  Broome  y.  WooUmj  reported  in  YeL  67,  S.  C,  Cro.  Jac.  73, 
and  Moore,  762,  the  suit  was  troyer  for  plate;  plea,  former 
recovery  of  judgment  against  J.  S.  for  the  same  plate.  Though 
the  judgment  was  not  satisfied,  it  was  agreed  that  it  was  a 
good  bar.  Popham,  in  this  case,  said:  ''If  one  hath  judg- 
ment to  recover  in  trespass  against  one,  and  damages  are  cer- 
tain, although  he  be  not  satisfied,  he  shall  not  haye  a  new 
action  again  for  this  trespass.  By  the  same  reason,  e  contra^ 
if  one  hath  cause  of  action  against  two,  and  obtain  judgment 
against  one,  he  shall  not  have  remedy  against  the  other;  and 
the  difference,"  as  he  says,  ''betwixt  this  case  and  the  case  of 
debt  and  obligation  a^dnst  two  is,  because  there  every  of 
them  is  chargeable  for  the  entire  debt,  and  therefore  a  recoveiy 
against  one  is  no  bar  against  another  till  satisfaction."  He 
here  distinguishes  between  a  tort  by  several  and  an  obligation 
joint  and  several,  where  each  is  severally  liable  for  the  entire 

debti  and  upon  his  seyeral  promise.    The  authority  of  this 
▲m.  Dm.  yoL.  Lxxxn- 
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ease  is  impliedly  reoognized  in  Laeon  v.  Barnard^  Cro.  Car. 
85,  which  was  a  suit  in  trover  for  oertain  sheep;  plea,  that  the 
plaintiff  had  recovered  judgment  in  an  action  of  trespass,  al- 
leging a  conversion  of  the  same  sheep,  and  judgment  still  in 
full  force.  To  avoid  the  bar  of  this  judgment,  the  plaintiff 
replied  that  the  damages  were  only  recovered  for  the  taking 
and  detention,  and  not  for  the  conversion.  It  was  conceded 
that  if  damages  had  been  given  for  the  conversion,  and  judg- 
ment therefor,  the  plaintiff  would  be  barred;  but  as  the  judg- 
ment was  not  for  that,  the  replication  was  sufficient 

In  Adams  v.  BrtmghUmy  Andrew,  18,  which  was  also  an 
action  of  trover,  the  plea  was  a  former  judgment  in  trover 
against  one  Mason  for  the  same  goods.  The  court,  in  thia 
case,  said:  ''The  property  in  the  goods  was  altered  by  the 
judgment.  The  damages  recovered  are  the  price  of  the  goods, 
and  Mason  has  the  same  property  as  the  plaintiff  had,  and 
this  against  all  the  world.  The  plaintiff  cannot  say  the  goods 
are  his."  The  damages  in  this  case  were  Cor  the  conversion 
of  the  goods  to  the  use  of  Mason,  and  their  entire  loss  to  the 
plaintiff.  This  was  the  cause  of  action  merged  in  the  judg- 
ment. It  was  not  replevin  or  detinue  for  the  goods  them- 
selves, but  a  suit  to  recover  their  value,  and  assumed  that  they 
were  no  longer  the  goods  of  the  plaintiff,  but  had,  wrongfully, 
it  is  true,  but  actually  by  the  conversion,  become  the  goods  of 
the  defendant. 

The  authority  of  the  case  of  Broome  v.  TFooton,  YeL  67,  is 
recognized  by  Baron  Parke  in  delivering  judgment  in  King  v. 
Hoarey  18  Mees.  &  W.  494.  The  case  with  which  Baron  Parke 
was  dealing  was  one  of  joint  contract  in  which  the  plea  was 
by  one  of  the  debtors  of  a  former  recovery  against  the  other 
for  the  same  debt;  and  on  page  604  he  says:  "If  there  be  a 
breach  of  contract,  or  wrong  done,  or  any  other  cause  of  action 
by  one  against  another,  and  judgment  be  recovered  in  a  court 
of  record,  the  judgment  is  a  bar  to  the  original  cause  of  action, 
because  it  is  thereby  reduced  to  a  certainty,  and  the  object  of 
the  suit  attained,  so  far  as  it  can  be  at  that  stage;  and  it  would 
be  useless  and  vexatious  to  subject  the  defendant  to  another 
suit  for  the  purpose  of  obtaining  the  same  result  Hence  the 
legal  maxim.  Transit  in  rem  judicatam;  the  cause  of  action 
is  chapged  into  matter  of  record,  which  is  of  a  higher  nature, 
and  the  inferior  remedy  is  merged  in  the  higher.  This  appears 
to  be  equally  true  when  there  is  but  one  cause  of  action, 
whether  it  be  against  a  single  person  or  many.    The  judgment 
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of  a  court  of  zeoord  changes  the  nature  of  that  oanee  of  action, 
and  preyents  ite  being  the  subject  of  another  suit;  and  the 
cause  of  action  being  single,  cannot  afterwards  be  divided  into 
two";  and  referring  to  and  commenting  upon  this  case  of 
Broome  v.  Waotony  Yd.  67,  as  one  that  decides  that  if  two  com- 
mit a  joint  tort,  the  judgment  against  one  is  of  itself^  without 
execution,  a  sufficient  bar  to  an  action  against  the  other  for 
the  same  cause,  says:  "We  do  not  think  that  the  case  of  a 
joint  contract  can  be  distinguished,  in  this  respect,  from  a 
joint  tort  There  is  but  one  cause  of  action  in  each  case." 
'' Whether  the  action  is  brought  against  one  or  two,  it  is  for 
the  same  cause  of  action."  The  only  difference  is,  that  if  one 
joint  debtor  be  sued  alone,  he  may  plead  in  abatement  the 
non-jdnder  of  his  co-contractor,  which  a  joint  tort-feasor  can- 
not do.  This  difference  arises,  not  from  the  fact  that  there  is 
more  than  one  cause  of  action,  but  that  one  joint  wrong-doer 
oannot  call  upon  the  other  for  contribution  to  the  damages 
leoovered. 

In  the  case  of  BueUand  ▼.  Johruon^  15  Com.  B.  145,  S.  0., 
90  Bug.  Com.  L.  146,  the  goods  of  the  plaintiff  had  been 
wrongfully  converted  by  the  defendant  and  his  son  jointly, 
by  selling  them.  The  proceeds  of  the  sale  were  received  by 
the  defendant  alone.  The  suit  against  the  defendant  was  for 
the  moneys  received  for  the  sale  of  the  goods,  as  money  had 
and  received  to  the  plaintiff's  use,  and  he  was  also  charged 
with  converting  the  plaintiff's  goods.  The  plaintiff  had  sued 
the  son  alone,  and  recovered  one  hundred  pounds  as  the  value 
of  the  goods  converted,  but  had  not  obtained  satisfaction.  This 
matter  was  pleaded  by  the  defendant,  and  the  court  adjudged 
it  a  sufficient  answer.  Jervis,  C.  J.,  in  delivering  judgment, 
says:  "  The  authorities  show  that  if  the  son  had  received  this 
money  as  well  as  converted  the  goods,  and  Buckland  had  sued 
him  in  trover,  and  obtained  judgment  against  him,  though  it 
had  produced  no  fruits,  that  judgment  would  have  been  a  bar 
to  another  action  against  him  fer  money  had  and  received. 
Upon  the  same  principle,  if  two  jointly  convert  goods,  and  one 
of  them  receives  the  proceeds,  you  cannot,  after  a  recovery 
against  one  in  trover,  have  an  action  against  the  other  for  the 
same  conversion,  or  an  action  for  money  had  and  received,  to 
recover  the  value  of  the  goods,  for  which  a  judgment  has  al- 
ready passed  in  the  former  action."  He  quotes  and  adopts  the 
reasoning  of  Baron  Parke,  in  King  v.  Hoare^  13  Mees.  &  W. 
494,  and  says,  in  conclusion:  ^'  The  right  of  action  is  merged 
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In  the  judgment  It  is  the  judgment  that  dispoees  of  the  mat- 
ter, and  not  the  payment"  He  had  before  said:  "  The  whole 
fallacy  of  the  plaintiff's  reasoning  is  his  losing  sight  of  the 
fact  tliat  by  the  judgment  in  the  action  of  trover,  the  proper^ 
in  the  goods  was  changed  by  relation  trom  the  time  of  conver- 
sion; and  that  consequently  the  goods,  Irom  that  moment^ 
became  the  goods  of  Thomas  B.  Johnson  [the  son],  and  when 
the  defendant  received  the  proceeds  of  the  sale,  he  received  the 
son's  money, — the  property  of  the  goods  being  then  in  him." 
Maule,  J.,  in  the  same  case,  says  of  the  plaintiff:  "  Having  his 
election  to  sue  in  trover  for  the  value  of  the  goods,  or  for  the 
proceeds  of  sale  as  money  had  and  received,  he  elected  the 
fbrmer,  and  has  obtained  judgment.  He  has  therefore  got 
what  the  law  considers  equivalent  to  payment,  viz.,  a  judg- 
ment for  the  value  of  his  goods.  The  circumstance  that  the 
present  defendant  was  a  joint  converter,  or  a  stranger,  makes 
no  difference.  If  he  were  a  stranger,  the  plaintiff,  having 
once  recovered  in  respect  of  the  same  goods,  cannot  reooveir 
again  the  same  thing  against  anybody  else.  There  is  an  end 
of  the  transaction.  Having  recovered  a  judgment,  his  remedy 
is  altogether  gone;  his  daim  was  satisfied  as  against  all  the 
world. 

The  learned  editor  of  Yelverton,  in  a  note  to  the  case  of 
Broome  v.  WooUmj  Yel.  67,  says,  the  point  decided  in  that 
case  has  never  been  otherwise  decided.  There  is  no  case — 
we  find  none — in  which  it  has  been  expressly  held  that  a 
judgment  against  one  joint  trespasser,  without  satisfaction, 
will  not  bar  a  suit  against  the  other.  There  are  cases  where 
the  judgment  had  been  satisfied,  in  which  it  was  held  that 
judgment  and  satisfaction  will  bar,  and  where  stress  is  laid 
upon  the  fact  that  the  judgment  was  satisfied:  Morton^s  Ctue^ 
Cro.  Eliz.  30;  LmdM  v.  Pinfold,  1  Leon.  19;  HUeheock  v. 
Thurland,  8  Id.  122;  Cooper  v.  Shepherd,  8  Com.  B.  267; 
S.  C,  54  Eng.  Com.  L.  267.  These  cases  are  consistent  with 
the  case  in  Yelverton,  and  the  doctrine  announced  by  Baron 
Parke,  and  afterwards  by  Jervis,  C.  J.  Judgment  and  satie* 
faction  would  bar  another  suit  against  any  parfy  jointly 
liable.  It  would  also  bar  every  concurrent  remedy  for  the 
same  thing,  even  where  no  joint  action  would  lie.  But  thie 
is  not  inconsistent  with  the  idea  that  a  judgment  against  one 
of  two  persons  jointly  guilty  will,  without  payment,  bar  any 
fbrther  suit  against  the  other.  There  are  cases,  also,  in  which 
it  has  been  held  that  it  cannot  be  pleaded  in  abatement  bj 
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one  tort-feasor  that  another,  jointly  guilty,  has  not  been  joined 
as  defendant:  BaviUnson  v.  Oriettj  Carthew,  96;  Com.  Dig., 
tit.  Abatement,  F,  8;  and  that  such  omission  is  no  ground  for 
a  motion  in  anest  of  judgment,  though  the  omission  appear 
by  the  record:  Barker  y.  Martyn^  Styles,  20. 

There  is  the  case  of  Corbet  ▼.  Bame$f  W.  Jones,  877,  where 
several  judgments  were  rendered  against  persons  jointly 
guilty.  Judgment  against  Hill  for  an  assault  and  battery 
was  recovered  in  the  comnxm  bench  in  London,  and  after* 
warda  a  Judgment  against  Corbet  and  two  others  was  ren- 
dered in  Hertford  fiv  the  same  assault.  A  plea  in  bar  seems 
to  have  been  interposed  in  the  second  suit  After  payment  of 
the  first  judgment  by  Hill,  Corbet,  being  taken  in  execution, 
sought  a  remedy  by  audita  querela^  averring  that  the  judgment 
against  him  was  tx  the  same  cause  of  action,  and  the  satisfac- 
tion of  the  judgment  by  him.  The  proceedings,  tosay  the  least 
of  them,  were  anomalous.  There  is,  first,  a  several  suit  against 
Hill  and  judgment;  then  three  others  are  sued  jointly,  treat- 
ing the  cause  of  action  as  both  joint  and  several  at  the  same 
time.  What  would  have  been  the  judgment  in  the  second 
action  had  it  appeared  by  plea  that  judgment  had  already 
been  obtained  by  the  plaintiff  for  the  same  cause  of  action, 
is  not  indicated,  and  there  is  nothing  to  show  that  the  rule 
stated  by  Popham,  in  Broome  ▼.  TTooton,  YeL  67,  would  not 
have  been  applied.  That  case  had  not  been  doubted  or  over- 
ruled. If  the  defendant,  Corbet,  had  neglected  to  plead  the 
prior  judgment  in  bar,  he  could  not  avoid  the  second  judg« 
ment  fixim  being  rendered  against  him;  and  thus  his  only 
remedy  was  by  the  proceeding  which  he  instituted,  alleging 
the  payment  by  QU,  upon  the  judgment  against  him  for  the 
same  assault  This  he  might  do^  without  impugning  the 
doctrine  announced  by  Popham. 

Upon  the  authority  of  the  preceding  cases,  we  are  obliged 
to  say  that  the  recovery  against  Lathrop  is  a  good  bar  to  thia 
suit,  and  judgment  must  be  fiir  the  defendant 


XjMBioawtMD  Jtfpomirr  JMJJsn  Om  Jonm  Ibar-nusoB  m  a  bar  to  aa 
Mlkn  agidiMl  tha oUMTt  Saa  WkHe  t.  PkUbrki,  17  Am.  Dao.  2M|  Bbmmr. 
Onekmom^H  Id.  203^  and  notaa  to  thaaa  oaaaa  diimiMmg  tha  qmmiiaa  at 
kngth,  and  oituig  namaroai  mam.  Ilia  prindpal  oaaa  ia  oitod  with  approral 
ia  AMMtt  T.  i^lffoU;  13  R.  L  140;  bat  it  ia  diaapprarad  in  Zoai^  t.  ifiimwt 
S  WaQ.  14^  tha  court  holding  that  nothing  ahort  of  aatiafaotion  of  a  JadgnMal 
ia  traipaaa  will  bar  an  action  againal  anothar  Joint  trafpaaaar  who  waa  not 
a  party  to  tha  fiiat  aoit^  and  thati  wa  baliafa^  aooorda  with  tha  waj^  ei 
wtharity  npaa  thia  anbjaot 
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Phillips  v.  Pottbb. 

WBAJm  AA  Dmnamm  lo  Suit  om  Bond.  — While  m  p«H7  to  a  bond  ii  artoppod 
tA  law  from  ■howmg  want  of  oonrideration  or  a  difSnont  ^»«*«^^— »*^--> 
from  that  therein  contained,  or  frand  in  any  matter  collateral  to  the  ooo- 
■ideration,  yet  while  the  bond  remaina  ezeoatoryt  and  defendant  apaoially 
pleada  that  it  was  prooored  by  frand,  oofin,  and  mimepreeentitioii  d 
plaintiff,  setting  forth  wherein  soch  frand  oonslit^  and  thva  diowiag 
tiiait  it  feadhes  to  the  snbstsnoe  of  ^*»  <»w>«i<l— ^*>.«i—  li*  tm  maa  esftonBad 
from  ATailiag  himself  of  snoh  defense. 

Ths  cqpinion  contains  the  facts. 

Eameif  for  the  plamtiff. 

Lapham  and  Oreenej  tat  the  defendant 

By  Court,  Bullock,  J.  This  is  an  action  of  debt,  upon 
bond  with  condition.  The  breach  assigned  is  the  non-per- 
formance by  the  defendants  of  their  obligation  to  pay  fifteen 
hnndred  dollars  in  six  months  firom  the  date  of  the  bond. 
The  defendants,  by  their  third  and  fonrth  pleas,  aver  that  this 
obligation  was  procured  by  the  fraud,  covin,  and  misrepresen- 
tation of  the  plaintiff,  setting  forth  whercdn  the  fraud,  etc., 
consists.  The  plaintiff  replies  that  in  this  action  the  defend* 
ants  are  estopped  from  setting  up  this  defense;  to  which  repli- 
cation they  demur.  The  demurrer  therefore  raises  the  question 
of  the  sufficiency  of  the  pleas  and  of  the  replication. 

It  is  an  admitted  principle  that  in  general  a  party  ia 
estopped  to  deny  that  which  he  hath  solemnly  affirmed  under 
seal.  BzceptionB  to  this  general  principle  may  be  found  as 
well  established  as  the  rule  itselfl  Thus  a  trustee,  after  con- 
veyance to  his  CMivi  que  tnuiy  is  not  estopped  from  setting  up 
an  older  and  after-acquired  title;  or  a  lessee  from  denying  the 
title  of  his  lessor,  after  the  relation  has  ceased,  or  after  he  has 
been  evicted  by  a  title  paramount.  There  is  another  class  of 
cases,  admitted  exceptions  to  the  rule  above  stated,  as  when 
the  deed  is  fraudulentiy  read  to  an  illiterate  person;  when  a 
fidse  deed  is  substituted  for  the  real  one;  or  when,  from  the  im- 
becility of  age,  the  weakness  of  disease,  or  like  causes,  the 
covenantor  or  obligor  is  not  legally  competent  to  contract. 
These  cases  proceed  upon  the  acknowledged  principle  that  the 
instrument  is  not  the  deed  of  the  party  executing  it;  that  it 
is  a  nullity;  and  that  there  is  nothing  by  which  he  may  be 
estopped.  So  when  the  consideration  of  a  deed  is  illegal,  the 
party  claiming  under  it  is  not  permitted  to  enferce  it  either  mi 
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law  or  in  eqmty,  because  it  contravenes  good  morals  or  sound 
policy.  The  question  here  is,  whether,  at  common,  law,  the 
case  of  actual  fraud  forms  an  exception  to  this  general  rule, 
that  an  obligor  is  estopped  to  deny  his  own  sealed  acknowledg- 
ment, as  against  the  obligee;  in  other  words,  whether,  when 
the  party  who  has  practiced  a  fraud  seeks  to  enforce  his  own 
fraudulent  contract  against  the  party  upon  whom  the  fraud 
has  been  practiced,  the  party  wronged  can  plead  the  frtiud  in 
bar  of  the  action,  or  is  estopped  because  the  contract  is  under 
seal  That  one  who  has  practiced  fraud  shall  not  derive  any 
advantage  from  it,  is  a  rule  of  the  common  law  coeval  wiUi 
the  law  itselfl  In  the  earliest  of  the  reports  may  be  found 
adjudged  cases  where  not  only  bills  of  sale  of  goods  and  chat- 
tels, but  grants  and  fisoffments  of  lands,  and  judgments  of 
courty  are  set  aside  upon  this  principle:  Wood's  Inst.  299,  and 
eases  there  cited;  2  RolL  Abr.  28,  649;  Walrond  v.  PoUard,  3 
Dyer,  294  a;  Awmymous^  Id.  296  b;  WUkeB  v.  Morefooi^  Cro. 
Elis.  86;  HoughUm  v.  Rushby^  Skin.  257,  pL  4.  These  cases 
were  ruled  upon  the  obvious  doctrine  that  the  practice  of 
fraud,  or  covin,  in  the  procuring  of  a  contract,  was  against 
sound  morals  and  good  conscience,  and  courts  of  law  uni- 
formly refused  to  lend  their  aid  to  enforce  such  contracts.  Of 
the  various  early  acts  of  Parliament  relating  to  this  subject, 
the  purpose  was  to  define  a  new  remedy  rather  than  to  estab- 
lish any  new  right  The  leading  statute  of  13  Eliz.,  c.  5,  did 
not  import  any  new  rule  into  the  common  law.  Its  object 
was  ratiier  to  declare  what  the  common  law  was,  and  what  it 
had  been.  Lord  Coke,  in  two  different  references  to  this  stat- 
ute, says:  ''It  appeareth,"  by  its  enacting  clause,  '*  what  the 
law  was,  before  the  making  of  this  act":  Co.  lit.  290,  tit 
Release,  76,  tit  Bscuage.  "All  deceitful  practices  in  defraud- 
ing another  are  condemned  by  the  common  law,"  and  this 
'^without  the  express  provision  of  any  act  of  Parliament": 
2  Bac.  Abr.  694.  Of  the  like  opinion  was  Lord  Mansfield, 
who^  in  C<idogan  y.  Kennetty  Cowp.  434,  says:  "  The  rules  and 
principles  of  the  common  law,  as  now  universally  known  and 
understood,  are  so  strong  against  fraud  in  every  shape  that 
the  common  law  would  have  attained  every  end  proposed  by 
the  statutes  ":  13  Eliz.,  c.  6,  and  27  Elis.,  c.  4  Thus,  whether 
the  rule  that  fraud  in  the  consideration  of  a  contract  vitiates 
it,  rests  upon  the  common  law,  or  upon  the  statute,  in  either 
case  it  is  equally  affirmed. 
The  question  whether  courts  exercising  common-law,  as  con- 
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tradistingtiished  from  equity,  jurisdiction,  take  oognisanoe  of 
Buch  cases  when  the  contract  is  evidenced  by  a  sealed  instm- 
ment,  is  one  upon  which  the  authorities  are  not  agreed.  That 
a  party  who  has  been  defrauded  usually  invokes  the  aid  of  a 
court  of  equity,  there  is  no  doubt,  because  its  course  of  pro- 
cedure is  more  direct,  thorough,  and  searching,  its  remedies 
often  more  effective;  and  because,  also,  it  tends  to  limit  the 
number  of  actions.  These  are  some  of  the  reasons  assigned  by 
Blackstone,  who,  so  far  from  admitting  that  in  cases  of  fraud 
the  jurisdiction  of  a  court  of  equity  is  exclusive,  says,  that 
every  kind  of  fraud  is  equally  cognizable  at  law,  and  that 
some  frauds  are  only  cognisable  there:  8  Bla.  Com.  432,  87— 
89;  and  his  views  are  supported  by  the  case  of  Bright  v. 
Eynauj  1  Burr.  890,  where  the  fraud  went,  it  would  seem,  as 
well  to  the  consideration  as  to  the  execution  of  a  discharge^ 
when  Lord  Mansfield  distinctly  laid  down  the  principle  '^that 
courts  of  equity  and  courts  of  law  have  a  concurrent  jurisdic- 
tion to  suppress  and  relieve  against  fraud":  See  also  Coelshoii 
V.  Bennettj  2  Term  Rep.  765.  But  the  interposition  of  the  fir- 
mer is  often  necessary,  for  the  better  investigation  of  truth,  and 
to  give  more  complete  redress. 

In  Hayne  v.  MdUby^  8  Term  Rep.  440,  the  question  whether 
fraud  in  the  consideration  of  a  sealed  instrument  could  be 
pleaded  at  law,,  in  bar  of  the  action,  arose  directly.  The  ac- 
tion was  covenant,  for  using  a  patent  otherwise  than  agreed. 
The  plaintiff  demurred  to  the  pleas  of  the  defendant,  and 
assigned,  for  reasons,  that  the  defendant  was  estopped  by  his 
covenant  to  deny  that  the  invention  was  new,  or  that  the 
patentee  was  not  the  inventor.  But  the  court  (Kenyon,  C.  J.), 
without  dissent,  ruled  that  when  a  party  fiEdsely  pretends  to 
have  certain  exclusive  rights,  which  upon  terms  he  assigns  to 
another,  who  in  consideration  thereof  enters  into  the  covenant 
sued  upon,  the  party  sued  is  not  estopped  from  setting  up  that 
the  consideration  of  his  covenant  was  fraudulent  and  void; 
that  the  doctrine  of  estoppel  does  not  apply  to  the  party  who 
has  been  cheated  and  imposed  upon.  In  this  country,  there 
has  been  a  contrariety  of  decisions  upon  this  point.  A  num- 
ber of  cases  were  cited,  upon  the  argument,  from  the  New  York 
reports,  in  which  the  general  doctrine  is  laid  down  that  at  law 
such  fraud  only  as  goes  to  the  execution  of  a  specialty,  or  to 
its  illegality,  can  be  set  up  in  avoidance.  An  examination  of 
the  cases  will  show,  we  think,  that  in  some  of  them,  there  was 
a  mere  failure  of  consideration;  in  others,  the  fraud  did  not 
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reach  to  the  sabetanee  of  the  oooBideration*  or  to  the  essenoe 
of  the  oontraot,  but  only  to  some  collateral  matter.  In  Bel' 
den  V.  Daviesy  2  Hall,  447,  Oakley,  J.,  expressly  negatives 
the  idea  that  frand,  as  such,  can  be  pleaded  as  a  substantial 
«nd  independent  defense  at  law,  to  de£9at  a  sealed  instrument; 
because,  he  says,  that  when  such  an  instrument  is  executed 
understandingly,  and  with  a  ftill  knowledge  of  its  import,  its 
consideration  cannot  be  impeached  at  law,  except  upon  the 
ground  of  its  illegality. 

It  is  worthy  of  notice  that  no  leading  English  authority  is 
cited  in  aid  of  these  decisions.  They  all  rest  upon,  or  at  least 
tefar  to,  the  case  of  Dorian  y.  SammiSj  2  Johns.  179,  note,  which 
was  a  writ  of  error  from  Queen's  County,  and  in  reference  to 
which  it  has  been  said,  the  question  of  fraud  did  not  arise; 
and  this  view  of  that  case  is  strengthened  by  the  fact  that  the 
court,  in  giving  their  opinion,  remark  that  no  authority  can 
be  found  where  a  bond  has  been  set  aside  at  law,  unless  the 
coDsideratum  was  void,  or  there  had  been  fraud.  In  8t$v0n$ 
V.  Judson^  4  Wend.  478,  Savage,  C.  J.,  unwillingly  defers  to 
these  decisions,  and  places  the  opinion  of  the  court  upon  no 
other  ground  than  that  it  has  been  so  decided,  and  adds  that 
he  can  see  no  reason  why.  The  technicality  of  these  decisions, 
and  their  tendency  to  multiply  actions,  influenced,  no  doubt, 
{he  legislature  of  that  state  subsequently  to  enact  (2  R.  8.,  p. 
406,  sees.  77,  78)  that  a  seal  should  only  be  presumptive  evi- 
dence of  a  consideration;  and  opening  a  specialty  to  all  the 
defenses  at  law  of  a  simple  contract.  In  Pennsylvania,  the 
question  whether  fraud,  going  to  the  substance  of  the  consid- 
eraticQ  of  a  sealed  instrument,  can  be  set  up  in  bar  at  law, 
could  not,  until  a  recent  period,  well  arise  as  the  subject  of  a 
distinct  and  independent  abjudication;  because,  under  her 
sgrstem  of  jurisprudence,  the  courts  exercised  a  mixed  juris- 
diction, and  adnunistered  justice  in  each  case  as  it  arose, 
upon  the  blended  principles  of  law  and  equity. 

This  point  has  also  been  considered  in  the  supreme  court  of 
the  United  States.  The  views  of  that  tribunal  are  entitied  to 
Creat  weight.  In  the  case  referred  to>  which  was  that  of  JTarto- 
horn  V.  Pay,  19  How.  222,  this  question  was  not  the  material 
or  leading  question  involved.  Nelson,  J.,  does  say,  that  as  a 
general  rule,  fraud  in  the  consideration  of  a  sealed  instrument 
is  not  admissible  at  law  to  avoid  the  obligation;  but  the  rea- 
son he  assigns  is,  the  greater  ease  with  which  the  rights  and 
equities  of  all  parties  can  be  adjusted  in  a  court  of  equity; 
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and  he  indirectly  limita  the  application  of  this  role  to  thofls- 
states  where  the  two  systems  preyail,  afwrnning  that  such 
states  have  adopted  and  acted  upon  it  as  a  settled  mle  of 
practice.  The  case  at  bar  is  also  distingnishable  from  the 
case  last  referred  to,  in  this,  that  in  the  latter  case  the  con- 
tract had  been  in  part  executed. 

It  is  unnecessary  to  review  the  decisions  in  Massachusetts- 
upon  this  point,  because  it  was  admitted  at  the  argument 
that,  by  repeated  ac^udications  in  that  state,  it  had  been  set- 
tled that  fraud  and  imposition  in  the  consideration  of  a  sealed 
contract  might  be  set  up  as  a  competent  defense  at  law.  It 
was  said,  this  rule  had  its  origin  there,  in  the  fact  that  the 
courts  of  that  state  did  not  exercise  chancery  powers.  But 
we  think  a  better  reason  may  be  found  in  the  fact  that  thoee 
courts  have  adhered,  from  the  first,  to  the  common*law  prin- 
ciple that  fraud  vitiates  every  contract,  or  at  least  that  every 
such  contract  may  be  avoided,  as  well  at  law  as  in  equity,  and 
that  in  cases  of  fraud,  courts  of  law  exercise  concurrent  jurie- 
diction  with  courts  of  equity.  In  the  recent  case  of  Partridge 
V.  Meuer^  14  Oray,  182,  where  the  question  arose  at  law, 
whether  a  release  procured  by  fraud  might  be  avoided,  the 
court  state  that  such  an  agreement  cannot  be  set  up  by  the 
party  who  has  committed  the  fraud,  against  the  pariy  who  hae 
been  defrauded.  To  the  same  effect  are  the  cases  of  Wedlake  v. 
Sargentf  8  Eng.  L.  &  Eq.  404,  and  of  MaUalieu  v.  Hodg9onj  9 
Q.  B.  689;  S.  C,  71  Eng.  Com.  L.  689.  In  this  last  case, 
which  was  indebiUUu$  oMumjMti,  the  plea  was  release,  and 
the  replication  that  the  release  was  obtained  by  fraud  and 
covin.  In  lyAranda  v.  HouBianj  6  Car.  A  P.  611,  S.  C,  25  Eng. 
Com.  L.  616,  which  was  debt  upon  a  bond,  the  plea  was  fraud, 
covin,  and  misrepresentation  in  the  conaideratton.  In  Ewu^ 
V.  Edmonds^  18  Com.  B.  777,  S.  C,  76  Eng.  Com.  L.  777,  the  ac- 
tion was  covenant;  plea,  that  the  defimdant  was  induced  to- 
enter  into  the  covenant  by  false  and  fraudulent  misrepresenta- 
tions; and  in  other  cases  that  might  be  cited,  we  see  this  de- 
fense interposed  without  objection.  It  is  true  that  in  Maaom 
V.  Ditchboumej  1  Macl.  &  R.  460,  and  referred  to  in  80  Eng. 
Com.  L.  223,  Lord  Abinger  refused  to  permit  it  to  be  made, 
but  he  expressly  rests  the  decision  upon  his  opinion  of  what 
the  law  should  be,  rather  than  of  what  the  law  is.  The  evi- 
dence having  been  rejected,  the  defendant  moved  for  a  new 
trial;  and  the  court  made  the  rule  absolute,  in  order  that  the 
question  might  be  distinctly  raised,  when  it  was  held  that  the 
evidence  was  admissible. 
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Admitting  that  the  cases  may  not  all  be  reconciled,  the 
result  of  them,  we  think,  is,  that  when  a  party  to  a  sealed 
Lnstroment  actually  executes  it,  and  is  competent  to  execute* 
it,  and  is  not  deceived  as  to  its  actual  contents,  he  cannot 
avoid  it  upon  the  plea  of  non  eat/octum,  because  it  is  his  deed; 
and  while  also  he  is  estopped  at  law,  from  showing  a  want  of 
consideration,  or  a  different  consideration  from  that  actually 
contained  in  the  contract,  or  fraud  even  in  any  matter  collat- 
eral to  the  consideration,  yet  while  the  obligation  remains* 
executory,  and  the  defendant  specially  pleads  that  it  was 
procured  by  the  fraud,  covin,  and  misrepresentation  of  the 
plaintiff,  setting  forth  wherein  such-fraud  consists,  and  thus 
showing  to  the  court  that  it  reaches  to  the  substance  of  tho^ 
consideration,  such  a  party  is  not,  by  any  form  of  practice,  or 
by  any  rules  of  technical  law  adopted  or  acted  upon  in  this 
state,  estopped  from  availing  himself  of  such  a  defense.  Thi» 
conclusion  does  not,  of  necessity,  involve  the  decision  that 
such  an  obligation  is  void.  However  courts  may,  at  different 
times,  have  been  divided  in  opinion  upon  the  question  whether 
fraud,  going  not  to  the  execution  but  to  the  consideration  of  a 
deed,  renders  it  void  or  voidable  only,  they  all  agree  in  this, 
that  as  between  the  original  parties,  the  pariy  wronged  may, 
either  at  law  or  in  equity,  set  up  the  firaud,  and  may  avoid  it 
at  his  deotion.  In  such  cases,  therefore,  the  distinction  is 
rather  formal  and  technical  than  substantial  or  real;  while  in. 
questions  involving  the  rights  of  creditors  and  bona  fide  pur- 
chasers, the  distinction  becomes  of  primary  and  controllings 
importanoe. 

Here,  the  question  is  not  whether  equity  has  jurisdiction, 
but  whether  its  jurisdiction  is  exclusive.  In  many,  perhaps 
in  most,  cases  of  fraud,  from  the  nature  of  its  jurisdiction,  the 
the  variety  of  its  powers  and  remedies  as  well  as  of  the  pn^ 
cesses  through  which  its  remedies  are  enforced,  a  court  of 
equity  is  the  most  fit  instrumentality  to  adjust  the  conflicting 
rights  and  equities  of  all  parties,  meting  out  to  each  his  own 
exact  measure  of  equity;  but  it  does  not  thenceforth  follow 
that  when  a  party  is  sued  at  law  upon  an  executory  contract, 
and  pleads  to  the  action,  that  such  contract  is  void,  because  of 
actual  firaud  in  the  very  matter  upon  which  his  alleged  prom- 
ise rests,  that  he  is  estopped  from  so  pleading,  simply  because 
the  contract  is  under  seaL  It  will  be  noticed  that  there  is 
nothing  inequitable  in  allowing  this  defense  in  the  case  at 
bar,  since  our  refbsal  to  enforce  the  payment  of  the  two  sums 
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of  flfteen  himdnd  ddlan  and  of  five  hundied  doIlArs 
dear  the  condition  of  the  bond  of  the  only  stipolation  which 
the  pleas  aver,  and  the  denmrrer  to  them  admits,  was  pro- 
cued  by  fraud* 

The  seventh  replication  to  the  third  and  fimrth  pleas  Is 
overmlsd,  and  the  demnrrer  of  the  defendant  sustained. 


IkAVB  AB  Hsmnm  ie  Em  «v  Bosss  8m  AMu  t.  WdBimt,  SI 
DMuSI^MidBtftoSSL    As  tsfnnd  wmmdatrnm  gwmnXij,  wmCtit^Aimff 
e;  Mgrnfm.  «nI%  ^  IIIL 
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TBZA& 


Qaxoul  v.  Statb. 

OommT  ov  Owssb  k  an  mmtlal  i^gvtilwl 
d  tt«ft|  imlaw  iUs  !■  pfovvd,  ft  ouuio*  be  failnnd  fh&l  lamiy  bi* 


VoHBHUW  ov  Piionaerr  n  FkBRjHRrni  KvuMuiini  of  tiia  gnill  d  Um 
pOMeMor^  mp9€uJlj  if  hdd  ioqii  After  tha  ^>*«"»i<— *^>-  of  tlM  theft.  BbI 
Hm  mere  poeee«iion  of  property  ie  nofc  enidenoo  of  iti  oq^tion  and  Mpoc^ 
tetion  wiUumt  tha  ownar'a  oonaeot. 

Ovmi  ov  Pltomro  TamiH  of  hd  EzFLAjrAmnr  k  vpon  party  in  whoae  paa- 
atokn  property  k  f onnd»  wb««i  hk  aeooont^  ezpUnatory  of  ntik 
k  nnreaaonable  or  improoabk;  but  aa  a  general  prine^^  U 
derolyea  upon  the  atate  to  ahow  the  faUty  of  aaoh  azpUnation  when  ft 
k  natural  and  probable^  and  eatkfaotorily  aoooonti  for  aneh  poeeeaakaL 

TsBMor  Wbollt  VvmmovrKD  bt  Bvuijuium  bi  aa  eaaantial  partknlar  k 
ground  for  a  now  trkL 

FluxnoonoK  xubit  Idsmtifi  Smudt  FnoFUETT  found  hn  tiia  poaMaakn  ol 
tha  aoonaed,  with  that  for  tha  theft  of  whidh  he  k  bidkled,  and  thk  mnal 
bo  dona  by  tha  noat  diraet  and  poaitiTe  teatfanony  of  wbkb  tha  oaaa  k 
aoaoepttble. 

IvBiofiiBffT  xntjom  AsciaLi  766^  Pbtai.  Ctnm  of  Tfl(ia%  ohaiflwg  thafl^ 
mnat  allega  tha  poeaeiaion  from  whioh  tha  atolon  property  waa  taken. 

iNBicnoENT  againat  Garda  and  one  Deal  for  the  theft  of  two 
mnlei,  the  property  of  one  Bowlett    The  opinion  states  the 

N.  Q.  SheUey^  aUomey-generalj  fiar  the  appellee. 

By  Coorty  Moobb,  J.  The  taking  of  the  property  without 
the  consent  of  the  owner  is  an  essential  ingredient  of  the 
ofGmse  for  which  the  appellant  is  indicted.    And  unless  thia 
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is  proved,  we  cannot  infer  that  any  offense  has  been  com- 
mitted. Possession  of  stolen  property,  especially  if  recently 
after  the  commission  of  the  theft,  has  always  been  regarded  as 
presomptiye  evidence  of  the  guilt  of  the  possessor.  But  it  has 
never  been  held  that  the  mere  possession  of  property  is  evi- 
dence of  its  caption  and  asportation  without  the  owner's  con- 
HBent.  Althouf^  the  agent  of  the  owner  was  examined  as  a 
witness,  it  does  not  appear  from  the  record  that  there  was  evea 
an  effort  made  by  the  state  to  prove  that  the  mules,  alleged  to 
have  been  stolen,  were  taken  without  his  or  the  owner's  con- 
sent The  verdict  is,  consequently,  in  this  essential  particu* 
lar,  wholly  unsupported  by  the  evidence,  and  the  motion  tar  a 
new  trial  should  have  been  granted  by  the  court 

When  the  account  given  by  a  party  in  whose  poesessioii 
«tolen  property  is  found,  explanatory  of  his  possession  of  it,  is 
unreasonable  or  improbable,  the  onvs  of  proving  its  truth  lies 
on  him;  but  if  it  is  natural  and  probable,  and  satisfiactorily 
accounts  for  his  possession  of  the  property,  as  a  general  princi* 
pie,  it  devolves  upon  the  state  to  show  that  it  is  fedse:  Seginm 
V.  Crawhurstj  1  Car.  &  E.  370;  S.  C,  47  Eng.  Com.  L.  370. 
The  statement  made  in  the  presence  of  the  appellant  by  Deal, 
who  assumed  the  entire  guilt,  if  any  offense  had  been  com* 
mitted,  seems  to  be  a  reasonable  and  satisfactory  explanation 
of  the  appellant's  connection  with,  and  apparent  joint  posses- 
sion of,  the  property;  and  was  sufficient,  unless  in  some  man* 
ner  rebutted  by  the  state  to  have  exonerated  him  from  the 
presumption  of  guilt  arising  from  his  presence  with  it. 

It  was  also  incumbent  upon  the  state  to  identify  the  prop- 
erty found  in  the  possession  of  the  appellant  witii  that  tar 
the  theft  of  which  he  was  indicted.  And  this,  it  would  ap- 
pear from  the  case  of  Commonwealth  v.  Kiniaot^  4  Mass.  64A, 
must  be  done  by  the  most  direct  and  positive  testimony  of 
which  the  case  is  susceptible.  The  only  evidence  on  this 
point  before  the  jury  was  the  description  of  the  size  and  color 
of  the  mules  by  the  different  witnesses;  and  that  the  mules 
described  in  the  indictment  were  received  by  the  sheriff  from 
parties  who  were  present  when  those  found  in  appellant's  pos- 
session were  delivered  into  the  hands  of  the  justice  of  ths 
peace;  and  that  those  parties,  at  the  same  time,  placed  ths 
appellant  in  the  custody  of  the  sheriff,  together  with  the  mitti' 
fiuM  from  the  justice  committing  him  to  answer  for  the  offense 
for  which  he  was  subsequently  indicted.  This,  to  say  ths 
least  of  it,  is  a  much  more  unsatisfactory  character  of  testi- 
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mony  than  the  direct  and  poaitiye  proof  which  mighty  it  is 
mdent  in  this  case,  have  been  adduced.  But  as  the  evidence 
tended  so  support  the  verdict,  and  the  case  must  be  reversed 
on  other  grounds,  we  deem  it  unnecessary  to  determine 
whether  the  failure  of  the  state  to  identify  the  property  by 
more  direct  and  positive  testimony  would  be,  of  itself^  a  suffi- 
dent  cause  for  the  reversal  of  the  judgment 

Article  765  of  the  penal  code  makes  the  stealing  of  one  of 
the  domestic  animals  enumerated  in  it  a  distinct  offense  from 
theft  in  general,  as  defined  by  the  previous  articles.  But  in 
this  article  of  the  code  there  is  no  definition  of  the  offense  in- 
hibited by  it;  and  to  ascertaio  this  we  have  to  look  to  the  defi- 
nition of  theft  as  given  in  the  preceding  articles;  and  there  we 
find  that  the  allq^tion  of  the  possession  from  which  the  stolen 
property  was  taken  is  made  by  the  definition  of  the  offense  a 
necessary  ingredient  in  its  description.  This  allegation  is 
omitted  in  the  indictment  in  this  case;  it  is  therefore  defect- 
ive, and  the  motion  in  arrest  of  judgment  should  have  been 
sustained. 

The  judgment  is  reversed,  and  the  oause  remanded. 

Reversed  and  remanded. 


r,  Whit  OuaagciTUTM,  — >Ii  motfe  be  m  fiilimlmw  takbgwitiioiit  tts 
ownar's  OQOMnt:  Skii$  t.  Souihf  75  Am.  Dee.  200^  and  note  268;  BMmn  t. 
Stale,  78  U.  487;  aee  aIm  AMs  t.  Hmnfkrt^p  Id.  006^  and  notea  to  tbaae  eaaaa. 
An  tndiotnieiit  ia  ftttaUj  defaofchre  wldoh  doea  not  d^^ 
artgr  waa  taken  witiumt  the  oonaant  of  the  owner:  Johimn  t.  SitOet  80  Tex. 
8M^  eiting  the  prineipal  oaaa. 

PoaanaiDV  ov  Stoudt  FBomrr  aborily  altar  ita  loaa  by  the  owner  ia 
pnmuMXf/dy  evidenoe  of  gnilt  which  may  be  explained,  Imt  if  the  aeooaad 
Inla  to  give  »  aatiifaotory  explanation  aa  to  hia  poaaaaalon,  the  preaamption 
wfll  wanent »  eonnetion:  Bdoie  t.  Sitae,  72  Am.  Dea  168^  and  note  160. 

Whbi  Bbasohablb  Aocxyunr  n  Oivih  of  the  poaaaarion  of  gooda  leeantiy 
atolen,  it  ia  incnmbent  on  the  proaaoatioa  to  ahow  thst  anoh  aoooont  iafalaei 
/oMfT.iStefc^6iAm.Deo.l7fi.  The  principal  oaaa  ia  cited  in  iMer  t.  i9Me^ 
4Tex.  Appw  18^  to  the  pointa eontained  in  the  third  pangraph  of  jyOodiMk 


Naw  Tbial  wnjL  bs  OBAmsD  if  material  aOegRtifloa  aie  aot  profedi 
Slfom  T.  Oopee,  78  Am.  Deo.  108. 

iHDBonaiiT  Whiob  ixna  vor  Aluob  from  wheae  poaaaaaion  the  atolen 
property  ia  takoi,  ia  fataUy  defaotiTe  nndar  the  Texaa  atatnta:  Tkomae  ▼. 
Suae,  1  Tex.  App.  296;  Watte  r.  State,  6  Id.  264;  Cbia  t.  State,  12  Id.  22^ 
all  citing  the  prinoq^  oaaa. 

If  PnossomioH  Purs  nr  Kvuumbum  deelagaHflaa  made  by  the  acenaad, 
IheyMeboondbythemnnlaaath^arepMivedtebefriaas  Clmdkutr.Statet 
88  Tex.  686^  citiag  the  prino^al 
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Statiiodit  Madb  XV  Vmmubce  07  FUBOsnB  by  one  wbo  aMamMtlie 
lire  gailt  is  m  latiBiactory  explnnatinm  of  fhe  oooneotioii  of  the  eeomed  witl» 
the  joiiit  ponesiion  of  the  itolen  proper^,  and  unleae  rebutted  by  the  pgo— 
eatUm,  is  eaffideat  to  exonerate  him  tram  the  preeuinptioii  of  guilt:  Wrigki 
T.  Suae,  10  Tex.  App.  478;  WkMitm  ▼.  SUOe,  19  Id.  428^  both  dting  tii* 
pnnoipel  oue. 

Statbhuit  ov  Auuusid  with  Rhfjmv  to  ns  Rmrr  to  PwiPinTy 
when  tint  foond  in  tiie  poaiewion  d  stolen  property*  and  ezplaastiKy  «f 
mch  poaiewion,  if  probeUe  end  reeeooable  oeste  the  omm  on  tiie  pioeeeatiQA 
to pro?e  iti  falaty:  JliUler  t.  Siaie^  18  Tbez.  App.  88}  Joknamr.  SUOe,  IS U. 
181,  both  citing  the  prinoipel  oeoe. 

^T.T.«QAi«tmt  nr  Iadiuvmiht  tsit  SrouBf  FftopnTT  mm  teken  willuHt% 
the  owner's  ooneent  most  be  proved*  it  oaanot  be  intaied  or  pmsned;  ti 
may*  howerer,  be  proved  by  oironinstaatial  evidenee:  WU$m  t.  Butti^  1# 
Tex.  App.  487,  dting  the  prinoipel 
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/vxwMiHT  Lbn  oh  Lavd  €V  Dimeob  it  eabjeot  to  eriKy  eqvity  whleb  e» 
isted  agminit  the  land  in  the  banda  of  the  judgment  debtor  at  the  time  o# 
the  rendition  of  the  judgment;  and  equity  wiU  proteot  the  eqnitablo 
rights  of  third  persona  against  the  legal  lien,  and  will  limit  aaoh  lien  tm 
the  actoal  interest  which  the  judgment  debtor  has  in  the  estate.  Thi» 
rule  is  qualified  by  the  regLstration  laws  of  partionlar  statss. 

BisiTLTDro  Tnirsr  b  mrovD  CoHmPLATiON  of  Texas  statnts  respecting 
the  rights  of  creditors,  and  is  protected  against  one  who  acquires  a  Judg- 
ment lien  against  it  without  notice,  although  a  purchaser  in  good  faith, 
for  a  Valuable  consideration,  and  without  notice,  would  take  the  estat# 
discharged  of  the  trust. 

FuBCHASSB  AT  Shkbiit's  Sali^  without  notice  of  prior  equities,  takaa  the 
land  discharged  therefrom. 

OouBT  la  NOT  BouvD  TO  OivB  iHSXSVonoir,  where  the  efleot  of  it  wonld, 
perhaps,  be  to  cause  the  jury  to  attach  too  great  importance  to  evidanee 
too  meager  to  sustain  a  yerdict  upon  the  principle  inrolred  in  the  instm^ 
tion. 

Foanisiov,  to  bb  Eoutvalint  to  BaonraATioif,  or  to  amount  to  aotnal 
notice,  or  reasonable  information  of  the  claim  of  the  party  in  posaessioB, 
must  be  open  and  visible,  or  at  least  must  not  be  of  soeh  efaaraoter  m 
is  calculated  to  deceive  the  publia 

The  opinion  contains  fhe  facts. 

McCaU  and  Alexander^  and  Ooode^  for  the  appeUant. 
Herringy  for  fhe  appellees. 

By  Coorty  Bell,  J.  This  suit  was  instituted  by  the  aj^ 
pellees  to  reoover  from  the  appellant  and  others  a  certain  lot 
of  ground^  with  the  improvements  thereon,  in  the  town  of 
Waco. 
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It  appean  from  the  transcript  of  the  record,  that  at  the  fall 
term,  A.  D.  1856,  of  the  district  court  for  McLennan  County, 
one  James  H.  MuUins  recovered  a  judgment  for  the  sum  of 
1327.50,  besides  interest  and  costs,  against  John  J.  Blanken- 
ship,  who  was  a  defendant  in  this  present  suit,  in  the  court 
below.  Execution  issued  on  this  judgment  on  the  fifteenth 
day  of  December,  A.  D.  1856;  which  execution  was  levied  on 
the  lot  in  controversy  on  the  thirteenth  day  of  January,  A.  D 
1857,  and  the  lot  was  sold  on  the  third  day  of  March,  A.  D. 
1857,  when  Mullins  became  the  purchaser.  The  appellees, 
Douglas  and  Herring,  purchased  from  Mullins  in  the  month 
of  September,  A.  D.  1857.  It  also  appears  that  John  J. 
Blankenship  executed  a  deed  fisr  the  lot  in  controversy  to 
David  Blankenship,  the  appellant,  on  the  seventh  day  of  No- 
vember, A.  D.  1856,  which  appears  to  have  been  previous  to 
the  rendition  of  the  judgment  in  fiivor  of  Mullins  against 
John  J.  Blankenship. 

This  deed  from  J.  J.  Blankenship  to  the  appellant  was 
proven  fisr  registration  by  one  of  the  subscribing  witnesses, 
on  the  seventh  day  of  January,  A.  D.  1857  (which  was  previ- 
ous to  the  levy  of  Mullins's  execution),  and  was  recorded  on 
the  16th  of  January,  A.  D.  1857.  It  is  also  shown  that 
the  lot  of  land  in  question  was  conveyed  to  John  J.  Blanken- 
ship by  one  J.  W;  McCown  on  the  twelfth  day  of  March, 
A.  D.  1856;  and  there  was  some  evidence  to  the  effect  that 
the  lot  and  the  improvements  thereon  were  purchased  from 
McCown  by  John  J.  Blankenship  for  the  appellant,  David 
Blankenship,  with  the  property  and  funds  of  David  Blanken- 
ship, although  the  deed  from  McCown  was  executed  to  John 
J.  Blankenship.  The  building  upon  the  lot  in  controversy 
was  occupied  by  John  J.  Blankenship  for  the  usual  purposes 
of  merchandising,  until  about  the  time  of  the  rendition  of  the 
judgment  in  fiivor  of  Mullins,  when  he  sold  his  stock  of  goods 
to  another  person;  and  there  was  some  slight  evidence  of  acts 
of  ownership  over  the  property  by  the  appellant  while  it  was 
in  the  possession  of  John  J.  Blankenship.  This  evidence  was 
introduced,  of  course,  for  the  purpose  of  showing  a  possession 
by  David  Blankenship,  which  would  amount  to  "  reasonable 
information"  to  Mullins  of  his  (David  Blankenship's)  claim 
to  the  property. 

In  this  aspect  of  the  case,  the  judge  below  instructed  the 
Jury  as  fi>llows:  ^'If  you  believe  from  the  testimony  that  the 
judgment  rendered  in  favor  of  Mullins  against  John  J.  Blank- 
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ip  was  rendered  before  the  deed  from  John  Blankenahip 
to  David  Blankenship  was  recorded,  the  judgment  was  a  lien 
on  the  land  in  controversy,  and  the  sheriff's  sale  nnder  it 
passed  the  title."  The  present  appellant  seems  to  have  relied 
in  the  court  below  both  upon  his  unregistered  deed  of  the  7th 
of  November,  A.  D.  1866,  and  such  possession  as  amounted  to 
'* reasonable  information"  of  his  claim,  and  also  upon  his 
equity  growing  out  of  the  original  purchase  from  McCiown, 
which  he  tried  to  show  was  made  for  him,  and  with  his  prop- 
erty and  funds.  In  support  of  this  latter  view,  his  counsel 
asked  the  court  to  instruct  the  jury  in  the  following  tenns: 
^^If  the  jury  believe  from  the  testimony  that  David  Blanker* 
ship  frimished  the  money  which  was  to  pay  for  this  property, 
the  deed  being  taken  in  the  name  of  John  Blankenship,  his 
son,  raises  the  presumption  that  the  father  intended  it  as  mn 
advancement  or  gift  to  John  J.  Blankenship.  But  the  jury 
will  take  into  consideration  all  the  testimony  with  regard  to 
what  the  intention  of  the  parties  was  at  the  time,  and  if  they 
believe  from  this  testimony  that  at  the  time  of  the  trade 
[meaning  J.  J.  Blankenship's  trade  with  McCown],  and  not 
at  a  subsequent  time,  the  Blankenships  both  intended  that 
the  house  was  to  be  really  the  property  of  David  Blankenshipi 
and  not  the  property  of  John,  they  will  consider  John  J. 
Blankenship  a  trustee  for  the  father,  to  the  extent  of  the  money 
paid;  and  if  this  be  so,  John  J.  Blankenship  had  the  right, 
upon  this  consideration,  to  convey  to  David  Blankenship  a 
good  title  to  the  land,  unless  the  jury  can  find  from  the  evi- 
dence that  this  deed  was  made  subsequent  to  the  judgment 
being  rendered  in  favor  of  Mullins.  The  execution  of  the 
deed  from  J.  J.  Blankenship  to  David  Blankenship  does  not 
operate  in  this  case  as  an  estoppel  upon  the  rights  of  David 
Blankenship  springing  from  the  resulting  trust  in  his  iavor, 
if  there  was  any  such  resulting  trust."  There  was  verdict  and 
judgment  for  the  plaintiffs  below,  and  a  motion  for  a  new  trial, 
which  was  overruled. 

The  instruction  asked  by  the  counsel  for  the  present  appel- 
lant  on  the  trial  of  the  case  in  the  court  below,  was  not,  per* 
haps,  drawn  with  the  most  perfect  accuracy,  in  view  of  the 
law;  but  it  was  sufficiently  accurate  to  bring  distinctly  to  the 
view  of  the  court  the  proposition  that  there  was  an  equity  in 
David  Blankenship  growing  out  of  the  drcumstanoes  of  the 
original  purchase  from  McCown  by  John  J.  Blankenship, 
which  equity  was  entitled  to  protection  against  the  lien  of  the 
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judgment  recovered  by  Mollins.  And  we  are  of  opinion  that 
the  oonrt  below,  by  the  instruction  given,  confined  the  jury  to 
a  view  of  the  case  altogether  too  narrow.  It  seems  to  be  well 
settled  that  a  judgment  lien  on  the  land  of  a  debtor  is  sub- 
ject to  every  equity  which  existed  against  the  land  in  the 
hands  of  the  judgment  debtor  at  the  time  of  the  rendition  of 
the  judgment  And  courts  of  equity,  it  is  said,  will  protect 
the  equitable  rights  of  third  persons  against  the  legal  lieui 
and  will  limit  that  lien  to  the  actual  interest  which  the  judg* 
ment  debtor  has  in  the  estate:  KeirsUd  v.  Averyj  4  Paige  Ch« 
14,  15,  and  cases  dted.  This  doctrine  is  qualified  by  the 
registration  laws  of  particular  states,  prescribing  the  effect  of 
unrecorded  conveyances  and  mortgages  upon  the  rights  of 
purchasers  and  creditors.  And  although  in  the  present  in- 
stance the  lien  of  the  judgment  recovered  by  Mullins  would 
preyail  over  the  unregistered  deed  executed  by  J.  J.  Blanken- 
ship  to  David  Blankenship  on  the  7th  of  November,  1858, 
unless  it  were  shown  that  Mullins  had  ^^actual  notice  or  rea- 
sonable information  "  of  said  deed,  this  is  so  only  by  virtue  of 
our  statute  of  the  5th  of  February,  A.  D.  1841:  Oldham  and 
White,  art  1731.  If  the  property  in  controversy  was  pur- 
chased by  John  J.  Blankenship  with  the  funds  of  David 
Blankenship,  and  for  him,  then  the  equitable  estate  in  the 
land  was  in  David  Blankenship,  and  upon  proof  of  the  facts, 
the  land  might  have  been  sold  under  execution  for  the  debts 
of  David  Blankenship,  and  the  purchaser  could  have  main- 
tained his  action  against  John  J.  Blankenship  to  compel  a 
conveyance  of  the  legal  title.  This  kind  of  an  equity  is  be- 
yond the  contemplation  of  our  statute  of  registration  respect- 
ing the  rights  of  creditors.  It  is  true  that  a  purchaser  of  the 
estate,  under  these  circumstances,  firom  John  J.  Blankenship, 
in  good  faith,  that  is  to  say,  without  notice  and  for  a  valuable 
omsideration,  would  take  the  estate  discharged  of  the  equity 
of  David  Blankenship.  But  it  is  settled  that  one  who  acquires 
a  judgment  lien,  although  without  notice,  is  not  to  be  regarded 
in  the  light  of  a  purchaser  and  entitled  to  a  preference  over 
prior  equities:  See  Hare  and  Wallace's  Notes  to  2  Lead.  Cas. 
Eq.,  pt  1,  p.  75,  and  the  cases  there  cited.  It  is  proper  here 
to  call  attention  to  the  fact  that  at  the  time  of  the  sheriff's 
sale  on  the  3d  of  March,  1857,  David  Blankenship's  deed  was 
recorded;  and  it  appears  firom  the  record  that  Mullins  must 
have  also  had  actual  notice  of  David  Blankenship's  claim  at 
the  tune  he  purchased.    This  is  remarked,  because,  if  the 
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iheiiff 'b  sale  had  been  oonsninmated  without  any  notice  to 
Mnllina  of  the  equity  of  David  Blankenship,  he  then,  perhapSi 
would  have  occupied  the  position  of  an  ordinary  purchaser, 
and  might  have  taken  the  land  discharged  of  every  claim, 
whether  arising  under  an  unregistered  deed  or  a  mere  eqnity; 
though  upon  this  point  it  is  not  intended  to  express  any  an* 
thoritative  opinion. 

These  views  lead  us  to  the  conclusion  that  the  court  below 
erred  in  not  causing  the  jury  to  inquire  into  the  equity  of 
David  Blankenship,  growing  out  of  the  original  purchase  from 
McCown,  under  proper  instructions. 

K  David  Blankenship's  claim  had  rested  solely  upon  his 
unregistered  deed  of  the  7th  of  Novemberi  we  could  not  per* 
haps  have  held  that  the  court  below  erred,  in  view  of  the  evi- 
dence in  this  case,  in  refusing  to  give  the  instruction  asked  bj 
the  counsel  for  David  Blankenship,  to  the  effect  that  poflses 
sion  in  person  or  by  tenant  is  equivalent  to  registration,  eto. 
The  oomrt  is  not  bound  to  give  an  instruction  where,  as  in  this 
case,  the  effect  of  it  would  perhaps  be  to  cause  the  jury  to 
attach  too  great  importance  to  evidence  too  meager  to  sustain 
a  verdict  upon  the  principle  involved  in  the  instruction.  Pos* 
session,  to  be  equivalent  to  registration,  or  in  other  words,  to 
amount  to  actual  notice  or  reasonable  information  of  the  claim 
of  the  party  in  possession,  must  be  open  and  visible,  or  at  the 
least,  must  not  be  of  such  a  character  as  is  calculated  to  de- 
ceive the  public. 

The  judgment  of  the  oomrt  below  is  reversed,  and  the  cause 
remanded  for  further  inquiry  into  the  fiurts,  under  instraotions 
in  conformity  with  this  opinion. 

Reversed  and  remanded. 


JuDGMBirT  Lmr  n  Sumor  to  All  Eootrm  «iiiliBg  In  Ivror  cl  lUM 
pflnoni  M  to  the  debtor's  landa  »t  the  time  the  JndgnM&t  wm  rendaved;  Bth 
Cham  ▼•  Summer,  47  Am.  Dea  S06»  end  note  319;  Matter  qf  Hotpt,  19  Id.  SSB^ 
end  note  399.  The  pzindpel  eeee  is  dted  to  the  ebore  pointy  in  Oberikhr  ▼. 
Strcud,  33  Tex.  524;  Orme  ▼.  Boberti,  Id.  772;  Grace  t.  Wade,  46  Id.  fiSt^ 
S32;  Fraser  ▼.  Thaicher,  49  Id.  80;  Sirtrnd  r.  Obertkkr,  35  Id.  178;  Jmmkm 
r.  HaXben,  47  Id.  189. 

BovA  Fms  PUBOBJUUB  wiTHODT  KonoB  or  Tausry  lor  Tiliuble  oooaid- 
eration,  is  protected  in  equity  eren  egminst  the  ce&tid  qme  tnmU  Wjfee  t. 
72  Am.  Dea  149,  end  note  152.  The  prindpel  oese  is  dted  ia 
T.  Cole,  35  Tex.  471,  to  the  point  thst  an  innocent  pnrnheser  withenl 
notice  will  be  protected.  Bnt  if  he  has  notioe  oa  tlw  day  of  the  aale  and 
before  it  takes  pUc^  he  wiU  take  the  land  Mbjeot  to  »  aMrlyife  lisn  whiah 
exists  against  il 
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BamwoMQ  Twrntn  in  vor  Subjsot  to  tho  ngbfcntlon  Uwi  ol  Texu^ 
ttnd  the  righti  ol  pttrtioo  moat  bo  detemiinod  by  tbe  mpplioatUm  ci  the  gen- 
«al  piineiplee  of  efjnity:  Pother  r.  Coop,  60  Tex.  116^  117.  Snch  trust  wiU 
be  protected  egminit  the  Ilea  of  a  judgmieiit  creditor,  or  hie  aangneei»  withoat 
Botiee  of  the  trust:  Orme  t.  Jtobertt,  83  Id.  772,  both  dting  the  principa] 


BoHA  Rra  PuBQHAgiE  IT  BxBODTZcizr  Sali^  withoat  notioe  of  prior 
eqiiitiei»  takes  what  titles  See  Bdttey  t.  Oldham,  41  Am.  Dec  262,  and  note 
168;  SmUh  ▼.  Painier,  9  Id.  SAL  As  to  how  far  purchaser  is  protected  by 
r^giatratum  laws,  aee  HMer  t.  ibrAier,  4  Id.  417;  Jad^on  ▼.  Town,  15  Id. 
i06;  Bomer  t.  ^oft  64  Id.  460^  and  notes  to  these  cases.  A  purchaser  with- 
oat notice,  and  for  valae^  takee  the  estate  discharged  of  prior  equities  ATtating 
^^alnst  it:  Smkr  S  Oo.t.  LttrnMh,  59  Tex.  263;  Simpmm  r.  Chapman^  45 
U.  566.  Bat  if  he  has  notice^  he  taJLes  sabjeot  to  each  equities,  and  acqairee 
only  each  rights  as  the  execation  defendant  possessed:  Ottm  t.  Roberti,  83 
U.  772;  all  citing  the  principal  case.  That  it  ia  a  general  rale  that  a  par> 
ohaeer  at  exeoatum  aale  takee  only  each  title  as  the  execation  debtor  had, 
see  OmngriA  t.  FoUa,  57  Am.  Dec  681,  and  note  634;  Polk  r,  ChOlani,  34  Id. 
410^  and  note  418.  A  Judgment  lien  will  prevail  against  an  unregistered  deed 
from  the  judgment  debtor,  such  lien  being  obtained  withoat  notice:  Oraee  r, 
Wmde,  45  Tex.  528;  Cktkert  ▼.  Boche^  59  Id.  465.  Bat  in  such  esse  where  one 
daims  an  equitable  estate  in  the  land,  not  within  the  contemplatUm  of  the 
legistf^  laws^  his  estate  is  not  within  the  liep  of  the  Judgment:  €frae$  r, 
Wardf  mpra.  And  where  the  judgment  creditor  holds  the  legal  title  under 
aa  vnregistsffed  trusty  an  execation  purchaser,  with  notioe  of  sooh  trust;  gets 
BO  title:  (Mmi  t.  BoAb,  mipr%  all  citing  the  principal  case 

Monaoaasi  with  OoHfEBUcrnra  Konci  of  a  former  lien  en  the  land  takes 
tide  sobjeet  to  soch  Uenx  Ddrnpim  ▼.  CbmgMZ;  63  Tex.  12;  eiting  the  prin^ 


OMMwat  Who  ATTAmnw  Lairo  to  which,  in  laol^  the  debtor  has  no  title 
cv  interest^  except  as  trostee^  acquires  no  lien,  unless  by  ▼irtue  of  the  register 
laws:  CalibiT.  BmnaU^  47  Tex.  170;  eiting  the  prino^al  case 

Oouwt  B  vor  BouvD  «o  Oxvi  IswrRVunoa  when  no  snfflniimt  erideDoe 
hse  been  introdaoed  to  warrant  a  finding  by  the  juryx  Paaoftsoof  RmB.Oo.y. 
WMU^  66  Am.  Dec  267;  eee  also  Crommdm  t.  Tkkm^  70  Id.  499,  and  note 
105;  ArownT.  iBtei^  lllA.  4^1  ChkafpR.R.  Coy.  QmrgOtliL 23^1  AXbt^ 
6MdW  Id.  685;  ^wifv  T.  BodmoN^  Id.  628^  and  notss  to  these  easee 

POflOMBkir  "WfcBifc  UsBBOOflUKiD  Dusl  whon  *^w«^«— ^»^  to  uoUeei  flea 
Hwdtr  T.  ir<itoo%  73  Am.  Dec  543;  Monism  t.  JCi%  74  U.  160|  Jtaffo  ▼. 
r,  64  U.  S84^  and  notes  to  these 


Jambs  v.  Jacques. 

190  TbxaSi  «».J 
AT  Kuwrnitf  Sau  ow  Laitd  held  under  a  trust  dead  eantaia* 
tag  a  stipnlatioB  that  ten  days'  notice  of  sals  ahoald  be  girea,  heoomes 
the  owner  ol  the  equity  of  redemption,  and  posesssad  d  the  same  rights 
that  the  maker  of  the  trust  deed  'retained  at  the  time  of  Its  exeonticn. 
Ho  twrnwii^  the  owner  of  the  land  subject  to  the  lien  d  the  debt  due  on 
tbe  trust  deed,  and  if  the  required  notioe  of  salsbgnm  hehasaij|^ 
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to  redaem  at  any  time  before  the  tale.  If  notice  of  sale  ia  waived  liy  the 
parties  to  the  tniat  deed,  and  a  tale  made  immediately,  he  oamiot  be 
thereby  defeated  of  hii  ri^t  to  redeem. 
8omT  ov  NoTK  SiouBsn  vr  Taxnrr  Deed,  by  paying  off  tlie  debt  tint 
■eonred,  beoomee  labetitated  to  the  rightiof  the  oreditomndar  the  trail 
deed,  and  may  enloroe  the  lien  for  reimbnneoMnt^  bat  not  in  aiioh  MHi* 
ae  toa£foet  the  rights  to  redeem  of  one  who  poroheeee  the  land  at 


Wm  BK»iai  SuBBTT  iqk  uee  HmnAin)  on  a  note  aeoved  by 
trnst  deed,  by  wliioh  the  eommnni^  property  and  her  lepaiapbe  ptupHlf 
are  pledged  for  the  payment  of  the  debt^  a  pnidiaaer  at  exeontum  sale  of 
the  land  cannot  hare  the  reipectlye  Uena  eo  adjnated  ae  to  apply  the 
eemmnnity  property  to  the  payment  of  the  judgment  onder  wfaieh  he 
'pBiehaeed,  and  the  eeparate  property  of  the  wife  to  the  payment  d  the 
oraditcr'B  lien  leouMd  by  the  traat  deed.  In  iiioh  caee  the  eeparate  prop- 
erty ia  not  liable  lor  the  judgment  lien,  bat  is  liable  lor  the  eredKtoiiV 
Uea  aftor  tte  eemmnnity  property  is  exhansted,  and  all  that  the  eseea- 
tien  pnidiaeer  can  daim  is  the  excess  ol  thoTalne  d  the  oommmity 
ptepstty  Offer  the  creditor's  lien. 

StJiT  againrt  Catharine  JacqaeSi  W.  B.  JaoqueSi  her  bnsbamiy 
Laura  Bheahan,  widow  of  John  Sheahan,  to  Bab}eot  certain 
•eparate  property  of  Mrs.  Sheahan  to  the  payment  of  a  deed 
of  tmsty  which,  together  with  notes  with  the  above-named 
parties  as  sureties,  was  executed  to  one  Vance  to  secure  the 
payment  of  borrowed  money.  The  deed  of  trust  conToyed 
community  property  of  Sheahan  and  wife,  and  also  an  adjoin* 
Ing  lot,  the  separate  property  of  the  wife.  The  deed  of  trust 
also  pioyided  that,  upon  the  maturity  of  the  debt,  the  land 
therein  mentioned  should  be  sold,  ten  days'  notice  of  such  sale 
being  given.  Three  days  subsequent  to  the  making  of  the 
deed  of  trust,  one  Belger  brought  suit  against  Sheahan,  and 
levied  an  attachment  on  the  community  property  of  Sheahan 
and  wife.  Belger  obtained  judgment,  levied  execution,  and 
the  lots  were  sold  to  James,  the  appellant.  On  the  same  day 
that  the  above-mentioned  execution  was  issued,  the  parties  to 
the  trust  deed  agreed  in  writing  that  the  property  therein 
mentioned  should  be  sold  without  any  notice  of  such  sale  being 
given,  and  on  the  day  of  the  sale  Catharine  Jacques  obtained 
an  assignment  of  the  trust  deed  and  notes,  to  herself  fitun 
Vance.  At  such  sale  she  became  the  purchaser  of  the  lots  and 
satisfied  the  deed  to  Vance,  whereupon  she  received  a  deed  to 
the  property  sold,  and  a  written  ratification  of  the  sale  ftom 
Sheahan  and  wife.  At  the  sale  above  mentioned,  the  separate 
property  of  Mrs.  Sheahan,  included  in  the  trust  deed,  was  not 
offered  for  sale,  and  appellant  claims  that  this  property  should 
have  been  first  sold,  and  the  proceeds  applied  to  the  extinguish- 
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snent  of  the  debt  Becmed  hj  the  deed  of  tniet,  lesring  the 
eonmnmity  property  of  Sheehaa  and  wife  to  eatiify  the  judg- 
ment obtahied  hy  Belger. 

Ikmiion  and  Hemon^  Sat  the  appeUant 
/•  A.  and  O.  W.  Patehalf  for  the  appellees. 

By  Court,  Bsu,  J.  We  axe  of  opinion  that  the  ease  made 
hy  the  pleadings  and  evidence  was  not  snffldentlj  presented 
to  the  consideration  of  the  jury  by  the  instructions  given  them; 
and  also  that  the  last  instruction  given  to  the  jnry  was  eno* 
neons.  It  is  not  enough  to  say  that  Belger  is  not  a  party  to 
this  snit^  and  that  no  one  is  entitled  to  complain  that  notice 
of  the  sflJe  under  the  deed  of  trust  was  not  given.  The  stipu- 
lation in  the  trust  deed  that  ten  days'  notice  of  sale  under  it 
should  be  given,  was  a  stipulation  in  favor  of  the  makers  of 
the  deed,  and  was  intended  to  secure  a  fidr  competition  at  the 
sale.  James,  by  virtue  of  his  purchase  at  the  sheriff's  sale, 
became  the  owner  of  the  equity  of  redemption,  and  possessed 
the  same  rights  that  the  makers  of  the  trust  deed  retained  at 
the  time  of  its  execution.  By  his  purchase,  James  became 
the  owner  of  the  property,  subject  to  the  lien  of  Vance  grow- 
ing out  of  the  trust  deed.  It  cannot  be  doubted  that  if  notice 
of  the  sale  had  been  given,  and  James  had  attended  the  place 
of  sale,  he  would  have  been  entitled  to  redeem  the  property  by 
paying  the  debt  due  to  Vance;  and  the  sale  could  not  have 
proceeded  in  the  fiuM  of  an  offer  by  James  to  redeem.  We  are 
of  opinion  that  Ifrs.  Jacques,  by  pftying  the  debt  to  Vance,  be- 
came substituted  to  all  his  rights  as  creditor  under  the  trust 
deed,  and  was  entitled  to  enforce  the  lien  upon  the  lots  for  hef 
reimbursement,  but  not  in  such  manner  as  to  affect  James's 
equity  of  redemption. 

The  true  controversy  here  is  between  James  and  Mrs.  Bhea- 
han;  and  we  are  of  opinion  that  James  cannot  claim  the  right 
to  have  the  respective  liens  so  adjusted  as  to  subject  the  lots 
which  were  community  property  to  the  Belger  judgment,  and 
the  piece  of  land  called  the  Bincon,  which  is  Mrs.  Sheahan's 
separate  property,  to  the  lien  of  the  deed  of  trust,  or  to  the 
payment  of  the  debt  to  Vance.  Mrs.  Sheahan  is  shown  to  be 
a  surety  ibr  her  husband  in  the  note  to  Vance.  Her  separate 
property  is  in  no  way  liable  to  the  judgment  in  fSeivor  of  Bel- 
ger. It  is  true,  her  separate  property  is  liable  to  the  debt  of 
Vance^  but  only  in  connection  with  community  property,  which 
ought  flxst  to  be  exhausted.    In  this  state  of  case,  to  adjust 
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the  liens  of  Vanoe  and  Belger  in  such  a  way  as  to  make  the 
separate  property  of  Mrs.  Sheahan  liable  to  the  whole  of  the 
Vance  debt,  is  to  deprive  her  of  a  right,  vis.,  to  have  the  com- 
munity property  first  made  subject  to  that  debt;  and  would  be 
the  same  thing  in  the  end  as  to  make  her  separate  property 
liable  to  the  judgment  of  Belger. 

All  that  James  can  claim  is  the  excess  of  {he  value  of  the 
k>ts  over  the  debt  to  Vance,  and  this  much  be  can  claim« 
because  he  has  the  equity  of  redemption. 

The  lots  ought  to  have  been  sold  by  the  trustee,  or  by  some 
one  properly  substituted  by  him,  or  by  the  makers  of  the  trust 
deed,  with  his  consent,  after  the  notice  stipulated  for  in  the 
deed,  so  that  James  might  have  had  an  opportunity  to  redeem. 
That  this  may  be  done,  the  judgment  is  reversed,  and  the 
cause  remanded. 

If  it  could  be  shown  that  the  pmpetty  was,  at  the  time  of 
the  purchase  by  James,  of  greater  value  than  the  amount  of 
flie  debt  to  Vance,  and  that  by  reason  of  the  accumulation 
cf  interest  on  that  debt,  and  the  depreciation  in  value  of  the 
|H!operty,  it  was  not  now  of  value  sufficient  to  pay  the  Vance 
debt,  such  facts  might  give  rise  to  equities,  or  might  affect  the 
lights  of  parties;  but  we  cannot  discuss  such  possibilities  at 
the  present  time. 

Reversed  and  remanded. 

Puaumsia  at  Ruuuxnui  Sals  Suuibiui  to  Tnu  ov  ^umiuht  I^noai 
Bm8tmnpr.ffenrpttlAm.l)te.WHLp9rlifr.Wheaar9nid.4Ui  OmpM 
V.  Lame,  Sd  Id.  889,  and  note  84i. 

SuBirr  PATnro  Dnv  ov  FtevoiFAL  ia  cntilited  to  be  isbcogaiad  to  tbt 
enditor*!  righti  and  MoavitiMs  JAcMIt./^  iri0;78A]ii.  I>oo.li61,aadii0to 
KL 

ICiBiPP  WoMAir's  OoTBAOBi  OFSiJaiTmiAr^  tHwfliar  — foweaMa  agMmt 
htt  aapacata  aatatas  Sea  WUhrd  v.  Buimaut  77  Am.  Dae.  866^  and  aola  872| 
7€kr.  Ikderer,  78  Id.  Sia»  and  note  226. 

ttia  propwritiMi  that  **  a  par^  in  poaaaariflOf  ^l*-'j**»^i*g  mdflr  oonulata  and 
leoordad  ooafijyiBMib  ia  not  afiaoiad  by  a  daovaa  of  fofodoaora  agMaat  a 
Twdor  akaai  and  a  ado  aadis  anoh  a  dooreo  woold  bo  furfholual  la 
As  ti«K  a*  an  sfwH  se  ao  to  tat  off  Ua  dotaoao  ^idMl  As  lin.* 
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AbNOLD   t;.   JONBB. 

[9iTnu%W.l 

EVLB  CBAV  ^^■'MiMg  CaMMJMU  AMM  AXWWEBAMiM  fOT  til  MHB  HOT   OTHp 

doasd  by  tfaa  Mfe  «yf  Qod  or  tlie  puUio  <n«miei^  is  lo— dtd  in  Juliet  mA 

ttmmd  poli^  and  ihoald  not  bo  deported  from. 
Otaama  OABsmui  amm  Iiabu  although  tliey  aot  with  oootion  and  pn^ 

doBOo  nnleoi  the  looi  wao  oecaoiomod  by  the  aot  ol  God,  or  ni|^t  sol 

hoTO  been  profonted  by  any  poniblo  degree  of  oaatliMi  and  oflbrl 
Fabol  Brmnroi  b  JjumtOMSMLM  to  Taiy  or  oontnidiot  the  tvoia  of  m  will* 


Thi  opiiiloli  mifBdantlj  states  the  CmsIb. 

NowUn  and  Herring  j  for  tlie  appeUant, 
/.  Craikj  fisr  the  appellee. 

Bj  Conrty  Bsll,  J.  We  aie  of  the  opinion  that  fhero  Is  no 
error  in  the  judgment  The  main  question  upon  the  trial 
below  wasi  whether  the  appellants  were  common  carriers  or 
not.  This  question  was  furly  submitted  by  the  court  to  the 
jury,  under  proper  instructions  concerning  the  liability  of  com- 
mon carriers.  There  is  a  great  diversity  of  decision  ujKm 
questions  arising  upon  this  interesting  branch  of  the  law,  and 
courts  have  sometimes  been  found  willing  to  strain  principles 
for  the  sake  of  attaining  what  has  been  thought  to  be  the 
justica  of  the  particular  case.  But  the  old  rule  that  the  com* 
mon  oarrier  is  answerable  ibr  all  losses  which  are  not  ooca- 
sioned  by  the  aot  of  God  and  public  enemiesi  is  founded  aliko 
in  justioe  and  in  sound  policy,  and  ought  never  to  be  departed 
from.  Chanoellor  Kent  expresses  his  admiration  of  ^the 
steady  and  firm  support  which  the  English  courts  of  justica 
have  unifoirmly  and  inflexibly  given  to  the  salutary  roles  of 
law  on  this  subject,  without  bending  to  popular  sympathies, 
or  yielding  to  the  hardships  of  a  particular  case."  In  the 
piesent  case,  alibough  it  is  shown  that  the  carriers  acted  with 
eaotion  and  prudence,  it  cannot  be  said  that  the  loss  was  occa- 
sioned by  the  aot  of  God,  or  that  it  might  not  have  been  pre- 
vented by  some  posdble  degree  of  caution  and  effort 

Wo  think  there  was  no  error  in  rejecting  the  testimony  d 
the  witness  Oakes.  It  was  not  offered  upon  the  general  quea> 
tfam  whether  the  defendants  below  were  common  carriers  or 
not;  but  it  was  evidently  intended  to  contradict  or  vary  the 
written  oontraot  entered  into  by  the  parties.    The  rule  of  evi* 
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denoe  which  reqnixed  the  ocmrt  to  rcjeotsodi  taiiimony  Ib  toa 
familiar  tor  diflcqwdon  or  remari^. 

The  judgment  of  the  court  below  is  affirmed. 

Jod^nent  affirmed. 

Oomoir  CAiotfWBi  in  Jmwwmmm  laAimff  Au»  hommmmgkikmBmam^ 
riottid  by  the  Mt  of  Qod  «r  pfoUio  eMoiian  Wtlat  t.  IHlidmu  #a  IK.  JL  Qfc, 
V8Ain.I>ao.400^aiidBoto4e7;  €r  the  oonomim  ■■gUgnnnt  d  tte 
•Dtx  PmmIT  t.  Pmm.  A.  J2.  Ox,  U.  M4f  «r  by  aaddntel  snd 

PiBOL  Bvmsiroi  n  IwimiwiiBUi  to  wy  cr  aoBtndiol 
r.  .Bmy»  68  Aa.  Dm.  468|  IVttbT.  JCMi^  71  UL  Wi  ffmmf  ▼.  JEwf^H^ 

SMk  MiA  Aotet  to 


OASES 


SUPREME   COURT 


VEBMOHT. 


Willis  v.  Fbabmak. 


m  YnMon,  44.1 

hu»  Fad  iQft  wim  TMaenmmaar  Wmnm,  AKn  Uhd  Am  OooomD  wm 
Fabthiubip  PvBTCm^  win  be  r^gudad  m  pHtnenliip  proptrfy»  eviA 
IB  A  0outfUf  my  bsfcwMB  pMrtoAnhip  tncL  prifite  cnditon  for  ptiority* 

Ctoiiiw»  ov  Qm  HmBm  ov  PAKnrxBiBiF  osimofc  haT9  his  daM  Mtiiflad 
ovi  of  bii  optdilor^i  interest  in  the  partnership  fondi^  unless  snffl^iUMt 
Msels  lemsin  to  pay  sU  the  firm  ereditocs.  If  the  partnersh^  is  iasol- 
wtmJk^  the  firm  orediton  haTo  a  li^t  to  ha^e  all  tlie  pruperty  iqjplied  to 
the  paymsnt  of  their  debts. 

CtamoB  07  Mmwwi  ov  Firm,  Whuib  imswiBM  Bnooim  I»ni.Tm^ 
who  has  attadied  his  debtor's  interest  in  eome  partoership  pruysit|» 
prior  to  sneli  insolfsnoy,  oaanot  have  his  lien  dirested  by  it  This  ii  n^ 
although  Jndgmant  was  not  rendsred  vntil  after  the  insolTeney. 


Bill  in  chancery.    The  opinion  states  the  fiusts. 
BmUan  and  Bay^  for  the  orator. 

^]r  Court,  Poland,  C.  J.  Abbott  and  Lindsay  were  partners 
in  the  business  of  hotel-keeping,  staging,  keeping  livery-stable, 
etc,  at  Lancaster,  New  Hampshire,  from  1860  to  1859. 

On  the  twenty-seventh  day  of  September,  1866,  they  par- 
chased  a  fimn,  partly  in  Guildhall,  and  partly  in  Lunenburgh, 
Vermont,  for  the  price  of  five  hundred  dollars,  and  took  a 
conveyance  of  the  same  to  themselves  jointly,  but  they  were 
not  described  in  the  deed  as  partners.  But  from  the  evidence 
in  the  case  we  are  satisfied  that  the  land  was  paid  for  with 
company  funds,  and  was  occupied  and  used  for  the  partner- 
benefit,  so  that  the  same  was  really  partnership  property 

C19 
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Mid  thoold  bo  80  logudody  oyen  in  a  cootroverBy  botwooo 
partnenhip  and  priTate  creditors  for  priority. 

The  defendant.  Freeman,  a  private  creditor  of  lindaaj,  on 
the  80th  of  December,  1857,  commenced  a  floit  upon  his  debt» 
and  attached  an  undivided  half  of  said  land,  as  the  property 
of  Lindsay.  He  recovered  judgment  against  Lindsay  at  the 
September  term  of  the  Essex  County  court,  1858,  and  on  the 
twenty-eighth  day  of  December,  1858,  duly  set  off  one  undi- 
vided half  of  said  fiurm  in  part  satisfSeiction  of  his  execution. 
The  orator's  intestate  was  a  creditor  of  the  firm,  and  com* 
meneed  a  suit  on  his  debt,  and  attached  said  tsam  on  the  6th 
of  September,  1858,  as  the  property  of  the  firm. 

The  orator's  intestate  recovered  a  judgment,  at  the  Septem* 
ber  term  of  the  Essex  County  court,  1858,  took  out  his  ez»» 
eution,  and  on  the  eleventh  day  of  November,  1858,  caused  a 
setoff  of  said  fiurm  to  be  made  to  satisfy  his  execntioD. 

Abbott  and  Lindsay  foiled  hi  the  fidl  of  1868,  but  the  case 
fbmishes  no  evidence  but  that  when  the  defendant  Freeman 
made  his  attachment  in  1857,  they  were  entirely  solvent 

Various  other  matters  have  been  introduced  in  evidence, 
but  as  the  decision  of  the  case  does  not  make  them  material, 
the  above  statement  is  sufficient.  The  orator's  bill  is  brought 
for  the  purpose  of  eigoining  the  defendant.  Freeman,  fimn  tak- 
ing possession  of  the  one  undivided  half  of  the  form  set  off  on 
his  execulton,  and  firom  setting  up  any  title  under  his  levy,  as 
against  the  orator. 

It  is  now  well  settled  that  a  creditor  of  one  member  of  a 
partuership  cannot  take  the  interest  of  such  partner  in  any 
article  of  the  partnership  property,  unless  enough  is  left  te 
satisfy  the  creditors  of  the  firm,  and  if  the  partnership  be  in* 
solvent,  the  partnership  creditors  have  the  right  to  have  the 
partnership  property  applied  to  the  payment  of  their  debts. 

The  right  of  the  defendant.  Freeman,  must  be  determined  by 
the  state  of  things  in  1857,  when  he  made  his  attaohmont 
There  is  no  evidence  but  that,  at  that  time,  Abbott  and  Liod* 
say  had  ample  property  aside  firom  this  form  to  pay  all  their 
firm  debts.  The  defendant  had,  therefore,  a  right  to  attach 
the  interest  of  Lindsay  in  the  form,  and  appropriate  it  to  the 
payment  of  his  debt,  and  having  thus  rightfoUy  acquired  a 
lien  upon  the  land  by  his  attachment,  it  could  not  be  divested 
by  the  subsequent  insolvency  of  the  partnership. 

This  principle  seems  to  be  settled  in  the  following  eases: 
WoihbwmY.  Bank  of  BeUamFaUs^  19 YtaiSi  Ru9$y.Fay,Q9 
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I(L  381.    Upon  this  gnmnd,  we  all  agree  that  the  decree  of 
the  ohancellor  diRmiiwing  the  orator^s  bill  must  be  affirmed. 


Rbal  Braxb  or  PABrmnflBir,  bow  Hud:  8m  JHOm  t.  Bro¥mp  71  Aa. 
Dm.  700;  WiOktm  t.  Xom^  78  Id.  191«  and  note. 

CanxiTOM  or  Febm  au  Bhtriad  to  ■■  Ymt  SASumD  nuaf  Fabt- 
VKBsmr  Fdhm^  and  tlM  Mpwate  crediton  from  tfao  indhridwd  faads;  bvl 
Ihii  nd>  Ml  i^plitd  cnly  whw  tfaiM  »  a  daflejanoy  in  on»  of  th>  fcmdi.  Al^ 
■oliito  iaaolmoy  ia  nol^  howofar,  raqnirad,  for  if  a  ilnn  ia  baraly  aolranl  and 
ao  mBK%  haling  Jnafe  raflldaBi  to  pay  ita  eraditon^  tha  eraditoni  ^  iadirid* 
nalparlMnoaiuioloaaioin.    And  m  it  wiU  ba  of  tta  aapawba  luds  Ail* 
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my  of  aaaanilyy  aneh  m  the  law  raoogniaai^  iMoltB  aillMr  from  a  gnml 

a  implied  from  tha  aadating  naeeanty;  and  vsdtj  of  pi 

temar  tima  i^paara  to  ha  tha  f oondatum  of  tlie  liffat 

Action  of  trepaaa  9uaf9  oIoiMttiik  Defendant  pleaded  that  it 
was  impoeaible  for  him  to  reach  the  highway  withont  passing 
orer  the  plaintiff's  dose  in  the  manner  charged.  He  made 
no  awrment  of  anyformer  unity  of  ownership  or  possessum 
of  said  doses.  The  oonrt  adjudged  the  plea  snfBciimt  on 
demurrer. 

AniMtt,  ibr  the  plaintiill 

JStfnmndt,  for  the  defendants. 

By  Coort,  Babbbtt,  J.  The  plea  Justifies  the  alleged  tres- 
pass, on  the  ground  of  a  right  in  the  defimdants  of  a  way  of 
neoessityy  a  right  created  by  the  neoesdty,  and  in  no  manner 
derived  from  grant,  reservation,  or  prescription.  The  cases 
are  nnmerous  in  which  a  way  of  necessity,  as  it  is  called,  has 
been  upheld;  but  in  most  instances,  it  has  been  on  the  ground 
of  a  grant  or  reservation  implied  from  the  necessity.  There 
are  some  cases  in  which  the  reason  assigned  for  the  decision 
seems  to  fiivor  the  idea  that  a  right  of  way  may  be  created  by 
the  necessity ,  irrespective  and  independent  of  any  grant  or  res- 
ervation, either  express  or  implied.  The  one  most  directly  to 
tins  effect  is  DutUm  v.  TayUr^  2  Lutw.  1487.  That  case,  in  its 
(acts,  fidls  within  the  principle  announced  by  the  court  in 
dedding  Clark  v.  Oogge^  Cro.  Jac.  170,  vis.:  ^*If  a  man  hatb 
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fimr  doses  lying  togeihery  and  sells  three  of  them,  reserving 
the  middle  olos^,  and  hath  not  any  way  thereto  but  through 
one  of  those  which  he  sold,  although  he  reserved  not  any  way, 
yet  shall  he  have  it,  as  reserved  unto  him  by  the  law."  The 
case  of  Chiehetter  v.  Lethbridgej  Willes,  71,  cited  by  counsel 
for  the  defendants,  does  not  sustain  the  doctrine  involved  in 
the  reason  assigned  for  the  decision  in  DtUton  v.  STayler,  2 
Lutw.  1487,  viz.,  '^  that  the  public  good  required  that  the  land 
should  not  be  unoccupied."  It  was,  under  the  second  count 
which  alone  was  sustained,  a  case  of  prescription,  in  which 
the  necessity  was  needlessly  alleged  as  showing  the  origm  of 
the  user  that  had  ripened  into  a  right  by  prescription. 

The  case  of  Clark  v.  Cogge^  Gro.  Jac.  170,  which  was  also 
cited  by  the  defendants'  counsel,  was  the  ordinary  <me  of  an 
Implied  grant  of  a  way.  Hawtan  v.  Frearmm^  8  Term  Rep.  60^ 
was  put  on  the  same  ground  by  Lord  Eenyon,  though  connflel 
urged  the  right  upon  the  principle  and  authority  of  DutUm  ▼. 
Taylevy  2  Lutw.  1487.  The  ground  on  which  the  dedsion  in 
HowUm  V.  Frearsony  «upra,  was  put,  in  connection  with  the  re- 
marks of  Lord  Eenyon,  casts  a  cloud  upon  the  soundness  if  not 
tipon  the  authority  of  the  decision,  for  the  reason  assigned  in 
DutUm  V.  TayleTj  2  Lutw.  1487.  He  says:  ^'  Even  upon  the  gen- 
eral ground,  I  was  prepared  to  submit  to  the  express  authority 
of  the  case  in  Lutwich,  though  I  cannot  say  that  my  reason  has 
been  convinced  by  it.  There  are  great  difficulties  in  the  ques- 
tion; but  ii^the  other  mode  of  considering  the  case  [vis.,  as 
an  implied  grant],  those  difficulties  are  gotten  rid  of  idto- 
gether,  and  it  falls  within  all  the  authorities,  which  are  not 
controverted,  even  by  the  plaintiff." 

In  1  Saund.  823  a,  note  6,  the  cases  are  collated,  and  the 
doctrine  educed  is,  that  a  way  of  necessity,  such  as  the  law 
recognises,  results  either  from  a  grant  or  reservation  implied 
from  the  existing  necessity,  and  that  unity  of  possession  at 
some  former  time  appears  to  be  the  foundation  of  the  right. 

In  BvUard  v.  JJarrison,  4  Maule  &  S.  387,  the  third  plea  was, 
in  substance,  the  same  as  the  one  now  under  consideration;  and 
after  fuU  argument.  Lord  Ellenborough,  with  some  sjnrit  and 
great  point,  says:  ''  Then  as  to  this  being  well  pleaded  as  a 
way  of  necessity,  it  is  pleaded  without  showing  any  unity  of 
possession  or  prescription  whereby  the  land  over  which  the 

way  is  claimed  became  chargeable It  seems  to  sup* 

pose  that  whenever  a  man  has  not  another  way,  he  has  a  right 
to  go  over  his  neighbor's  close.     But  this  b  not  so»"  etc    Ha 


^An.  1862.]  Tract  v.  Athxbxoh.  82S 

ihen  refars  to  note  6  in  1  Sannd.  323  a,  as  oontaining  the  law 
of  the  sabjeot,  and  manner  of  pleading  a  way  of  neoeesity, 
Tery  aoonrately  detailed,  and  saying  '^  it  is  a  thing  of  grant,'' 
etc. 

In  Proctor  ▼.  Hodgmm^  29  Bng.  L.  &  Eq.  453,  in  the  court  of 
-exchequer,  the  sulgeot  is  involTed  and  discussed;  and  the  doc- 
trine in  the  note  on  1  Saund.  828  a,  and  as  held  by  Lord 
Ellenborough,  in  B^Mard  ▼•  Harrimm^  4  Maule  &  S.  387,  is 
disserted  and  applied  by  the  court  The  same  view  of  the  law 
is  explicitly  stated  in  Woolryoh  on  the  Law  of  Ways,  72,  note  9, 
4ks  well  as  in  Oale  and  Whatdy  on  Basements,  upon  a  review 
of  all  the  oases,  pp.  68  et  seq.;  see  also  Woolrych,  pp.  20,  21. 

The  doubt  expressed  in  Hammond's  N.  P.,  198,  as  to  the 
doctrine  of  that  note  in  Saunders,  would  seem  to  be  quieted 
by  the  authorities  above  cited. 

Whatever  may  be  the  tendency  of  some  of  the  cases,  includ- 
ing that  of  Dutton  ▼.  -Tayler,  2  Lutw.  1487,  the  review  we  have 
^ven  shows  that  the  law  of  the  subject  is,  for  the  present,  set- 
tled in  England. 

80  fiur  as  we  have  been  referred  to^  or  have  been  able  to  ex- 
amine cases  in  this  country,  they  seem  to  be  uniform  in  hold- 
ing or  countenancing  the  doctrine  that  now  prevails  in 
England.  In  NichoU  v.  Lues,  24  Pick.  102  [85  Aul  Dec.  302], 
the  subject  was  fully  discussed,  and  the  cases  were  reviewed 
by  counsel  and  in  the  opinion  of  the  court,  delivered  by  Mor- 
ton, J.,  who  says:  ^'  The  deed  of  the  grantor  as  xduch  creates 
the  way  of  necessity  as  it  does  the  way  of  grant.  The  only 
difTerence  between  the  two  is,  that  one  is  granted  by  express 

words,  and  the  other  only  by  implication It  is  not  the 

necessity  which  creates  the  right  of  way,  but  the  £ur  construc- 
tion of  the  acts  of  the  parties.  No  necessity  will  justify  an 
•entry  on  another's  land,"  etc. 

In  CiMM  V.  iVerUtetf,  15  Conn.  39  [38  Aul  Dec.  61],  the 
subject  was  thoroughly  considered,  and  the  leading  cases  were 
cited.  Waite,  J.,  states  the  law,  in  substance,  as  it  is  stated 
in  the  note  in  Saunders,  cited  aupra,  and  remarks:  '^  And  al- 
though it  is  called  a  way  of  necessity,  yet  in  strictness  the 
necessity  does  not  create  the  way,  but  merely  furnishes  evi- 
dence as  to  the  real  intention  of  the  parties."  The  same 
<sase  came  before  the  court  agun,  and  is  reported  in  16 
Conn.  423.  The  court  say:  *'A  way  of  necessity  can  only  be 
created  in  lands  owned  by  the  grantor  at  the  time  of  the  con- 
WftJMOj  and  must  be  either  reserved  in  the  lands  conveyed^ 
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fixr  {he  benefit  of  the  grantor,  or  created  in  other  landa  of  the 
grantor  for  the  benefit  of  the  grantee.  It  arieee  from  a  taix 
constmction  of  the  deed  as  to  the  presumed  intent  of  the  par- 
ties. And  it  afiects  nobody  but  the  parties  to  the  deed,  and 
those  claiming  under  them.'' 

In  Seeley  y.  Bishopj  19  Conn.  134,  Ellsworth,  J.,  says:  ^Ln 
the  case  of  CoUiru  v.  Prentice^  15  Id.  39  [38  Am.  Dec.  61],  this 
oourt  recognised  fully,  and  to  as  great  an  extent  as  any  other 
court,  the  doctrine  of  a  way  of  necessity.''  The  case  of  Pierce 
▼.  SeUecky  18  Id.  321,  cited  by  the  defendants'  counsel,  doe» 
not  present  any  view  of  the  law  difibrent  from,  or  in  any  way 
modifying,  the  doctrine  stated  and  held  in  CclUne  ▼.  Prentice^ 
eupra.  In  Briee  v.  /ZandoII,  7  Gill  A  J.  349,  it  is  held  that  the 
fact  that  a  person  has  no  right  of  way,  except  over  the  defend* 
ant's  land,  is  not,  of  itself^  sufficient  to  give  him  a  right  of  way 
from  necessity. 

Chancellor  Kent,  3  Com.  423,  424,  afber  referring  to  yarious 
English  cases,  states  the  doctrine  contained  in  Sergeant  Wil- 
liams' note,  cited  «tfpra,  and  says:  ^'This  would  be  placing  the 
right  upon  a  reasonable  foundation,  and  one  consistent  with 
the  general  principles  of  the  law":  3  Cru.  Dig.  37.  In  a 
learned  note  by  Professor  Oreenleaf,  it  is  said:  *^But  necessity 
alone,  without  reference  to  any  relations  between  the  respectiye 
owners  of  the  land,  is  not  sufficient  to  create  this  right."  He 
then  cites  BaUard  t.  Harrieony  4  Maule  A  S.  387,  Sergeant 
Williams's  note,  Woolrych  on  Ways,  and  3  Kent's  Com.  423, 
424,  as  they  are  cited  eupra. 

From  this  reference  to  the  American  cases  and  books,  It 
appears  that  the  law  of  the  subject,  as  now  held  in  England,  it 
received  and  adopted  in  this  country  to  a  sufficient  extent  to 
warrant  the  court  in  adopting  the  same  doctrine,  so  fSsir  as  it  it 
applicable  in  this  case.  Indeed,  if  the  question  were  now 
resting  in  general  principles,  unafiected  by  the  discussions  and 
decisions  to  which  reference  has  been  made,  we  should  be 
very  slow  to  hold  that  the  necessity  of  a  land-owner,  for  a 
convenient  way  to  and  from  his  land,  would  create  in  him  the 
right  to  encumber  the  land  of  a  contiguous  owner  with  the 
servitude  of  such  way,  independently  of  some  former  unity  of 
ownership  of  the  two  parcels,  and  Uie  implication  of  a  grant 
or  reservation  of  such  right,  and  independently  of  any  right 
established  by  prescription. 

If  this  right,  as  claimed  by  the  defendants  in  this  ease, 
were  to  be  put  on  the  ground  of  the  requirements  of  the  pob- 
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lie  goody  as  was  done  in  assigning  the  reason  for  the  dedsion 
in  DutUm  v.  Tayler^  2  Lutw.  1487,  it  might  with  propriety  be 
suggested,  whether  the  constitutional  provision,  as  to  taking 
private  property  for  public  use  without  compensation,  would 
not  challenge  consideration  as  a  conclusive  objection  to  the 
claim. 

The  provisions  of  the  statute  for  pent  or  bridle  roads  seem 
te  have  been  made  to  answer  to  all  the  real  necessities  for  a 
way,  such  as  is  claimed  to  be  needed  in  this  case,  and  at  the 
same  time  to  yield  a  due  regard  to  the  principle  and  spirit  as 
well  as  to  the  letter  of  that  provision  of  the  constitution. 

On  the  whole,  we  are  satisfied  that  the  plea  cannot  be  sus- 
tained, either  upon  principle  or  authority. 

The  judgment  is  therefore  reversed. 


OmAmoB  nr  Dwmd  or  WiBBAKxr  mat  bavs  Wat  of  NsuiauTi  awwrn 
Lahp  OBiimx>:  Brigkam  t.  SmUh,  64  Am.  Deo.  76.  Bat  tike  right  of  way 
la  not  Incident  to  tike  grant  nnlew  there  be  an  aotoal  neoeenty,  and  not  m 
mere  inoonTenienoe:  Screven  t.  Chtgork^  Id.  747;  Hatt  t.  McLeod,  74  Id. 
400.  Bight  of  way  to  land  deyiaed,  over  other  land  of  testator^  ia  appur- 
tenant to  the  land  deriaedy  and  pamiee  by  a  oony^yanoe  thereof  without  ex* 
pieoB  mentioni  LUe  r,  Hcdky^  76  Id.  838;  aee  tike  oaaea  ooUeetedinthe  notes 
to  theae  oaaaa.  In  a  note  to  Cooper  t.  Jfin^pln^  85  Id.  46^  the  qaeatioa  d^ 
eidad  la  the  prino^^  oaae  la  ^^twiw^r 
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IS6  vnMom,  U6.] 

AvnuM  Qbbaxib  Dakaoib  thah  Fbovxd  ia  no  TariaaM. 

Fabol  BviiMuus  n  Aiwimtbt.i  ov  Pabt  of  Qra  Pastt  to  Wi 

AoRSSMSBT,  when  it  shows  that  the  relaticms  of  tiie  partiea  were  spe- 
cially confidential^  that  the  plaintiff  had  great  confidence  in  the  defend- 
ant^ and  relied  upon  his  advioe^  and  waa  likely  to  be  goided  by  itt 

OdnrmniTiAL  BsLAnoir  vaxwwxs  Two  PMBSoxni  mm  bb  Showh  to  Bzm 
AT  Tna  DnmnunT  is  claimed  to  have  defranded  plaintiff  by  a  Tioli^ 
tioa  of  it.  VHiere  an  estrangement  between  two  persona  who  formerly 
oconpied  ooofidential  relatiooa  toward  each  other  is  shown  prior  to  the 
time  one  dainw  to  have  been  damaged  by  relying  upon  the  advice  and 
diaoloaorea  ol  the  other,  the  former  has  no  canse  of  action  for  the  frand. 

Wmdb  Qhb  Who  Ooouma  Oojifidmitial  Rblatiok  towabos  Anothbb 
Wmo  n  Owmot  of  Sohb  Shaabb  of  Stock  teUa  the  latter  that  a  large 
iBsessinent  is  about  to  be  leyied  upon  the  stock,  witiioat  at  the  same 
time  teDing  her  other  facts  within  his  knowledge  which  would  enhanoe 
her  confidence  in  the  valne  ol  her  property,  whereby  she  is  induced  to 
sell  her  stock  to  defendant  at  a  price  much  below  its  true  yalue,  he  la 
liable  for  damagee  for  his  frand,  the  measure  of  which  would  be  tiie  dil- 
larence  between  the  price  paid,  and  the  trae  ¥alue  of  the  stock. 
Ax.  Dna  Vol.  L 
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On  Who  wlab  nnr  FBAUDuuEirTLT  Induoid  to  Sell  Pbopbktt  at 
PUOB  FAS  BXLOW  ITS  Vajjte,  uid  afterwardi  disooFen  the  frand,  doM 
not  wiire  the  fraud  by  aooepting  the  amoimt  agreed  to  be  paid  for  the 
property.  She  may  claim  the  amount  due  her  imdsr  the  oonteaet^  and 
•till  haye  an  action  against  the  defendant  to  leoover  oompeneation  for 
the  injury  oooairioned  by  hia  fraud. 

Cask.  Plaintiff  alleged  that  she  was  the  owner  of  fiftj 
•hares  of  mining  stock  of  the  true  value  of  which  she  was 
ignorant,  and  that  defendant  undertook  to  inform  her  of  its 
true  value;  that  he  knew  its  value  to  he  thirteen  hundred  dol- 
lars, but  concealed  this  knowledge  fixim  plaintiff,  and  fraudu- 
lently induced  plaintiff  to  beUeve  that  the  stock  was  of  a  much 
less  value;  that  for  the  purpose  of  depreciating  its  value  in 
her  estimation,  he  represent^  to  her  that  the  stock  was  about 
to  be  heavily  assessed,  whereas  the  assessment  which  was  to 
be  levied  was  a  very  immaterial  sum;  that  plaintiff  relied 
upon  the  representations  of  defendant,  and  consequently  be- 
lieved the  stock  to  be  of  much  less  than  its  true  value,  and 
that  she  thereupon  transferred  the  stock  to  defendant  for  $275. 
Plaintiff  introduced  evidence  supporting  the  allegations  of  her 
declaration.  She  showed  that  defendant,  in  December,  1857, 
had  $276  of  her  money  on  hand;  that  he  said  he  wanted  to 
do  something  for  her;  that  he  wanted  to  make  her  independent, 
and  that  he  thought  that  if  he  purchased  some  of  the  shares 
of  the  Franklin  Mining  Company  that  it  would  be  a  splendid 
investment;  that  the  investment  would  pay  twenty  per  cent 
the  first  two  years;  that  defendant  was  interested  in  the  stock 
himself^  and  that  he  would  keep  her  informed  as  to  its  value 
and  condition.  Defendant  offered  to  make  a  written  agree- 
ment with  plaintiff,  guaranteeing  to  take  the  stock  back  at 
the  end  of  two  years,  with  the  twenty  per  cent  added  for  the 
same  sum  of  $276,  if  she  did  not  at  the  time  wish  to  keep  the 
stock.  Plaintiff,  having  no  knowledge  of  her  own  on  the  sub- 
ject, accepted  his  terms,  and  he  delivered  to  her  the  written 
agreement.  Defendant's  counsel  objected  to  parol  evidence 
of  what  was  said  by  the  parties  in  relation  to  tiie  transaction. 
The  court  admitted  what  was  said  previous  to  and  at  the  time 
of  TWftViTig  the  contract,  as  showing  the  situation  and  relation 
of  the  parties.  Plaintiff  also  showed  that  in  June,  1859,  after 
the  above-described  representations  of  the  defendant  tending 
to  depreciate  the  value  of  the  stock  in  her  mind,  she  sent  word 
tc  him  that  she  had  concluded  to  have  him  take  back  the 
stock  in  accordance  with  the  terms  of  his  contract;  that  de- 
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fendant  assontedy  and  paid  her  $94.50,  and  his  note  payable 
in  six  months  for  $290.50.  This  note  has  since  been  paid. 
At  this  time  the  stock  was  worth  thirteen  hondred  dollars, 
which  fjAct  was  well  known  to  defendant,  but  that  plaintiff 
was  entirely  ignorant  of  it,  and  relied  upon  the  defendant's 
oorrectly  in&rming  her  as  to  its  tme  value.  The  evidence  of 
the  defendant  was  of  a  character  to  negative  all  the  proof  of 
theplaintafil 

BoberUj  BriggSj  and  Niehokon^  for  the  defendant. 
Linaley  and  /Votil,  and  PhdpSy  for  the  plaintafil 

By  Court,  Aldis,  J.  L  As  to  the  alleged  variance,  it  may 
be  observed  that  it  consists  in  averring  the  injury  occasioned 
by  the  plaintiff's  fraud  to  be  greater  than  it  was  proved  to  be. 
But  in  the  averment  of  damages,  it  is  not  necessary  to  be  exact; 
and  the  proof  need  not  sustain  the  allegations  in  this  respect. 

n.  The  parol  evidence  was  admissible  as  tending  to  show 
the  fraud, — not  as  qualifying  the  written  contract  It  tended 
to  show  a  special  confidence  and  relation  between  the  parties 
in  regard  to  this  business,  and  if  proved  to  the  satisfaction  of 
the  jury  to  have  existed  in  the  outset,  and  to  have  continued 
to  the  time  of  the  repurchase  by  the  defendant,  must  mate- 
rially have  given  character  to  both  the  defendant's  words  and 
silence,  as  intended  to  induce  the  plaintiff  to  act  under  a  de- 
lusion. This  leads  us  to  the  main  point,  viz.,  the  testimony 
on  the  part  of  the  plaintiff,  and  the  charge  of  the  court  in  re- 
gard to  it.  The  testimony  of  the  plaintiff  tended  to  show  that 
the  defendant,  in  advising  her  to  buy  fifty  shares  of  mining 
stock,  professed  to  act  as  her  friend,  from  a  desire  to  invest 
her  money  so  as  to  make  her  independent,  and  in  a  mode  that 
was  to  be  kept  secret  from  all  but  her  father  and  mother,  and 
with  his  own  guaranty  that  she  should  get  back  her  money 
and  at  least  twenty  per  cent  interest  He  told  her  that  as  he 
was  interested  in  the  stock«  he  would  keep  her  informed  as  to 
its  situation  and  value,  and  that  he  should  go  to  the  mines  in 
June,  1859,  This  declaration  of  the  defendant  is  to  be  con- 
sidered in  connection  with  the  (sLCt  that  by  the  written  con- 
tract, he  was  to  decide  on  the  let  of  July,  1859,  to  keep  or  to 
sell  her  stock.  That  such  language  would  strongly  tend  to 
beget  confidence  and  trust  in  the  defendant,  and  lead  the 
plaintiff  to  rely  upon  his  advice,  and  to  be  guided  by  it  on  his 
expected  return  from  the  mines  in  June,  1859,  is  obvious.  This 
must  have  been  the  purpose  for  which  he  thus  advised  her;  and 
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we  think  he  must  have  been  aware  of  the  effect  that  it  produced 
on  her  mind  at  that  time. 

Now  if  this  relation  of  trust  and  confidence  continued  from 
December,  1857,  when  she  bought  the  stock,  to  July,  1859, 
when  she  sold  it  to  the  defendant,  and  he,  at  the  time  of  hia 
purchase,  knew  that  she  thus  trusted  in  and  relied  upon  hie 
fHendship  and  advice  in  this  matter,  it  was  clearly  his  duty 
to  tell  her  of  its  real  value,  and  it  was  a  fraud  to  take  advan- 
tage of  her  ignorance  and  buy  it  at  about  a  quarter  of  its  mar- 
ket price.  But  if  during  this  period  of  time  this  relation  of 
oonfidence  ceased  to  exist,  and  alienation  and  distrust  had 
taken  its  place,  then  it  is  obvious  that  he  could  not  have  sup- 
posed she  was  relying  upon  his  friendship  and  advice  in  this 
business,  and  was  not  under  obligation  to  give  her  informatioa 
in  regard  to  the  value  of  her  stock. 

There  was  testimony  on  the  part  of  the  defendant  tending 
lo  establish  this  state  of  facts.  The  fraud  of  the  defendant 
(if  any)  consisted  in  taking  advantage  of  the  confidenco 
which  he  knew  the  plaintiff  put  in  him,  and  which  he  had 
•ought  to  win;  but  if  she  had  lost  her  confidence  in  him,  ha 
ooold  no  longer  take  advantage  of  it. 

The  court  distinctly  stated  to  the  jury  that  no  obligation 
fasted  upon  the  defendant  by  virtue  of  the  contract  to  inform 
her  of  the  real  value  of  the  stock.  To  have  required  that, 
would  have  been  to  add  a  new  clause  to  the  contract  The 
court  then  proceeded  to  refer  to  those  circumstances  which 
gave  rise  to  a  relation  of  trust  and  confidence  between  the 
parties  in  this  matter,  and  made  it  the  duty  of  the  defendant 
to  inform  her  of  what  he  knew  as  to  the  value  of  the  stock,  and 
then  said  to  the  jury,  '^  because  he  had  placed  himself  in  such 
a  relation,  it  would  be  a  fraud  in  him  to  receive  back  the  stock 
without  giving  her  the  knowledge  he  possessed."  This  put 
the  case  clearly  on  the  ground  of  fraud  in  taking  advantage 
of  a  confidence  he  had  sought,  and  which  he  knew  was  placed 
in  him. 

The  doubt  we  have  felt  in  regard  to  the  correctness  of  the 
charge  in  this  respect  is,  whether  the  court  sufficiently  caDed 
the  attention  of  the  jury  to  thd  fact  that  this  relation  of  con* 
fidence  must  exist  between  the  parties  at  the  time  of  the  re- 
purchase  by  the  defendant,  and  to  those  circumstances  shown 
on  the  part  of  the  defendant  tending  to  prove  that  the  relation 
had  ceased  to  exist.  We  have  carefully  examined  the  excep- 
tions on  this  point,  and  cannot  but  regret  that  the  statement  m 
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this  respect  is  not  more  satisfactory.  It  does  not  appear  that 
the  defendant  in  his  requests  to  the  court  called  their  atten- 
tion to  this  part  of  the  defense,  or  made  any  request  in  regard 
to  it.  The  defendant's  evidence  was  admitted.  The  court 
treated  the  promise  of  the  defendant  to  inform  her  of  the 
dtoation  and  value  of  the  stock  from  time  to  time  as  a  con- 
tinuing promise^  and  seem  to  carry  the  idea  that  the  plaintiff 
must  have  continued  to  rely  on  it.  As  there  is  no  direct  re- 
quest to  charge  in  regard  to  this  part  of  the  defense,  and  as 
no  exception  was  taken  on  the  ground  of  an  omission  in  this 
respect,  and  as  it  would  have  been  the  duty  of  the  defendant 
to  have  called  the  attention  of  the  court  to  this  point,  if  not 
sufficiently  referred  to  in  the  charge,  and  as  the  general  tenor 
of  the  charge  seems  to  require  that  the  confidence  should  have 
existed  at  the  time  of  the  resale,  we  think  we  should  not  be 
justified  in  opening  the  case  on  this  ground. 

The  defendant  further  claims  that  the  charge  of  the  court  in 
regard  to  the  representation  made  by  the  defendant,  that  there 
was  about  to  be  a  large  assessment  made  upon  the  stock,  was 
incorrect.  The  substance  of  the  charge  is, — if  the  defendant 
said  this  with  a  view  to  mislead  the  plaintiff  as  to  the  value  of 
the  stock, — if  the  fact  was  calculated  to  depreciate  its  value, 
and  to  induce  her  to  sell  at  a  price  less  than  the  value,  and 
she  was  thereby  deceived  and  induced  to  sell,  he  would  be  lia- 
ble, unless  he  disclosed  his  knowledge  of  facts  tending  to 
enhance  its  value. 

1.  This  does  not  assume,  as  matter  of  law,  that  the  fact 
would  depreciate  its  value,  and  induce  her  to  selL  That  ques- 
tion is  left  to  the  jury.  It  is  obvious  that,  ordinarily,  an  assess- 
ment of  twenty-five  per  cent  upon  stock,  unexplained,  would 
lead  the  holder  to  suspect  something  might  be  wrong;  espe* 
dally  if  it  was  not  expected  by  stockholders  that  such  an  addi- 
tional payment  was  to  be  made.  So  if  the  holder  of  the  stock 
was  a  poor  person,  and  unable,  without  trouble  and  inconven- 
ience, to  raise  the  sum  assessed,  it  would  tend  to  induce  such 
person  to  sell  the  stock.  We  think  the  evidence  admissible, 
as  tending  to  show  that  the  defendant  made  declarations 
which  he  must  have  been  aware  would  embarrass  the  plaintiff, 
and  lead  her  to  wish  to  part  with  her  stock. 

It  was  telling  the  truth,  but  not  the  whole  truth.  It  was 
telling  it  in  a  manner  to  produce  the  effect  of  a  falsehood.  The 
defendant  must  have  felt  that  what  he  said  would  depress  the 
plaintiff's  estimate  of  her  stock, — would  lead  her  to  think  its 
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value  much  less  than  it  was;  and  he  knew  she  was  ignorant 
of  its  true  value.  Now  he  might  be  silent, — might  say  noth* 
ing;  but  he  had  no  right  to  produce  a  delusion  by  his  language, 
and  knowingly  take  advantage  of  it  for  his  own  benefit.  This 
was  not  fair  dealing,  and  was  very  properly  characteriied  in 
the  charge  of  the  court 

m.  It  is  further  claimed  that  the  receipt  by  the  plaintiff  cvf 
the  amount  of  the  note  given  for  the  stock,  after  she  knew  of 
the  fraud,  was  a  ratification  of  the  contract,  so  that  she  cannoi 
now  sue  for  the  deceit. 

Let  us  consider  what  the  rights  of  the  parties  were  whan  the 
defendant  had,  by  fraud,  procured  a  transfer  of  the  stock  to 
himself. 

1.  As  to  the  defendant,  it  is  obvious  that  he  could  not  take 
advantage  of  his  own  wrong, — he  could  not  reednd  the  eon- 
tract,  but  was  bound  by  it  to  pay  the  note. 

2.  As  to  the  plaintiff,  as  fraud  avoided  the  contract^  she 
had  the  right,  if  she  saw  fit,  upon  discovery  of  the  fraud,  to 
treat  the  contract  as  wholly  at  an  end, — to  return  to  the  de- 
fendant his  note,  and  demand  a  reccmveyanoe  of  the  stock. 
This  would  have  been  to  rescind  or  disaflBrm  the  contract.  If 
she  thought  that  the  stock  would  continue  to  advance  in  value 
and  remain  a  highly  profitable  investment^  she  might  have 
deemed  it  for  her  interest  to  have  back  the  stock;  and  in 
order  to  accomplish  this,  she  should  have  given  notice  imme- 
diately to  the  defendant,  that  she  disaffirmed  the  contract  and 
demanded  back  her  stock.  But  she  was  not  bound  to  do  thia. 
She  might  claim  what  was  due  her  by  contract^  and  also  rely 
upon  her  right  to  recover  her  damages,  for  the  amount  of 
which  she  had  been  defrauded, — which  would  be  the  di£brenoe 
between  what  the  defendant  had  agreed  to  pay  her  for  the 
stock  and  its  true  value.  In  such  case,  she  would  have  rati- 
fied the  contract,  but  would  not  have  thereby  waived  her 
claim  to  damages. 

The  fallacy  of  the  defendant's  claim  is  this:  that  it  suppoaea 
a  ratification  of  the  contract  to  be  a  waiver  of  the  right  to  re- 
cover damages.  Not  at  alL  The  plaintiff  has  the  right  to 
hold  the  defendant  to  his  contract,  and  also  to  recover  of  him 
compensation  for  the  injury  occasioned  by  his  fraud.  How 
can  the  defendant  complain  of  this?  It  is  but  making  the 
plaintiff  good.  It  cannot  injure  the  defendant,  or  deprive  him 
of  any  defense,  or  impair  any  right. 

If  the  plaintiff  had  seen  fit  to  rescind  the  contract,  but  had 
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waited  an  unreasonable  time  before  giving  notice^ — pondering 
upon  the  fiuctuations  and  chances  of  the  market  before  mak- 
ing a  decision, — the  defendant  might  perhaps  say  with  justice 
that  snch  delay  tended  to  deprive  him  of  his  reasonable  oppor- 
tcmity  to  sell,  and  that  he  might  well  suppose  she  had  con- 
cluded to  ratify  the  sale,  and  ask  not  for  her  stock,  but  only 
for  damages.  Her  right  to  her  damages  was  perfect  when  the 
fraud  was  committed.  It  is  a  right  not  legally  to  be  eztin- 
goished,  but  by  compensation  or  by  voluntary  release.  To 
infer  a  release  of  the  damage  from  her  receiving  payment  of 
the  note,  would  be  putting  an  unreasonable  construction  on 
the  act  She  thereby  takes  what  the  defendant  agreed  to  pay, 
and  neither  claims  nor  relinquishes  her  rights  growing  out  of 
the  fiwud. 

The  case  dted  by  the  defendant,  Clark  v.  Le  CreUj  9  Bam. 
A  C.  67,  only  shows  that  though  the  vendor  of  goods  sold 
thioui^  fraud,  and  upon  a  credit,  might  sue  in  trover  for  the 
goods  before  the  credit  expires,  yet  if  he  proceed  upon  the 
oontract  of  sale,  he  cannot  sue  till  the  credit  has  expired. 
The  principle  of  that  case  does  not  conflict  with  the  plaintiff's 
right  to  recover  his  damages  after  receiving  payment  of  the 
note.  When  he  sues  upon  the  contract,  he  must  be  bound  by 
it;  but  when  damage  results  from  the  fraud,  beyond  what  he 
can  recover  by  contract,  he  can  also  recover  in  an  action  on  the 
case  for  the  deceit. 

In  2  Parsons  on  Contracts,  278,  in  a  note,  it  is  said:  "  If  a 
party  defrauded  brings  an  action  on  the  contract  to  enforce  it, 
he  thereby  waives  the  frauds,  and  affirms  the  contract."  The 
authorities  dted  to  sustain  this  are  Selway  v.  Fogg^  5  Mees.  A 
W.  88,  and  Saratoga  &  8.  R.  R.  Co.  v.  Row^  24  Wend.  74  [35 
Am.  Dec.  598]. 

In  Selway  v.  Fogg^  supra,  the  action  was  assumprit  for  work 
in  carting  away  rubbiBh.  The  plaintiff,  induced  by  the  fraudu* 
lent  representations  of  the  defendant  as  to  the  depth  of  the 
rubbiBh,  agreed  to  do  the  work  for  fifteen  pounds,  which  had 
been  paid  him.  He  sought  by  this  action  to  recover  for  the 
value  of  his  work  above  the  fifteen  pounds.  It  appeared  that 
the  plaintiff  had  knowledge  of  the  circumstances  indicative  of 
the  fittud  before  the  work  was  finished.  Upon  the  trial,  Abin- 
ger,  C.  B.,  was  of  the  opinion  that  the  question  of  fraud  was 
not  open  to  the  plaintiff  in  the  present  action,  although  it 
might  be  the  subject  of  complaint  in  another.  ITpon  hearing 
in  the  exchequer,  Abinger,  C.  B.,  said:  ^'A  party  cannot  be 
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boand  by  an  implied  contract  when  he  has  made  a  spedfio 
contract  which  is  avoided  by  fraud.  If  he  repudiate  the  con* 
tract  on  the  ground  of  fraud,  as  he  may  do,  he  has  a  remedj 
by  an  action  for  deceit'' 

So  far,  the  opinion  stands  upon  solid  ground,  and  was  re- 
quired for  the  decision  of  the  case.  But  when  the  Chief  Baron 
proceeds  to  say, ''  Secondly,  the  plaintiff  had  full  knowledge 
of  all  that  constituted  the  fraud,  during  the  work,  and  as  soon 
as  he  knew  it  he  should  have  discontinued  the  work  and  re- 
pudiated the  contract,  or  he  must  be  bound  by  its  terms,"  if  he 
means  that  the  plaintiff  could  not,  in  such  a  case,  recover  for 
the  damage  he  suffered  from  the  fraud  in  an  action  for  the  de- 
ceit, he  says  what  was  not  required  for  the  decision,  and  what 
we  deem  untenable  as  a  rule  of  law.    Consider  in  what  m 

SMdtion  the  plaintiff  is  put  by  the  application  of  such  a  rule, 
e  proceeds  with  his  work  till  it  is  in  part  done,  and  then  dis- 
covers ''  circumstances  indicative  of  fraud."  He  may  be  fully 
convinced  that  he  has  been  defrauded,  and  yet  fi^el  great 
doubt  that  he  can  prove  it  He  says  to  himself:  '^  If  I  proceed 
and  finish  the  work,  I  shall  be  entitled,  in  any  events  to  the 
contract  price.  If  I  stop  and  fieul  to  prove  fraud,  I  cannot  re- 
cover for  the  work  I  have  done.  If  I  proceed  and  finish  the 
work,  and  still  shall  be  able  to  prove  fraud,  why  should  I  not  be 
entitled  to  recover  the  full  value  of  all  my  work?  Why  should 
I  be  bound  to  a  contract  price  to  which  my  consent  was  pro- 
cured through  fraud?  How  does  my  going  on  with  the  work 
injure  the  defendant,  or  purge  his  fraud?  If  he  has  been 
guilty  of  fraud,  he  knows  it,  and  needs  no  notice  from  me  to 
put  him  on  restitution."  If,  however,  the  going  on  with  the 
contract  injures  the  defendant's  rights,  or  puts  him  in  a  worse 
condition  than  he  would  be  by  rescission,  then  the  plaintiff 
ought  not  to  go  on,  but  to  stop  and  give  notice.  But  the  de- 
fendant cannot  justly  claim  it  as  his  right  not  to  have  the 
work  done  at  all  unless  he  can  have  the  advantage  of  his 
fraud,  and  get  it  done  for  less  than  its  fair  value.  ,  When  he 
agreed  to  have  the  whole  work  done,  and  decided  to  try  to  get 
it  done  for  less  than  its  value  through  fraud,  he  should  have 
considered  that  the  plaintiff  might  not  discover  the  fraud  till 
the  whole  work  was  done;  or  might,  if  he  did  discover  it,  doubt 
his  ability  to  prove  it,  and  so  reasonably  go  on  and  finish  the 
work;  and  yet,  in  either  case,  it  would  be  flagrant  fraud  in 
him  to  pay  only  the  contract  price. 
The  Saratoga  Jk  S.  R.  R.  Co.  v.  Row^  24  Wend.  78  [85  Am. 
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Dec.  598],  was  where  the  defendant,  before  oommencmg  the 
work,  knew  of  the  alleged  fraud,  and  had  all  the  knowledge  as 
io  the  £bu^  said  to  be  misrepresented  that  the  plaintiff  had,  and 
•oould  not  have  relied  on  such  representation.  The  court  say: 
"  If  the  truth  had  not  been  discovered  till  after  the  performance 
of  the  contract  had  been  cbmmenced,  a  different  question  would 
haye  been  presented." 

In  KimbaU  v.  Cwimnghamj  4  Mass.  602  [8  Am.  Dec.  230], 
ihe  question  was  whether  the  defrauded  party,  who  had  affirmed 
ihe  contract,  could  retain  in  his  possession  personal  property, 
■m  part  of  the  consideration,  which  by  the  contract  was  to  pass 
io  the  other:  held,  that  the  contract,  if  affirmed,  was  affirmed 
as  a  whole,  and  that  the  defendant  was  liable  in  trover  for  the 
property  so  withheld.  It  also  appeared  in  the  case  that  the 
•defendant  had  sued  for  his  damages  from  the  fraud  in  an 
action  on  the  case.  The  court  say,  by  this  action  it  is  clear 
he  has  made  his  election  to  consider  the  contract  as  subsisting 
«nd  to  recover  damages  for  the  breach  of  it. 

If  so,  the  fraud  was  not  waived  in  the  sense  of  waiving  the 
fight  to  recover  damages  for  it. 

In  CampbeU  v.  Fleming^  1  Ad.  A  E.  40,  the  plaintiff  sought 
In  an  action  of  oMumpHr  to  recover  the  price  he  had  paid  for 
shares  in  a  mining  company  which  he  had  been  induced  to 
buy  by  fraudulent  representations.  After  knowledge  of  the 
fraud,  he  consolidated  the  shares  with  other  property  in  a  new 
4)ompany,  and  had  sold  shares  in  the  new  company.  Held, 
that  Budi  sales  of  the  new  shares,  after  knowledge  of  the  fraud, 
was  an  affirmance  of  the  contract,  so  that  he  could  not  sue  for 
and  recover  back  his  purchase-money.  The  decision  does  not 
touch  the  point  that  he  could  not  recover,  in  an  action  for  the 
deceit,  the  damages  he  suffered  by  it 

The  whole  subject  is  well  considered  in  Whitney  v.  AUaire^  4 
Denio,  554;  and  the  court  say:  '^  There  is  no  principle  or  au- 
thority showing  that  where  a  person  has  been  defrauded  by 
another  in  making  an  executory  contract,  a  subsequent  per* 
formance  of  it  on  his  part,  even  with  knowledge  of  the  fraud, 
acquired  subsequent  to  the  making  and  previous  to  the  per- 
formance, bars  him  of  any  remedy  for  his  damages  for  tho 
fraud.  The  party  defrauded,  by  performing  his  part  of  the 
contract  with  knowledge  of  the  fraud,  is  deemed  to  have  rati- 
fied  it,  and  is  precluded  thereby  from  subsequently  disaffirm- 
ing it.  That  is  the  extent  of  the  rule.  His  right  of  action 
for  the  fraud  remains  unaffected  by  such  performance.    But 
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having  gone  on  after  disoovering  the  frand,  he  cannot  after- 
wards disaffirm  the  bargain,  or  sue  for  the  consideration.'* 
The  principle  and  its  reason  apply  to  this  case.  Upon  this- 
snbject,  see  Long  on  Sales,  219,  240;  2  Kent's  Com.  480; 
Pierce  v.  Woodj  23  N.  H.  520;  Gray  r.  Riehy  10  Ind.  480;  the 
remarks  of  Sherman,  J.,  in  KeUagg  ▼.  DendoWf  14  Conn.  424^ 
425;  HeneUey  v.  JJendficbon,  6  McLean^  170;  Cook  v.  Ca$i^ 
ner,  9  Cush.  266. 
Judgment  affirmed. 


Feauih  Wbat  n^  akd  bow  Est abuibbd  in  €M«  aBalogoai  to  ih* 
mpal  oaM:  Beit  t.  Syermm,  77  Am.  Deo.  142;  Brmm  ▼.  Mtrntgomerf,  76  Id. 
404;  OoM  ▼.  New  Tork  MmL  Fire  Im.  Co.,  74  Id.  484;  Denit  t.  McJiraUeg, 
79  Id.  159;  Bunn  t.  Ahl,  72  Id.  639;  Moon  t.  Pienom,  71  Id.  409;  Lum  t. 
Wriffhi,  70  Id.  289;  SlUi  t.  MaUhewi,  Id.  853;  Bunk  t.  SmUh,  65  Id.  164^ 
MeOar  y.  WiOkmu,  62  Id.  789;  MUdM  ▼.  2«iioi«rmaii,  61  Id.  717;  Jmm  r. 
7VwMn»  44  Id.  448. 

PLAnmrv's  Cladohq  Mobb  tbav  Hi  Photbd^  or  mora  than  ho  l^gidljp 
ooqM  denumd,  or  hit  pwumtiiig  hii  oUim  on  diffinont  grouidi  in  difforwil- 
eoonte  in  hit  deblaiation,  formi  no  objeotian  to  his  right  to  raeovw  in  nn  a^ 
tlontoioeovwdiuiyigMi  Cbb  ▼.  ifijprowt  66  Am.  Deo.  696. 


Tdsb  V.  Lampson. 

[IS  VmoiovT,  171.1 

FftnrairAL  ihb  Aoxm.  — By  permitting  enoUier  to  hold  himielf  ont  to 
world  aa  hJo  ogent^  the  prindpol  od^ts  hit  aeti^  and  wiU  be  hold  bonad 
to  the  perMm  who  giraa  oredit  thereafter,  to  the  other  in  the  oi^aoitj  at 
hia  agent. 

bouxD  AuTHosxTT  ov  Aos2VT  Abibivo  ibok  OnrxBAL  BMruynmiT  Oom* 
mruxs  after  the  agency  haa  in  reality  oeaaed,  aa  far  aa  oonoerna 
who  have  giren  credit  before,  and  atill  oontinno  to  giro  credit  to  il^ 
who  hare  not  actually  been  notified  of  the  ohaBga^  and  oanaot  bo 
aomed  to  hare  had  notioe  of  it. 

Thx  opinion  states  the  facts. 

Waahbum  and  Marshy  for  the  defendant. 

A,  L,  and  H.  E.  Miner^  for  the  plaintiff. 

By  Court,  Eellogo,  J.  The  notes  upon  which  the  plaintiff 
claims  to  recover  in  these  three  suits  were  executed  to  him  bj 
one  Francis  Draper  in  the  name  of  the  defendant,  and  were- 
respectively  signed  "Jonas  Lampson,  by  Francis  Draper.'' 
One  of  the  notes  is  for  sixty-eight  dollars,  dated  September  8^ 
1854;  another  is  for  fifty  dollars,  dated  April  7, 1856;  and  tha- 
other  is  for  twentynseven  dollars,  dated  August  15, 1857.     It 
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appears  from  the  referee's  report  that  Draper  carried  on  the 
business  of  a  blast  ftimaoe,  or  of  making  pig-iron  from  the 
ore,  and  also  of  a  store  in  connection  therewith,  at  Dorset, 
from  the  spring  of  1858  to  the  year  1858,  in  the  name  of  the 
defendant  The  note  dated  September  8, 1854,  was  given  for 
the  plaintiff's  interest  in  a  horse  which  Draper  purchased, 
assuming  to  act  as  the  agent  of  the  defendant,  and  it  appeared 
that  this  horse  was  used  in  and  about  the  furnace  business  for 
some  two  or  three  years  after  that  time,  and  was  finally  sold 
by  Draper,  and  the  proceeds  of  the  sale  were  applied  by  him 
in  the  purchase  of  goods  which  went  into  the  store.  The 
plaintiff  worked  in  the  furnace  business  carried  on  by  Draper 
in  the  defendant's  name,  from  the  time  that  business  was  com« 
menoed  ^'till  April,  1854,  and  for  some  three  or  four  years 
thereafter,"  and  the  other  two  notes  were  given  for  balances 
due  to  him  for  his  labor  in  and  about  the  frumace  business. 
The  question  to  be  decided  is,  whether  the  facts  found  by  the 
referee  will  justify  a  recovery  by  the  plaintiff  against  the  de- 
fendant upon  these  notes  or  upon  the  consideration  on  which 
they  were  executed. 

The  contract  between  the  defendant  and  Draper  dated  March 
28y  1858y  contemplated  that  the  defendant  should  purchase  the 
furnace  and  ore-bed  at  Dorset,  and  should  put  the  furnace  in 
proper  condition  for  manufacturing  pig-iron,  and  keep  the 
same  in  operation  for  one  year,  he  providing  and  furnishing 
"all  necessary  and  proper  tools,  utensils,  labor,  teams,  car- 
riages, board,  and  all  other  things  necessary  and  proper  for 
carrying  on  the  business  of  making  pig-iron  from  the  ore."  At 
this  time,  the  defendant  was  expecting  to  remove  to  Dorset, 
and  carry  on  the  business  under  his  own  personal  supervision 
as  well  as  in  his  own  name.  The  defendant,  during  the  year 
mentioned  in  the  contract,  made  advances,  as  contemplated  in 
the  contract,  in  money  and  other  property  amounting  to  about 
eight  thousand  dollars.  About  the  1st  of  May,  1853,  Draper 
was  at  the  defendant's  house  in  Windsor,  and  it  was  then 
agreed  between  him  and  the  defendant  that  the  defendant 
should  not  remove  to  Dorset,  as  at  first  contemplated,  but  that 
Draper  should  repay  to  the  defendant  all  sums  then  advanced, 
or  thereafter  to  be  advanced  by  him,  with  interest,  and  should 
also  pay  the  defendant  for  his  trouble  in  and  about  the  busi- 
ness; and  at  the  same  interview.  Draper  told  the  defendant 
that  he  should  want  to  do  business  in  his,  the  defendant's, 
name,  and  the  defendant  replied  that  "he  could  not  do  any* 
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to  make  him  [the  defendant]  liable.'*  Soon  after  the 
making  of  the  contract  of  March  28, 1853,  Draper  and  the 
plaintiff  remored  from  Windsor  to  Dorset,  and  commenced 
work  upon  the  fomace;  and  when  the  plaintiff  began  his  work 
in  and  about  the  famace.  Draper  told  him  that  "  his  work 
wonld  be  for  the  defendant,  and  not  for  him,  the  said  Draper." 
Up  to  the  time  of  the  making  of  the  agreement  between  the 
defendant  and  Draper  on  or  about  the  let  of  May,  1853,  the 
furnace  business  was  carried  on  by  Draper  for  the  defendant, 
as  well  as  in  his  name,  and  this  was  contemplated  in  their 
contract  dated  March  28, 1853.  That  contract,  by  its  express 
provisions,  also  contemplated  that  ^' labor  and  teams"  were 
proper  and  '^necessary"  for  carzying  on  the  business;  and  dur- 
ing this  period.  Draper  had  the  management  and  control  of 
the  business  which  was  so  carried  on,  and  was  acting  in  the 
character  of  a  general  agent  of  the  plaintiff  while  so  carrying 
on  the  business.  The  plaintiff  was  employed  by  Draper,  not 
for  himself,  but  for  the  defendant;  and  in  this  state  of  the 
fiicts,  it  cannot  be  doubted  that  the  defendant  was  liable,  at 
the  time  the  plaintiff  commenced  his  labor,  upon  the  contract 
made  with  him  for  that  labor  by  Draper,  acting  in  the  name 
and  on  the  behalf  of  the  defendant.  The  facts  reported  fur- 
nish no  ground  for  any  inference  that  the  plaintiff  gave  credit 
to  Draper,  or  to  any  one  but  the  defendant.  By  permitting 
another  to  hold  himself  out  to  the  world  as  his  agent,  the  prin- 
cipal adopts  his  acts,  and  will  be  held  bound  to  the  person 
who  gives  credit  thereafter  to  the  other  in  the  capacify  of  his 
agent:  2  Kent's  Com.  614. 

Under  the  agreement  made  on  the  1st  of  May,  1853,  the  de- 
fendant, as  between  himself  and  Draper,  was  to  have  no  inter- 
est  in  carrying  on  the  furnace  business,  but  was  to  be  repaid 
by  Draper  for  his  advances,  and  compensated  for  his  trouble, 
and  after  this  time,  the  business  was  in  £EU>t  so  considered 
and  treated  as  between  the  defendant  and  Draper.  But 
Draper  continued  to  carry  on  the  business  in  the  defendant's 
name  as  before;  and  the  defendant  knew  that  Draper  was  00 
carrying  on  the  business  as  late  as  February,  1855,  when  be^ 
for  the  first  time,  told  Draper  that  he  must  not  do  business  in 
his  name  any  longer.  No  notice  was  given  by  the  defendant 
to  the  plaintiff  of  any  change  in  the  relations  between  himself 
and  Draper  at  any  time,  and  it  does  not  appear  that  the  plain- 
tiff had  any  reason  to  suppose  that  those  relations  were  differ- 
ent at  the  time  when  these  notes  were  executed  firom  what 
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they  were  when  lie  oommenced  his  labor  under  his  first  em- 
ployment by  Draper.  The  defendant  virtually  authorized 
Draper  to  carry  on  the  business  in  his  name,  and  this  was  an 
apparent  authority  to  him  to  procure  such  labor  and  teams  as 
might  be  necessary  in  carrying  on  the  business.  The  plain- 
tiff would  be  justified  in  relying  on  this  apparent  authority  to 
Draper  until  he  had  reason,  either  from  express  or  public 
notice  proceeding  firom  the  defendant,  to  believe  that  Draper 
was  no  longer  authorized  to  act  as  his  agent.  The  plaintiff, 
having  the  right  at  the  commencement  of  his  labor  to  look  to 
the  defendant  for  payment,  and  having  no  notice  of  any 
change  in  the  relations  between  the  defendant  and  Draper, 
would  be  justified  in  considering  the  contracts  of  Draper,  whUe 
continuing  to  act  professedly  as  the  agent  of  the  defendant  as 
binding  upon  the  defendant.  The  implied  authority  arising 
from  general  employment  continues  even  after  the  agency  has 
in  reality  ceased,  as  regards  parties  who  have  before  given 
and  continue  to  give  credit  to  it,  and  who  have  not  actually 
received,  and  cannot  be  presumed  to  have  had,  notice  of  the 
change:  Chitty  on  Contracts,  10th  Am.  ed.,  225.  We  are  un- 
able to  distinguish  between  the  liability  of  the  defendant  for 
the  labor  of  the  plaintiff  before  the  agreement  of  the  Ist  of  May, 
1853,  and  his  liability  for  the  plaintiff's  labor  after  that  agree- 
ment; and  we  consider  the  defendant  liable  to  the  plaintiff  on 
account  of  the  labor  and  property  which  formed  the  considera- 
tion of  the  notes  in  suit. 

The  judgment  of  the  county  court  in  each  of  these  three 
suits,  which  was  pro  forma  in  fieivor  of  the  plaintiff,  is  accord- 
ingly afiBrmed. 

NauMiUTi  AND  MsTHOD  ov  Oivnro  Konox  that  Aoxht's  AuTRoanT 
MAB  SUN  RxvoKBDw — It  iM  a  familiar  prineiplo  of  law,  upon  which  tiia  an- 
thoritiM  are  entirely  harmoniooi,  tiiat  a  genenl  agent  whoee  authority  haa 
been  revoked  may  oontinne  to  bind  his  principal  in  his  dealings  with  third 
penooa  who  have  been  accustomed  to  deal  with  him  in  his  capacity  of  agents 
and  who  have  not  been  notified  of  the  revocation  of  his  appointment  and 
authority.  Dpon  this  question,  Parsons,  m  his  great  work  on  contracts^ 
remarks  that  "where  third  parties  have  dealt  with  an  agent,  clothed  with 
general  powers,  whose  acts  have  therefore  bound  his  principal,  and  the  prin* 
eipal  revokes  the  authority  he  gave  his  agents  such  principal  wiU  continue  te 
be  bound  by  the  further  acts  of  his  agents  unless  the  third  parties  have 
knowledge  of  the  revocation,  or  unless  he  does  what  he  can  to  make  the 
revocation  as  notorious  and  generally  known  to  the  world  as  was  the  fact  ci 
the  agency  "i  Fage  74,  Sth  ed.  This  is  the  tenor  of  all  the  cases,  ancient  and 
■lodeni:  Amoi^fmout  v.  Barrimmt  12  Mod.  346;  Hazard  v.  TreadweUf  I 
Strange,  606;  Packer  v.  BinekU^  Locomotive  Workt,  122  Mass.  484;  Bice  v. 
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Barnard^  127  Id.  241;  ln$.  Oik  t.  MtOtdn,  96  U.  8.  84;  BnuweU  t.  Aintnoam 
L.  /m.  Ok,  75  K.  a  8;  UMek  ▼.  MdChrmkk,  86  IndL  243;  Me^  t.  Hekner^ 
86  m.  400;  Beard  r.  Khrk,  11  K.  H.  897;  Clq/Um  t.  ZenJ^m,  66  N.  T.  801; 
MeHftXOg  ▼.  CimfiJiaila/  Z^i/'e  /nt.  Ob.,  Id.  23;  Fdhm  y.  Hartford  and  New 
Tork  Suamboai  Co,,  88  Oomi.  197;  BaMt^  r,  Bmueiaarand  Saratoga  R.  R. 
Cb.,  71  K.  T.  205;  Hakh  v.  CfoddingUm,  05  U.  S.  48;  Bke  ▼.  Isham,  4  Abb. 
App.  37;  WrigM  r.  fferridt,  128  Maas.  240;  Miey^  ▼.  JTeObsi^,  44  IlL  114; 
Morgan  r.  8tiH  5  Bum.  806;  Story  on  Agency,  mo.  470;  Wharton  on  Agency 
and  Agents,  mo.  111.    As  to  the  method  of  giving  notioe  that  an  agent's  an- 
thority  has  been  reroked,  or  as  to  the  character  of  notice  required,  it  is 
obTioosly  impossible  to  lay  down  any  definito  mles.    Upon  this  question, 
Mr.  Justice  Rapallo^  in  Ok^/Un  t.  Lenkdm,  66  K.  T.  805,  says:  "The  caM  cf 
mch  an  agency  is  analogoos  to  that  of  a  partnership^  and  the  notioe  of  ren^ 
cation  of  the  agency  is  goremed  by  the  same  roles  as  notioe  of  the  dissoln- 
tion  of  a  partnership.    As  to  persons  who  have  been  previoosly  in  the  habit 
of  dealing  with  the  firm,  it  is  requisito  that  actual  notioe  should  be  brought 
home  to  the  creditor,  or  at  least  that  the  credit  should  hare  been  given  under 
eiroumstanoes  from  which  notioe  can  be  inferred.    Where  the  oircumstanoes 
are  oontrorerted,  or  where  notioe  is  sought  to  be  inferred  as  a  fact  from  cir* 
enmstanoes,  the  question  is  for  the  jury;  they  must  determine  as  a  question 
of  fact  whether  the  party  daiming  against  ^e  partnership  or  the  principal 
did  have  notioe  of  the  dissolution  or  revocation;  and  there  being  some  evi- 
dence oi  the  fact  of  notioe,  the  court  in  the  present  csm  properly  submitted 
to  the  jury  this  question  ol  fact.**    In  speaking  of  giving  notice  of  the  revo- 
cation of  an  agent's  authority,  ICr.  Parsons  says:  "This  is  usually  dona  by 
advertising,  and  ussge  will  have  great  eflbet  in  determining  whether  such 
principal  did  all  that  was  incumbent  on  him  to  make  his  revocation  notori- 
ous"! Contracts,  7th  ed.,  75. 

InBratwOtT.AmarieanLifelns.  Cow,  75N.  0.  8^  the  court  seem  tothink 
that  actual  notioe  of  an  agent's  diimisial  is  necessary  to  protect  his  former 
principal  from  being  bound  by  tiie  agent* s  dealing  with  tfaoM  with  whom  he 
formerly  dealt;  and  in  Clq/Un  v.  Lenkam^  66  N.  Y.  801,  the  court  say  that 
dubious  or  equivocal  circumitancea  will  not  be  substituted  for  actual  notice, 
and  that  it  is  doubtful  whether  the  doctrine  of  constructive  notice  is  i^pli- 
cable  to  such  a  caM.  In  this  case,  accordingly,  where  defendant  employed 
his  brother  to  carry  on  a  store  and  purohaM  goods  for  him,  which  he  did  for 
soma  time,  when  the  store  was  partially  burned,  the  agent  dismissed  and  busi- 
ness discontinued;  and  where  the  defendant^  after  about  two  years,  com- 
menced business  again  in  the  same  place,  and  his  brother,  without  authority, 
purchased  goods  from  the  same  dealers,  in  defendant's  name,  — it  was  held  that 
the  fire  and  the  cessation  of  business  were  not  sufficient  circumstances  upon 
which  to  charge  plaintiffs  with  constructive  notioe  of  the  revocation  of  ibe 
agent*8  authority.  So  in  FeUoM  v.  Hartford  and  New  York  Steamboat  Gx,  38 
Conn.  197,  where  the  defendants^  a  steamboat  company,  had  employed  a  man 
as  steward  with  authority  to  purohaM  suppliM  for  the  boat,  and  afterwards 
revoked  his  authority,  and  advertised  for  proposals  to  supply  their  boats 
directiy,  the  former  steward  under  this  advertisement  secured  the  contract 
to  furnish  supplies  to  one  of  the  boats,  and  then  went  and  bought  the  goods 
of  plaintiff  as  he  had  formerly  done  before  his  discharge,  and  had  them 
eharged  to  defendants.  They  were  held  liable  for  their  price,  as  p'*«"^^*» 
had  not  been  notified  directly,  and  defendants'  advwtisemsnt  for  supplies' 
held  not  to  amount  to  oonstmotEve  notioe^ 
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SWBETZBB  V.  JONBa. 
[85  VnMoirr.  tl7.] 
MoBfOAaiB  Of  Qhb  Pnoaov  Lasb  Ooinrsfi  awat  Ahoisie  Fkm 
d  laady  and  in  hia  oonT«yinoe  deioribet  tfat  Utter  Msabjaot  to  hia  mori- 
fi^S«^  this  raMrrmtioa  u  Jut  m  elbctiial  to  ohuge  the  fnopwiy  oonv^yvd 
wiUi  the  onoambnnoo  of  the  morl|pgo  dehtaa  if  il  had  beoi  indndad  ha 
the  morlipgo  deed. 

•vBAM-KHoun  Ajn>  BonjBa  Wbkb  Fumiiibh  Monya  Fttwis  xo  lfAMi.» 
woBKiy  Ain>  WmoB  Asa  AnuumD  to  the  leelty  by  fariek-work»  gnudte 
meeonrj,  and  boltn^  ai«  fiztorei^  and  will  be  regafded  aa  part  el  tfaa 
freehold. 

WkBBB  SiBAii-nraiNB  ah3>  Bqilib^  Attaohkd  vo  Fbobolb^  foniiah  tfaa 
motive  power  for  ndU  maehinery  whioh  can  be  readily  mofed  witiboiil 
i^Jvriqg  the  ndU,  tfaia  latter  oironmstanoe  doea  not  ehange  the  eharaeter 
of  the  engine  and  boiler  aa  fiztnrea. 

V«v  WnseuKMa, — Baw-frameiinamarble-nilly  attached  at  the  topand  botton 
with  bolt^  and  need  for  ateadying  the  aaw%  are  not  fiztona. 

PBiiTXQir  fbr  ibredoBoze  of  mortgago.    The  q^ioion  gtates  the 


Peck  and  CMy^  for  fhe  petitioner. 

BsdfiM  and  CReoeon,  fixr  defendant  Spanlding. 

By  Conrt^  KelloqGj  J.  This  is  a  Inll  of  foredloeixTO  on  a 
mortgage  from  the  defendant  Jones  to  Wentworth  S.  Butler^  of 
oertain  lands,  buildings,  maohineiy,  etc.,  in  Boxbnry,  the 
mortgage  having  been  duly  assigned  to  the  orator.  The  de- 
fendant B.  N.  Spanlding,  in  his  answer,  states  that  on  the 
21st  of  December,  1857,  he  caused  a  portion  of  the  real  estate, 
described  in  the  orator's  bill,  with  a  steam-engine  and  boiler 
eituated  thereon,  and  the  tools  and  machinery,  and  all  the 
personal  property  in  and  about  the  buildings  on  said  premises, 
to  be  duly  attached  on  a  writ  in  his  fkyor  against  the  Roxbury 
Verd  Antique  Marble  Company,  and  that,  at  the  March  term 
0f  the  Washington  County  court,  in  1858,  he  recovered  a  judg- 
ment against  said  company,  and  that,  on  the  28th  of  June,  1858, 
he  caused  the  execution  issued  on  the  said  judgment  to  be  levied 
upon  the  property  so  attached,  and  that  the  real  estate  so 
levied  upon  was  duly  set  off  to  him  on  said  execution,  and  that 
the  said  engine  and  boiler  and  other  machinery  and  personal 
property  so  levied  upon  was  legally  sold  on  the  said  execution; 
and  he  insists  that  the  titie  of  all  the  property  so  levied  on, 
«et  off,  and  sold,  was  vested  in  the  said  company  at  the  time 
of  the  said  attachment,  that  by  virtue  of  said  levy,  set-off,  and 
«ale,  he  obtained  an  absolute  title  to  the  real  and  personal 
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estate  included  in  the  levy,  and  that  the  steam-engine  and 
boiler,  and  also  the  machinery  situated  in  the  buildings  on 
said  premises,  were  personal  chattels  and  subject  to  attachment 
as  such.  Under  this  sale  and  levy,  this  defendant,  by  hi» 
answer,  makes  a  claim  to  a  certain  piece  of  land  containing 
about  six  acres,  with  a  mill  upon  it  for  sawing  and  manu&c- 
turing  marble,  and  a  stationary  steam-engine,  and  the  boilers^ 
and  the  saw-frames  in  the  mill.  All  the  questions  made  in 
the  case  arise  upon  the  answer  of  this  defendant. 

The  title  on  the  part  of  the  orator  to  the  property  in  con* 
troversy,  is  derived  from  a  mortgage  deed  from  the  American 
Verd  Antique  Marble  Company  to  Josiah  W.  Butler,  dated 
September  25, 1855,  executed  to  secure  the  payment  of  the 
sum  of  twenty-five  thousand  dollars.  It  is  conceded  that  at 
the  date  of  this  mortgage  deed,  the  title  to  the  six-acre  piece 
on  which  the  mill  was  situated  was  in  one  Alvin  Braley,  al- 
though the  mill  was  then  used  and  occupied  by  the  mortgagor. 
The  title  of  Braley  was  oonveyed  to  William  Plumer  by  deed^ 
dated  March  6, 1856,  and  Plumer  conveyed  the  same  title  to 
the  said  Josiah  W.  Butler  by  deed,  dated  February  7, 1857, 
and  Josiah  W.  Butler  conveyed  the  six-acre  piece  to  the  Verd 
Antique  Marble  Company,  by  deed  dated  March  10,  1857, 
and  the  said  last-named  company  conveyed  the  same  to  the 
Roxbury  Verd  Antique  Marble  Company,  by  deed  dated 
April  18,  1857.  The  two  last-mentioned  deeds  expressly  sub- 
ject the  premises  thereby  conveyed  to  the  encumbrance  of  the 
mortgage  deed  executed  by  the  American  Verd  Antique  Mai^ 
ble  Company  to  Josiah  W.  Butler,  as  above  mentioned,  and 
the  deed  from  the  Verd  Antique  Marble  Company  to  the 
Roxbury  Verd  Antique  Marble  Company  contains  a  provis- 
ion that  the  grantee  shall  pay  the  said  mortgage,  and  a  stato- 
ment  that  the  agreement  of  the  grantee  to  make  this  payment 
was  a  part  of  the  consideration  expressed  in  the  deed.  This 
mortgage  deed  having  been  assigned  to  the  said  Wentworth  8« 
Butler,  he  commenced  a  foreclosure  suit  thereon  against  the 
American  Verd  Antique  Marble  Company,  and  the  Roxbury 
Verd  Antique  Marble  Company,  in  which  a  decree  of  foreclos- 
ure, covering  the  six-acre  piece  as  well  as  the  other  real  es- 
tate described  in  the  mortgage,  was  made  at  the  March  term 
of  the  court  of  chancery  in  Washington  County,  in  1858.  The 
time  allowed  for  the  redemption  of  the  premises  having  expired 
without  payment  of  the  decree,  a  writ  of  possession  was  issued 
upon  the  said  decree,  and  the  said  Wentworth  S.  Butler 
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pat  in  pofisessf  on  of  the  premises  included  in  said  decree,  un- 
der and  by  virtue  of  the  said  writ,  on  the  8d  of  June,  1859. 

The  chancellor  rendered  a  decree  of  fbreclosure  against  the 
defendants,  including  the  six-acre  piece  on  which  the  mill  was 
situated.  The  chancellor  also  held  that  the  steam-engine, 
boilers,  and  saw-firames  in  the  mill  were  chattels,  and  not 
fixtures,  and  therefore  passed  to  the  defendant  by  his  levy 
already  mentioned,  and  that  the  orator  had  no  claim  thereto 
under  his  mortgage.    From  this  decree  the  orator  appealed. 

From  this  statement  of  the  case,  it  is  apparent  that  this 
defendant,  as  a  levying  creditor  of  the  Roxbury  Verd  Antique 
Marble  Company,  must  stand  xipon  the  right  which  that  com- 
pany had  to  the  property  in  controversy  at  the  time  of  his 
attachment.  We  have  not  regarded  it  as  our  duty  to  consider 
the  various  objections  which  have  been  urged  on  the  part  of 
the  defendant  in  respect  to  the  defective  execution  of  the 
mortgage  deed  to  Josiah  W.  Butler,  because  no  copy  of  that 
instrument  has  been  fhrnished  to  us,  and  for  the  further  reason 
that  the  deed  from  Josiah  W.  Butler  to  the  Verd  Antique  Mar- 
ble Company,  under  or  through  which  the  title  asserted  by  the 
defendant  must  be  derived,  expressly  subjects  the  six-acre 
piece,  upon  which  the  property  in  controversy  is  situated,  to 
that  mortgage,  and  this,  as  against  that  company  and  all 
persons  standing  upon  its  right,  must  be  taken  as  equivalent 
to  a  reservation  of  a  lien  on  the  property  conveyed  by  the  deed 
for  the  payment  of  the  mortgage  debt,  and  this  would  be  just 
as  effectual  to  charge  the  property  conveyed  with  the  encum- 
brance of  the  mortgage  debt  as  if  it  had  been  created  by  a 
valid  mortgage  deed.  The  only  remaining  question  made  in 
the  case  relates  to  the  character  of  the  engine,  boilers,  and 
saw-frames, — whether  they  are  to  be  regarded  as  fixtures,  and 
so  parcel  of^  or  incident  to,  the  real  estate  conveyed  to  the 
orator  by  his  mortgage,  or  as  personal  chattels  which  were 
subject  to  the  defendant's  attachment  and  sale. 

The  following  is  a  description  of  the  property  in  controversy, 
as  given  by  Mr.  Belknap,  whose  testimony  in  this  respect  has 
been  adopted  by  the  parties  as  a  statement  of  facts  in  relation 
to  this  part  of  the  case: — 

*^  There  are  two  boilers,  set  in  brick,  on  the  outside  of  the 
main  building;  the  boilers  are  covered  by  a  single  roof,  run- 
ning against  the  building  under  the  eaves.  The  engine  is  out- 
side of  the  main  building,  covered  by  a  building  made  for  that 
purpose.    Steam  conveyed  to  the  engine  by  a  pipe  some 
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twenty-fiye  toeL  Engine  sets  upon  granite  base,  bolted  to  tba 
granite  by  six  bolts  and  nuts, — granite  supported  by  a  stons 
wall.  Attached  to  the  engine  is  a  crank  shaft,  on  which  is  a 
fly-wheel  or  pulley, — one  end  of  crank  resting  on  the  bed-pieoo 
of  the  engine,  the  other  one  on  plumb  block.  The  belting 
passes  over  the  fly-wheel  to  the  main  shaft.  This  lies  hori- 
Bontal  over  the  beams.  The  shaft  rests  in  iron  boxes,  which 
are  bolted  to  the  beams,  and  upon  main  shaft  on  pulleys  or 
drums,  over  which  belts  pass  to  carry  various  machinery,  to 
wit,  six  gangs  of  saws,  horizontal  saws,  belting  frames  from 
main  shafts  to  counter-shafts,  and  crank  shafts,  which  gave 
the  motion  to  the  saws.  The^  counter-shafts  have  timbers 
run  to  the  ground  and  bolted  with  bolts  and  nuts  to  timbers  a 
foot  under  ground.  The  shaft  rests  on  boxes  some  foot  and  a 
half  above  ground  bearings.  There  are  five  counter-shafts^ 
with  a  pulley  on  each;  one  drives  two  gangs  of  saws. 

"  There  are  timbers  bolted  above  the  beams  to  the  beams, 
and  the  upright  pieces  are  attached  to  those  timbers,  put  in 
since  the  building  was  erected,  for  the  purpose  of  steadjrixig 
the  saws.  The  upright,  or  guides  to  the  saws,  are  fastened  to 
the  timbers  above  by  a  bolt  and  nut,  and  extend  to  timbers 
on  the  ground,  and  fastened  to  them  with  a  cast-iron  step,  pat 
on  to  the  bottom  of  the  spright  to  keep  it  from,  rotting,  and 
makes  a  kind  of  tenant  in  the  building.  The  saws  were  pot 
in  aflier  the  building  was  finished,  and  could  be  removed  with- 
out injury  to  the  building. 

*^  The  boiler  has  brick-work  around  it,  and  comes  to  aboat 
six  inches  of  the  top.  To  take  out  the  boiler  would  disturb 
the  top  of  the  brick-work,  but  not  necessarily  the  arches. 
Thickness  of  brick,  say  eight  inches,  except  next  the  main 
building,  where  it  is  some  eighteen  inches;  should  think  the 
boiler  some  four  feet  in  diameter." 

There  can  be  no  question  but  that  the  mill  is  a  part  of  the 
realty,  and  that  as  such  it  would  pass  to  a  mortgagee,  whether 
erected  previous  or  subsequent  to  the  date  of  the  mortgage. 
In  the  recent  case  of  Harria  v.  Haynesj  34  Vt.  220,  it  was  held 
that  a  steam-engine  and  boilers  which  furnished  the  motive 
power  to  the  machinery  of  a  carriage-shop,  when  annexed  to 
the  realty  in  a  manner  very  similar  to  that  in  which  the 
engine  and  boUers  were  annexed  to  the  realty  in  this  case, 
were  fixtures,  and  were  to  be  regarded  as  parcel  of  the  free- 
hold; and  on  the  facts  which  appear  in  this  case  in  respect  to 
the  engine  and  boilers,  and  the  manner  and  purpose  of  their 
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Annexation  to  the  realty,  we  are  satisfied  that  the  engine  and 
bcnlers  now  in  controversy  fall  within  the  role  of  that  decision, 
and  should  be  treated  as  fixtures  and  a  part  of  the  realty. 
The  rule  of  this  decision  is  sustained  by  the  uniform  tenor  of 
the  American  and  English  cases  upon  the  subject:  2  Smith's 
Lead.  Cas.,  6th  Am.  ed.,  249-261;  WinaUm  v.  Merehantt?  In$, 
Co.,  4  Met  806  [88  Am.  Dec.  868];  Riehardmm  y.  Copdandy  6 
Gray,  686  [66  Am.  Dec.  424];  Walmdey  v.  MUne^  7  Com.  B., 
N.  S.,  97  Eng.  Ck>m.  L.  116.  In  HiU  y.  WentwoHh,  28  Vt.  428, 
it  is  said  that  ^^  whether  the  articles  in  question  were  personal 
properly  or  fixtures  should  be  determinable  and  plainly  ap- 
pear from  an  inspection  of  the  property  itself,  taking  into 
consideration  their  nature,  the  mode  and  extent  of  their  an- 
nexation, and  their  purpose  and  object,  from  which  the  inten- 
tion would  be  indicted."  In  the  application  of  this  rule  to  the 
facts  which  appear  in  this  case,  we  regard  the  engine  and 
boilers  as  haying  been  set  up  and  used  for  the  beneficial  en- 
joyment of  the  mill,  and  substantially  annexed  to  it;  and  the 
fact  that  the  machinery  of  the  mill,  to  which  the  engine  sup- 
plied the  motiye  power,  was  so  put  in  or  set  up,  that  it  could 
be  readily  remoyed  to  any  other  building  or  quarry,  cannot  be 
considered  as  affecting  the  character  of  an  actual  and  per- 
manent annexation  to  the  freehold:  Walmsley  y.  MUne,  7 
Com.  B.,  N.  S.,  97  Eng.  Com.  L.  116.  In  respect  to  the  saw- 
frames,  we  do  not  find  in  the  manner  in  which  they  were 
fastened  for  use  any  such  annexation  to  the  realty  as  would 
operate  to  change  their  character  as  chattels,  and  the  decree 
of  the  chancellor  directing  that  they  should  be  considered  and 
treated  as  personal  property  is  in  accordance  with  the  law  of 
the  subject  as  applied  in  the  case  of  ftK  y.  Wentworthy  28  Vt 
428,  and  FuUam  y.  Steamsj  80  Id.  443,  and  BarUett  y.  TFood, 
82  Id.  372. 

In  accordance  with  these  yiews,  the  decree  of  the  chancellor 
is  reyersed,  and  the  case  is  to  be  remitted  to  the  court  of 
chancery,  with  a  mandate  directing  a  decree  to  be  made  in 
fayor  of  the  orator,  according  to  the  terms  of  the  former  de- 
cree, with  this  exception  or  modification,  that  the  engine  and 
boilers  are  to  be  declared  fixtures  passing  with  the  real  estate, 
and  as  such  are  to  be  held  by  the  orator  under  his  mortgage; 
and  the  orator  is  to  be  allowed  his  costs  in  this  qoxnt 


TtsaummL  — The  Uw  reUtmg  to  fiztiuM  is  «zteiiiiTely  diieaiwl  in  Wti^ 
ieigk  v.  Jamrim,  TJ  Am.  Deo.  780;  Vams^  r.  Hakkman,  75  Id.  022;  Sogtn 
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Henby  V.  Sheldon. 
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fjavm  Statutb  Ezncmiro  Toolb  ov  Tbasb  wbok  EzaounoN,  M^cmra 
JOB  SnjTmro  Lsathib,  oporated  either  by  stetin,  water,  or  hand 
poiwer,  and  which  when  ran  by  hand  required  the  power  of  two  men, 
and  which  ooet  $2SQ,  weighed  between  aiz  and  nine  hnndred  ponndi»  had 
two  knirea  and  two  rollera,  was  operated  by  a  ennk^  and  when  nmninc 
leqnired  to  be  fastened  to  the  floor  by  deati^  and  was  morable  from  plaoa 
to  plaoe  in  the  shop^  is  not  exempt. 

Thb  opinioii  states  the  case. 

Henry  J  for  the  plaintiff. 

DUlingham  and  Durante  for  the  defendant 

By  Conrty  Pbck,  J.  This  is  trover  for  an  iron  and  steel  split- 
ting machine,  as  it  is  called  in  the  exceptions.  The  plaintilf 
bought  the  property  for  a  valuable  consideration  of  one  Blush, 
a  tanner  and  currier,  who  carried  on  the  business  of  his  trade. 
The  plaintiff  took  no  possession  of  it,  but  left  it  in  the  poooes 
sion  of  Blush,  in  this  shop,  where  it  remained  until  it  waa 
afterwards  levied  upon  and  sold  by  virtue  of  an  execution 
against  Blush,  in  fovor  of  one  Cross.  The  defendant's  title  is 
by  purchase  at  the  sheriff's  sale  on  that  execution.  The  only 
question  in  the  case  is  whether  the  property  was  exempt  from 
attachment;  whether  it  is  a  kind  of  property  which  the  statute 
exempts  from  attachment  and  execution.  If  it  is,  there  was 
no  necessity  of  any  change  of  possession  in  order  to  put  the 
property  beyond  the  reach  of  attachment  and  levy  by  the 
creditors  of  Blush. 

It  appears  that  the  machine  was  used  for  shaving  or  split- 
ting leather,  operated  by  hand,  by  steam,  or  by  water  power, 
and  that  Blush  had  used  it  in  each  of  these  ways.  It  coat 
$250,  and  weighed  from  six  to  nine  hundred  pounds,  had  two 
knives  and  two  rollers,  and  was  operated  by  taming  a  crank, 
and  when  operated  by  hand,  it  required  two  men  to  work  it. 
It  was  kept  in  its  place  by  cleats,  and  was  movable  from  plaoe 
to  place  in  the  shop. 

It  also  appears  that  such  machines  have  taken  the  place  of 
the  old  mode  of  shaving  leather  by  hand,  and  have  been  in 
use  fifty  years  or  more. 

There  is  no  claim  that  this  property  comes  within  any  of 
the  articles  of  property  exempt  by  law,  unless  it  is  a  tod, 
within  the  meaning  of  the  statute.  In  KMbum  v.  Demming^ 
2  Vt.  404  [21  Am.  Dec.  643],  the  word  ''tool"  in  the  statute 
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was  oonstnied  bb  applying  to  simple  instroments,  ordinarily 
used  in  manual  labor,  and  not  as  embracing  machinery,  or  an 
article  that  is  usually  denominated  a  machine.  It  was  there 
decided  that  a  spinning  billy  and  jenny  which  cost  about  one 
hundred  dollars,  and  was  operated  by  the  owner  by  hand,  and 
which  the  owner  transported  from  place  to  place,  and  used 
wherever  he  could  find  employment,  was  not  exempt  from  at- 
tachment. That  case,  so  far  as  any  decisions  have  been  since 
made,  has  been  followed,  and  must  be  decisive  of  this  case, 
unless  we  put  a  different  construction  upon  this  clause  of  the 
statute.  It  is  true,  the  tendency  of  the  more  recent  decisions 
upon  some  parts  of  this  statute  has  been  towards  what  may 
seem  to  be  a  more  liberal  interpretation  in  favor  of  the  debtor. 
For  instance,  where  the  statute  does  not  define  the  amount  of 
property  to  be  exempted,  but  leaves  it  to  be  measured  by  what 
may  be  deemed  necessary,  as  in  case  of  household  furniture, 
courts  might  allow  a  greater  quantity  to  the  debtor  than  would 
have  been  exempt  in  the  early  history  of  the  state;  but  if  so, 
it  is  not  from  applying  a  different  rule  of  interpretation,  but 
by  interpreting  the  word  "  necessary,"  in  reference  to  the  ex- 
isting habits  and  customs  of  the  people.  But  still,  in  order 
to  be  exempt  under  this  clause  of  tiie  statute,  the  article  must 
be  such  as  can  be  £Edrly  denominated  household  furniture. 
80  of  other  clauses  of  the  statute,  the  property  in  order  to  be 
exempt  must  be  of  the  kind  or  class  mentioned  in  the  statute, 
however  convenient  it  may  be  for  the  debtor. 

The  article  in  question  in  this  case,  it  is  true,  takes  the 
place  of  a  tool  that  is  exempt,  but  that  is  not  sufiicient,  as  the 
reason  is  true  of  almost  all  machinery,  however  expensive 
and  complicated.  If  the  introduction  of  machinery  to  super* 
sede  the  use  of  tools  has  produced  such  change  in  the  mode 
of  labor  as  to  render  it  expedient  to  protect  from  attachment 
articles  of  the  class  to  which  the  one  in  question  belongs,  it  is 
fiir  the  legislature  and  not  for  the  court  to  provide  the  remedy. 

The  ruling  of  the  coun^  court  was  correct,  and  the  juc^ 
mentis  affirmed. 


Toots,  ^Tbe  mwnlng  of  tlM  wotd  '^tooli^"  and  what  implmiaiiti  are  in- 
cfaidad  in  that  tann  aa  iiaad  in  fha  azemption  ataiatai,  la  diaoaiiad  in  tha 
aaae  ci  QarrtU  t.  PiOeUn,  70  Am.  Dao.  414,  and  tha  oiaaa  in  tha  nota  thaietaw 
tuAOmT.  2%Mq9aoii,4ffyt472;itwaghald  that  a  barbar'a  chair  and  fool* 
raat,  wad  by  a  barber  in  hia  bniinflii,  aia  axempi  from  attaahmant  aa  too]% 
for  Qpholding  lifa." 
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BiKEB   V.    HOOPEB. 
r»  Ybemomt,  407.1 

Iv  Sum  TO  Rbootxe  FV>KRm7Bi,  Rulb  of  BmsBvoB  nr  GBmzvAL  CUan 
Appub,  that  all  the  faets  material  to  tiutaiii  the  mit  anut  be  pfOf«d 
beyond  a  reaaonable  doubt. 

WmaaaL  Jusaimrr  BirrwiEW  Two  Paxtub  nr  Cxtxl  Sun  m  not  Oovour- 
mn  between  tiiem  in  a  mibeeqiieat  penal  snit,  althoogh  ezaotiy  the  nme- 
^estion  ia  in  dispute^  aa  the  rules  of  eridenoe  goreraing  audi  oaaea  ■!# 
diffsfent* 

JwBamwT,  nr  AonoH  ov  Trotsr  broni^t  by  one  whoee  aaimal  had  been  ia- 
poondedf  agaanat  the  impounder,  that  the  former  had  been  legally  notified 
wider  the  atatate  of  tiie  impounding  of  hia  animal,  ia  not  vwtakprinmjmsk^ 
•ridenoe  of  tiie  anffioieney  of  aaeh  notioe  in  an  aotion  by  the  impooidir 
to  reoorer  the  penaltiea  and  forfeitures  prorided  for  in  the  statnte. 

WtaBS  THXBn  n  Ko  8ufihu*ht  Pouvd  nr  Towk,  the  penon  taking  the 
animal  np  may  impoond  it  in  hia  own  bam*  or  in  the  jneEoaara  of  ■onie> 
other  person. 

MonoK  lOB  ISaawnm  ov  Kssporo  Impouhbkd  Axdul,  snd  for  the  penal^ 
pvoridsd  for  in  the  statnte^  in  a  town  where  tiiere  ia  no  pnblio  pooad* 
where  the  person  who  impounds  tiie  animal  plaoea  it  in  the  bam  of  th» 
paUio  pou^d-keeper  eleoted  by  the  town,  beoauae  he  was  pound-keeper 
and  in  his  offioial  oapadty,  and  where  the  impoonder  had  nerer  paid 
anything,  or  agreed  to  pay  anything  for  the  oosta  of  keeping,  most  be 
brongfat  by  the  poond-keeper,  and  not  by  the  impounder. 

Vdbvbctubu  Providkd  or  SrATum  Rslatdio  to  lMFOinn»iD  Amouim  Mm 
HOT  iHOLUDn  the  ezpenaaa  of  keeping  the  animal  impounded.  Bat  bol^ 
may  be  reoorered  in  the  same  suit. 

Ldotatiov  ov  Kurn  MoirrHs  dou  hot  Afflt  to  aotiona  for  lorfaituiee 
ezpenaaa  under  the  atatnte  relating  to  impounding  animala 


Cabb  founded  upon  the  statute  relating  to  ponndB, — dhaptar 
•2,  eeotion  10,  of  the  Compiled  Laws. 

Peek  and  Colby j  for  the  defendant. 
Dewey  and  Underwoodj  for  the  plaintiff. 

By  Court,  Aldib,  J.  This  is  a  suit  to  recover  a  forfeitiire^ 
and  therefore  the  rule  of  evidence  in  criminal  casee  applies* 
that  all  the  facts  material  to  sustain  the  suit  must  be  proved 
beyond  a  reasonable  doubt.  One  material  fact  is,  that  the 
plaintiff  gave  notice  to  the  defendant  of  the  place  where  the 
defendant's  horse  was  impounded:  Comp.  Stat.,  c.  92,  sec.  8. 
Without  such  notioe,  the  impounding  and  the  detention  of  the 
horse  were  illegal,  and  the  fiurfeiture  and  expense  of  keeping 
cannot  be  recovered.  To  prove  this  notice,  the  plaintiff  showed 
that  the  defendant  had  sued  him  in  trover  for  the  detention  of 
the  horse  in  the  pound;  that  on  the  trial  of  that  case,  the  pres- 
ent defendant  contended  that  the  impounding  was  illegal,  upon 
the  ground  that  the  notice  did  not  state  where  the  horse 
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impounded;  that  the  judgment  was  tor  the  praeent  plaintiff,— 
and  the  plaintiff  offered  the  record  of  that  jtidgment,  in  connec- 
tion with  proof  of  the  above  facts,  to  show  that  his  proceedings 
In  impoonding  the  horse,  and  in  giving  the  notice  where  he 
was  impounded,  were  legaL  To  tliis  the  defendant  objected, 
but  the  evidence  was  admitted.  The  defendant  then  offered  to 
show  that  the  plaintiff  did  not  give  him  any  notice  of  where 
ilie  horse  was  impoanded.  This  was  objected  to  hj  the  plain- 
tiff on  the  ground  that  the  judgment  in  trover  had  concln- 
aively  settled  the  question  of  the  legality  of  the  notice,  and 
iliat  ttie  parol  evidence  on  the  part  of  the  defendant  was  not 
admissible  to  show  that  the  notice  was  not  legal.  The  court 
held  the  teootd  conclusive,  and  excluded  the  parol  evidence. 

The  objection  to  this  nding  is,  not  that  the  very  point  was 
not  there  litigated  between  the  same  parties,  but  that  that 
action  being  a  civil  suit,  the  jury  might  have  found  the  fact 
upon  the  mere  preponderance  of  evidoice,  and  that  they  might 
not  have  so  found  if  they  had  been  required  to  have  been  satis- 
fied of  it  beyond  a  reasonable  doubt,  and  therefore  that  their 
verdict,  resting  upon  such  infarior  amount  of  evidence,  ought 
not  to  be  held  conclusive  or  admissible  in  this  penal  action. 

We  think  the  objection  stands  on  solid  grounds.  All  who 
are  conversant  witii  courts  must  have  observed  that  juries 
will  render  verdicts  in  civil  cases  upcm  light  evidence, — the 
mere  balance  of  probabilities, — when  in  criminal  cases  nothing 
would  induce  them  to  so  decide.  The  law  justifies  them  in 
so  doing.  The  distinction  is  an  important  one,  and  leads  to 
widely  different  results.  To  admit  the  judgment  in  trover  as 
conclusive  here,  might  operate  to  deprive  the  defendant  of  the 
right  to  have  the  rule  of  full  proof  in  criminal  cases  applied 
to  his  case.  But  we  do  not  think  it  admissible  even  as  prima 
facie  evidence  of  the  legality  of  the  notice.  For  to  hold  this 
would  be  to  require  the  defendant  to  establish  by  proof  on  his 
own  side  that  the  notice  was  not  legal,  before  the  fact  had 
been  established  on  the  other  side  by  the  requisite  legal  prod( 
vis.,  proof  beyond  a  reasonable  donbt:  See  1  GreenL  Bv.,  seo. 
687,  and  cases  cited. 

3.  The  statute  provides  that  if  there  is  no  pound  in  a  town^ 
any  person  in  such  town  may  impound  *4n  his  own  bam,  or 
in  some  other  inclosure,"  notifying  the  owner  where  his  beast 
is  impounded.  The  defendant  contends  that  the  impounder 
must  impound  ''in  his  own  bam,  or  in  some  other  indosure'* 
of  his  own,  and  that  the  impounding  in  Moses  Hatch's  bam 
was  illegaL 
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Thie  1b  untenable.  The  language  of  the  act  does  not  require, 
but  rather  exclades  the  construction.  The  person  wishing  to 
impound  might  have  no  other  indosure  of  his  own  than  the 
field  in  which  the  beast  was  taken  damage-feasant. 

8.  Moses  Hatch  was  pound-keeper,  and  the  plaintiff  testified 
be  impoimded  the  horse  with  him  because  he  was  pound- 
keeper;  that  Hatch  had  kept  the  horse;  and  that  the  plaintiff 
had  never  paid  or  agreed  to  pay  anything  for  keeping.  He 
here  sues  for  the  Expense  of  keeping,  and  for  the  forfeiture  in- 
curred by  the  owner  for  not  replevying  or  redeeming. 

The  defendant  insisted  that  he  had  the  right  to  go  to  the 
jury  upon  the  question  whether  the  plaintiff  impounded  the 
horse  with  Hatch  as  pound-keeper,  and  in  his  official  charao* 
ter;  and  claimed  that  the  plaintiff  could  not  sustain  the  action, 
which  was  given  by  statute  to  ^'the  pound-keeper."  The  court 
held  that  though  the  plaintiff  did  impound  with  Hatch  "as 
pound-keeper,"  still  the  plaintiff  oould  recover,  and  directed  a 
yerdict  for  the  plaintiff.  This  must  have  been  upon  the  bads 
that  where  there  is  no  public  pound,  the  pound-keeper  of  the 
private  pound  is  not  strictly  pound-keeper,  but  merely  agent 
of  the  impounder,  and  he  the  pound-keeper. 

If  the  impounder  had  acted  himself  as  poimd-keeper,  by  im- 
poimding  the  beast  in  his  own  bam,  or  if  he  had  procured 
some  other  inclosure,  and  had  employed  some  other  person  as 
his  servant  or  agent  to  keep  and  feed  the  beast  for  him,  then 
he  would  have  been  pound-keeper  pro  hoc  vice^  and  entitled  to 
recover  the  expense  of  the  keeping,  which  he  had  thus  in- 
curred or  become  liable  for,  and  the  forfeiture  which  the  law 
gives  as  compensation  to  him  who  is  obliged  to  keep  the  ani- 
mal an  unreasonable  time.  But  it  appears  in  this  case  that 
the  plaintiff  impounded  the  horse  with  Hatch  (the  public 
pound-keeper  elected  by  the  town)  because  he  was  pound- 
keeper,  and  in  his  official  capacity,  and  that  the  plaintiff  had 
never  agreed  to  pay,  and  never  had  paid  anything  for  costs  or 
keeping.  Without  saying  that  Hatch  was  bound  to  receive  the 
horse  as  pound-keeper,  when  there  was  no  public  pound,  yet  if 
he  waived  that  question,  and  did  consent  to  receive  and  keep 
him  as  poimd-keeper,  we  think  he  must  stand  upon  his  rights, 
and  be  bound  by  his  duties  as  pound-keeper,  the  same  as  if  he 
had  impounded  the  beast  in  a  public  pound.  He  would  not 
be  the  servant  or  agent  of  the  impounder.  The  impounder 
would  have  no  greater  rights  than  if  he  had  impounded  in  the 
public  pound.    The  owner  of  the  beast  would  be  justified  in 
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pound-keeper  bb  acting  in  his  offidal  capacity. 
Our  statutes  have  altered  the  common  law  as  to  pounds  and 
impounding  in  several  important  particulars. 

At  common  law,  animals  impounded  in  the  common  pound 
were  to  he  fed  by  their  owners,  and  hence  the  common  poimd 
was  always  a  pound  overt  having  a  back  wall  and  yard  where 
the  owner  might  go  and  feed  them  without  offense.  So  its 
oversight  was  committed  to  the  steward  of  the  leet,  *^  who,"  it 
was  saidy  ^^  should  be  a  barrister  of  learning  and  ability."  No 
notice  need  be  given  to  the  owner  of  the  impounding  of  his 
beasts  in  the  common  pound. 

But  by  our  statute^  the  pound-keeper  elected  by  the  town  at 
March  meeting  has  charge  of  the  pound,  is  bound  to  receive 
animals  and  keep  them,  and  supply  them  with  food  and  drink, 
and  the  owner  is  entitled  to  notice  of  the  impounding. 

At  common  law,  if  the  impounding  was  not  in  the  common 
pound,  but  in  a  special  pound  overt,  the  owner  was  entitled  to 
notice,  and  then  he  was  to  supply  fix>d.  If  the  impoimding 
was  in  a  special  pound  covert  (such  as  a  bam  or  other  inclos- 
use  wheie  the  owner  could  not  have  access  to  his  animals  to 
feed  them  without  offense),  then  the  impounder  was  to  give 
notice  and  feed  them  at  his  peril.  Our  statutes  have  thrown 
the  duty  of  supplying  the  animals  with  food  upon  the  pound- 
keeper,  and  makes  him  liable  to  the  owner  for  all  damages 
arising  from  his  neglect  of  his  duty. 

As  the  pound-keeper  is  thus  made  by  law  the  passive  custo- 
dian of  the  beasts  impounded,  and  must  supply  their  food, — 
as  he  cannot  let  them  go,  on  one  hand,  nor  redeem  or  replevy 
them  on  the  other, — it  is  obvious  that,  through  neglect  of  the 
owner  to  either  redeem  or  replevy,  the  animals  might  be  left 
a  long  and  unreasonable  time  in  the  pound,  the  keeper  put  to 
great  expense,  and  the  pound  in  time  be  overrun  by  the  num- 
ber of  animals  impounded. 

Hence  prompt  and  summaiy  action  Is  the  rule  of  the  im* 
pounding  law. 

The  impounder  must  give  notice  to  the  owner  within  twenty- 
four  hours.  The  owner  must  redeem  or  replevy  his  animals 
within  finrty-eight  hours  after  notice  or  forfeit  seventeen  cents 
per  day  fer  each  beast  he  suffers  to  remain  in  pound,  *^and 
pay  all  legal  charges  to  the  pound-keeper,  which  forfeiture," 
in  the  words  of  the  statute,  '^  shall  be  recovered  by  the  pound- 
keeper  for  his  own  use,  in  an  action  on  the  case." 

'niese  provisions  of  the  statute  are  plainly  intended  to  oblige 
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the  owner  to  act  promptly  on  the  question  whether  he  will  cod- 
test  the  unlawfulness  of  impounding  by  replevying  the  prop* 
erty,  or  will  yield  to  it  and  redeem.  Delay  on  this  point  might 
embarrass  the  pound-keeper,  by  leaving  upon  his  hands  many 
animals  which  he  ought  not  to  be  obliged  to  keep,  and  whooa 
faioreasing  numbers  might  become  a  burden  and  nuisance  t» 
him.  It  might  involve  him  (and  the  impounder,  if  liable  in 
the  first  instance)  in  great  and  needless  expense.  It  is  reap 
sonable  that  the  owner,  who,  by  replevin,  can  protect  all  hia 
legal  rights,  should  take  and  keep  his  own  animals.  If  be 
replevy,  he  is  not  bound  to  pay  the  costs  and  legal  charges  of 
impounding  in  order  to  get  back  his  property,  but  they  are 
taxable  against  him  in  the  replevin  suit,  if  the  impounder  re* 
cover:  See  chapter  on  replevin,  Comp.  Stat,  p.  268,  sec.  7.  If 
he  redeem,  he  thereby  admits  the  impounding  lawful,  and 
must  pay  the  costs,  charges,  and  damages:  Id.,  c.  92,  see.  & 
Such  being  the  rights  of  the  owner,  if  he  neglect  to  replevy  or 
redeem,  he  is  in  the  wrong.  His  neglect  increases  costs  and 
expenses, — delays  the  settlement  of  the  wrong  complained  oi^ 
whereas  it  should  be  settled  while  the  damage  and  injury  are 
recent  and  easily  shown,  and  encumbers  the  pound  with  ani- 
mals that  ought  to  be  in  their  owner's  keeping.  Thus,  if  he 
delays  for  more  than  forty-eight  hours  after  notice,  he  beoomea 
liable  to  the  pound-keeper  for  the  forfeiture  and  legal  charges, 
and  the  pound-keeper  may  sue  him  therefor  at  any  time.  "  The 
legal  charges,"  include  the  expense  of  keeping,  and  he  is  thus 
made  directly  liable  therefor  to  the  pound-keeper.  The  statute, 
in  providing  that  the  pound-keeper  may  recover  therefor  in  his 
own  name,  intends  that  he  shall  bring  the  action  who  is  enti- 
tled to  the  forfeiture,  and  thus  excludes  the  impounder,  unless 
he  becomes  pound-keeper. 

In  this  case,  as  the  evidence  tended  to  show  that  the  im- 
pounder  did  not  intend  to  be  the  pound-keeper,  but  on  the 
contrary  applied  to  the  pound-keeper,  as  such,  to  take  and 
keep  the  horse,  we  should  be  required,  in  order  to  make  him 
pound-keeper,  to  hold  that  in  all  cases  where  there  is  no  pub- 
lic pound  in  a  town,  the  impounder  must  of  necessity  be  re* 
garded  as  pound-keeper,  and  cannot  by  applying  to  the  official 
pound-keeper  relieve  himself  from  the  duties  of  the  office.  We 
do  not  think  that  this  would  be  consistent  with  the  spirit  or 
policy  of  our  statutes.  The  exclusion  of  the  evidence  we 
deem  erroneous. 

The  defendant  also  contended  that  the  forfeiture  was  in  ftill 
toot  the  costs  of  keepingc 
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The  language  of  the  statute,  that  '^  he  shall  forfeit  seventeen 
cents,  "etc, "  and  pay  all  legal  charges,"  etc.,  fairly  implies  that 
the  legal  charges  shall  be  in  addition  to  the  forfeiture.  The 
old  statute  of  March  2, 1787,  from  which  this  is  taken,  is  ex- 
plicit: ^^He  shall  forfeit  seventeen  cents,"  etc.,  '^besides  paying 
all  necessary  charges  to  the  pound-keeper,  for  giving  meat  and 
drink  to  such  creatures." 

The  defendant  also  claims  that  in  this  suit  nothing  can  be 
lecoversd  but  the  forfeiture.  The  right  to  sue  for  the  expense 
of  keeping  arises  from  the  liability  of  the  pound-keeper  as 
created  by  statute;  hence,  when  the  facts  requisite  by  statute 
to  raise  tiie  liability  exist,  the  pound-keeper  may  sue.  So, 
too^  of  the  forfeiture, — it  is  created  by  statute.  These  rights 
of  action  need  not  be  coupled  together.  Still,  where  both 
exist,  and  the  tsucts  which  gave  rise  to  them  are  all  set  forth 
in  the  declaration,  and  both  are  there  claimed  as  substantive 
grounds  of  recovery  (as  in  this  case),  we  see  no  objection  to 
having  damages  for  both  included  in  the  verdict.  The  de* 
fendant  cannot  complain  if  the  plaintiff  sees  fit  to  include  his 
claim  imder  the  statute  for  the  expense  of  keeping  in  his 
penal  suit  to  recover  for  the  forfeiture,  and  so  subject  himself 
to  the  stricter  rule  of  full  proof  to  sustain  his  declaration. 

The  defendant  further  claimed  that  all  claim  for  forfeitures 
prior  to  nine  months  before  suit  brought  were  barred  by  the 
limitation  in  section  23  of  the  statute:  *^  Every  proeecutioD 
for  a  fine,  under  the  provisions  of  this  chapter,  shall  be  com- 
menced within  nine  months  after  the  ofiense  is  committed, 
and  not  after." 

But  this  provision,  we  think^  applies  only  to  fines  proper, 
named  in  the  chapter, — such  as  fines  for  rescue,  pound-breach, 
named  in  the  two  sections  next  preceding  the  twenty-third  seo-> 
tion,  and  others  named  in  the  chapter.  Such  fines  go  into 
ihe  public  treasury.  The  forfeitures  named  in  the  act  go  to 
the  party  aggrieved,  and  not  to  the  town.  The  forfeitures 
under  the  tenth  section  might  extend  over  more  than  nine 
mcmths  of  time  (as  they  do  in  this  case),  and  be  continuous 
in  their  character,  and  in  substance  but  one  forfeiture.  Upon 
ibis  construction,  a  suit  every  nine  months  would  be  neces- 
sary to  give  the  poimd-keeper  redress. 

The  offenses,  for  which  fines  eo  nomine  are  given,  are  nol 
ooDtinuous,  but  complete  when  once  committed,  and  shoold, 
if  sued  for,  be  promptly  prosecuted. 

Judgment  affirmed,  and  case  remanded. 
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improperly  inoladed  in  the  inTontory  and  appraiaemanti 
hwioBT  Z8  HOT  OoFGLvsivB  lOB  OB  lOADnT  AjDManojont^  bvl  la 

open  to  denial  or  expTanatJon 
BfiUHNcn  10  IiiraACQs  Sxifulaxiov  dt  Pobbwhow  of  Auvjuhb  Panr 

OOGBT  10  xn  Aa  Clbab  ahd  UsiiuivooAL  aa  that  reqnirad  to  eatabilA 

mistakea  in  raoh  initmmenti^  and  the  mle  ia  thatmistiJcea  thanin  mnal 

be  eataUiahed  beyond  a  reaionaUe  donbt 
■nan  zs  not  Cbaboiabui  with  Ezpsvan  of  AmmnnmAXBix  nr  Son 

BnoooBT  BT  Hjeb  in  her  indhridoal  eapaoily^  lor  tiie  pmpoae  of  aatal^ 

liahing  the  ri|^t  of  the  intestate  to  lands^  in  order  that  aha  mJ|^  hagm 

dower  therein  aa  hia  widow. 
■nan  n  hot  Oeaboxabiji  with  Biraaia  of  AsmBBxxAzux  nr  !>■- 

mmiHo  Suit  BBovanr  AOAiHsr  Hm  by  the  heir  to  ramore  Imt  Ihrns 

tiM  adBdnistration»  on  tiie  groond  that  aha  obtained  the  appointnaBt  V 
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a  fnndnlaiit  rcpwntation  that  the  wis  the  widow  of  the  intoitota,  and 
which  niit  was  oompromiaed,  apon  her  ooDOsswon  that  iha  had  no  right 
to  the  estate,  and  would  resign  her  ofiSoe. 

■Ran  18  HOT  Oeaboxabiji  wxxs  BsnoroEB  axd  Bkbyioeb  ov  Oo^admim- 
mrnaxom  ni  Smr  in  whidh  he  made  no  defensi^  and  whore  H  was  a 
natter  of  no  interest  to  him»  as  adnunistntor,  whether  the  sut  was  soo- 
osssfnl  oor  not* 

AnmnsnuTOR'^  Aoooun  noD  vor  vm  Mabi  up  nr  Itbcb  of  days  and 
half  days  spent  in  perf onning  serrioes.  If  the  time  aotnaUy  defolid 
to  the  aftiis  el  the  estate  he  cjearly  proved^  that  will  he  snfHirient 

Affbal  by  Daniel  Cameron,  Sen.,  the  fiither  and  heir  at  law 
of  Peter  Cameron,  deceaeed,  from  an  order  of  the  oircnit  oonrt 
confirming  the  report  of  the  referee,  to  whom  the  final  acconni 
of  Emma  Cameron  and  CTros  K.  Lord,  administrators  of  the 
estate  of  Peter  Cameron,  had  been  referred.  The  referee 
admitted  in  evidence  Lord's  administration  bond,  although  it 
was  not  indorsed  ^* approved"  by  the  county  judge.  The  ref- 
eree also  admitted  the  records  of  two  suits.  One  suit  was 
brought  by  Emma  Cameron  against  Daniel  Cameron,  Jr.,  in 
which  the  plaintiff  alleged  that  certain  conveyances  made  on 
September  18, 1850,  and  March  26, 1862,  by  Peter  Cameron 
to  the  defendant,  his  brother,  were  made  in  trust  for  the  gran- 
tor; that  the  lands  belonged,  therefore,  to  his  heirs,  and  that 
the  plaintiff,  as  his  widow,  was  entitled  to  their  use  during 
her  life;  and  prayed  that  the  defendant  might  be  decreed  to 
release  the  lands  to  the  heirs.  The  other  suit  was  brought  by 
Daniel  Cameron,  Sen.,  against  Emma  Cameron  and  Cyrus  K. 
Lord,  in  which  the  plaintiff  alleged  that  he  was  the  heir  of 
Peter  Cameron;  that  the  defendant  Emma  Cameron  had  fraud- 
ulently procured  letters  of  administration  to  be  issued  to  her- 
self and  the  defendant  Lord,  by  representing  herself  to  be 
the  widow  of  the  decedent;  that  Lord  had  left  the  entire 
management  of  the  estate  to  Emma  Cameron,  who  had  wasted 
portions  of  it;  and  prayed  for  an  ix\junction  to  restrain  the 
defendants  from  frirther  interfering  with  the  assets  of  the 
estate.  A  decree  was  afterwards  entered  by  consent  in  the  first 
case,  to  the  effect  that  the  lands  described  were  lawfdlly 
conveyed  to  Daniel  Cameron,  Jr.,  free  from  any  trust;  and  in 
the  second  case,  that  Emma  Cameron  had  no  right,  as  the 
widow  of  Peter  Cameron,  or  otherwise,  to  his  estate,  as  against 
the  plaintiff;  that  she  should  execute  to  the  plaintiff  a  release 
of  all  his  real  estate,  except  certain  portions  which  the  plaintiff 
was  to  release  to  her;  that  she  should  account,  as  administra- 
trix, to  the  proper  tribunal;  and  that  she  should  be  allowed. 


•M  Oamsboh  «.  Camsboh.  [Wi8oonflin« 

«mt  of  the  ftmdf  In  her  hands,  ^all  joBi  expenBes  of  adminia- 
tering  said  estate,  and  the  moneTS  which  she  has  expended  in 
paying  just  debts  of  said  estate,  and  in  addition  thereto,  the 
enm  of  eleven  hundred  dollars,  in  lien  of  any  claims  which 
she  may  have  upon  said  estate  as  widow  or  heir."  The  stipu- 
lation upon  which  the  decrees  were  based  was  dated  January 
13, 1857.  There  was  also  read  in  evidence  another  stipula- 
tion, bearing  the  same  date,  in  which  it  was  recited  that  the 
plaintiff  had  conveyed  to  the  defendant  Enmia  Cameron,  in 
satisfaction  of  her  claims,  certain  real  estate,  and  had  also 
agreed  that  she  might  retain  such  sums  of  money  that  had 
been  before  allowed  to  her  by  the  probate  judge;  that  he 
would  pay  her  such  further  sums  as  would  make  eleven  hun- 
dred dollars;  and  that  Emma  Cameron  should  resign  as 
administratrix,  filing  and  settling  her  accounts,  and  should 
claim  ^'no  remuneration  for  her  services  as  administratrix, 
and  no  allowance  whatever  for  any  disbursements  or  expenses 
made  or  incurred  in  or  about  any  suits  brought  by  her,  or 
defended  by  her,  in  reference  to  the  said  estate,  or  for  any 
expenses  or  disbursements,  saving  the  ordinary  expenses  of 
administration,  funeral  expenses,''  etc.  A  question  was  raised 
as  to  whether  this  latter  stipulation  had  been  abandoned,  and 
the  stipulation  on  which  the  decrees  were  based  executed  in 
its  place.  The  referee  admitted  the  deposition  of  one  Ralph 
C.  Bowles,  taken  on  behalf  of  Mrs.  Cameron  and  Lord,  when 
Bowles  was  about  to  leave  the  state  without  expecting  to 
return,  although  it  appeared  that  Bowles  afterwards  married 
Mrs.  Cameron,  but  was  still  living  at  the  time  of  the  hearing, 
without  the  state.  The  contravene  oonoeming  certain  allow- 
ances appears  from  the  opinion. 

Hftgh  and  Alexander  Oameronf  ht  the  appellant. 
Lyndes  cnnd  Loeey^  contra. 

By  Court,  Dixon,  C.  J.  The  administration  bond  of  the 
respondent  Lord  was  properly  received  in  evidence.  The  stat- 
ute requiring  the  approval  of  the  county  judge  is  directory, 
and  his  omission  did  not  deprive  him  of  jurisdiction.  The 
granting  of  letters  without  such  approval  in  form  was  at  most 
but  an  irregularis,  which  could  only  be  taken  advantage  of 
by  appeal  from  the  order. 

The  record  in  the  case  of  Emma  Cameron  v.  Daniel  Cameron^ 
Jr.j  was  improperly  admitted.  As  evidence  that  the  titie  of 
the  lands  in  controversy  in  that  action  was  not  in  the* 
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«pondent8'  intestate,  it  was  inadnuBsible  for  the  reason  that 
the  appellant  and  heir  at  law  was  not  a  party,  and  the  aotioQ 
was  proeecnied  by  Emma  Cameron  in  her  individual  and  not 
in  her  representatiye  capacity.  The  appellant  therefore  coold 
not  be  boond,  nor  his  rights  affected,  by  the  judgment.  It 
was  inadmissible  tat  the  purpose  of  charging  the  estate  with 
the  expenses  incident  to  that  litigationy  for  reasons  which  will 
presently  be  more  fully  noticed. 

The  referee  was  correct  in  allowing  the  deposition  of  the 
witness  Balph  C.  Bowles  to  be  read.  He  was  a  competent 
witness  at  the  time  his  testimony  was  given,  and  his  subse- 
quent marriage  with  Mrs.  Cameron  did  not  affect  that  testi- 
mony, the  cause  for  taking  the  deposition  still  existing.  If 
the  cause  for  taking  the  deposition  had  been  removed,  and  he 
had  been  offered  as  a  witness  at  the  trial,  the  objection  that  he 
was  then  incompetent  would  have  presented  a  v^  different 
question.  The  objections  for  the  want  of  proper  notice  of  the 
time  and  place  of  taking  the  deposition,  and  of  a  proper  cer- 
tificate by  the  magistrate,  do  not  appear  to  have  been  made 
before  the  referee,  and  therefore  cannot  now  be  urged.  That, 
for  want  of  sufficient  notice,  was  waived  by  the  appearance 
and  cross-examination  of  the  appellant's  counsel:  MUUr  v. 
MeDomdd,  18  Wis.  678. 

The  moneys  received  by  Mrs.  Cameron  for  rent  of  lots  owned 
by  Daniel  Cameron,  Jr.,  are  not  proper  charges  in  fovor  of 
the  estate,  and  the  referee  was  right  in  rejecting  those  items. 
The  conveyances  of  September  18, 1860,  and  March  26, 1862, 
Afom  Peter  Cameron  to  Daniel  Cameron,  Jr.,  show  titie  in  the 
latter,  and  that  the  former  was  not  seised  at  the  time  of  his 
death.  The  lands  thus  conveyed  were,  therefore,  improperly 
included  in  the  inventory  and  appraisements  of  assets,  and  it 
was  competent  for  Mrs.  Cameron  to  avoid  her  prima  facie 
liability  by  showing  the  facts.  The  inventory  is  not  conclusive 
either  for  or  against  the  administrator,  but  is  open  to  denial  or 
explanation:  WUUmghby  v.  McCluer^  2  Wend.  608.  Mrs.  Cam- 
eron is  answerable  to  Daniel  Cameron,  Jr.,  for  the  rents,  and 
<night  not  to  be  charged  twice,  or  to  account  to  the  estate  for 
what  never  in  fact  belonged  to  it. 

All  the  items  and  charges  for  Mrs.  Cameron's  personal  ser- 
vices as  administratrix,  and  for  expenses  in  and  about  the  two 
auits, — that  above  named,  and  that  of  Daniel  Cameron^  SetLf 
T.  Emma  Camerony  Cyru$  K.  Lord,  and  Angus  Cameron^ — 
«l)0Qld  have  been  rqected.    If  the  terms  ^all  just  ejqpenses  of 
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admixuBtering  said  estate/'  in  the  decree  and  stipalaiion  in 
the  latter  action,  can  be  construed  to  include  charges  for  per- 
sonal services,  which  seems  doubtful,  the  other  stipulation  of 
the  same  date,  which,  or  a  copy,  was  designed  to  be  filed  in 
the  probate  court,  as  the  basis  of  proceedings  to  be  had  therein^ 
shows  yery  clearly  that  no  pay  for  such  services  was  to  be  de- 
manded. The  last  stipulatipn  is  very  explicit  upon  this  point, 
it  being  expressly  provided  that  in  the  filing  and  settlement  of 
her  accounts,  she  was  to  claim  *'  no  remuneration  for  her  ser- 
vices as  administratrix,  and  no  allowance  whatever  for  anj^ 
disbursements  or  expenses  made  or  incurred  in  or  about  any 
suits  brought  by  her,  or  defended  by  her,  in  reference  to  the 
said  estate,  or  for  any  expenses  or  disbursements,  saving  the 
ordinary  expenses  of  administration,  funeral  expenses,"  eta 
The  legal  efiect  of  the  two  stipulations  is  very  nearly  the  same, 
and  were  we  to  reject  the  latter  entirely,  and  place  our  decis- 
ion alone  upon  the  stipulation  which  constituted  the  basis  of 
the  decree,  the  result  must  be  the  same,  except  as  to  the  items 
for  personal  services  pertaining  to  matters  other  than  the  liti- 
gation of  the  two  suits  in  question.  Conceding  that  the  fees  of 
the  administratrix  were  comprehended  by  the  words  ''  all  just 
expenses  of  administering  said  estate,"  the  specification  of  that 
item  and  the  items  for  moneys  expended  in  the  payment  of  just 
debts  against  the  estate,  and  the  eleven  hundred  dollars  in  lien 
of  any  claim  which  she  might  have  as  widow  or  heir,  must,  by  » 
very  familiar  rule  of  construction,  be  held  to  operate  as  an  ex- 
clusion of  all  other  items  and  charges.  In  view  of  the  situatioD 
of  the  parties,  the  nature  of  their  controversies,  and  the  settle- 
ment perfected,  it  cannot  be  supposed  that  they  contemplated 
that  the  expenses  of  the  litigation  thus  closed  were  to  consti- 
tute a  proper  charge  in  favor  of  the  administratrix  against  the 
estate.  If  such  was  the  intention,  they  were  certainly  very 
unfortunate  in  the  choice  of  language  to  express  it 

But  we  think  the  evidence  did  not  authorize  the  referee  la 
disregard  the  stipulation  designed  for  use  in  the  probate  court 
as  the  basis  of  settlement  The  testimony  of  Mr.  Lord,  althoo^ 
it  raises  a  strong  suspicion  that  this  stipulation  was  to  have 
been  surrendered  and  canceled,  is  not  of  that  clear  and  posi- 
tive character  which  the  nature  of  the  case  requires. 

He  speaks  very  doubtfiilly  upon  the  subject,  and  is  directly 
opposed  by  Daniel  Cameron,  Jr.,  who  says,  positively,  that  it 
was  executed  and  delivered  at  the  same  time  with  the  stipula- 
tions upon  which  the  decrees  were  founded,  and  as  a  part  at 
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the  same  transaotioii.  Evidence  to  impeach  an  instrament 
thus  found  in  the  poBsession  of  the  adverse  party  oaght  to  be 
as  clear  and  nnequivocal  as  that  required  by  law  to  establish 
mistakes  in  such  instruments.  The  rule  in  such  cases  is,  that 
the  mistake  must  be  established  beyond  any  reasonable  doubt: 
Lake  v.  Meachamj  18  Wis.  855,  and  authorities  there  cited. 

But  if  we  are  wrong  in  both  these  positions,  still  the  estate 
ought  not  to  be  charged  with  the  expenses  of  the  suits,  or  Mrs. 
Cameron's  time  in  attending  to  them.  That  against  Daniel 
Cameron,  Jr.,  was  clearly  prosecuted  for  Mrs.  Cameron's  sole 
benefit,  and  in  no  way  connected  with  the  affairs  of  the  estate. 
She  sued  in  her  individual  capacity,  and  the  burden  of  her 
complaint,  fitun  beginning  to  end,  was  the  injuries  which  she 
would  sustain  in  respect  to  her  dower,  if  Daniel  Cameron,  Jr., 
were  permitted  to  set  up  his  claims.  It  seems  an  idle  waste 
of  words  to  talk  about  that  proceeding  having  been  taken  in 
behalf  of  the  estate.  The  same  is  true  of  the  action  of  Daniel 
Cameron,  Sen.,  against  herself  and  her  co-administrators.  She 
was  charged  with  having  intruded  into  the  affairs  of  the  estate 
upon  the  pretense  that  she  was  the  widow  of  the  deceased,  and 
as  such,  entitled  to  administer, — with  a  sort  of  usurpation  of 
the  olBce  of  administratrix,  which,  though  it  was  obtained 
according  to  the  forms  of  law,  was  nevertheless  fraudulent  and 
llIegaL  She  contested  the  action,  but  her  co-defendants  made 
no  answer.  By  the  stipulation  and  settlement,  the  claims  of 
the  plaintiff  were  substantially  conceded,  and  she  consented 
to  retire  from  the  office  which  she  had  thus  obtained.  It 
would  be  remarkable,  indeed,  if  she  could  turn  around  and 
charge  the  estate  or  heir  at  law  with  the  expenses  of  such  liti« 
gation. 

The  charges  of  the  respondent  Lord,  for  expenses  and  ser^ 
vices  as  administrator  and  counsel  in  the  same  action,  should 
have  been  disallowed.  They  are  not  proper  charges  against 
the  estate.  He  made  no  defense,  and  it  was  a  matter  of  no 
interest  to  him,  as  administrator,  whether  Mrs.  Cameron  was 
Buocessful  or  not  Aside  from  the  litigation  of  those  suits, 
which  did  not  pertain  to  the  administration,  the  case  appears 
not  to  have  been  one  of  unusual  difficulty  or  responsibility. 
Mr.  Lord  is,  therefore,  only  entitled  to  compensation  at  the 
rate  of  one  dollar  per  day  for  actual  services  in  attending  to 
the  ordinary  affairs  of  the  estate,  and  to  his  actual  and  neces- 
sary disbursements  for  the  benefit  of  the  estate,  according  to 
the  provisions  of  the  statute:  B.  8.  i849,a  181,  see.  8. 

AM.  Baa  YOL.  Lxxxn— a 
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Though  very  correct  and  convenient  in  practice,  it  eeema 
not  to  be  indispensable  that  the  accoont  of  the  administrator 
should  be  made  up  in  items  of  days  and  half-days  spent  in 
performing  services.  If  the  time  actually  devoted  to  the 
affSEkirs  of  the  estate  be  clearly  proved,  that  will  be  sufficient: 
Higbie  y.WesOake,  14  N.  Y.  281. 

The  allowance  by  the  referee  of  fifty  dollars  for  the  services 
of  Ralph  C.  Bowles  was,  under  the  circumstances,  reasonable 
and  proper. 

The  administratrix  was  properly  credited  with  the  value  of 
the  property  delivered  over  to  Daniel  Cameron,  Jr.,  as  her 
successor.  That  part  of  the  order  was  not  appealed  from,  or 
at  least  not  contested. 

The  account  of  personal  property  which  came  to  the  hands 
of  the  administratrix  is  correct  She  appears  to  have  been 
charged  with  the  full  value,  as  shown  by  the  inventory  and 
appraisement 

As  the  items  of  services  and  disbursements  for  which  the 
respondents  are  entitled  to  compensation,  according  to  the 
principles  settled  by  this  opinion,  are  not  distinguished  by 
the  proofs  from  those  with  which  the  estate  cannot  be  charged. 
It  may  become  necessary  for  the  court  to  take  further  proofs 
or  to  recommit  the  case  to  a  referee,  in  order  that  they  may 
be  ascertained.  We  see  no  objection  to  either  course  being 
pursued. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  re^ 
manded  for  further  proceedings  in  accordance  with  this  opin- 
ion. 


AincnnBTRATOB'g  Fau^ubb ToGirBBom^ BifMV of:  SmPaimerT. OoUey. 
€7  Am.  Deo.  41;  3x  parte  Maaawell,  79  Id.  02;  and  boH  wfaoM  the  qamAiam. 
k  ooomdored,  and  the  prindpel  oMe  died. 

JuDQMENT  B  BoniDTo  UPON  PiJtTiai  AHx>  Fsivus  OAT:  Detridt  ▼. 
JUl^^ott,  6S  Am.  Dao.  6S4;  Whitney  r.  Bi(fg^  70  ILliA;  LIptoonibT.  FoddK 
77  Id.  651,  and  oaaea  cited  in  the  notee  theretow 

BsFosmoN  or  Ckmrsmnr  WimaH  at  Time,  WMimjut  Bmxtkmksd  Ih- 
ATOffnwntTiB  BT  Wmmsis'  Bvmaquwxr  lyounrjn'siiOT;  See  MwVMi  t. 
ilM^  64  Am.  Deo.  472;  and  aee  il^fef  T.  JfObr,  es  Id.  62a 

Nonci  OF  Tdoi  and  Flics  or  Takuki  Dnosmcni  to  mm  Gitbh:  Nole 
to  £U^  ▼.  ilMcttt^  89  Am.  Deo.  680;  ilttuood  T.  iW0i<  76  Id.  66^^ 
CNMr.  Bmdermm,  eo  Id.  fX8. 

OsnonoN  to  DBPOsmoir  fob  Wabt  or  Nonos  m  Waivbd  sr  Caoaa* 
BKAXDrATiOH  OT  WixNiBS:  i[e<V  T.  .AflMedM;  89  Am.  Doo.  680;  andaee^TtMl 
r.  Oram,  69  Id.  881;  ao  alao  it  la  waiTed  bj  the  par^a  Joining  in  the  oom- 
■darion,  and  aabmitting  orao»>interrogatoriea:  BeaAorn  t.  PNn%k  48  Wis.  100^ 
aitiqg  tiie  prinoipal 
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Pbmoval  BmuMUiTAnv^  whdt  Axjlowid  Com  ahd  EzFnnun  of 
Suns  Bboookt  bt  ahd  aoaihbt  Tkim!  8m  TWnAomV  Jb^»  t.  ^SAomm,  88 
Ajo^  Deo.  473;  Ctoa  t.  Lodttmum,  86  Id.  277|  Cbmpfon  ▼.  ikmeib  ^  Id.  I15| 
fWoMT.  TVrlDT,  60 Id.  OMs  A0Mierir« iNiCHteltef  T. BeiMia/rt ililmV,  60 Id. 
400}  HmdenmT.  Siummtp  70  Id.  600;  MeCkOmr.  ffeOtrkigkm,  78  Id.  80| 
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)15  WZfOOVtOI,  1411 

MigpiMmiBMM  OAimor  Baoom  CtosTRAor  Pbisb  of  Riafsb^  bat  uo 
flvlillod  to  oompePMfctlon  for  aay  ftotaal  Ion  or  expenie  inoorred  by  thorn 
in  oomeqnenoo  of  the  def andaafo  refaal  to  aooept  a  reaper,  if  the  reap- 
en  mamifaotmed  were  snoh  as  the  eontraot  of  tlie  partiee  called  for,  and 
the  maimfaotnreri  were  ready  and  willing  to  perform  tho  eontraot  on 
their  pait^  where  the  plaintiib  agreed  to  mannfaetore  a  reaper  of  a  oer- 
tiun  kind,  and  to  deliver  it  to  the  defendant  at  a  certain  time  and  place, 
aad  at  the  appointed  time  and  place  the  defendant  waa  ihown  the  eepa- 
rate  pieoeo  ol  a  nnmber  ol  reepen,  of  identical  form  aad  ixm^  and  wae 
told  that  one  waa  ^^^gniA  tcit  him,  end  wonld  bo  pnt  np  for  him  if  he 
would  take  it,  bnt  he  refued.  There  wu  not  laoh  a  deUrery  as  rested 
the  title  in  tiie  defendant. 

Bnamio  Btidxiigb  of  Subbounuuio  Faokb  akd  Oibiouiibeakobb  n  Ai>» 
inMmT.a  io  Bm^mi  .Miahiko  of  Wobd  "Tbam,"  in  a  contract  under 
wlddh  a  reaper  wae  to  bo  fomiBhed,  *' capable,  with  one  man  and  a  good 
team,  of  catting  and  raking  off  end  laying  in  gavels  for  binding,  from 
twelve  to  twenty  aciee  of  grain  in  a  day,"  althoagh  the  ambigoity  is 
paint;  and  therefore  the  dedarationa  of  the  agent  oi  the  mannfaota^ 
en^  made  to  the  bnyer  at  the  time  ol  entering  into  the  contract  ae  to 
tiM  amoaat  of  power  whioh  the  machine  would  reqoire,  are  admisiiblei 
bat  aindlir  dodbration^  made  aboot  the  same  time,  by  the  same  agent, 
to  aaother  person,  on  entering  into  a  "wfl^^r  oontrao^  are  ^'^^il— fissiWe^ 
as  not  being  a  part  of  the  res  0«fte. 

Ctoiwauoinm  of  Watnur  iNBrauiisziT  zs  UsuaiIiT  roa  JuaT,  if  its  meaop 
ing  is  to  bo  judged  by  extrinsio  evidence. 

JvaaMKNT  WILL  HOT  BB  RaVKBSaD  FOB  APMIMIOW  OF  iMFBOPBa  BFIDBBrOi^ 

wiiere^  if  it  had  been  rejected,  the  verdict  mnst  have  been  the  same. 

Action  to  recover  the  price  of  a  reaper.  The  defendant, 
ICadigan,  signed  an  order  reqneeting  the  plaintifby  Ganson^ 
Huntley,  A  Ca,  to  mann&ctore  and  deliver  to  him,  at  Mil- 
waukee, to  the  care  of  Wells  A  Co.  or  Doosman  A  Ca,  on  or 
before  July  1, 1865,  one  of  Palmer  and  Williama'  patent  self- 
raking  reapers,  '^warranted  to  be  well  made,  of  good  materially 
and  not  liable  to  get  out  of  order  with  carefdl  usage,  and  to 
be  capable,  with  one  man  and  a  good  team,  of  cutting  and 
raking  off  and  laying  in  gavels  for  binding,  from  twelve  to 
twenty  acres  of  grain  in  a  day,**  for  which  the  defendant  was 
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to  pay  fifty  doUara,  besides  storage,  freight,  and  chargee,  on 
delivery,  and  $110  on  December  1,  following;  the  order  cent- 
eluding  with:  "If,  npon  a  fsir  trial  to  be  made  next  harvest^ 
said  reaper  cannot  perform  as  specified,  the  undersigned  wiU 
store  it  safely,  and  deliver  it  to  Oanson,  Huntley,  &  CkL,  or 
their  i^;ent,  subject  to  refimding  the  fifty  dollars,  paid  as  above.*^ 
The  plaintiffs,  before  the  1st  of  July,  sent  to  Dousman  A  Cou 
about  twenty  reapers  of  the  exact  description  mentioned  in  the 
order,  but  they  were  shipped  in  pieces.  One  of  these  machinoe 
was  intended  for  the  defendant,  and  he  was  notified  that  it  was 
at  Dousman  A  Co.'s,  ready  for  him.  The  defendant  thereupon 
went  to  Dousman  &  Co/s,  and  asked  if  they  had  a  reaper  for 
him,  to  which  they  replied  that  there  was  a  reaper  there  fiir 
him,  or  for  a  man  of  his  name.  The  defendant  asked  Dona- 
mian  &  Go.  to  show  him  a  reaper  with  his  name  on  it,  but  thejr 
said  that  there  was  none  marked  with  his  name,  and  told  him 
that  he  might  pick  out  one.  The  defendant  asked  to  see  a 
reaper  set  up,  but  Dousman  A  Co.  refused  to  set  up  one,  unlesa 
tlie  defendant  would  agree  to  take  it  The  defendant  refused 
to  take  one  of  the  reapers,  giving  as  a  reason  that  they  wera 
too  heavy,  and  were  for  four  horses  instead  of  for  two.  The 
defendant  testified  that  the  agent  of  the  plaintiffs,  who  obtained 
the  order  from  him,  declared  to  him  at  the  time  that  one  span 
of  horses,  such  as  the  defendant  owned,  would  work  tha 
machine  up  to  the  warranty.  One  Ounn  also  testified  on 
behalf  of  the  defendant  that  he  had  ordered  a  reaper  of  tha 
same  kind,  a  short  time  before,  through  the  same  agent,  wha 
informed  him  at  the  time  he  took  the  order  that  the  machina 
could  be  used  with  two  horses.  The  agent,  one  Chase,  testified 
that  he  thought  the  defendant  had  said  that  he  had  but  ona 
team,  and  that  he  told  the  defendant  that  one  good  team  would 
work  the  machine.  The  court  instructed  the  jury  that  they 
were  to  construe  the  term  ''a  good  team" ;  that  if  the  plaintifb 
delivered  a  machine  according  to  agreement,  they  were  entitled 
to  recover  whatever  damages  they  had  sustained  by  the  de- 
fendant's refuisal  to  receive,  and  the  measure  of  damages  waa 
the  difference  between  the  contract  price  and  the  value  of  the 
reaper  on  July  1,  1856;  and  that  if  the  machine  did  not 
answer  the  terms  of  the  order  as  to  capacity  and  power,  the 
defendant  was  not  obliged  to  take  it,  it  being  a  condition  pre- 
cedent  to  the  reception  of  the  machine  and  the  payment  of  the 
fifty  dollars  mentioned  in  the  order,  that  the  plaintiffs  should 
maoufiusture  and  deliver,  or  offer  to  daUver,  a  machina  of  tha 
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power  and  capacities  designated  in  the  order.  The  plaintiffs 
reqaeeted  instructions,  which  were  refused,  to  the  effect  that  if 
the  plaintiffs  fblfiUed  the  contract  on  their  part,  by  the  manu- 
facture of  a  reaper  as  caUed  for  by  the  contract,  and  the  de* 
livery  of  the  same  to  Dousman  ft  Co.,onor  before  July  1, 1856, 
the  plaintiffs  were  entitled  to  recover  the  contract  price,  with 
interest;  that  it  was  not  necessary  that  the  plaintiffs  should 
mark  or  set  apart  any  particular  reaper  for  the  defendant^  to 
entitle  them  to  recover  the  contract  price;  and  that  if  the 
plaintiffh,  on  or  before  July  1, 1866,  delivered  to  Dousman  &  Co., 
far  the  defendant,  a  reaper  of  the  kind  ordered,  and  such  as 
called  far  by  the  contract,  the  titie  to  the  reaper  so  delivered 
vested  in  the  defendant.  The  defendant  had  a  verdict  and 
judgment. 

Conger  and  Hawe$^  far  the  appellants. 
Smiih  and  Ordway^  far  the  respondent. 

By  Court,  Dixon,  C.  J.  In  cases  Uke  this,  we  ftiUy  oonour 
with  Judge  Bronson  in  saying  that  ^4t  is  an  elementary  prin- 
ciple that  an  enoneous  decision  is  not  bad  law, — it  is  no  law 
at  all";  and  could  we  become  satisfied  that  our  last  deddcn 
{Oanmm  v.  Madigatij  18  Wis.  67)  was  in  this  unfortunate  pre* 
or  was  an  unauthorised  dietum^  we  should  hai  len 
alacrity  to  retrace  our  steps.  Subsequent  investigali  mn 
have  only  confirmed  the  views  which  we  there  took  of  the .  aw. 

The  rights  and  liabilities  of  the  parties  under  the  coni  <*act 
were,  in  substance,  these;  The  plaintiffs  were  bound  to  m  inu- 
fiMSture  and  deliver  the  machine  in  the  manner  spedfis  1,  at 
the  city  of  Milwaukee,  on  or  before  the  first  day  of  July.  The 
defendant  was  bound,  on  the  same  day  (or  before,  if  nc  dfied 
of  its  earlier  delivery,  and  he  chose  to  do  so),  to  be  pres- 
ent to  receive  it,  and  pay  the  fifty  dollars  and  the  storage. 
The  obligation  of  the  plaintiflb  to  manufacture  and  deliver, 
and  that  of  the  defendant  to  be  present  and  receive  and 
pay,  were  mutual  and  concurrent  The  presence  of  bo'ii  par- 
ties, by  themselves  or  agents,  at  the  time  and  place  design 
nated,  was  necessarily  contemplated,  since  the  obligations 
resting  upon  them  respectively  could  not  otherwise  be  dis- 
charged. The  plaintiffs,  if  they  had  manufjEtctured  and  fiuv 
nished  ready  for  delivery  by  their  agents  at  Milwaukee,  such 
a  machine  as  the  contract  called  for,  would  have  so  far  per- 
formed the  duty  imposed  upon  them  as  to  be  entitied  to  dam* 
ages  for  the  defendant's  violation  of  duty  in  neglecting  to  be 
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preeent,  accept,  and  pay  the  stimB  stipulated.  For  this  por* 
pose  it  was  not  necessary  for  them  to  set  apart  the  machine, 
so  as  to  vest  the  title  in  him  subject  to  their  lien  for  the  pur- 
chase-money and  charges.  Having  manufactured  and  fixr- 
warded  the  machine  upon  the  faith  of  his  promise  to  receiye 
and  pay  for  it,  it  would  be  most  unreasonable  and  unjust  to 
say  that  they  should  not  have  compensation  .for  any  actual 
loss  or  expense  which  they  had  thus  incurred.  The  defend- 
ant, by  his  fSailure  to  appear  and  perform  the  contract  on  his 
part,  would  have  been  in  no  situation  to  insist  upon  an  actual 
deliyery  or  separation  of  the  machine.  Delivery  and  pay* 
ment  were  concurrent  acts,  the  one  dependent  on  the  per- 
formance of  the  other,  and  the  neglect  of  the  latter  effectually 
excused  the  former.  It  would  have  been  enough  to  have  en* 
abled  the  plaintiffs  to  recover  their  actual  loss  and  expenses, 
if  they  had  shown  that  they  were  ready  and  willing  to  per- 
form the  contract  on  their  part:  Chitty  on  Contracts,  638. 
As  stated  by  Mr.  Parsons  (2  Parsons  on  Contracts,  484),  they 
had,  under  the  circumstances,  three  courses  open  to  them:  to 
consider  the  machine  as  their  own  (which  they  did  by  not 
setting  it  apart,  so  as  to  constitute  a  delivery),  and  sue  for 
the  damages  occasioned  by  the  non-acceptance;  or  to  consider 
it  as  the  defendant's  (which  they  might  have  done  by  sepa- 
rating it  from  the  others,  so  as  to  be  capable  of  identification), 
and  sell  it,  with  due  precaution,  to  satisfy  their  lien  on  it  for 
the  price,  and  then  sue  and  recover  only  for  the  unpaid  bal- 
ance of  the  price;  or  in  the  latter  case,  also,  to  hold  it  subject 
to  the  defendant's  call  or  order,  and  then  recover  the  whole 
price  which  he  agreed  to  pay.  We  deem  these  prindplee  to 
be  sound  and  well  supported  by  the  authorities,  and  are 
willing  to  stand  by  them.  The  rule  of  damages  given  by 
the  court  below  was  therefore  correct,  and  the  judge  was  ri|^t 
in  refusing  the  instruction  asked  by  the  appellants  on  that 

subject. 
The  case  is  clearly  distinguishable  from  those  in  which  the 

counsel  suppose  a  different  rule  was  established.    They  will 

all  be  found,  on  examination,  to  have  been  oases  where  the 

articles  purchased  or  manufactured  were,  from  their  nature, 

susceptible  of  being  distinctly  Imown  and  identified,  or  where 

they  were  set  apart  by  the  vendors,  so  that  the  vendees,  on 

paying  the  price,  could  receive  and  dispose  of  them  if  they 

desired.    Such  was  the  case  of  the  wood-work  of  the  wagon, 

in  Craokshank  v.  Burrell,  18  Johns.  68  [9  Am.  Deo.  187];  the 
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carriage,  in  Mixer  y.  Howarth^  21  Pick.  205  [32  Am.  Dec.  256]; 
the  gnlky,  in  Bemewt  y.  Smithj  15  Wend.  493;  and  the  promis- 
Bory  note,  in  Des  Arts  y.  Leggettj  16  N.  Y.  682.  As  was  decided 
in  the  last  caae^  the  yendor,  choodng  to  go  for  the  price,  be- 
comes, after  a  yalid  tender  of  the  chattel  in  performance  of  the 
contract,  a  bailee  for  the  yendee.  But  we  know  of  no  princi- 
ple of  law  which  would  allow  the  yendor  to  keep  the  goods  as 
his  own,  and  at  the  same  thne  come  upon  the  yendee  for  the 
price, — compel  the  latter  to  pay  for,  and  yet  not  get  the  projH 
erty, — which  would  be  the  case  were  the  present  plaintiffs  to 
be  permitted  to  reooyer  the  price,  irrespectiye  of  the  amount 
of  damages  which  they  had  sustained  in  consequence  of  the 
defendant's  non-acceptance.  The  machine  here  was  brought 
to  Ifilwaukee  in  pieces,  its  seyeral  parts  separated  and  packed 
with  those  of  a  great  number  of  other  machines  of  identical 
form  and  pattern,  so  that  the  same  part  of  one  machine  was 
equally  suited  to  eyery  other.  It  remained  in  this  condition 
until  after  the  day  fixed  for  its  deliyery  and  acceptance.  It 
is  i«  ijud,  therefore,  to  talk  about  there  haying  been  such  a  de- 
liyery as  would  haye  yested  the  title  in  the  defendant,  pro- 
vided the  jury  had  found  that  the  machine  was  such  as  the 
contract  called  for.  The  property  in  all  the  machines  re- 
mained in  the  plaintiffs,  subject  to  their  absolute  domiuion 
and  right  of  disposaL  Nothing  could  haye  changed  it  as  to 
the  defendant,  short  of  a  separation  or  distinct  ascertainment, 
by  mark  or  otherwise,  of  the  machine  intended  for  him,  so 
that  he  could  afterwards,  on  paying  the  price,  haye  ob- 
tained it  if  he  chose. 

If  the  defendant's  had  been  the  only  contract  for  a  machine 
to  be  deliyered  in  Milwaukee,  and  his  the  only  machine  deliy« 
cored,  or  if  it  had  been  unlike  all  the  others,  the  question  would 
haye  been  yery  different  The  authorities  cited  by  counsel 
would  then  haye  afforded  some  foundatition  for  their  position. 

And  here  we  may  correct  another  mistake  on  the  part  of  the 
oounseL  They  seem  to  suppose  that  the  deliyery  of  seyeral 
machines  in  Milwaukee,  in  whateyer  form,  so  that  one  could 
haye  been  obtained  by  the  defendant  within  the  time  pre- 
scribed, was  all  that  was  necessary  under  the  contract  to  pass 
the  title;  and  that  this  court  so  decided  when  the  cause  was 
here  for  the  first  time:  9  Wis.  146.  But  this  was  not  sa  The 
deliyery  there  spoken  of  was  a  deliyery  in  the  general  sense  oi 
bringing  the  machine  to  Milwaukee,  in  pursuance  of  the  con- 
tract, so  as  to  entitle  the  plaintiffs  to  recover  damages  for  the 
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defendant's  non-Acceptance, — not  that  specific  delivery  made 
necessary  by  law  to  transfer  title.  The  contract  of  the  de- 
fendant was  distinct  and  independent  of  that  of  every  other 
person,  and  a  compliance  with  its  terms  as  well  as  the  law 
required  a  distinct  and  independent  delivery,  in  order  to  vest 
the  title  in  him.  He  never  agreed  to  receive  his  machine  in 
fragments,  commingled  with  those  of  the  machines  of  a  htm- 
dred  other  persons,  in  such  manner  that  nothing  could  be 
identified.  The  way  in  which  the  machines  came  to  the  hands 
of  the  consignees  was  the  plaintiff's  fault,  or  at  least,  not  the 
fault  of  the  defendant 

The  word  '^team,"  as  used  in  the  contract,  is  of  doabtfbl 
signification.  It  may  mean  horses,  mules,  or  oxen,  and  two^ 
four,  six,  or  even  more  of  either  kind  of  beasts.  We  look 
upon  the  contract,  and  cannot  say  what  it  is.  And  yet  we 
know  very  well  that  the  parties  had  some  definite  purpose  in 
using  the  word.  The  trouble  is  not  that  the  word  is  insensi- 
ble,  and  has  no  settled  meaning,  but  that  it  at  the  same  time 
admits  of  several  interpretations,  according  to  the  subject- 
matter  in  contemplation  at  the  time.  It  is  an  uncertainty 
arising  finom  the  indefinite  and  equivocal  meaning  of  the  word 
when  an  interpretation  is  attempted  without  the  aid  of  sur- 
rounding circumstances.  It  appears  on  the  face  of  the  instru- 
ment, and  is  in  reality  a  patent  ambiguity.  The  question  is, 
Can  extrinsic  evidence  be  received  to  explain  it?  We  think 
it  can.  There  is  undoubtedly  some  confusion  in  the  authori- 
ties upon  this  subject,  especially  if  we  look  to  the  earlier  cases; 
but  the  later  decisions  seem  to  be  more  uniform.  As  obeerved 
by  Chancellor  Desaussure,  in  Dupree  v.  MeDimald^  4  Desaus. 
Eq.  209,  the  great  distinction  of  ambiguitaa  latenSj  in  which 
parol  evidence  has  been  more  freely  received,  and  ambiguiUu 
patensy  in  which  it  has  been  more  cautiously  received,  has  not 
been  sufficient  to  guide  the  minds  of  the  judges  with  unerring 
correctness;  some  of  the  later  cases  show  that  there  is  a  mid- 
dle ground,  furnishing  circumstances  of  extreme  difficulty. 
Judge  Story  was  of  opinion  {PeUch  v.  Dickson^  1  Mason,  11), 
that  there  was  an  intermediate  class  of  cases,  partaking  of 
the  nature  both  of  patent  and  latent  ambiguities,  and  com- 
prising those  instances  where  the  words  are  equivocal,  but  yet 
admit  of  precise  and  definite  application  by  resorting  to  the 
circumstances  under  which  the  instrument  was  made,  in  which 
parol  testimony  was  admissible.  As  an  example,  he  put  the 
case  of  a  party  assigning  his  freight  in  a  particular  ship  by 
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contract  in  writing;  saying  that  parol  evidence  of  the  circnm- 
«tance8  attending  the  transaction  would  be  admissible  to 
ascertain  whether  the  word  "fineight "  referred  to  the  goods  on 
board  of  the  ship,  or  an  interest  in  the  earnings  of  the  ship. 
This  distinction  seems  to  be  fiilly  sustained  by  the  later  au- 
thorities, and  we  can  discover  no  objection  to  it  on  principle: 
Reay  v.  Richardson^  2  Cromp.  M.  A  B.  422;  Hall  v.  DavtSj  86 
N.  H.  669;  Emery  v.  WebsUry  42  Me.  204  [66  Am.  Dec.  274]; 
Baldwin  v.  Carter j  17  Conn.  201  [42  Am.  Dec.  736];  Drake  v. 
Gareej  22  Ala.  409;  Cmoles  v.  Garretty  80  Id.  848;  Waterman  v. 
Johneany  18  Pick.  261;  Mechanic^  Bank  v.  Bank  of  Columbia^ 
B  Wheat.  826;  Jewnings  v.  Sherwood,  8  Conn.  122;  1  QreenL 
Ev.,  sees.  286-288.  The  general  rule  is  well  stated  by  the  su- 
preme court  of  New  Hampshire,  in  Hall  v.  Daviif  86  N.  H. 
669,  as  follows:  ^'As  all  written  instruments  are  to  be  inter- 
preted according  to  their  subject-matter,  and  such  construction 
given  them  as  will  carry  out  the  intention  of  the  parties  when- 
ever it  is  legally  possible  to  do 'so,  consistently  with  the  lan« 
guage  of  the  instruments  themselves,  parol  or  verbal  testimony 
may  be  resorted  to,  to  ascertain  the  nature  and  quaUties  of 
the  subject-matter  of  those  instruments,  to  explain  the  circum- 
stances surrounding  the  parties,  and  to  explain  the  instru- 
ments themselves  by  showing  the  situation  of  the  parties  in 
mil  their  relations  to  persons  and  things  around  them.  Thus, 
if  the  language  of  the  instrument  is  applicable  to  several  per- 
flons,  to  several  parcels  of  land,  to  several  species  of  goods,  to 
several  monuments,  boundaries,  or  lines,  to  several  writings,  or 
the  terms  be  vague  and  general,  or  have  divers  meanings, — In 
all  these  and  the  like  cases,  parol  evidence  is  admissible  of  any 
extrinsic  circumstances  tending  to  show  what  person  or  per- 
sons, or  what  things,  were  intended  by  the  party,  or  to  ascer^ 
tain  his  meaning  in  any  other  respect;  and  this  without  any 
infringement  of  the  general  rule,  which  only  excludes  parol 
evidence  of  other  language,  declaring  the  meaning  of  the  par- 
ties,  than  that  which  is  contained  in  the  instrument  itself." 

If  evidence  of  surrounding  facts  and  circumstances  is  ad- 
mitted to  explain  the  sense  in  which  the  words  were  used, 
certainly  proof  of  the  declarations  of  the  parties,  made  at  the 
time,  of  their  understanding  of  them,  ought  not  to  be  excluded. 
And  so  it  was  held  in  several  of  the  cases  above  cited:  Reay  v. 
Riehardiony  2  Cromp.  M.  &  B.  422;  Em^ry  v.  WebsUr,  42  Me. 
204  [66  Am.  Dec.  274];  Waterman  v.  Johnson,  13  Pick.  261. 
8ach  declarations,  if  satisfactorily  established,  would  seem  to 
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be  stronger  and  more  conclusiye  evidence  of  the  intention  at 
the  parties  than  proof  of  facts  and  drcomstances,  since  thej 
come  more  nearly  to  direct  evidence  than  any  to  be  obtained, 
whilst  the  other  is  but  circumstantiaL 

And  though  in  general  the  construction  of  a  written  instru- 
ment is  a  matter  of  law  for  the  court, — the  meaning  to  be  col- 
lected from  the  instrument  itself, — yet,  where  the  meaning  i*- 
to  be  judged  of  by  extrinsic  evidence,  the  construction  is  usually 
a  question  for  the  jury:  Jennings  v.  Sherwoodj  8  Conn.  122,  and 
other  cases  above.  The  circuit  judge  was  therefore  right  in 
receiving  parol  evidence  to  ascertain  the  sense  in  which  the^ 
word  was  used  by  the  parties,  and  in  submitting  that  questioi^ 
to  the  decision  of  the  jury. 

But  he  was  clearly  wrong  in  receiving  evidence  of  the  state- 
ments of  the  plaintiffs'  agent  to  the  witness  Gunn  at  the  time- 
of  making  the  contract  with  him.    The  occasions  were  differ- 
ent,— the  two  contracts  entirely  disconnected,  and  though  botl^ 
concerned  a  machine  of  the  same  pattern  and  manufS&cture,  yet 
what  was  said  in  the  one  case  was  not  a  part  of  the  transactioi» 
in  the  other.  Itwasnopartoftheresy^ste.  If  the  agent  Chase^. 
in  negotiating  with  Ounn,  had  made  an  admission  of  his  rep* 
resentaUons  to  the  defendant,  evidence  of  such  admission  coQld- 
not  have  been  received:  Milwaukee  &  Miss.  JZ.  R.  Co.  v.  Finnej^^ 
10  Wis.  888.  It  would  be  going  much  too  far  were  we  to  hold 
that  it  was  proper  to  give  the  jury  the  agent's  statement  Uy 
Gunn,  as  evidence  tending  to  prove  that  a  similar  statemoit 
was  made  to  the  defendant.    If  it  has  any  such  tendency,  it 
is  so  remote  that  the  law  cannot  lay  hold  of  and  apply  it. 

The  question  then  comes  up.  Must  the  judgment,  for  thie- 
reason,  be  reversed  ?  The  defendant's  counsel  insist  not;  — that 
the  evidence  before  the  jury  was  sufficient  without  this,  and  if 
it  had  been  rejected,  tiie  verdict  must  have  been  the  same. 
We  are  inclined  to  take  the  same  view.  The  defendant's  tet^ 
timony  was  clear  and  positive  as  to  the  kind  of  team, — thai 
the  agent  said  '^  one  span  of  horses  "  would  work  the  machine- 
up  to  the  warranty.  In  this  he  was  not  contradicted,  bat 
rather  corroborated,  by  the  agent,  who  was  himself  upon  the 
stand.  We  would  naturally  expect,  if  the  fact  had  been  othei^ 
wise,  the  agent  would  have  said  so.  On  the  other  hand,  he 
testifies  very  frankly  that  the  defendant  said  he  had  but  one 
team;  and  that  he  told  him  one  good  team  would  work  the 
machine.  The  admission  of  the  improper  evidence  could  noi,. 
therefore,  have  affected  the  finding  of  the  jury  upon  this  pointf 
and  consequently  the  plaintiffs  were  not  prejudiced  by  it. 
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We  can  hardly  believe  that  the  argument  of  the  plaintifb^ 
counsel  upon  the  construction  of  the  warranty,  that  it  referred 
to  the  capacity  of  the  machine,  without  regard  to  the  kind  of 
team  employed,  and  was  satisfied  if,  under  any  circum- 
stanoes,  and  with  any  number  of  horses,  it  could  be  made  to 
perform  as  aUeged,  was  urged  with  any  real  hope  of  success, 
Buch  a  construction  would  be  directly  opposed  to  the  manifest 
intention  of  the  parties. 

The  jury,  upon  proper  evidence,  and  under  proper  instruo* 
tions,  having  found  that  the  machine  delivered  at  Milwaukee- 
was  not  such  as  the  contract  called  for,  the  judgment  upoa 
their  verdict  must  be  affirmed. 

Ordered  accordingly. 


Tbm  priii0iptl  cMe^  m  it  mam  Iwfore  the  oosrl  aft  etiier  tbMi^  is  isported 
iaOoMoiiT.  Mailgm,9Wh.  146;  &  a,  IS  Id.  07. 

OBAmL  msr  bm  Sn  afabs  asb  iDnmmD  upixbb  PxopxBrr  nr  It 
Pasbb  bt  Salb:  JeweUr,  JArnooh,  81  Am.  Deo.  86;  ArnMr. Ikbma,!i01± 
7M;  BrrnkTY.  Andt^,  61  Id.  406;  Oolder  y.  Ogdm,  68  LL  618;  and  see  tl» 
principal  oaae  dtod  on  this  pointy  in  H<ifinm  y.  King^  68  Wis.  818.  If  any- 
thing lemaana  to  be  dinal^  the  paitiaa,  the  tittowiU  not  paaa:  BwUy.  Thmt' 
■Mm  40  Am.  Deo.  688;  WUBamtY.  Allen,  61  Id.  709;  ifMierY.  Woodnum,  6» 
Id.  Ml;  Wkithwr.  Leomard,  62 Id.  864»  866;  NkMmmr.  Ta^,  72 Id.  72a 
Bnt  a  Mle  of  ohatteb  in  balk  may  paaa  the  title  withoat  aotoal  separation, 
when  it  k  the  intention  of  the  partiee:  iffcott  y.  ITett^  40  Id.  668;  SaUnumr. 
MllU,  61  Id.  680;  Walirm  y.  OJkm,  60  Id.  66;  Wkuiow  y.  Leonard,  eupra; 
fferr  y.  Barter,  70 Id.  791;  SewOlr.  JBaion,  Id.  471;  SSmberly  y.  Paioin,  7^ 
Id.  834}  and  aee  ffqjfknan  y.  Bng,  teipra,  dting  the  principal  oaae.  An  eze* 
oated  lale  ia  one  where  nothing  remaina  to  be  done  by  either  party  to  eflfoot  a 
complete  transfer  of  the  snbjeot-mattsr  of  the  aals:  Bndth  y.  Supervieore  ^ 
Barrom  Ok,  44  Wis.  692;  dth^  the  principal  case. 

VavDoa's  Rbiib>t  n  Case  Ywmdvm  Baroaia  to  Aoobft  Qooimi:  See- 
Oa^Y.  Hmry,  18  Am.  Deo.  291;  JiadcMe^Y.  McOreger,  81  Id.  622;  WeUY. 
Cmmhtgiiam,  83  Id.  800;  UcCkmAe  y.  UeKnmam,  87  Id.  606;  and  see,  far- 
ther, on  the  measoie  of  damages,  d^^inan  y.  HaeHpUmf  Id.  611.  If  a  Ycndor 
has  taken  the  steps  necessary  to  Yest  the  property  in  the  goods  sold  in  the^ 
Yendee^  he  may  soe  for  goods  sold  and  ddiYcrsd,  and  the  measore  of  damagee 
ia  the  contract  price:  PUtebmyh  eic  JTy  y.  Bedt,  60  Ind.  805^  807;  FeO  y. 
MmOer,  78  Id.  618;  bnt  if  the  Yendor  is  ready  and  willing  to  perform  on  his- 
part»  and  the  property  has  not  Ycated  in  the  Ycndee,  the  measnre  of  damagee 
18  the  actaal  in jnry  sustained,  which  is  ordinarily  the  difference  between  the> 
Yalae  of  the  property  at  the  time  of  the  refosal  and  the  price  agreed  upon: 
Id.;  and  see  ^a$h  y.  Bcoskp  69  Wis.  892,  qnoting  snd  dting  the  prindpal 
case;  and  where  a  seller  has  been  in  no  »«mih^  jn  fudt,  he  is  entitled  to  re- 
tain so  mnch  of  the  pnrehase  price  paid  aa  is  necessary  to  folly  indemnify 
bim  for  all  the  damages  he  may  haYo  soffared  in  ccnseqnenoe  of  the  non-per- 
formance on  the  part  of  the  puohaser:  Kam  y.  JeMeeoa,  10  Nat  Bank.  Beg. 
823^  citing  the  prindpal  case. 

EzTRnmo  Syidbhob  is  Apifinnm.B  to  Ez?LAni  Doubtful  IfBABnw 
ov  Tbbms  Of  CoiiTBACT:  Cooper  y.  Berry,  68  Am.  Dea  468^  and  casss  in 
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nole;  Sirckm  y.  ffttrtfbrd  F.  /ni.  Ca,  S3  Wis.  6S7,  referring  to  the  principaJ 
eeee.  Thus  it  may  be  diown  that  the  parties  httended  by  the  deecriptxon 
''the  eoath  half  of  the  iraotiaDal  quarter^"  one  half  of  the  azea  of  the  qnar- 
tereeetion;  PrtwHu  y.  Bnwtr^  17  Id.  642»  feferring  to  the  priiu^al  caee. 
Saoh  eridenoe  ia  adminible  to  explain  latent  ambigiiitiee  in  written  inatrn- 
mente:  Sargeid  y.  Adam^  63  Am.  Deo.  718^  and  note  eoUeeting  prior  eaaee; 
WaXtery.  ITeQ^ 71  Id.  164;  5bieai y. SZaii^%far» Id.  135;  ifoivanT.  Ahtouiw 
46  Wia.  217»  citing  the  prinoipil  oaae.  Eridenoe  of  tlie  aonoondiBg  facta 
and  dronmatMioea  ia  adminifale:  Bhtaom  y.  Qr^n^  67  Am.  Deo.  76^  and  note 
diKTHwing  the  queetion;  FrtmA  ▼.  Hajfea^  80  LL  vtli  Fanmr^  Loem  A  T.  C^. 
T.  CmHmertitU  Bank,  poitt  p,  689.  The  principal  caae  ii  an  anthcrity  on  this 
pointy  in  BoehoeB  y.  Mutual  L.  Int.  Co^  21  WU,  564;  Suduor  y.  Palmer,  79 
Id.  241;  Lymm  y.  Babcodk,  40  Id.  612;  Meuar  y.  Oettreieh,  52  Id.  689.  Baft 
fai  an  action  for  the  price  of  gooda  aold  by  eampK  where  the  def enae  was 
that  the  gooda  were  inferior  to  the  sample^  and  unfit  for  uae,  it  ii  eiior  to 
admit  eridenoe  en  the  part  of  the  plaintiff  that  other  gooda  of  the  nme  kind 
were  lent  by  him  at  the  same  time  to  other  pnrchaeen,  who  made  no  com- 
plaint  of  their  qnali^:  BaHou  y.  JTcnm^  17  Id.  48;  and  in  an  action  for  the 
price  of  piling  fomiihed  by  the  plaintiff  to  the  def endanta  nnder  a  yerbal 
contract^  to  be  need  in  oonatmcting  a  bridge^  direct  eridence  aa  to  the  tenna 
of  another  and  entirely  independent  contract  between  the  defendants  and  a 
third  party  for  fomiriiing  piling  for  the  nme  bridge^  ia  not  admimible  on  tiie 
part  of  the  plaintiff  for  the  porpoee  of  eatahlishing  the  tenna  of  Ida  own  oca* 
tract:  /\w^  y.  JBte^  29  Id.  97,  both  citing  the  principal  caee. 

Oommaraom  ov  Wximnr  Irsirumdit  is  Usuallt  iob  Jubt,  if  the  Ian- 
giage  is  donbtfaily  or  the  intention  not  cleariy  ejpresssdi  SkUe  a  rtL  AUur^ 
m^-GmenU  ▼•  OMdUn^  34  Wis.  81;  Beggr.  Begg,  66  U.  687,  botbeili^  the 
prinofaal 
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Aonon  broaght  by  the  plaintifl^  as  sheriff,  to  zeoover  from 
the  defendant  the  sum  of  $826.  The  defendant  had  been 
garnished  as  the  debtor  of  one  Ryder,  but  had  paid  over  the 
amount  of  the  indebtedness  to  Ryder  after  the  service  of  the 
garnishee  prooees.  A  demurrer  to  the  complaint  was  sustained 
for  the  principal  reason  that  the  defendant,  being  a  municipal 
corporation,  was  not  subject  to  garnishment 

Abbott,  Oregory,  Pinneyf  and  Flower,  for  the  appellant. 
Charles  A.  Eldridge,  for  the  respondent. 

By  Court,  Paikb,  J.  The  question  in  this  case  is,  whethet 
a  municipal  corporation  is  liable  to  be  garnished  for  its  debts 
to  individuals.    The  question  is  very  similar  in  principle  to 
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that  whether  sheriffii  or  clerks  of  courts,  and  other  similar 
officers,  are  liable  to  garnishment  for  moneys  .in  their  posses- 
sion as  such  officers.  And  in  the  case  of  HiU  y.  La  Crowe  cmd 
MUwaulee  B.  B.  Oo.^  14  Wis.  291  [80  Am.  Dec.  783],  the  ma- 
jority of  the  oonrt  hdd  that  the  sheiri£f  was  not  so  liable. 

The  fi»Ilowing  cases  are  very  clear  and  satisfactory  authori- 
ties  against  the  liability  of  municipal  corporations  to  garnish- 
ment: Hawthorn  v.  City  of  St.  LouiSj  11  Mo.  69  [47  Am.  Deo. 
141];  Fortune  v.  St.  Louis,  28  Id.  239;  Mayor  etc.  of  Mobile  y. 
Bowiandf  26  Ala.  498;  Mayor  etc.  of  Baltimore  v.  Root,  8  Md. 
95  [68  Am.  Dec.  692];  Erie  v.  Knapp,  29  Pa.  St.  173. 

Very  little,  perhaps,  could  be  added  to  the  reasoning  of 
these  cases  upon  the  subject  Yet  there  is  one  consideration 
that  might  be  added,  illustrating  the  public  inconyenience 
which  would  result  from  the  opposite  doctrine.  That  is, 
that  contractors  with  municipal  corporations  are  frequently 
compelled  to  rely  on  the  payments  as  a  means  of  completing 
their  contracts.  So  that  if  these  payments  could  be  suspended 
by  means  of  garnishment,  until  private  litigation  could  be  set- 
tled, and  perhaps  finally  diverted  entirely  to  pay  the  contrac- 
tors' debts,  in  addition  to  the  inconyeniences  more  distinctly 
pointed  out  in  the  cases  referred  to,  the  public  works  them- 
selves might  be  delayed  and  their  benefit  lost,  until  the  corpo- 
ration could  be  fortunate  enough  to  find  some  contractor,  of 
whom  nobody*  claimed  to  be  a  creditor. 

I  think  the  language  of  the  statute  also  furnishes  a  dear 
implication  that  municipal  corporations  were  not  within  its 
intention.  Section  46,  chapter  130,  R.  S.  1858,  prescribes  the 
mode  in  which  corporations  may  be  garnished.  It  was  evi- 
dently the  intention  to  designate  specifically  those  which  were 
usually  the  principal  officers  in  tiie  corporations  within  the 
scope  of  the  statute.  They  accordingly  specified  the  '^  presi- 
dent, cashier,  treasurer,  and  secretary.''  None  of  these  titles 
is  usually  applicable  to  the  officers  of  a  municipal  corporation, 
except  that  of  treasurer,  but  they  describe  the  usual  principal 
officers  of  private  corporations.  The  fact  that  no  mention  is 
made  of  a  mayor,  clerk,  or  alderman,  the  usual  principal  offi- 
cers of  a  municipal  corporation  seems  to  me  to  indicate  that 
the  legislature  did  not  intend  to  subject  that  class  of  corpora- 
tions to  the  provisions  of  the  act 

The  majority  of  the  court  is  of  the  opiiiiflo  that  the  Jndf» 
ment  should  be  affirmed,  with  oosta 

DixoN,  C.  J.,  dissented. 
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O^  </i2aeMM^  86  Wii.  40Ot  401;  JferrWiT.  Cbn^fteO;  48  Id.  fi36;  IfiOBMOiiV. 
Bqfmanp  61  Id.  689|  Menrimr.  (Mif  qf  Ckteago,  45  SL  136;  and  see  Baia  y. 
<Jkhago€ie.B^f,eOVnM.9M9^miiBgih»]pt^^  8m,  further,  Jfoyfr 

«<&  <lf  Baltimore  t.  Aioi;  68  Am.  Deo.  692,  and  the  note  thereto. 

Thx  mnroiFAL  oaoi  d  jiao  bbtsbbed  to  in  Wallace  y.  hoMfer^  64  Lid. 
006,  on  the  point  that  a  body,  politio  and  oorponte^  eannoti  in  proeeedingi 
supplementary  to  exeontion,  be  required  to  answer  to  ita  indabtedneaa  to  the 
•zeoation  debtor;  and  in  J.  L  Oaee  etc,  Co,  y.  Mtrade,  64  Wia.  899»  on  the 
point  that  an  eaaoator  or  admhiiitrator  ia  not  aabjeot  to  jMrwiihiiwat  betoe 
•  flaal  order  lor  tfao  distribation  ol  the  eatita  ii  madflu 


Babnbs  V.  Martin. 

Owvm  ov  Obaril  bam  No  Rbobt  to  Bmxamm  Ix  sr  Iteoi  tnm  cae  who 
haa  obtained  peaceable  poaeewion  of  it^  lawfully  or  onlawfaUy. 

Amault  n  OaaarnsD  vr  Owvxb  of  Cbarbl  or  Gonra  uv  no  Qm  n 
Fbackablb  PoaoflUDv  ov  It,  with  a  knife,  threatening  and  intonding 
to  oommit  violenoe  npon  him,  in  order  to  obtain  the  chatteL 

ihm  Who  Rmrb  AnxiiFT  of  Qwvui  or  Ciuttxl  to  Tau  It  nunc  m 
PosBiaHiov  BT  FoBcn^  ia  not  liable  in  exemplary  damagea,  nnleaa  be  ia 
gnQ^  of  ezoeeaiYo  foroe^  and  acta  from  motiYoa  ol  malioe. 

Dnuow  lOB  Wm'a  Loaa  of  Tna  oavvot  bb  Bboovbbbd  in  Joint  aetioB 
by  hnaband  and  wife  for  an  aaaaolt  and  battery  upon  the  wife.  The  time 
and  aenrioea  of  the  wife  belong  to  the  hnaband,  and  for  their  lo«  ho  mnat 


Diiuoia  HAT  BB  Bbootbbbd^  IB  Aonov  fob  Absauut  avd  BirnDKr,  lot 
oironmatanoea  of  outrage  and  inanlt  whioh  woond  the  f eeUngi^  and  tend 
to  lower  the  party  aggrieved  in  the  eatimatinn  of  hia  fellow-oitiMna;  bat 
not  for  any  pablio  odium  whioh  mi|^t  aciae  from  an  ezpoanre  at  the  trial 
of  the  domeatio  qnarrela  of  the  hnaband  and  wife  who  ane  for  an  aannll 
and  battery  upon  the  wife. 

AiRDAViT  Mjldb  bt  Dbfbhdabt  FOE  Gbaxob  OF  Vbhui^  Sbdwxho  Owb- 
BB8HIF  OF  Pbopsbtt,  ia  admiMrihlo  to  ahow  hia  wealth,  in  an  aotifon 
againat  him  for  an  aaaanlt  and  battery. 

fiuiBABD  IS  OoMPBiBHT  WiTNBH,  Bndor  the  WisoQoain  xenaed  atatBte%  in 
an  aotion  by  the  hnaband  and  wife  for  an  injury  to  the  wife. 


AcnoK  by  Peter  J.  Martin  and  his  wife,  Barbara,  against 
the  defendant,  Bamee,  for  an  agsanlt  and  battery  upon  the 
wife.  The  plaintiffs'  cow,  while  trespassing  upon  the  defend- 
ant's land,  was  taken  up  by  the  defendant,  and  was  in  hia 
peaceable  possession  at  the  time  of  the  affray.  Mrs.  Martin 
oame  for  the  cow,  and  demanded  that  it  be  delivered  up  to 
her,  which  the  defendant  refused  to  do;  whereupon  Mrs.  Mar* 
tin  went  home,  but  soon  returned  with  a  knife,  and  threatened 
to  take  the  oow  by  force.    The  defendant  resisted,  and  in  doing 
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■0^  committed  the  iDJuries  oomplained  ot  The  plaintiffii  gaye 
evidence,  against  the  defendant's  objection,  tending  to  show 
that  in  consequence  of  the  injuries  inflicted  upon  Mrs.  Martin, 
flhe  was  obliged  to  have  medical  attendance,  and  aid  about  her 
household  work.  They  also  offered  evidence,  against  objec- 
tion, for  the  purpose  of  showing  the  defendant's  wealth,  the 
affidavit  made  by  him  for  a  change  of  venue,  containing  some 
fitatements  as  to  certain  property  which  had  beien  in  litigation 
with  dtixens  of  the  county,  in  consequence  of  which  he  asserted 
that  he  could  not  have  a  fair  trial  therein.  The  plaintiff  Peter 
J.  Martin  was  examined  as  a  witness  for  the  plaintifib.  The 
defendant  objected  to  his  competency,  but  the  court  overruled 
the  objection.  The  defendant  asked  the  court  to  instruct  the 
jury:  1.  Thatif  the  cow  was  trespassing  upon  the  defendant's 
lot  at  the  time  he  took  possession  of  her,  his  possession  was 
lawful,  and  the  plaintiff  Barbara  had  no  right  to  retake  the 
cow  by  force;  2.  That  if  the  cow  was  trespassing  upon  the  de- 
fendant's lot  at  the  time  he  took  possession  of  her,  such  pos- 
session was  lawful  under  the  law  relating  to  estrays,  and  the 
plaintiff  Barbara  had  no  right  to  take  the  cow  out  of  the  pos- 
session of  the  defendant  by  force;  8.  That  the  plaintiff  Barbara 
had  no  right  to  take  the  cow  out  of  the  defendant's  possession 
by  force;  4.  That  if  the  plaintiff  Barbara  intended  by  her  acts, 
in  order  to  obtain  the  cow,  to  commit  violence  upon,  or  men- 
aced violence  to  the  defendant,  with  the  knife,  then  her  acts 
in  coming  up  to  the  defendant,  with  the  intention  of  executing 
her  purpose,  amounted  to  an  assault  first  upon  the  defendant; 
S.  That  if  the  plaintiff  Barbara  entered  the  defendant's  lot  by 
force,  or  contrary  to  the  direction  of  the  defendant,  and  in- 
tended by  her  acts  to  take  the  cow  out  of  his  possession  by 
force,  then  the  defendant  was  justified  in  defending  his  posses- 
sion of  the  lot  and  the  cow  by  force,  provided  the  force  was 
proportioned  to  the  resistance;  6.  That  the  jury  had  no  right 
to  find  punitive  or  exemplary  damages,  unless  they  first  found 
that  the  acts  of  the  defendant,  in  resisting  the  taking  of  the 
cow  from  him,  were  governed  by  wanton  or  malicious  mo- 
tives, and  were  without  apparent  cause;  and  7.  That  if  the 
husband  inatructed  his  wife  not  to  cut  the  cow  loose,  then 
neither  the  wife,  nor  the  husband  for  her,  could  claim  any 
more  protection  or  right,  on  her  account,  than  a  stranger  could 
claim,  who  should  have  attempted  to  take  forcible  possession 
of  the  cow.  The  court  gave  the  first  instruction,  inserting  the 
word  ''inclosed"  before  the  word  ''lot,"  and  adding  at  the 
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end,  '^  whether  his  poBeeasion  was  lawful  or  unlawfuL''  The 
second  instmction  was  given  with  the  addition  '^  that  the  d»* 
fendant  must  have  clearly  notified  or  sufficiently  indicated  ta 
the  owners  on  what  ground  he  took  up  the  cowy  and  it  is  left 
to  the  jury  to  say  whether  he  notified  the  owner  that  he  did 
take  up  the  cow  as  an  estray."  The  third,  fifth,  and  seventh 
instructions  were  {^ven,  and  the  fourth  and  sixth  refused. 
The  court  also  charged  that  if  the  jury  found  for  the  plain- 
tifis,  they  might  give  punitory  damages;  and  if  they  found  fat 
the  plaintiffs,  they  might  compensate  them  fisr  mortificatiao 
and  injury  to  feelings,  loss  of  time,  and  standing  in  sodelj; 
The  plaintifis  had  a  verdict 

Otorge  B.  Juddj  for  the  plaintiff  in  error. 

Cary  and  Pratt^  for  the  defendants  in  error. 

By  Court,  Dizon,  C.  J.  All  the  witnesses  concur  hi  saying 
that  the  plaintiff  in  error  had  taken  up  and  was  peaceably 
possessed  of  the  cow  at  the  time  of  the  af&ay .  The  defendant 
in  error,  Barbara,  came  for  and  demanded  that  the  cow  be  de* 
livered  up,  which  the  plaintiff  refused.  She  then  went  home^ 
and  soon  afterward  returned  with  a  knife  in  her  hand,  avowing 
her  purpose  to  take  the  cow  by  force.  The  plaintiff  resisted, 
and  it  was  in  the  prosecution  of  this  unlawfiil  enterprise  thai 
she  received  her  injuries.  For  whether  the  plaintiff  was  aa* 
thorized  to  take  up  the  cow,  and  might  lawfully  detain  her  or 
not,  the  defendant  Barbara  had  no  right  to  retake  her  by  force. 
The  law  affords  ample  redress  for  all  injuries  of  that  kind,  and 
will  not  justify  parties  in  resorting  to  violence  and  breaking 
the  public  peace.  The  defendant  was  therefore  acting  in  her 
own  wrong  in  thus  endeavoring  to  dispossess  the  plaintiff,  and 
that,  whether  his  possession  was  lawful  or  unlawful.  Under 
these  circumstances,  we  think  it  clear  that  the  judge  should 
have  given  the  fourth  and  sixth  instructions  asked  by  the 
plaintiff.  It  cannot  be  disputed,  if  the  jury  had  found  thai 
the  defendant  in  error,  in  order  to  obtain  the  cow,  threatened 
and  intended  to  commit  violence  upon  the  plaintiff  with  the 
knife,  that  her  acts  in  coming  up  to  him  with  the  intention  of 
executing  such  purpose  would  have  amounted  to  an  assault. 
Neither  can  it  be  claimed  that  vindictive  damages  should  be 
given  in  such  a  case,  unless  the  jury  should  find  that  the  acta 
of  the  party  resisting  were  without  apparent  cause,  and  pro- 
ceeded firom  wanton  or  malicious  motives.  It  would  seem  to 
be  one  of  the  clearest  prindpleB  of  justice,  that  a  party  resist- 
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Ing  the  forcible  and  unlawful  act  of  another  ought  not  to  be 
punished  by  way  of  exemplary  damages,  unless  he  be  guilty 
of  excess,  and  act  from  motives  of  malice. 

The  judge  was  also  wrong  in  charging  the  jury  that,  if  they 
found  for  the  plaintiffs  (defendants  in  error),  they  might  give 
punitory  damages.  The  fitu^ts  did  not  warrant  an  instruction 
00  broad  and  unqualified.  He  should  have  told  them  that 
their  right  to  do  so  depended  upon  their  finding  the  qualify* 
ing  &ot8  above  stated. 

The  ^loes  of  time''  is  no  part  of  the  ix^ury  for  which  com- 
pensation can  be  given  in  this  action.  The  time  and  services 
of  the  wile  belong  to  the  husband,  and  for  a  loss  of  them  he 
must  sue  alone.  The  joint  action  can  only  be  brought  for  the 
personal  suffering  or  injury  to  the  wife:  1  Ghitty's  PI.  73;  Letoii 
T.  Bdbeoel^  18  Johns.  448. 

''Loss  of  standing  in  sodety/Ms  a  very  vague  and  uncertain 
element  of  damage  in  a  battery.  If  by  it  were  meant  circum- 
stances of  outrage  and  insult  which  wound  the  feelings  and 
tend  to  lower  the  party  aggrieved  in  the  estimation  of  their 
fellow-dtixens,  It  was  well  enough*  But  if,  as  was  argued  by 
counsel,  it  was  intended  that  the  jury  mi^t  give  compensa- 
tion for  any  public  odium  which  might  arise  firom  the  expoeurei 
at  the  trial  of  the  domestic  quarrels  of  the  defendants  in  error, 
then  it  was  clearly  wrong. 

There  was  no  error  in  receiving  the  affidavit  of  the  plaintiff 
in  error  fisr  the  purpose  of  showing  his  wealth.  If  he  had  re- 
quested, no  doubt  the  court  would  have  limited  the  reading  of 
it  to  such  fiacts  as  pertained  to  that  subject. 

The  husband,  Peter  J,  Martin,  was  properly  received  as  a 
witness.  He  was  a  party  to  the  action,  and  not  within  the 
exceptions  specified  in  the  statute:  R.  8.,  p.  818,  sec.  2.  The 
lei^lature  obviously  intended  that  the  rights  of  the  parties  to 
testify  in  their  own  behalf  should  be  reciprocal,  which  would 
not  be  the  case  were  one  to  be  excluded  because  his  or  her  hus- 
band or  wife  happened  also  to  be  a  necessary  party.  The  legis- 
lature have  made  no  such  exceptionis,  and  we  cannot.  Neither 
can  we  see  any  motives  of  policy  which  should  forbid  their 
giving  evidence  in  such  cases:  Marsh  v.  Potierj  30  Barb.  606; 
BahboU  v.  Thomas,  31  Id.  277;  LockhaH  v.  Laker^  86  Miss.  68. 

Judgment  reversed,  and  a  new  trial  awarded. 

RiOAmoir  ow  Pkbsonal  Pbopkbtt.  —  Whether  the  owner  o!  personal 

property,  or  the  one  entitled  to  its  possession,  has  the  right  under  any  or  «U 

ebcamstances  to  retake  it,  if  it  is  wrongfully  taken  or  detained  from  him,  is 
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AD  Inierestiiig  qoMtbn  and  one  of  10010  practical  importanoe,  bat  stcaage  te 
say,  it  is  one  to  wliich  the  law  ai  yet  gpLves  no  certain  answer. 

DifBNU  ov  Ons's  Propuot.  ^To  aid  ns  in  arriving  at  a  correct eohition, 
it  may  be  nsefal  to  reonr  to  some  propositions  concerning  the  ri^t  wfaidi  one 
has  to  defend  his  posccMJon  of  property  agsinst  a  wrong-doer;  for  on  ptm- 
ciple,  a  man  should  not  be  justified  in  doing  more  to  retake  his  property  Una 
to  defend  it. 

The  proposition  is  elementary  that  the  owner  or  person  entitled  to  tl&e 
possession  of  lands  or  chattels  may  lawfnlly  defend  his  properly  against  a 
wrong-doer  who  seeks  to  possess  hiniself  of  it^  or  commit  a  trespass  upon  it» 
using  no  more  force  than  necessary  for  the  defense,  and  he  is  not  liable  civilly 
or  criminally  for  so  doing:  Com.  Dig.,  tit.  Pleader,  3,  M,  17;  Foster's  Crown 
Law,  273;  I  Wharton's  Crim.  Law,  sec.  621;  1  Bishop's  Crim.  Law,  sea  861 1 
2  Addison  on  Torts,  Dudley  and  Baylies's  ed.,  693;  1  Waterman  on  Treepaas, 
sea  158;  Weiuter  y.  Bu^  8  Term  Rep.  78;  Aldermm  ▼.  WcdsM,  1  Gsr.  &  K. 
858;  Warde  y.  JEyrt^  2  Bnlst.  323;  &  C,  Cro.  Jaa  366;  Boidwm  y.  HaifAm^ 
6  Conn.  453»  457;  Oommomoeaft/k  y.  Kamard,  8  Pick.  133;  Pond  y.  Peopfa^  8 
Mich.  150;  Qyrt  y.  Culver,  47  Barb.  592;  Doim  y.  WhMdge,  2  Stiob.  232; 
Siaie  Y,  PaUenon,  45  Vt.  308.  ''The  Uw  does  not  oblige  the  owner  of  prop- 
erty," says  Jdmson,  J.,  in  Offre  y.  Ovher,  Mpra,  "to  stand  idly  by  and  see 
a  thief  or  trespasser  take  his  property  from  his  premises,  or  limit  him  to 
mere  yerbel  remcmstranca  He  may  act  promptly,  and  whether  he  may  uee 
force  or  not  in  the  first  instance,  and  what  degree  of  force,  depends  upon  the 
exigency  of  the  particular  casa  The  mere  taking  of  the  property  by  the 
owner,  under  such  drcnmstanoefl^  from  the  custody  of  the  wrong-doer,  with* 
out  other  force  or  violence,  would  not  constitute  an  assault  and  battery.  If 
the  taking,  or  the  attempt  to  take,  is  resisted  by  the  trespasser,  and  he  per- 
sists in  his  attempts  to  retsin  possession,  and  carry  the  property  ofi^  then  the 
owner  may  lawfully  use  so  much  additional  force  as  maybe  neoessary  to 
prevent  it."  But  the  force  must  be  entirely  defensive:  I  Watennaa  oa 
Trespass,  sea  163;  Johmaon  v.  Patterson,  14  Conn.  1;  8.  C,  36  Am.  Dea  96} 
EUioU  V.  Broum,  2  Wend.  497;  a  C,  20  Am.  Dea  644;  and  if  the  treepaas 
is  not  accompanied  with  violenoe,  the  owner  must  first  request  the  wrong- 
doer to  depart^  and  if  he  refuses,  may  then  gently  Uy  hands  on  him  for  the 
purpose  of  removing  him,  and  if  he  resist^  force  sufficient  to  expel  him  may 
be  used;  but  if  the  trespasser  enter  the  close  with  forces  the  owner  may, 
without  previous  request  to  depart  or  desist^  use  violenoe  in  return  in  the 
first  instance  proportionate  to  the  force  of  the  trespasser:  Scnbmer  v.  Beaek^ 
4  Denio,  448;  S.  C,  47  Am.  Dec.  265;  Melbny  v.  Cochran,  2  A.  K.  Marsh. 
271.  So  an  assault  is  not  justified  by  a  mere  suspicion  or  fear  of  an  en- 
croachment: McAuky  v.  8UUe^  3  G.  Greene^  435.  Whether  a  beating  admin- 
istered in  repelling  a  trespass  was  excessive  and  beyond  what  is  neoesaary 
for  the  defense  of  one's  property,  is  a  matter  for  the  jury  to  determine^ 
under  all  the  facts  and  circumstanoes  of  the  case:  Biddie  v.  Brown,  20  Ala. 
412;  S.  C,  56  Am.  Dea  202. 

While  a  person  may  justify  an  assault  and  battery  in  defense  of  his  posses- 
sions, it  is  said  that  he  cannot  justify  a  maiming  or  grounding:  2  Hawk.  P.  CL, 
a  23,  sec.  23;  1  East's  Crown  Law,  a  7,  sea  9;  ScrSmer  v.  Bwdi,  supra;  Sham 
y.  Markham,  4  J.  J.  Marsh.  578;  S.  C,  20  Am.  Dec.  232;  but  we  take  it,  this 
rule  should  properly  apply  only  to  criminal  prosecutions,  and  not  to  civil  ac- 
tions, where  the  injury  necessarily  occurred  in  the  mere  defense;  so  it  is  held 
in  Sham  v.  Markham,  mipra,  that  if  the  intruder  commits  an  assault  upon  the 
possessor,  when  the  latter  undertakes  to  remove  him,  in  ^t*f^nAin^  the  aasanlt 
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a  wounding  may  be  jnstifiad;  and  to  the  nme  effect  it  Mcllnoy  ▼.  Codbxm,  9 
A.  K.  liaTBh.  271;  Imt  the  penonal  assault  would  then  form  the  grounds  of 
Jnatification.  The  restriction  cannot  be  intended  to  extend  to  oases  where 
a  man  defends  himself  against  a  known  felony  threatened  to  be  oommitted 
with  Tiolenoe  against  his  property:  1  East's  C^wn  Law,  c.  7,  sea  9. 

An  assaolt  with  intent  to  kil]»  to  prevent  a  mere  trespass  to  property,  is 
eertainly  nnjnsttaaUe:  <8tafe  ▼.  Mcrgam,  8  Ired.  186;  &  C,  88  Am.  Deo. 
714|  JTflNtfeT.  StaUt  82Ind.  220;  and  if  the  possessor  of  property  deliberately 
kills  the  trespasser,  it  is  mnider,  altboo^the  killing  be  necessary  to  prevent 
the  trespass:  Cbrrott  y.  SiaU.  23  Ala.  28;  &  C,  68  Am.  Dec  282;  JSTorrbM 
▼.  State,  24  Ala.  67;  8.  0.,  80  Am.  Dec  460;  Smpttm  y.  SUOe,  69  Ala.  1, 14| 
Bofu  Y.  Siatet  68  Ga.  86;  Siaie  y.  Vamce,  17  Iowa,  138;  OommomDeatth  y. 
Draw,  4  Msos.  891;  Melkmidy.  Siaie,  8  Smedes  A  M.401;  &  0.,47  Am.  Dec 
t8|  State  Y.  Zdbn,  7  N.  J.  L.  220,  243;  SiaU  y.  ifotyoa,  mipra;  but  if  the 
killing  oocar  witiumt  any  intentiim  to  take  life,  or  if  the  injury  be  inflicted 
with  a  weapon,  and  in  a  manner  not  likely  t9  produce  death,  and  the  tree* 
passer  should  h^^pen  to  be  killed,  it  will  be  at  most.only  manslangihtflri 
OomnwmoeaUh  y.  Dreto,  mpra;  State  y.  Vaace,  eupra,  li,  however,  the  right- 
ful posBOsscr  of  property  has  a  reasonable  apprehension  of  danger  from  the 
intruder,  resistanoe  with  a  deadly  weapon  is  justifiable:  People  v.  i>aiiii,  68 
Mich.  490;  S.  O.,  61  Am.  Bep.  161;  and  if  the  intruder  intends  to  commit  a 
felony,  kiDing  is  justifiable,  if  resiitanoe  to  that  extent  is  necessary:  1  Water- 
man on  Trespass,  sec  164;  Seribner  v.  Beaeh,  4  Denio^  448;  8.  O.,  47  Am. 
Dec  265;  PeopUr.  Pajftte,  8  CeL  841.  JnSiateY.  Morgan,  eupm,  it  is  said 
to  be  ''dear  that  if  one  man  deliberately  kills  another  to  prevent  a  mere 
trespass  to  his  property,  whether  that  trespass  could  or  could  not  be  other* 
wise  prevented,  he  is  guilty  of  nmrder.  If,  indeed,  he  had  at  first  used  mod- 
erate forces  and  this  had  been  returned  with  such  violence  that  his  own  life 
was  endangered,  and  then  he  killed  from  necessity,  it  would  have  been  ez- 
easable  hominide.  Kot  because  he  could  take  life  to  save  property,  but  he 
might  take  the  life  of  his  aswiilant  to  save  his  own."  So  in  Shnpeom  v.  State, 
69  Ala.  1,  it  is  observed  that  "  when  it  is  said  a  man  may  rightfully  use  as 
mnch  fovoe  as  is  necessary  for  the  protection  of  his  person  and  property,  it 
must  be  recollected  the  principle  is  subject  to  tiiis  most  important  qualifloa* 
tion,  that  he  shall  not»  except  in  extreme  casei^  inflict  great  bodily  harm,  or 
endanger  human  life" 

Upon  the  same  principles,  the  owner  and  possesior  of  lands  has  the  right  to 
remove  a  trespasser.  But  tf  the  trespsswir  enter  peaoeaMy,  and  is  discovered 
there  doing  no  violence^  a  reqnest  to  depart  and  a  refusal  to  do  so  are 
sary  before  a  resort  may  be  had  to  force  to  expel  him:  State  v.  Weodward, 
N.  H.  527;  and  only  necessary  force  to  eject  a  trespasser  is  allowed:  Loomte 
v.  Terry,  17  Wend.  496;  S.  C,  31  Am.  Dec  806;  a  beating,  wounding,  and 
knocking  the  wrong-doer  down  cannot  be  justified:  Qregory  v.  Httt,  8  Term 
Bep.  299.  A  man  is  anthoriied  to  order  another  to  leave  his  house,  but  has 
no  right  to  put  him  out  by  force  until  gentle  means  fail;  he  is  anthoriaed  to  lay 
his  hands  npon  the  trespasser  softly,  and  if  he  then  rasiit,  the  use  of  force  is 
wamnted:  McCoy  v.  State,  8  Ark.  451;  and  if  one  goes  to  the  house  of  another 
in  a  peaceable  manner,  without  offering  or  threatening  violence  to  the  person 
or  dwelling  of  the  latter,  and  upon  being  ordered  off  and  not  going  imme- 
diately, is  killed  by  the  owner  of  the  prenuses,  the  sUyer  is  guilty  of  murder, 
although  it  be  proved  that  he  had  previously  forbidden  the  deceased  from 
coming  on  the  premises;  State  v.  SwMK  8  Dev.  A  B  117. 
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BsEAxnro  Onb's  Pbofebtt.  — At  the  commoo  law,  an  ownar  of  laiid» 
hafing  the  rig^t  to  the  poeaeaaioiiy  might  retake  ponenicm  £rom  a  wrong- 
doer by  force,  without  zncorring  any  liabili^  in  a  cirQ  action,  although  poc^ 
haps  he  mi^t  be  liable  for  a  breach  of  the  peace:  State  y.  iZloei,  4  Jonee» 
815;  8.  C,  69  Am.  Dec  751,  and  note  thereto  discuaaing  the  propooitian.  It 
woold  seem,  however,  that  he  certainly  could  not  use  a  greater  degree  of  force 
than  that  which  might  be  need  to  defend  his  pcaseaaion,  according  to  thm 
ralea  atated  aboye.  Statntea  of  forcible  entry,  howeyer,  haye  long  ainoe  pre- 
yented  him  from  thua  retaking  poaaeaaicn  of  hia  land;  but  theae  atatatea  hat-e 
not  been  extended  to  peraonal  property,  and  the  common-law  roles  maat^ 
therefore,  prevail  in  this  regard. 

There  can  be  no  doubt  that  an  owner  or  other  person  entitled  to  the  poaaea- 
aion  of  peraonal  property  may  peaceably  retake  hia  property  from  the  un- 
lawful poaaeaaion  of  another,  and  is  not  liable  dvilly,  and  of  conne  not 
criminally,  for  ao  doing:  See  SMpman  y.  Hariom,  17  Conn.  481;  Bewkr  y. 
Eidrtdge,  18  Id.  1;  ^urrif  y.  Jghnatm,  I  J.  J.  Marsh.  196;  8imB  y.  Bmd,  U 
B.  Mon.  51;  Speneec  y.  McOowen,  13  Wend.  256;  Cftofnfterlu/.  y.  Sndik,  44 
Pa.  St.  431;  WeH  y.  BoiUmt  4  Vt.  658;  JKdbrdfon  y.  Antkm^^  12  Id.  873; 
MeniU  y.  JftOer,  13  Id.  416;  and  it  ia  likewiae  undoubted  that  he  may  jnatify 
an  entry  upon  the  lands  of  another  to  obtain  hia  chattek,  which  are  wrong- 
fully placed  there  by  the  owner  of  the  lands  himwelf,  or  with  hia  aaaent:  Yin. 
Abr.,  tit.  Treapaaa,  1,  A;  GonL  Dig.,  tit.  Traapaaa,  D;  2  Waterman  on  IVea- 
paas,  sec  803;  Chapman  y.  Tkmmbldkorp,  Grc  Elis.  829;  Patrick  y.  Cbierici^ 
3  Mees.  ft  W.  483;  Wdfbr,  Becmm,  6  Man.  it  Q.  1065;  Ohamberw  y.  Beddl, 
2  Watts  ft  a  225;  S.  C,  87  Am.  Dec  508;  Banui  y.  2>oan,  5  Watta,  543| 
a  C,  30  Am.  Dec  346;  il&ii  y. /UofK^  10  K  Mon.  306;  Wheddmr.  LoweU. 
50Mc499.  Some  oases  in  New  York  seem  to  be  opposed  to  thisonnftlnwion, 
but  they  are  clearly  against  the  weight  of  anthority:  Htatmmue  y.  FenKPy, 
6  Johns.  5;  Blatfi  y.  Jerome,  14  Id.  406.  An  entry,  howeyer,  would  not  ba 
Justified  if  the  property  is  on  the  land  of  another,  by  the  Unit  of  the  owner 
of  the  chattels^  and  without  the  permission  of  the  owner  of  the  land:  New- 
khi  y.  Sahler,  9  Serb.  652.  If  the  owner  of  land  seDs  personal  piupeity 
situated  on  the  land,  the  yendee  obtains  thereby  an  in^ed  lioenae  to  enter 
upon  tiie  premises  and  take  possession  of  and  remoye  the  property:  2  Water- 
man on  Trespass,  sec  800;  Cooley  on  Torts,  51;  ITooti  y.  Jliamkih  11  Ad.  ft 
E.  34;  Oik$  y.  Smtmda,  15  Gray,  441;  a  C,  77  Am.  Dec  878. 

But  there  is  much  difficulty  where  the  retaking  is  not  peaceable^  but  is 
accompanied  with  force.  Blackstcne  says  that  the  owner  of  goods  '*may 
lawfully  claim  and  retake  them,  whereyer  he  happens  to  find  them,  so  it  be 
not  in  a  riotous  manner,  or  attended  with  a  breach  of  the  peaoe  " ;  but  he 
probably  did  not  mean  that  the  owner  forcibly  retaking  the  goods  would,  in 
all  caaea,  be  civilly  liable  to  the  wrong-doer,  idthough  he  might  be  criminally 
answerable  for  a  breach  of  the  peaoe:  See  Bowler  v.  SUdredge,  18  Conn.  1,  17. 
Judge  Cooley  aeema  to  conaider  that  a  man  haa  no  right  to  retake  hia  chat- 
teU,  unleaa  he  doea  it  peaceably:  Cooley  on  Torta,  50l  In  1  Waterman  on 
Treapaaa,  aec.  159,  it  is  aaid  that  "  the  law  doea  not  oblige  the  owner  of 
goods  to  stand  idly  by  and  see  a  thief  or  a  trespaawir  take  them  from  his 
premises,  or  Umit  lum  to  a  mere  yerbsl  remonstrance  He  may  act  promptly, 
and  whether  he  may  use  force  or  not  in  the  first  instance,  and  what  degree 
of  force,  depends  upon  the  exigency  of  the  particular  case  The  mere  **lr*n 
of  the  property  by  the  owner,  under  such  ciroumstanoes,  from  the  cnatedy  ol 
the  wrong-doer,  without  other  force  or  yiolenoe^  would  not  conalitnte  an 
kult  and  battery  ";  and  to  the  same  aOsol^  see  the  remarks  dJotosoa.  J.« 
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b  Ofre  T.  Okher,  47  Bub.  602;  quoted  ttiprtL  And  again:  *' When  pawwial 
property  is  immediately  followed  for  reoaptnie  from  the  individnal  taking  it^ 
the  aame  mle  for  tbe  meet  part  holdfl»  ae  in  the  defense  of  property  in  powee 
■fon":  1  Waterman  on  TrespeM»  sea  167.  "Most  oases  of  this  kind,"  says 
the  same  author,  "  arise  where  there  is  a  felonioos  intent  When  saeh  is  the 
caoee  of  the  taldng,  the  nrgency  of  a  reoaptore  is  vastly  greater  than  where 
the  taking  arises  from  »  mere  confliottng  daim  of  title  in  the  property.  In 
tbe  lonner  oaae^  a  greater  degree  of  force  may,  with  propriety,  be  resorted  to 
than  in  the  latter.  Bnt  a  reeort  to  any  onnsnal  degree  of  yiolenoe^  where 
tbeve  is  no  Monioos  intent^  or  where  the  yiolenoe  is  disproportioned  to  the 
exigenoy,  or  where  there  are  other  remedies  equally  effeotiTe,  shoold  not  be 
enoooraged,  and  will  always  admit  of  more  or  less  donbt»  whether  it  oan  be 
Jaatiiled'':  1  Waterman  on  Trespass,  seo.  168;  and  see  Id.,  seo.  439;  and  to 
tbe  same  efieot  is  i9tate  T.  JRSoM;  11  K.  H.  540,  in  whieh  it  was  held  that  the 
of  property  nd^t  retake  it»  nsing  no  more  f oroe  than  necessary. 
Li  1  Hawk.  P.  0.,  o.  64,  seo.  1,  it  is  observed  that  "it  seems  certain  that 
at  this  day,  he  who  is  wrongfolly  dispossessed  of  his  goods  may  justify 
the  retaking  ol  them  l^  fovoe  from  the  wrong-doer,  if  he  refuse  to  deliver 
ttiemi  for  the  violenoe  which  happens  through  the  resistanoe  of  the  wrongfol 
posseMor,  being  originally  owing  to  his  own  faulty  gives  him  no  just  canse  of 
eomplainti  inasmuch  as  he  might  have  prevented  it  by  domg  as  he  oughl" 
Li  BffaUT.  Wood^  4  Johns.  160;  S.  0.,  4  Am.  Deo.  258^  260;  involving  the 
Hg|it  of  one  entitled  to  the  possession  of  land  to  enter  and  turn  out  a  wrong- 
doer, Spencer,  J.,  statss  the  doctrine  with  his  usual  deamees  and  accuracy. 
"Li  a  case  bearing  analogy  to  the  present^  of  personal  property,  the  right  of 
■eesption  esisti^  with  the  oantion  that  it  be  not  ezerdsed  riotously,  or  by  a 
breach  ol  the  peace;  for  should  these  accompany  the  aet^  the  party  would 
tiien  be  answenUe  criminally;  but  the  riot  or  force  would  not  confer  a  right 
en  a  person  wlio  bad  none^  nor  would  they  subject  the  owner  of  the  chattel 
to  a  restontion  of  it  to  one  who  was  not  the  owner ";  and  see  ScrSmer  v. 
Beadk,  4  Denio^  448;  &  a,  47  Am.  Dec  26S,  867.  In  BladeB  v.  Hiffgt.  10 
Com.  Bb,  H.  8.,  713;  &  0.,  80  L.  J.  Com.  P.  847,  to  a  count  for  asssnlting  the 
plaintiff,  the  defendants  pleaded  that  the  plaintiff  had  wrongfully  in  his  pos- 
dead  rabbits  ii*i*»»gwig  to  the  marquis  of  Exeter,  and  being  about  to 
them  away,  the  defendants,  as  the  servants  of  the  marquii^  and  by  his 
**'*"r"'**"^x  requested  the  plaintiff  to  refrain,  which  he  refused  to  do;  where* 
upon,  the  defendants^  as  the  servants  of  the  marquis,  and  by  his  ownmand, 
gsntly  lead  hands  on  the  plaintiff  and  took  the  rabbits  from  him,  using  no 
more  loroe  than  was  necessary:  held,  a  good  plea,  although  it  did  not  al- 
Ugb  how  the  plaintiff  took  the  property,  and  became  holder  thereof.    Erle^ 

a  J.,  said  that  "if  the  defendant  had  actual  poesoision  of  the  frhattftls  and 
the  plaintiff  took  them  from  them  against  thdr  will,  it  is  not  disputed  that 
the  defendants  might  justify  using  the  force  snfioient  to  defend  their  right 
and  retake  the  ohattelB;  and  we  think  there  is  no  substantial  distinctifln  be- 
tween that  case  and  the  present^  for  if  the  defendants  were  the  owners  of  the 
irbattfls^  and  entitled  to  the  poesessian  of  them,  and  the  plaintiff  wrongfully 
detained  them  from  them  after  request^  tho  defendants  in  law  would  have 
the  possession,  and  the  plaintiff  *s  wrongful  detention  against  the  requeet  of 
the  defendants  would  be  the  same  violation  of  the  right  of  property  as  the 
taking  of  the  cfaattds  out  of  the  actual  possession  of  the  owner."  The  judge 
quotee  the  case  of  Harvey  v.  Brffdget,  14  Mees.  ft  W.  437,  and  says:  "In  our 
opinion,  all  that  is  so  said  of  the  right  of  property  in  land  applies  in  prinoipls 
to  a  ri^t  of  property  in  a  chattel,  and  supports  the  present  justification.* 
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In  the  following  cmm^  alao^  tho  right  of  an  owner  or  other  penoo  cmtiyftA 
to  the  pnwMHon  of  peraoiutl  property,  to  retake  it  by  force  from  a  wraBis> 
doer,  using  no  more  foroe  than  neoenary,  ii  sostained:  SierUng  ▼.  WardeMf 
51  N.  H.  217;  S.  C,  12  Am.  Rep.  80^ and 62 N.  H.  199,203;  HctUmr.  Dkib- 
ioiS  59  Id.  236;  Boffeien  y.  Bubbard,  18  VI  504;  &  O.,  46  Am.  Dee.  l€Jp 
WhUe  y.  TwUcheil,  2&  Vt.  620;  &  C,  60  Am.  Deo.  294;  JohmmY.  Perr^  W 
Vl  708;  a  C,  48  Am.  Rep.  826;  MOU  y.  Wooten,  59  DL  234;  Zeovtl  t. 
IkmU^  17  Ala.  448;  and  it  is  held  that  whether  one  uses  more  force  tha» 
■eeeaMijy  is  a  qnestioii  for  the  consideration  of  the  jwy:  BaUwm  y.  Haifdemt 
6  Conn.  45Sb  A  few  casei^  among  them  the  principal  caee^  deny  the  a^^iftt 
BMy.  Bomoortk,  Litt  SeL  Oas.  81;  &  C,  12  Am.  Deo.  273;  Swimy.  Mtedd, 
12  BL  Men.  51;  Andre  y.  Jokmn,  6  Blaokf.  375;  ffufperi  y.  Jlionrktm,  27 
ITHs.  366;  JGTirfdUiiiM  y.  ^wUy^  56  L.  T.  (fdio)  91,  in 
SHpni^  was  attempted  to  be  disthignished;  note  to  CAomfterf  y.  Jlilfer,  SFosi. 
ft  F.  202;  compare  Harvey  y.  Mapte,  L  &  6  O.  L.  417.  If  a  perwm  Uiw 
a  horse  for  a  certain  time  to  go  to  a  particnlar  pUoe,  the  owner  cannot  Jvati^ 
retaking  the  horse  yidently  within  the  time,  although  the  hirer  go  to  a  dif- 
ferent place;  for  duing  the  time  the  hirer  has  a  special  property  in  the  horse- 
as  agsinst  efeiy  one:  Lm  y.  AitmBtm,  Gro.  Jac  236;  S.  0.,  YeL  172.  Indeed 
a  hirer  for  a  certain  time^  if  diipossesswil  by  the  owner  dnring  that  time^  ha» 
the  right  to  retake  the  property,  using  no  more  force  than  neceesaiy  for  that 
purpose:  Leaird  y.  Dari§,  17  Ala.  448.  In  order,  therefore,  that  the 
of  a  chattel  may  haye  the  right  of  reo^tioo,  he  must  be  entitled  to  the 


The  coDfliot  on  tiiis  subject  is  periu^  dne^  to  a  great  extent,  to  the  failure 
to  cbserre  the  distinction  between  dyil  suits  and  criminal  prosecntioos  grow- 
ing out  of  the  retaking  of  property,  and  to  the  further  ftuot  that  the  retaking 
is  really  a  defense  of  one's  property  in  many  cases.  The  correct  condnaiaa 
would  seem  to  be  that  one  entitled  to  the  poeseision  of  a  chattel  may  take  it 
from  a  wrong-doer  by  forces  and  he  wiU  not  be  liable  in  a  dyil  actioa  there- 
for, provided  no  more  foroe  than  Becessaiy  was  used,  but  that  he  will  be  liable 
to  be  punished  in  a  criminal  prosecution  at  all  eyente,  unless  the  recaptore 
was  so  necessarily  connected  with  a  wrongful  taking  that  it  may  property 
be  considered  as  a  defense  of  property;  in  whidh  case  the  rulee  as  to  defisnae^ 
wiU  goye^^  and  in  many  instances  wiU  release  him  from  any  criminal  respon- 
sibility. 

Two  AonoHs  asm  Possibls  wkibb  Win  n  Iir jvbxd  throuoh  Nsqu- 
OBrci  OB  DmoN  of  A^tothsb:  one  by  the  husband  and  wife  for  the  injury  t» 
the  wife's  person;  the  other  by  the  husband  alone,  for  the  loss  of  seryioe,  ex- 
penses, etc.:  Long  y.  MorH$on,  TJ  Am.  Deo.  72,  and  note;  RogenY,  Smith,  79^ 
U.  193,  endnote;  and aee iSMdon y.  SteamMp  OncUSaan,  Id.  19a  For  an 
injury  done  to  the  wife  by  an  assault  and  battery,  or  other  actionable  wron^ 
the  husband  and  wife  must  both  join  as  partiee  plainti4  in  *&  action  there- 
for: Qib&on  y.  Qibmrnt  43  Wis.  25.  But  in  an  action  for  negligent  injuriee  ti^ 
the  wife^  brou^t  by  the  husband  and  wile^  reooyery  cannot  be  had  for  the 
loes  of  her  serrioes,  or  for  the  husband's  expenses  of  nursing  and  medical 
attendance:  KmamoMgh y.  Oitg  f^Jomomilkf  24 Id.  621,  —both  citing  the  prin- 
cipal case. 

EyiDBTOI  OF  FbOUVUBT  ODkOUlOfTAKaiB  OF  DllBVSiAaT  ABB  AuiillWIMJ^ 

or  AwABDXNO  BzucPLABT  Daxagbb:  J&nm  y.  UomM,  67  Am.  Dec.  560^  and 
the  note  thereto.  The  principal  case  is  cited  to  this  eOeot  in  Wwm  y.  Peoit* 
iom,  42  Wis.  500;  ^nwm  y.  5tfl<M</bnf;  44  Id.  291. 
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Tm  vuaatFAL  case  d  JOJn  orbd  im  Hdnm  ▼•  OUff  tif  Fond  dn  Lae,  4M 
Win  00^  to  the  point  that  in  an  aotion  by  •  liiuband  and  wife  to  mootw 
dnMget  for  injuios  to  her»  tfaa  hnBbud  may  be  ^Taminad  aa  a  witnan  for 
tba  plaintilb;  and  if  tlM  hnaband  and  wife  properly  j<nn  in  an  aotioQ  affecting 
Hm  wife'a  aepanto  praparty,  the  hnaband  ia  a  competent  witneea  for  hia  wif  3: 
BmkeU  T.  BtumM,  16  Id.  476|  SmU  ▼.  Bra^,  66  Id.  161;  and  in  general, 
wbece  a  hnaband  and  wife  are  partiea  to  the  aame  aotiony  they  may  teetify  aa 

notwithstanding  their  interest  in  the  sn^  and  their  marriage 
i:  Stnag  t.  (%(/iSitaMi«  PokU,  62  Id.  261.  So  a  wife,  who  acta  aa 
her  haaband's  agwl  in  taking  oara  of  property*  ia  a  competent  witneas,  in  am 
MlieB  ott  n  polifliy  d  insmrnitos^  aa  to  laeta  wifliin  her  knofwladge  connected 
iriMiAkaiif  thaftipiiji  CrOmmtr.  BmifltrdF.  /m.  Ox,  81 U.  168. 


flmiPAnn  V.  MfLWAUKiBB  Gas  Light  Company. 

Qm  OnoiAvr  oamror  B^quibi  Pnaov  to  Sum  Wmxrm  Amnumv 
Mtt  Gam,  statfaig  the  munber  of  bomera,  ete.,  which  it  mi|^t  otherwiae 
nqoire  him  to  sign,  where  the  applioaAion  ia  in  an  agreement*  whioh 
•antalna  n  ptomiae  to  abide  by  certain  nnreaaonaUe  ^p«1  illegal  rolea  and 
wgnlations  adopted  l^  the  company*  ao  that  he  ooold  not  agn  the  app]i« 
Ci^on  withont  being  boond  l^  the  promiiei  and  the  conipany*  by  pre- 
mAing  the  applieation  in  that  ahape^  waivee  ita  ri^t  to  insiBt  upon  the 
appUcatifln  in  any  other. 

ttii  OoatfAMT  D  LuBU  nr  Smn  Diiuon  ion  Wboboiullt  Bxrcnmio 
10  SiTmT  (hra's  Sxobi  wim  Qam  aa  will  compenaate  him  for  the  peon* 
■law  loaL  and  also  for  the  inconvenience  and  annovance  exnerienoed  by 
him  in  his  meroantile  bnainew^  arising  ont  of  the  company's  refosaL 

UnMAom  worn  Loss  of  PBOim  of  BuimiaBB^  NmasABiLT  Oattbxd  bt  Qab 
Comfamy'b  Wbohofdi.  Rifdbal  to  Sutflt  SxoEn  wikh  Gas*  hat  wm 
UmxmaMD  against  it;  and  therefore^  in  an  action  againat  the  company 
for  snoh  wrongful  refnsal,  eridence  l^  the  plaintiff  to  ahow  the  natnio 
and  extent  of  hia  bnsiness*  and  that  the  want  of  gaa  would  tend  to  pr^ 
^rnxk  cnatomera  from  coming  to  hia  storey  is  aHmissfhK 

Hbuvd  fob  Gas  avd  Tivdbb  of  Patmbbt  hbid  vor  bb  Rbpbaxbb 
lloBTBLT  in  order  that  an  appUoant  may  be  entitled  to  reoorer  dam- 
Sgea  from  a  gaa  conipany  during  all  the  time  the  gaa  waa  wrongfnlly 
withheld  from  him,  where  the  rules  of  the  con^any  did  not  require  pay* 
■Mnt  for  gas  in  adTance*  but  that  bills  should  be  paid  on  the  first  of 
sash  month*  and  the  company  refnssd  to  fnniish  him  with  gas  solely 
becaoae  he  refused  to  sign  an  agreement  to  abide  by  certain,  illegal  rules 
tmd  rsgulationa  of  the  company. 

Aanos  for  wrongfdUy  zeftasing  to  famish  gas  to  light  the 
plaintiff's  store.  In  a  previons  action  between  the  same  par* 
ties,  Shepard  v.  MUwaulee  Oa$  Light  Co.j  70  Am.  Deo.  479,  it 
was  held  that  the  company  coold  not  require  its  customers  to 
dgn  an  agreement  to  abide  by  certain  unreasonable  rules  and 
regulations,  but  that  it  might  reasonably  require  its  customers 
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to  sign  written  applications,  stating  the  number  of  burners  r^ 
quired,  etc.  In  the  present  case,  the  plaintiff,  on  February  7, 
1867,  tendered  the  secretary  and  superintendent  of  the  com- 
pany five  dollars,  and  requested  him  to  put  on  the  gas  in  the 
plaintiff's  store.  The  secretary  refused  to  do  so,  unless  the 
plaintiff  signed  an  application  for  gas,  stating  the  number  of 
burners,  etc.,  and  containing  a  promise  to  abide  by  the  rules 
and  regulations.  This  the  plaintiff  refused  to  sign.  To  prove 
his  damages,  the  plaintiff  gave  evidence  to  show  the  nature 
and  extent  of  his  business,  as  a  dealer  in  hardware;  that  it 
was  inconvenient  and  difficult  to  transact  it  without  gas;  and 
that  the  want  of  gas  made  his  store  less  attractive  to  cus- 
tomers, and  tended  to  diminish  his  business,  other  stores 
having  gas.  The  rules  of  the  company  did  not  require  pay- 
ment for  gas  to  be  made  in  advance,  but  reserved  the  right  to 
demand  payment  or  security,  when  the  company  deemed  it 
necessary,  and  provided  that  bills  should  be  payable  monthly, 
on  the  first  of  each  month.  The  company  did  not  demand 
payment  in  advance  or  security  firom  the  plaintiff.  The  plain- 
tiff made  no  demand  for  gas,  or.  tender  of  payment,  after  the 
first.  The  rulings  of  the  court  on  the  question  of  damages 
are  given  in  the  opinion.    The  plaintiff  had  a  verdict 

Jaton  Dovmer^  for  the  appellant. 
BmUh  and  Salomon^  for  the  respondent. 

By  Court,  Paine,  J.  It  has  been  already  dedded  by  this 
oourt  that  the  gas  company  could  not  require  the  plaintiff  to 
sign  an  agreement  to  abide  by  the  rules  and  regulations,  which 
had  been  adopted  at  the  time  the  plaintiff's  application  for 
gas  was  made. 

It  was,  at  the  same  time,  held  that  the  company  might 
reasonably  require  its  customers  to  sign  written  applications 
stating  the  number  of  burners,  etc.  On  the  last  trial,  it  was 
made  to  appear  that  the  written  agreement  which  the  plaintiff 
was  requested  to  sign,  which  contained  a  promise  to  abide  by 
the  rules  and  regulations,  contained  also  the  application  for 
gas,  stating  the  number  of  burners. 

It  is  contended  that  as  the  company  might  require  the 
plaintiff  to  make  this  application,  and  as  he  refused  to  rign  the 
agreement  which  contained  it,  therefore  he  was  himself  in 
fault,  in  refusing  to  comply  with  a  reasonable  regulation,  and 
his  action  could  not  be  sustained.  This  conclusion  would 
undoubtedly  be  correct,  if  the  request  to  sign  the  application 
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had  been  presented  in  such  a  form  that  fhe  plaintiff  conld 
faaye  complied  with  it  without  at  the  same  time  signing  an 
agreement  which  he  was  not  bound  to  sign.  But  the  agre^ 
ment,  which  he  was  required  to  sign  as  a  condition  precedent 
to  having  gas,  consisted  not  only  of  the  mere  application, 
which  was  unobjectionable,  but  ali9o  of  an  agreement  to  take 
it  upon  the  terms  and  conditions  mentioned  in  the  rules  and 
regulations.  This  he  was  not  bound  to  do.  And  therefore, 
as  the  only  application  which  he  was  ever  asked  to  sign  was 
so  connected  with  an  objectionable  agreement  that  he  could 
not  sign  one  without  being  bound  by  both,  of  course  he  was 
not  obliged  to  sign  it;  and  the  company,  haying  presented  it 
in  that  shape,  must  be  held,  by  resting  upon  that,  to  haye 
waived  eveiy  other. 

And  it  seems  to  us  very  evident  that  this  point  is  entirely 
an  afterthought,  devised  by  the  ingenuity  of  the  counsel,  and 
that  it  was  not  at  all  in  the  minds  of  the  parties  at  the  time 
the  application  was  made.  The  company  did  not  insist  on 
the  plaintiff's  signing,  merely  to  have  a  written  applicatioii 
stating  the  number  of  burners.'  Nor  did  the  plaintiff  refuse 
because  he  was  unwilling  to  sign  such  an  application.  But  the 
company  insisted  in  order  to  compel  the  plaintiff  to  agree  to 
the  rules  and  regulations,  and  the  plaintiff  refused  in  order  to 
avoid  that.  And  it  would  be  veiy  strange  if  the  company 
could  escape  the  consequences  of  its  wrongfid  requirement  by 
merely  connecting  with  the  objectionable  provisions  something 
unobjectionable,  but  so  connected  with  the  other  that  a  slgna* 
tuie  to  one  bound  the  party  by  both. 

But  it  is  said  that  the  court  erred  in  the  rule  of  damages. 
It  told  the  jury  that  ^'  the  plaintiff,  if  entitled  to  a  verdicti 
should  have  such  damages  as  will  compensate  him  for  the 
pecuniary  loss,  and  also  for  the  inconvenience  and  annoyance 
experienced  by  him  in  his  mercantile  business,  arising  out  of 
the  defendant's  reftasal  to  furnish  gas  to  the  plaintiff." 

It  is  claimed  that  tills  instruction  gave  the  plaintiff  punitive 
or  vindictive  damages.  But  we  think  this  is  clearly  not  so. 
The  '' inconvenience  and  annoyance"  occasioned  directly  by 
the  wrongful  act  or  refbsal  of  the  defendant,  are  always  legiti* 
mate  items  in  estimating  the  damages  in  actions  of  this  kind. 
Vindictive  damages  are  those  which  are  given  over  and  above 
a^l  this  as  a  punishment  for  the  other  party.  In  actions  for  a 
nuisance,  the  damage  usually  consists  almost  entirely  in  in* 
convenience  and  amu^ance.    So  also  in  many  other  actiont 
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of  tort.  In  Ives  y.  HumphreySj  1  E.  D.  Smith,  201,  the  court 
Bays:  ''Even  if  the  plaintiff  be  confined  strictly  to  compenBa- 
tion  for  the  injury  sustained  by  him,  the  jury  are  to  determine 
the  extent  of  the  injury,  and  tiie  equivalent  damages,  in  view 
of  all  the  circumstances  of  injury,  insult,  invasion  of  the 
privacy,  and  interference  with  the  comfort  of  the  plaintiff  and 
his  family."  And  again:  **  For  an  involuntary  trespass,  or  a 
trespass  committed  under  an  honest  mistake,  the  damagea 
should  be  confined  to  compensation  for  the  injury  sustained 
by  the  plaintiff,  and  in  estimating  the  amount  of  such  dam- 
ages,  all  of  the  particulars  wherein  the  plaintiff  is  ag^eved 
may  be  considered,  whether  of  pecuniary  loss,  or  pain  or  insult|. 
or  inconvenience." 

So  in  an  action  for  refusing  to  let  a  lessee  into  possession^ 
the  plaintiff  gave  evidence  of  injury  to  his  wife's  business  as 
a  milliner,  without  having  averred  it  specially;  but  the  court 
held  it  admissible  under  the  general  allegation  of  damage,  as 
going  to  show  that  "the  plaintiff  had  sustained  inconve- 
nience " :  Ward  v.  Smithy  11  Price,  19.  But  it  seems  nnneoes- 
sary  to  pursue  this  point,  as  it  is  really  very  plain  that  an 
instruction,  that  the  jury  might  consider  the  inconvenience 
and  annoyance  occasioned  to  the  plaintiff  by  the  wrong  of  the 
defendant,  is  not  equivalent  to  an  instruction  that  they  might 
aUow  vindictive  damages. 

But  the  appellant  farther  objects  to  the  admission  of  evi- 
dence to  show  that  it  would  injure  the  plaintiff's  business  to 
be  deprived  of  gas  when  other  stores  were  lighted  with  it.  It 
is  said  that  the  object  of  this  was  to  show  that  the  want  of 
gas  would  tend  to  prevent  customers  from  coming  to  the  store, 
and  consequently  that  the  plaintiff  lost  the  profits  that  he 
otherwise  might  have  made.  And  the  appellant  then  relies 
on  a  class  of  authorities  in  which,  both  in  actions  of  tort  and 
for  breaches  of  contract,  it  has  often  been  held  that  antici- 
pated profits  could  not  be  recovered  as  damages.  Upon  thie 
subject,  the  authorities  are  full  of  confusion  and  uncertainty; 
and  it  is  very  generally  conceded  that  no  definite  or  satasfiEU)- 
tory  rule  can  be  extracted  from  them:  Sedgwick  on  Damages, 
p.  112;  City  of  Cincinnati  v.  EvanSy  5  Ohio  St.  603.  But  I  think 
it  can  by  no  means  be  said  to  be  established  that  the  profits 
of  a  business,  or  of  a  contract,  may  never  be  considered  in 
estimating  the  damages,  where  one  party  has  been  deprived 
of  those  profits  by  the  wrong  or  default  of  another.  On  the 
contrary,  I  think  the  opposite  conclusion  is  sustained,  and 
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that  the  tendency  of  the  recent  cases  is  to  allow  such  profits 
to  be  recovered  as  damages,  where  their  amount  can  be  shown 
with  reasonable  certainty. 

The  question  often  arises  in  cases  of  breach  of  contract,  and 
there  are  many  authorities  which  hold  that  the  profits  that 
might  have  accrued  to  the  injured  party  on  the  contract  itself^ 
which  was  broken,  may  be  recovered  as  damages:  PhiUidelphia 
W.&B.IL  R.  Co.  V.  Howard^  18  How.  844;  McaUrUm  v.  Mayor 
eie.  of  BrooUynj  7  Hill,  61  [42  Am.  Dec.  88];  Fox  v.  Harding, 
7  Cush.  622.  These  cases  confine  the  profits  to  be  recovered 
to  such  as  might  have  been  made  on  the  contract,  the  breach 
of  which  is  complained  of. 

Yet  it  is  very  evident  that  even  such  profits  cannot  be 
arrived  at  with  any  absolute  certainty,  as  they  firequently  de- 
pend upon  fluctuations  in  the  market,  and  changes  in  the 
price  of  labor  and  materials,  which  may  take  place  while  the 
contract  is  being  performed.  Yet  inasmuch  as  they  may  be 
estimated  with  reasonable  certainty,  and  their  loss  is  the 
direct  result  of  the  wrong  complained  of,  they  are  allowed  to 
be  recovered.  And  in  the  case  of  Waters  v.  Towers^  20  Bug. 
L.  A  Bq.  410,  the  rule  was  extended  so  as  to  include  profits 
on  a  oollateral  contract  which  the  plaintiffs  had  entered  into 
with  other  parties.  The  court  said:  ''If  reasonable  evidence 
is  given  that  the  amount  of  profit  would  have  been  made  as 
claimed,  the  damages  may  be  asked  accordingly/' 

In  HadUy  v.  Baxendale,  26  Eng.  L.  A  Bq.  898,  the  defendant^ 
who  was  a  common  carrier,  had  neglected  to  deliver  a  broken 
shaft  of  a  mill,  which  was  to  serve  as  a  model  tor  the  making 
of  a  new  one,  by  reason  of  which  the  new  one  was  delayed  and 
the  mill  kept  idle  for  want  of  it.  It  appeared  that  tiie  fieu^ta 
showing  that  such  would  be  the  result  of  his  £ulure  were  not 
oonmiunicated  to  him,  and  on  that  ground  the  court  held  thai 
the  plaintiffs  could  not  recover  the  profits  which  the  mill  might 
have  made  during  the  delay.  But  it  was  held  that  if  those  fieu^te 
had  been  communicated  to  him,  he  would  have  been  Uable  for 
the  profits.  In  FleUher  v.  Tayleur,  33  Eng.  L.  A  Eq.  187,  the 
action  was  brought  for  damages  on  a  failure  to  complete  a  ves- 
sel at  the  time  contracted  for.  The  vessel  was  designed  for 
the  Australian  trade,  and  evidence  was  given  to  show  what 
would  have  been  her  probable  earnings  during  the  time  of  the 
delay;  and  the  jury  gave  a  verdict  which  evidently  included 
the  jxrofits  that  might  have  been  made  during  that  period. 
The  court  refused  to  disturb  the  verdict,  and  though  it  is  stated 


M4      Shxpabd  «.  MiLWAuxBX  Gab  Light  Co.    [Wiscondn, 

that  no  queBtion  upon  that  point  had  been  made  at  the  trial, 
je%  the  dedBion  does  not  seem  to  rest  npon  that  ground. 
JeryiB,  C.  J.,  BUggestB  that  there  Bhonld  be  some  general  rule, 
and  that  the  damages  might  be  "estimated  according  to  the 
average  percentage  of  mercantile  profits/'  and  adds  that  such 
is,  "to  some  extent,  the  result  otHadUy  ▼.  Baxendale,^^  26  Bng. 
L.  A  Bq.  398.    Crowder,  J.,  quotes  Alder  y.  Keighleyy  15  Mees.  A 
W.  117,  in  which  he  says  the  court  lay  it  down  as  a  clear  rule, 
"that  the  amoimt  which  would  have  been  received  if  the  con- 
tract had  been  kept  is  the  measure  of  damages  if  the  contract 
had  been  broken" ;  and  he  then  adds:  "I  cannot  say  that  the 
damages  in  this  case  have  been  calculated  on  a  fiedse  principle.^ 
I  think  the  principle  fairly  to  be  derived  from  these  cases  is, 
that  the  profits  lost  as  a  direct  result  of  a  breach  of  contract 
may  be  recovered  as  damages,  where  they  are  not  so  conjec- 
tural and  remote  as  to  be  incapable  of  ascertainment  with 
reasonable  certainty.     And   their  reasoning  seems  entirely 
applicable  to  this  case.    The  defendant  here  knew  that  if  it 
refused  gas  to  the  plaintiff,  he  could  get  it  nowhere  else.    It 
stood,  therefore,  in  the  same  position  that  the  carrier  would 
have  been  in,  in  Hadley  v.  BaxendaUy  26  Bng.  L.  A  Bq.  898,  if 
he  had  known  the  plaintiff  could  have  no  shaft  to  his  ndll 
until  the  model  was  delivered.    The  defendant,  therefore,  musk 
be  presumed  to  have  contemplated  whatever  damage  would 
naturally  arise  from  its  refusal  to  ftumish  the  plaintiff  with 
gas.    Its  obligation  to  furnish  it  was,  according  to  the  decisioiis 
of  this  court,  as  clear  and  imperative  as  though  it  had  ex* 
pressly  contracted  to  do  it.    And  it  seemB  to  me  that  the 
profits  of  an  established  business  are  quite  as  capable  of  bdng 
ascertained  with  reasonable  certainty  as  the  profits  to  arise 
from  a  single  contract  or  adventure.    There  is,  in  the  case  of 
fluch  business,  the  experience  of  the  past  to  serve  as  a  test 
And  the  rule  suggested  by  Jervis,  C.  J.,  in  FUteher  v.  TayUwrf 
88  Bng.  L.  A  Bq.  187,  that  the  damages  should  be  estimated 
"according  to  the  average  percentage  of  mercantile  profits," 
oould  readily  be  applied,  and  would  seem  just  and  reasonable. 
The  cases  already  referred  to  seem  to  me,  therefore,  applicable 
here,  and  to  sustain  the  conclusion  that  the  profits  of  a  busi- 
ness, which  are  necessarily  lost  by  the  wrong  or  default  of 
anotiber,  may,  under  some  circumstances,  and  with  pzi^wr 
restrictions,  be  considered  in  estimating  the  damages  for  the 
injury. 

The  following  cases  also  sustain  the  same  oonclusion;  2%0Mp 
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•on  ▼.  Jackaofty  14  B.  Mon.  92;  Davis  v.  Talcott,  14  Barb.  611; 
SewaU's  FaUs  Bridge  v.  Fisk,  23  N.  H.  171;  Wade  v.  Xeroy,  20 
How.  34.    It  seems  to  me  also  to  deriye  very  clear  support 
from  the  following  considerations:  It  is  well  established  thai 
aa  action  exists  in  many  cases  for  an  injnry  to  a  person's  trade. 
Actions  for  slandering  one  in  his  trade  or  profession  are  of  this 
character;  and  the  damages  are  based  upon  the  assumption 
that  such  slander  injures  the  party's  business  by  diminishing 
it.    But  how  does  that  damage  him?    Clearly,  only  by  de- 
priving him  of  the  profits  he  would  have  made  by  the  busi- 
ness, of  which  he  has  been  wrongfidly  deprived.    So  also  of 
private  actions  for  a  nuisance,  the  only  iiqury  being  a  diminu- 
tion of  the  plaintiffs  business.    The  establishment  of  a  fair  or 
madiet  or  ferry  near  the  plaintiff's,  so  as  to  withdraw  his  cus- 
tom and  diminish  his  profits,  are  illustrations  of  this  class: 
S  Wendell's  Bla.  Com.  218;  AiHn  v.  Weatem  B.  B.  Co^  20 
N.  Y.  870;  Devoini  v.  FSItoe,  9  Wend.  325.    In  the  latter  case, 
the  plaintiff  was  allowed  to  recover  the  rent  of  a  tavern  owned 
by  him,  and  which  became  tenantless  by  reason  of  the  defend- 
ant's breach  of  his  covenant  to  keep  a  ferry,  running  to  the 
tavern,  supplied  with  boats  for  the  accommodation  of  travel- 
ers.   In  WUlea  v.  Hungerford  Market  Co.,  2  Bing.  N.  C.  281^ 
S.  C,  29  Eng.  ConL  L.  836,  the  plaintiff,  who  was  a  book-seller, 
was  held  entitled  to  recover  for  damage  to  his  business  occa» 
sioned  by  the  defendant's  leaving  certain  obstructions  in  the 
street  on  which  his  store  was  located,  for  an  unreasonable 
length  of  time.    The  very  ground  of  complaint  was  that  the 
obetmctions  diminished  his  custom,  and  consequently,  de- 
prived him  of  his  profits.    So  also  those  actions  where  bank- 
ers are  held  responsible  for  damages  for  not  paying  their 
customers'  checks,  they  having  funds  on  hand,  are  based  on 
the  same  idea,  that  such  refusal  tends  to  injure  the  plaintiffs' 
trade.    Thus  in  Bdin  v.  St^ward^  25  Eng.  L.  &  Eq.  341,  the 
defendant,  a  banker,  having  funds  of  the  plaintiff,  had  refused 
payment  of  three  checks  amounting  to  £111  138.    There  was 
no  proof  of  special  damage,  but  the  jury  returned  a  verdict  of 
£500.    The  court  refused  to  disturb  it,  on  the  ground  that  the 
refusal  had  a  general  tendency  to  injure  the  plaintiflEs'  trade, 
and  that  the  jury  might  properly  consider  that.   The  principle 
of  that  action  seems  to  me  veiy  similar  to  that  upon  which 
this  should  be  sustained.    Now,  all  these  actions  seem  to  me 
to  be  based  upon  no  other  idea  than  that  the  plaintiff  had  suf* 
Csied  ix^jury  by  having  the  profits  of  his  bustness  diminished. 
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And  i^  in  all  these,  an  injniy  to  the  profits  is  capable  of  being 
ascertained  with  sufficient  certainty  to  be  made  the  ground  of 
damages,  I  can  see  no  reason  why  it  cannot  be  done  in  actionB 
for  a  breach  of  contract,  or  a  wrongful  refusal  like  that  now 
under  consideration;  for  they  may  be  as  certainly  ascertained 
in  one  class  of  actions  as  in  another. 

There  are  two  cases  that  I  haye  found  which,  though  they 
may  seem  to  some  extent  opposed  to  the  conclusions  I  have 
fitated,  I  still  think  really  sustain  them.  In  Marquari  y. 
La  Fargtj  6  Duer,  559,  the  defendant  had  wrongfully  broken 
up  the  plaintififs  business  in  a  restaurant.  The  plaintiff  gave 
evidence  of  the  extent  of  his  business,  and  that  ^  one  half  of 
the  receipts  were  profits."  The  court  held  the  evidence  ad- 
missible. It  said:  '^  Now,  it  was  certainly  competent  to  proTa, 
in  some  way,  the  nature  and  extent  of  the  injury,  and  the 
value  of  the  business  was  a  proper  subject  of  estimate  for 
the  jury."  They  then  add:  ^'It  niay  be  that  a  calculation  of 
possible  or  probable  profits,  in  view  of  the  ordinary  uncertain- 
ties of  business,  would  not  be  allowable."  If  by  this  the  court 
meant  to  exclude  all  consideration  of  the  profits  that  would 
have  resulted  to  the  plaintiff  according  to  the  ordinary  course 
of  his  business,  it  seems  to  me  repugnant  to  what  had  pre- 
viously been  expressly  allowed.  They  had  allowed  evidence 
of  what  the  profits  had  been;  they  had  said  that  the  jury 
''  must  estimate  the  value  of  Uie  business,"  in  arriving  at  the 
amount  of  damages.  Now  I  think  it  is  impossible  for  any 
jury  or  judge  to  do  this  without  considering  the  profits  of 
that  business.  The  same  remarks  seem  to  me  applicable  to 
the  case  of  Cincvnfnati  v.  JSt?ana,  6  Ohio  St.  594  There,  the 
defendant  had  torn  down  the  fixmt  part  of  the  shop  of  the 
plaiutiff,  who  was  a  merchant  tailor,  thus  interrupting  his 
business.  The  court  held  that  ^'the  rentable  value  of  the 
building  would  not  be  a  compensation";  that  the  defendants 
"  must  have  contemplated  a  further  injury  as  the  necessary 
consequence  of  their  acts,  and  for  that  fiirther  injury  he  is 
entitled  to  recover."  They  then  say  that  the  "  supposed  or 
contemplated  profits  of  the  business "  during  the  period  of 
interruption  could  not  be  considered  as  a  measure  of  the  in- 
jury, and  proceed  as  follows:  '^Upon  the  whole,  we  are  of 
opinion  that  in  addition  to  the  damages  done  to  the  building, 
he  was  entitled  to  recover  such  further  sum  as  would  com* 
penaate  him  for  the  loss  of  its  enjoyment  while  the  interrup- 
tion continued."    And  strangely  as  it  seems  to  me,  they  then 
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•add,  that  "  the  profits  which  might  have  been  realized  by  em- 
ploying  his  personal  services  and  capital  in  the  prosecution  of 
his  business  in  the  injured  building,  during  the  period  for 
which  he  was  deprived  of  its  use,  cannot  be  recovered."    If 
that  is  so,  why  allow  him  to  show  "the  nature  and  extent  of 
his  business,"  or  "  the  necessity  of  using  the  building  for  its 
prosecution"?    These  matters  seem  entirely  immaterial,  ex- 
cept with  a  view  of  showing  the  amount  of  damage  from  the 
interruption  of  that  business.    They  are  material  to  this  pur- 
pose only  so  fieur  as  they  tend  to  show  how  much  the  plaintiff 
lost  by  the  interruption.    And  it  is  obvious  to  every  mind 
that  he  lost  the  profits  he  would  have  made  if  the  interrup- 
tion had  not  occurred.    How  could  he  prove  the  ''  value  of 
the  business  to  him,"  without  showing  the  amount  of  profits 
he  would  have  realized  according  to  its  ordinary  course? 
How  could  that  value  be  estimated  without  including  an  esti- 
mate of  the  profits?    If  there  is  any  process  by  which  it  may 
foe  done,  I  confess  my  inability  to  perceive  it;  and  it  seems  to 
me,  therefore,  that  when  the  court  grants  the  former,  and  then 
undertakes  to  reserve  the  latter,  the  reservation  is  repugnant 
to  the  grant,  and  void.    It  seems  to  get  at  the  same  result  by 
dimply  calling  it  by  another  name.    But  whether  or  not  my 
criticism  on  these  cases  is  well  founded,.  I  may  here  remark 
that  they  both  sustain  the  admissibility  of  all  the  evidence 
which  was  offered  by  the  plaintiff  in  this  case.    He  only  showed 
the  nature  and  extent  of  his  business, -and  the  tendency  of  the 
defendant's  wrongful  refusal  to  ix^ure  that  business.    He  did 
not  offer  to  calculate  the  amount  of  profits  of  which  he  was 
deprived,  but  left  the  jury  to  judge  from  such  facts  as  both  of 
these  cases  held  might  be  shown,  what  was  the  extent  of  the 
injury;  though  I  candidly  confess  I  cannot  see  why  these 
{acts  are  held  admissible  at  all,  except  as  a  means  of  showing 
the  plaintiff's  damage  in  the  loss  of  the  profits  of  his  busi- 
ness.   Perhaps  many  of  the  cases  which  seem  to  sustain  the 
general  rule  that  profits  cannot  be  recovered,  may  be  ex- 
plained upon  the  principle  that  the  plaintiff  might,  by  rea- 
sonable diligence,  have  avoided  the  loss,  or  else  upon  the 
principle  which  Hadley  v.  BcLzendaUj  26  Eng.  L.  &  Eq.  398, 
decided,  that  the  loss  grew  out  of  some  unusual  and  special 
circumstances  which  were  not  known  to  the  defendant.    But 
subject  to  these  qualifications,  I  think  the  authorities  fairly 
sustain  the  conclusion,  that  the  unavoidable  loss  of  profits 
which  the  party  conmutting  the  injury  must  be  presumed  to 
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have  contemplated  may  in  actiona  of  this  kind  be  considered 
in  estimating  the  damages. 

I  think,  therefore,  there  was  no  error  in  admitting  the  eri- 
dence  objected  to. 

The  only  other  question  is«  whether  there  was  error  in  mling^ 
that  the  plaintiff  was  entitled  to  recover  damages  down  to  the 
time  of  commencing  the  suit.  We  think  there  was  none.  It 
is  true,  he  had  not  tendered  pay  for  all  that  time.  But  ii 
was  not  for  want  of  compliance  with  the  terms  of  the  com- 
pany as  to  pay,  that  he  was  refused  the  gas.  Their  rules  did* 
not  require  pay  in  advance,  but  they  reserved  the  right  to  de* 
mand  it,  or  security,  when  they  deemed  it  necessary.  They 
never  demanded  either  of  the  plaintiff.  But  they  refused  to- 
let  him  have  gas  for  refusing  to  comply  with  other  terms- 
which  they  had  no  right  to  impose,  and  told  him  he  could  no4 
have  it'  until  he  complied  with  those  terms.  Having  placed 
themselves  upon  that  position,  the  plaintiff  had  a  right  to  as- 
sume that  they  stood  there,  until  notified  to  the  contrary. 
Their  refusal  was  a  continual  refusal,  until  retracted.  Ax^ 
we  think  it  would  be  unreasonable  to  say  that  the  plaintiff 
was  bound  to  repeat  his  demand  after  such  a  refusal,  in  order 
to  entitle  him  to  damages.  His  first  demand  was  a  sufiicient 
indication  to  the  company  that  he  was  ready  to  comply  witk 
their  terms  as  far  as  payment  was  concerned;  and  if  they 
afterwards  changed  their  minds,  they  should  have  notified. 
the  plaintiff  accordingly. 

The  judgment  is  affinned,  with  costs. 


.The  principal  oase,  as  it  tint  oame  before  the  ooart»  ia  reported  in  Skipm^ 
T.  JltUwantkee  Oom  lAghL  Cbi,  11  V^a.  234;  another  action  between  the  aame 
partiae  wiU  be  foond  in  Shepmrd  r.  MUwauhee  Oa$  Ligki  Cbw»  6  U.  CM» 
8.O.,  70  Am.  Deo.  479. 

Gas  CoMPANiia,  Spbclax  Rioara,  Duma,  ajtd  Li&xilitib:  See  ShtparJt 
r.  MUwauiee  Oas  Light  Co,,  70  Am.  Dec  479,  and  the  note  thereto;  /Vtferma 
%hs  Light  Co.  T.Brady,'!2ld.Z60;  JTcCWmt.  ^orwidk  (%(%u  Ox,  79  Id.  S78. 

Tnx  TVXSOSPAL  OABK  IS  ciTBD  to  the  point  that  when  an  article  ia  pnr- 
ehaaed  for  a  specifio  purpose,  and  each  pupoae  ia  made  known  to  the  eeUer 
at  the  time,  apeoial  damagea  resulting  from  the  inabilitj  of  the  pordiaaer  t» 
carry  out  such  purpoee  by  reason  of  the  breach  of  oontraet  may  be  reoovered» 
in  Richardson  ▼.  Chymtodh,  26  Wis.  6S0;  ffObatd  t.  We&tem  U.  Td.  Cow,  » 
Id.  668;  Hammer  T.  Sehai^elder,  41  Id.  459;  Brown  y.Chkago  etc  jry,54Id. 
tt3;  Cockbum  ▼.  Ashland  Lumber  Co,,  Id.  627;  Bittr.  Ckipman^  69  Id.  2IS^ 
and  see  FBdt  ▼.  Wetherbee,  20  Id.  396;  Joll^  r.  Singk.  26  Id.  292;  in  Camdm 
T.  Wtttem  <7.  7W.  Co.,  34  Id.  479,  to  the  point  that  where  two  partiee  haT«^ 
Bade  a  contract,  which  one  of  them  haa  broken,  the  damagea  which  the  ottiar 
wght  to  reoeiTe  ahonld  be  either  such  as  may  fairly  and  aabatantiaHy  be  < 
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ndered  m  ailaiiig  iiAtiin]l7  from  the  Ixreaoh  of  the  eontraet  itMli^  et  fooh  m 
may  roMOPftbly  be  snppoMd  to  hftTe  been  in  the  oontempUtion  of  both  pus 
ties  at  the  time  they  made  the  oontnel^  ae  the  probable  result  of  its  breaoh; 
mndB9BESibardr.WeilemiT.  TdL  Cb.,  m^m^*  and  in  fSMMy  ▼.  OMber»  18  Wis. 
8S;  to  the  point  that  in  an  action  to  reoo^er  damages  for  personal  injozies 
eansed  by  negligsnos^  evidence  of  the  nature  and  extent  of  the  plaintiff's  bnal- 
neasy  and  the  loss  resoltfaig  to  him  from  inability  to  attend  to  it  by  reason  of 
the  injozyy  is  proper,  and  it  is  not  error  to  instmot  the  jnxy  that  if  a  man  bag 
•a  otdioBiy  bosinesi^  yielding  ovdinaiy  veoeipti^  he  will  beentitled  to 
the  diminBtloQ  of  those  reos^ts  lesoUfa^  firorn  the  injniy. 


FABmBS*  Loan  and  Tbubt  Company  v.  Go] 

cuAL  Bane  of  Baoinb. 


Ill 


pA  Wtsoevsm,  4aL] 
8mcAXM»  ev  VjJBom  axd  Natuu  axd  Osjaor  ov  TBm  TBAHaAonnm 

HAT  mm  LOOKSD  AT  Sf   OOHSTBUCnDH    0#  WUTTIV    LnRBViaDfT;  bat 

ttie  court  cannot  look  ontside  of  the  instrument  to  get  at  the  intention 
of  tiie  parties^  and  then  carry  ont  that  intention,  whether  the  instrnmanft 
eontains  langvage  sniBeient  to  express  it  or  not. 

Vatoxb  Ain)  Osjaor  or  MooiroAois  ov  RAniiioAT>  do  vot  Oxtb  Thxic  Axrr 
Ifou  Bhlabosd  ICbaioho,  where  the  company  mortgages  separately, 
at  diffiBrent  times^  the  two  dhrisions  of  its  road,  to  raise  money  to  oom* 
plete  the  road,  and  neither  of  the  mortgages  contains  any  langnage  par- 
portittg  to  oonrey  materials  to  be  thereafter  aoqoired,  any  farther  thaa 
thqr  become  a  part  of  or  apportenant  to  the  road,  or  were  osed  in 
eperating  it> 

Baiijk>ai>  CoKPAvm  hot  Ewm»Fai>  raon  Dsvtihothat  Railboad  Gbaohi 
wiBX  OoBnrxRD  bt  Fbiob  MoBTOAon^  where^  after  having  sabse* 
qoently  aoqoired  the  chairs,  it  ezeeated  another  mortgage  of  its  road 
and  appnrtenaneesb  and  aU  ''materials,'*  which  mortgage  was  dedared 
to  be  snbjeot  to  the  lien  of  the  two  prior  mortgages^  ''in  all  req^eoti 
pfior,  saperior,  and  aenior  liens  npon  the  property  and  premises  ds* 
scribed  therein,  lespeoUvely,  aoqoired  and  to  be  aoqoired. " 

DvBnum  zv  BxnarzH  kat  Waitb  BaRmH  ov  TmanasTT  avo  Taks 
Jxmnann  worn  ns  Valub  Aunr%  in  Wisconam,  where  the  plaintiff  has 
ebtsinsd  possession  of  the  property,  and  the  Jnry  find  the  defendant  en* 
-titled  to  possession. 

ivwx  n  AuTBOBznD  TO  Abbbb  Valui  ov  PnonBTT  iH  All  OAan^  onder 
■sction  11,  dh^ter  18^  VnaoomAi  BeHsed  Statatsi^  where  they  find 
that  the  defendant  in  rei^erin  is  entitled  to  a  retain^  wliether  he  waivea 
it 


AoTXOV  to  zeoover  the  poflsessioii  of  certain  nflioad  ohain, 

ill  which  the  plaintiff  replevied  the  property,  nnder  the  statate. 

The  plaintiff  claimed  under  two  mortgagee  exeonted  by  the 

Bacine  and  Miwrierippi  Railroad  Company,  to  raise  money  to 

complete  its  road,  one  executed  September  1,  1855,  on  the 

eastern  division,  theother,  Jnne  1,  1856,  on  the  western  divis-^ 
Av.  Daa  VOL.  Lxxxn— M 
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Ion.  The  mortgages  purported  to  conyey  ^*  all  their  railroad, 
with  its  Buperstructurey  track,  and  all  other  appurtenances, 
«...  and  all  the  right  and  title  of  the  said  parties  of  the 
first  part  to  the  land  on  which  said  railroad  is  and  may  be 
constructed,  together  with  all  rights  of  way  now  acquired  and 
obtained,  or  hereafter  to  be  acquired  or  obtained,  by  the  said 
parties  of  the  first  part,  and  including  the  depots,  engine- 
houses,  shops,  and  other  constructions,  ....  and  the  lota, 
pieces,  or  parcels  of  land  on  which  the  same  are  or  may  be 
erected,  and  all  pieces  of  land  which  shall  be  used  for  depot 
and  station  purposes,  with  the  appurtenances,  and  all  the  em- 
bankments, bridges,  viaducts,  culverts,  fences,  and  structuaty 
thereon,  and  all  other  appurtenances  belonging  thereto,  and 
all  the  firanchises,  privileges,  and  rights  of  the  parties  of  the 
first  part,  of^  in,  and  to,  or  concerning  the  same,  and  also  all 
and  singular  their  railroad  furniture,  including  engines,  ten- 
ders, cars  of  every  description,  tools,  materials,  machinery, 
and  every  other  kind  of  personal  property  which  shall  be 
used  for  operating  said  railroad."  On  January  2,  1867,  after 
the  company  had  acquired  the  chairs  in  question,  it  executed 
another  mortgage  of  its  entire  road  to  Jesup  and  Raymond, 
similar  in  its  recitals  to  the  prior  mortgages,  ^'  subject,  how- 
ever, to  the  lien  of  two  certain  other  indentures  of  mortgage 
executed  by  the  said  Racine  and  Mississippi  Railroad  Com- 
pany, one  dated  September  1, 1855,  upon  the  eastern  division 
of  the  road,  ....  and  the  other  dated  June  1, 1866,  upon  the 
western  division  of  the  road;  ....  the  said  two  mortgages 
being,  and  are  hereby  declared,  in  all  respects  prior,  superior, 
and  senior  liens,  upon  the  property  and  premises  described 
therein,  respectively,  acquired  and  to  be  acquired."  On  March 
27, 1858,  the  railroad  company  also  executed  a  chattel  mort- 
gage upon  all  its  personal  property  and  rolling  stock  to  its 
president,  H.  8.  Durand,  and  others,  to  secure  them  against 
certain  liabilities  incurred  on  account  of  the  company.  The 
chairs  in  controversy  were  mentioned  in  the  schedule  attached. 
In  April,  1859,  these  latter  mortgagees  sold  the  chairs  to  the 
defendant,  the  bill  of  sale  being  executed  by  Durand,  on  be- 
half of  the  mortgagees,  and  he,  as  president  of  the  railroad 
company,  indcnrsed  on  it  the  consent  of  the  company  to  the 
sale.  On  December  3, 1858,  the  plaintiff  commenced  an  ao 
tion  to  fi>reclose  its  mortgage  of  September  1,  1855,  and  on 
May  10, 1859,  while  the  action  was  pending,  the  railroad  cc*n- 
pany  executed  to  it  a  deed  of  surrender  of  their  road,  describe 
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ing  the  property  so  sunendered  in  the  same  tennB  as  in  iti 
mortgages  to  the  plaintifif.  On  May  17, 1859,  a  judgment  of 
0tiiot  foreclosure  was,  by  stipulation,  rendered  against  the 
oompany  in  the  foreclosure  suit.  On  December  21, 1859,  Jesup 
and  Raymond  brought  suit  to  foreclose  their  mortgage,  and 
obtained  a  judgment,  under  which  a  part  of  the  mortgaged 
property  was  sold,  and  purchased  at  the  sale  by  Jesup,  subject 
to  the  rights  of  the  plaintiff,  imder  its  mortgage  of  September 
1, 1865,  and  the  sale  was  confirmed  January  2, 1861.  The 
diefendant  had  a  verdict,  and  judgment  was  given  in  its  favor 
for  the  value  of  the  property,  and  damages  for  its  detention. 

Strong  and  JPittter,  for  the  appellant. 
Cory  and  PirUtf  for  the  respondent. 

By  Court,  Padie,  J.  In  this  case  the  appellant  daims  a 
quantity  of  railroad  chairs,  under  railroad  mortgages  executed 
by  the  Racine  and  Mississippi  Railroad  Company.  The  case 
has  once  been  before  this  court,  and  as  it  appeared  that  the 
chairs  in  question  were  acquired  by  the  railroad  company 
after  the  execution  of  the  mortgages,  we  held  that  the  plaintiff 
had  no  title,  for  the  reason  that  the  mortgages  contained  no 
language  purporting  to  grant  materials  which  the  company 
might  thereafter  acquire,  to  use  in  constructing  the  road,  ex- 
oept  so  fieur  as  such  materials  were  actually  so  used  and  became 
a  part  of  the  road  itsell  Some  additional  evidence  was  intro- 
duced at  the  second  trial,  which,  the  counsel  for  the  appellant 
daims,  ftimishes  new  light  upon  this  question,  and  shows  that 
the  intention  of  the  parties  was  to  grant  everything  that  the 
company  then  owned  or  might  afterwards  acquire.  And  he 
claimed  that  the  intention  of  the  parties  should  be  arrived  at, 
aa  well  by  the  consideration  of  their  situation  and  the  general 
nature  and  object  of  railroad  mortgages  as  of  the  words  in  the 
Instruments.  There  is  no  doubt  that  the  intention  is  the  ob- 
ject to  be  sought  for  in  construction.  And  to  get  at  that,  the 
situation  of  the  parties  and  the  nature  and  object  of  their 
transactions  may  be  looked  at.  But  it  must  be  borne  in  mind 
that  it  is  not  the  business  of  construction  to  look  outside  of  the 
instrument  to  get  at  the  intention  of  the  parties,  and  then 
cany  out  that  intention,  whether  the  instrument  contains  lan« 
guage  sufficient  to  express  it  or  not;  but  the  sole  duty  of  con- 
struction is,  to  find  out  what  was  meant  by  the  language  of 
the  instrument.  And  this  language  must  be  suffident,  when 
looked  at  in  the  light  of  such  facts  as  the  court  is  entitled  to 
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consider,  to  Bustain  whatever  effect  is  giyen  to  the  instrament. 
And  we  can  see  nothing  in  the  additional  evidence  now  befioie 
us  which  we  think  ought  to  change  the  effect  before  given  to 
the  mortgages  under  which  the  appellant  claims.  The  counsel 
was  obliged  to  concede  that  the  langui^e,  accurately  con- 
itruedi  did  not  profess  to  grant  materials  to  be  thereafter 
acquiredi  any  farther  than  they  became  a  part  of  the  road 
granted,  or  appurtenant  to  it,  or  should  be  used  in  operating 
it.  This,  I  think,  cannot  be  denied;  and  so  £Eur  as  the  mean- 
ing  of  the  language  is  ocmcemed,  I  can  perhaps  add  nothing 
to  what  I  said  in  the  former  opinion  upon  that  subject. 

Should  the  general  nature  and  object  of  the  conveyances  give 
to  that  language  any  more  enlarged  meaning?  I  am  unable 
to  see  why  it  should.  The  company  first  mortgaged  the  east- 
em  division  of  its  road.  Notwithstanding  this,  it  still  remained 
necessary  for  it  to  have  materials  for  the  western  division.  It 
was  therefore  utterly  improbable  that  it  intended,  in  the  firsts 
to  grant  all  materials  that  should  be  thereafter  acquired,  and 
was  very  natural  for  it  to  limit  the  grant  to  such  materials  as 
should  actually  become  a  part  of  the  road  granted,  or  be  used 
in  operating  it.  This,  being  true  of  the  first  mortgage,  is  equally 
true  of  the  second.  For  although  the  first  division  was  mort- 
gaged, it  was  still  in  possession  of  the  company,  and  they  might 
still  need  materials  for  its  completion.  How  can  it  be  said, 
therefore,  that  they  intended  in  the  second  to  convey  aU 
materials  thereafter  to  be  acquired,  though  such  materials 
might  be  needed  for  the  first  division?  It  is  true  here  that 
both  divisions  were  mortgaged  to  the  same  corporation,  but  I 
cannot  see  that  this  fact  should  have  any  influence  in  their  con- 
struction. If  they  had  been  conveyed  to  different  mortgagees, 
I  should  find  it  impossible  to  say  which  lien,  if  either,  attached 
to  these  materials  as  soon  as  they  were  acquired  by  the  com- 
pany. It  seems  equally  impossible,  although  both  mortgages 
are  to  one  trustee.  The  company  evidently  did  not  intend  to 
annihilate  itself,  or  its  capacity  to  acquire  and  hold  proiterty, 
and  I  can  see  nothing  in  the  nature  and  objects  of  the  con- 
veyances that  should  warrant  the  court  in  assuming  an  inten- 
tion to  include  in  them  that  to  which  their  language  does  not 
extend. 

The  counsel  for  the  appellant  also  relied  on  an  estoppel, 
which  he  claimed  to  grow  out  of  the  following  facts:  After  the 
execution  of  the  mortgages  under  which  the  appellant  claims^ 
and  also  after  the  company  had  acquired  the  chairs  in  queetioDt 
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it  executed  another  mortgage  to  Jesup  and  Raymond,  which 
was  expressly  declared  to  be  subject  to  the  two  prior  mortgages 
to  the  appellant  As  the  railroad  company  had  these  chairs 
when  this  last  mortgage  was  made,  so  that  they  were  conveyed 
by  that  as  ^^  materials,"  and  as  that  was  made  subject  to  the 
two  prior  mortgages  to  the  appellant,  it  is  said  that  the  com* 
pany,  and  all  claiming  under  it,  are  est(^q[)ed  from  showing  that 
the  two  prior  mortgages  did  not  include  all  that  was  conveyed 
by  the  Jeeup  and  Raymond  mortgage.  Without  stopping  to 
Inquire  whether  a  prior  mortgagee  would  be  in  a  position  to 
insist  upon  an  estoppel  growing  out  of  a  recital  in  a  subsequent 
mortgage  to  other  parties,  which  had  in  no  degree  produced  or 
affected  his  position,  we  are  clearly  of  the  opinion  that  there  is 
no  estoppel  in  this  case,  from  the  language  of  the  subsequent 
mortgage  itself.  It  does  not  say  that  the  mortgages  to  the 
trust  company  are  prior  liens  upon  all  the  properly  ^'herein 
described,"  but  after  referring  to  each  of  them  specifically,  says 
ihey  are  prior  liens  upon  all  the  property  'therein  described, 
respectiyely,"  etc.  This  redtal,  therefore,  does  not  profess  to 
give  those  mortgages  any  more  extensive  application  than  they 
respectively  purport  to  have,  and  can  create  no  estoppel.  li 
one  having  ten  lots  mortgages  nine  of  them,  and  afterwards 
gives  a  mortgage  upon  all,  subject  to  the  prior  mortg&ge  upon 
the  lots  *^  therein  described,"  this  certainly  could  not  extend 
the  prior  mortgage  to  the  tenth  lot^  nor  estop  the  mortgagor, 
or  any  one  claiming  under  him,  from  showing  that  the  tenth 
lot  was  not  included  in  the  first  mortgage. 

The  only  remaining  question  necessary  to  be  considered  is 
as  to  the  form  of  the  judgment  taken  by  the  defendant.  The 
judgment  was  for  the  value,  and  not  in  the  alternative  for  a 
return  or  the  value,  in  case  a  return  could  not  be  had.  This 
question  was  passed  upon  by  this  court  in  the  case  of  Pratt  v. 
Donovan^  10  Tf^  887,  in  wUch  it  was  held  that  a  defendant 
might,  under  the  code  and  act  of  1854,  which  was  then  in 
ferce,  waive  a  return  and  take  a  judgment  for  the  value. 
Since  then,  the  act  of  1854,  referred  to  in  that  case,  has  been 
repealed  in  the  general  revision,  leaving  the  question  to  de- 
pend on  the  provisions  of  the  code  in  relation  to  judgments, 
which  were  also  therein  referred  to.  It  is  now  insisted  that 
the  decision  in  PrcUt  v.  Donovan^  eupra,  depended  on  that 
acty  and  that  the  same  conclusion  cannot  now  be  sustained. 
But  we  are  of  the  opinion  that  the  provisions  of  the  code 
In  relation  to  judgments,  upon  the  construction  of  which 
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the  decision  in  Pratt  y.  Donovan,  10  Wis.  387,  mainly  depended, 
■nfficiently  recognize  the  option  of  defendants  in  these  actions 
to  waive  a  return  and  take  judgment  for  the  value,  where  the 
property  has  been  delivered  to  the  plaintiffs.  And  that  decis- 
ion sufficiently  states  the  reasons  for  this  conclusion. 

The  statute  makes  the  alternative  judgment,  in  fiavor  of  a 
defendant,  dependent  on  the  condition  that  he  ^'claims  a  re- 
turn''; and  we  can  give  no  effect  to  this  clause,  except  by  al- 
lowing an  option  to  claim  a  return  or  not.  Counsel  construe 
it  as  a  description  merely  of  that  class  of  defenses  which,  if 
established,  would  entitle  the  defendant  to  a  return,  as  distin- 
guished from  those  which  would  not.  But  it  does  not  seem  to 
us  such  as  would  have  been  used  for  that  purpose.  If  that 
had  been  the  design,  the  legislature  would  have  said  that 
where  the  defendant  succeeded  on  an  answer  which  would  en* 
title  him  to  a  return,  the  judgment  should  be  in  the  alterna- 
tive. The  language  used  seems  much  more  aptiy  to  describe 
the  option  which  defendants  had  in  such  cases,  by  the  law  in 
fixrce  at  the  time  the  code  was  adopted,  to  waive  a  return  and 
take  judgment  for  the  value,  than  it  does  the  difference  be- 
tween pleas  which  entitle  him  to  a  return  and  those  which  do 
not  And  we  think  there  is  reason  and  justice  in  preserving 
this  option  to  defendants.  The  plaintiff  has  in  effect  the  same 
option;  for  although  he  may  not  elect,  after  having  brought 
his  suit  to  obtain  the  property,  to  take  a  judgment  for  the 
value  where  a  return  can  be  had,  he  might  have  waived  a  re- 
turn before  bringing  suit,  and  have  sued  for  the  value  eitfaer 
in  trespass  or  trover.  And  where  the  plaintiff  has  oijustly 
taken  the  defendant's  properly  into  his  own  possession,  even 
though  by  the  aid  of  a  legal  process  there  is  no  reason  why 
the  defendant,  if  he  chooses,  should  not  have  the  right  to  oom* 
pel  him  to  abide  by  the  consequences  of  his  own  acts,  and  to 
pay  for  the  property.  Indeed,  it  might  in  many  instances  be 
oppressive  to  defendants  to  compel  them  to  receive  it  back. 
Thus,  suppose  a  contractor  has  procured  certain  articles  with 
which  to  complete  his  contract,  and  some  plaintiff  replevies 
them,  and  gives  the  bond  necessary  to  take  possession.  The 
litigation  may  last  for  years,  but  the  contractor  is  bound  to 
complete  his  contract  immediately.  He  provides  new  articles 
for  that  ptupose,  and  afterwards  succeeds  in  the  suit.  Should 
be  be  bound  then  to  take  back  the  articles,  when  he  had  no 
longer  any  use  for  them?    It  seems  to  me  not 

And  the  fact  that  plaintiffs  might  sometimes  be  compelled 
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to  pay  for  property,  and  lose  it  afterwards,  is  no  reason  why 
the  defendant  should  not  be  entitled  to  a  judgment  for  the 
value.  If  the  defendant  in  replevin  had  been  sued  in  trespass, 
he  might  have  been  made  to  pay  for  the  property,  and  yet 
some  stranger  might  afterwards  have  taken  it  from  him  on 
proving  a  better  title  than  the  plaintiff  in  the  trespass  suit 
This  is  a  risk  that  all  parties  have  to  run.  But  it  affords  no 
reason  why  the  judgment  should  not  be  according  to  the  rights 
of  the  parties  as  they  are  made  to  appear  in  the  suit.  Posses- 
sion was  sufficient  evidence  of  title  in  the  defendant,  until  the 
defendant  showed  a  better  title.  And  if  that  possession  would 
be  sufficient  to  justify  a  judgment  for  a  return  of  the  property, 
it  is  equally  sufficient  to  justify  one  for  its  value,  and  the  de* 
fendant's  option  to  take  such  a  one  ought  not  to  be  defeated 
tor  the  purpose  of  allowing  plaintiffs  to  resort  to  legal  process 
to  get  possession  of  their  neighbor's  property  with  the  least 
possible  risk  to  themselves. 

It  is  true,  the  statute  does  not  provide  what  the  judgment 
shall  be,  where  the  defendant  does  not  claim  a  return.  But  as 
it  was  well  understood  that  in  all  cases  where  a  defendant  was 
entitied  to  a  return,  the  judgment  was  either  for  a  return  or 
the  value,  it  was  left  as  a  necessary  implication  that  where  he 
waived  a  return  the  judgment  could  be  only  for  the  value.  The 
statute  does  not  say  what  the  judgment  shall  be  in  cases 
where  the  defendant  succeeds  on  a  plea  that  does  not  entitie 
him  to  a  letum,  as  where  he  simply  denies  the  taking.  Yet 
as  the  only  judgment  to  which  he  was  ever  entitied  in  such  a 
case  was  a  judgment  for  costs,  the  statute  seems  also  to  have 
left  that  to  implication. 

We  think  also  that  section  11,  chapter  182,  authorises  the 
jury  to  assess  the  value  in  all  cases  where  they  find  that  the 
defendant  is  entitied  to  a  return,  whether  he  waives  the  retuxu 
or  not 

The  judgment  is  affirmed,  with  costs. 


Xha  prineipal  OMe^  as  it  first  oame  be! on  tlia  ooait»  ia  raported  in  Farmm^ 
Loam  md  Truat  Co.  ▼.  Comm/erdal  Ba$ik^  11  Wit.  207.  Far  other  caaes  oon- 
eaniiig  tfaa  aama  mortgagea  and  deeda  of  aortender  ezeonted  by  the  railroad 
oosBpany,  aae  Dkmnore  ▼.  Racine  de.  iZL  B.p  12  Id.  649;  Formal  Loan  etc  Ook 
▼.  Ovy,  18  Id.  110;  Fannenr  Loan  etc.  Co,  y.  FMer,  11  Id.  lA 

SiTVATioir  ov  PiBTm  AiTD  Hatitbs  akd  Objiot  Of  THm  TsAiraAanoira 

MAT  BS  LOOKSD  AT  Dl  OOHSTBUOnOK  OF  WBITTBII  IhSTBUHBNT:  MImanT. 

Henry,  6S  Wia.  470;  bat  the  oonrt  oannot  look  oataide  of  the  inatroment  to 
get  at  the  intanfticKD  of  the  partiea^  and  then  ear*y  oat  thai  intentioB, 
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whether  the  ixistnuiient  ccmtuiu  langiiage  snfficieat  to  expreii  it  or  net:  iSM 
r.  BeUer,  63  Wk.  418;  OiSman  ▼.  JTeiiyy,  tupra.  The  sole  dat7  of  oooitoBO- 
tioa  ie  to  find  out  what  wai  meant  by  the  language  of  the  inatntmeut:  Ovmm 
Bay  eicCkKY.  HeweU,  65  Id.  103.  The  principal  oaae  ia  cited  or  qooted  to 
the  foregoing  poiata.  And  see,  on  this  geneial  propoeition,  Qammm  t«  MnM 
ga^  anie,  p.  669,  and  note  thereto. 

DEmnumr  nr  Rxtlkyik  la  Entitled  to  JuDomDrr  ion  Valub  of 
PxoPiBirr,  if  he  prevafls,  where  the  plaintiff  gets  poaacerion  voder  tho 
statatcp  and  the  defendant  by  hia  answer,  doea  not  claim  a  retom:  Kkttg  t. 
DtBiUf  46  ^^a.  490»  citing  the  principal  oaae;  bnt  where  the  defendant  claiai 
a  retan^  he  cannot  have  judgment  for  the  Talne  only:  Aatfk  t.  Cboftffug^  If 
Id.  Ill,  diatingniahing  the 


Sbahaks  V.  Cabtbb. 

rifi  Wtsoovani,  6tf&] 
SEATurai  aBB  hot  CkxiiBXBUXD  80  IB  TO  Onotan  BmuMUnui  ismix^ 

the  intention  that  they  ahoold  ao  operate  ia  uimiatakable;  hot  tliat  in* 
tention  ia  not  to  be  aaanmed  from  the  mere  &ot  that  general  langnage  ia 
need  which  might  indnde  past  tranaaoticoa,  aa  well  aa  fatore. 

/VMOIBMT  WbZOB  IS  LZKH  UFOK  HomTBAD  IB  NOT  AUBOIBD   BT   SUBSB- 

anDTT  PiBsaoB  or  Statdt%  pnmding  that  the  owner  of  a  homestead 
''may  remoYO  therefrom,  or  aell  and  oonvey  the  aame,  and  aooh  remoral 
or  aale  and  oonveyanoe  ahall  not  render  sach  homestead  sabjeot  or  liable 
to  forced  aale  on  ezeention,  or  other  final  prooeaa  hereafter  iaanod  on  any 
Judgment  or  decree";  and  therefore  the  enforoement  of  aaoii  a  judg- 
ment againat  a  homeataad,  after  a  aale  thereof  wiU  not  be  leatninad. 

Action  to  restrain  the  sale  of  certain  lands  upon  ezeontioii. 
The  plainti£f  had  a  decree  in  his  favor.  The  facts  are  soffl- 
oiently  stated  in  the  opinion. 

Sloan^  PaiUnj  and  BaUey^  for  the  appellants. 

CharkB  O.  WiUia'mB  and  H.  K.  WhiUmj  for  the  respondent. 

By  Court,  Paine,  J.  In  ^oyf  v.  HoWj  8  Wis.  765  [62 
Am.  Dec.  705],  this  court  held  that  under  the  homestead  ex- 
emption law,  as  it  then  stood,  a  judgment  against  the  owner 
became  a  lien  on  the  homestead,  which  might  be  enforced  hj 
a  sale  whenever  the  property  ceased  to  be  a  homestead.  While 
that  law  was  in  force,  a  judgment  was  rendered  against  a 
party  who  afterward  sold  his  homestead  to  the  plaintiff  in  this 
suit.  After  such  sale,  the  owner  of  the  judgment  was  proceed- 
ing to  sell  on  execution,  and  this  suit  was  brought  to  restrain 
him.  The  question  is,  whether  chapter  137,  general  laws  of 
1858  (R.  8.,  p.  798),  changed  the  law  thus  establiahed  in 
reelect  to  judgments  rendered  before  its  passage. 
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The  respondent's  oonnsel  assume  it  to  be  entirely  clear  that 
this  act  was  intended  to  apply  to  judgments  rendered  before 
its  passage,  as  well  as  to  those  rendered  after.  And  their  brief 
is  devoted  mainly  to  the  proposition  that  it  was  competent  for 
the  legislature  to  pass  a  law  with  that  effect.  But  we  are 
satisfied  that  we  cannot,  consistently  with  the  rules  of  con- 
etnictaon,  hold  the  act  in  question  to  have  been  intended  to 
operate  retrospectively.  Statutes  are  never  so  construed,  nn* 
less  the  intention  that  they  should  so  operate  is  unmistakable: 
Smith's  Com.|  p.  679;  Sedgwick  on  Statutory  and  Constitu* 
tkmal  Lawy  pp.  188  et  seq.  That  intention  is  not  to  be  as- 
sumed from  the  mere  fact  that  general  language  is  used  which 
might  include  past  transactions  as  well  as  future.  Statutes  are 
frequentiy  drawn  in  such  a  manner.  Yet  such  general  lan- 
guage is  held  to  have  been  used  in  view  of  the  established  rule 
that  statutes  are  construed  as  relating  to  future  transactions^ 
and  not  to  past  This  was  the  case  with  the  statute  of  frauds. 
As  originally  passed,  it  enacted  that  ''no  action  should  be 
brought  on  any  parol  promise,"  etc.  This  language  was  gen- 
eral,  and  by  its  terms,  included  as  well  parol  promises  made 
before  its  passage  as  those  that  might  be  made  afterwards. 
Tet  the  court  held  that  only  the  latter  were  intended.  Many 
other  similar  instances  might  be  cited  as  illustrations  of  the 
general  rule. 

Yet  all  there  is  in  the  act  under  consideration  indicating 
that  the  legislature  intended  to  affect  the  operation  of  judg- 
ments previously  rendered,  is  the  mere  use  of  general  language 
that  might  include  them.  It  provides  that ''  the  owner  of  a 
hmnstead,  under  the  laws  of  this  state,  may  remove  therefrom, 
«r  sell  and  convey  the  same,  and  such  removal  or  sale  and 
conveyance  shall  not  render  such  homestead  subject  or  liable 
to  forced  sale  on  execution,  or  other  final  process,  hereafter 
issued  on  any  judgment  or  decree  of  any  court  of  tins  state, 
or  of  the  district  court  of  the  United  States  for  the  state  of 
Wisconsin,"  etc  Now,  it  is  true  that  the  language,  "any 
Judgment  or  decree,"  is  unqualified,  and  might  be  extended  to 
past  judgments  as  well  as  future.  But  without  something 
more  pointed  to  indicate  an  intention  that  it  should  have  that 
effect,  it  must  be  assumed  that  the  legislature  used  it  with 
the  knowledge  that  it  would  be  construed  in  accordance  with 
the  rule  above  stated,  and  held  to  relate  only  to  judgmente  or 
decrees  thereafter  rendered.  They  undoubtedly  intended  to 
ehange  the  rule  established  in  Hoyt  v.  Howe^  3  Wis.  765  [62 
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Am.  Dec.  705],  but  to  change  it  for  the  future  only.  The  lAn*^ 
guage  used  is  appropriate  to  that  end.  And  though  general 
enough  to  bear  a  construction  giving  it  a  retrospective  efifoct^ 
yet  the  intention  that  it  should  have  such  effect  is  not  Boffi- 
ciently  apparent  to  take  the  case  out  of  the  general  rule  that^ 
the  object  of  a  law  is  to  prescribe  a  rule  to  govern  future  trans- 
actions, and  not  to  divest  rights  acquired  in  the  past 

It  may  be  that  this  law  is  more  in  harmony  with,  and  moTO' 
fully  carries  out,  the  constitutional  provision  conoeming  home* 
stead  exemption  Ihan  the  old  law,  construed  as  it  was  in  JEToyl^ 
V.  Howe,  3  Wis.  765  [62  Am.  Dec.  706].  But  this  is  not  a 
sufficient  reason  to  justify  a  change  in  the  establiahed  mles  of 
construction. 

The  judgment  must  be  reversed,  with  costs. 


Bmospicnnvs  OrsEAnoir  wtu,  hov  bi  Qtvek  to  ficATon^  wnl— 
intentioa  to  give  it  fuch  operation  ii  olearly  expraeed:  OpmU  Smeenakm,  41 
Am.  Dec  274,  and  note  ooUecting  prior  oaaes;  £rmoe  ▼•  iM^yfer*  46  Id.  447| 
Bmigher  ▼.  NOton,  62  Id.  604;  Orme^M  EdaU  ▼.  Norria,  65  Id.  646.  TIm* 
prindpal  caae  is  cited  to  this  effsot  in  Fhumf  ▼.  Adosnnam^  21  Wis.  270;  ^iie- 
tfnT.  BuryeMySeid.  100;  rondef^NX)/ ▼.  Za  C^vtM  «fo.  iK.  i2.»  44  Id.  663;  bai 
a  remedial  statute  may  have  a  retroaotiTe  eflEsot^  if  it  does  not  inqpair  coq* 
tracts,  or  disturb  Tested  rights:  ^Zons  ▼.  C^^Orson  Baff.  S4  Id.  637,  dia- 
tingniahing  the  principal  case. 

Thk  pbinoipal  cabs  IB  lOLLOWSD  In  its  ooDstmotioii  of  chapter  137,  gen- 
eral laws  of  1868  (R.  &,  p.  708),  to  the  efleot  that  the  act  does  not  ws^j  to- 
execntioDs  issued  upon  judgments  which  had  become  liens  prior  to  its  -^Mr 
mgB^iaTnuieuqfBaiikMtreAmiitaiChi^^^  17  Wis.  312;  Dtgp- 

▼.  Albte,  Id.  600|  JSootrmm  v.  ScUbtr^  IS  Id.  430. 


GrBBNLBAF  V.  LUDINQTON. 

PB  WnOOUBZH,  668.J 
WaJOOL  09   GlSTlfJUATI  OV   SlOOK  MAT    MASnTADr  AonON  10B   DAKAttO^ 

▲OADin  Qni,  who^  haying  assigned  the  certificate^  causes  the  corpora- 
tion to  refnse  to  transfer  the  stock  on  its  books  by  presenting  to  the  oor> 
poraticn  an  affidavit  that  he  had  lost  the  certificate,  and  proonxing  a- 
new  certificate  to  be  issued  in  its  stead  open  ezecating  a  bond  "  to  saT» 
said  company  harmless  from  all  loss  o^  damage  by  reason  of  said  second 
issue  of  stocky  and  from  any  liability  on  account  of  said  oertificatea,  and 
of  stock  described  in  said  affidavit." 
Jvwnasr  nc  Favor  or  Oni  Who  Oaussb  CkxBFO&ATiON  to  Refdbb  to 
TaANsns  Stook  on  its  Books  to  the  holder  of  the  certificate  thereol* 
by  presenting  to  the  corporation  an  affidavit  in  which  he  falsely  stated 
that  he  had  lost  the  certificate,  and  procuring  a  new  certificate  to  ho 
issoed  in  its  stead,  upon  executing  a  bond  of  indemnity  to  the  corpora* 
tioBt  randsred  in  an  action  for  the  wrongfol  refnsal,  against  him  and  ibo 
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oorpontkniy  bronght  by  the  holder  of  the  oortiikMita^  ia  a  bar  to  a  ■eoond 
action  against  him,  in  which  sabctaatially  the  eame  iMti  are  alleged^ 
and  he  is  ask^  to  pay  npon  the  bond  of  indemnity  the  amoimt  of  the 
jadgment  recovered  in  the  first  aotion  agidnst  the  eoipoiratiop,  whioh 
proved  to  be  insblTent. 

AcnoN  to  recover  the  Talue  of  certain  BhaieB  of  Btook.    The 
defendant,  Lndington,  having  assigned  the  certificate  of  stock 
in  qnestion  fixr  ten  shares  in  the  La  Crosse  and  Milwankee 
Baihoad  Company,  presented  to  fhe  company  an  affidavit,  in 
which  he  stated  that  he  had  lost  it  and  other  certificates,  and 
procured  the  issae  to  him  of  new  certificates  in  their  stead, 
upon  ezecating  to  the  company  a  bond  conditioned  ''  to  save 
said  company  harmless  from  all  loss  or  damage  by  reason  of 
said  second  issae  of  stock  to  said  Lndington,  and  from  any 
liability  on  aocoont  of  said  certificates,  and  of  stock  described 
in  said  affidavit"    The  plaintiff,  having  purchased  fhe  certifi- 
cate in  question,  requested  fhe  company  to  transfer  fhe  stock 
to  him  on  its  books,  but  the  company  reftised  to  do  so.    The 
plaintiff  alleged,  and  gave  evidence  to  show,  that  Ludington 
requested  the  company  not  to  transfer  fhe  stock,  but  Luding- 
ton  denied  fhat  he  made  any  direct  request    After  fhe  refrual 
to  make  fhe  transfer,  fhe  plaintiff  asked  Ludington  to  coun- 
termand his  order  to  the  company,  and  give  his  consent  to 
the  transfer,  which  Ludington  promised,  but  foiled  to  do. 
The  plaintiff  afterwards  brought  an  action  against  fhe  com- 
pany to  recover  damages  for  its  reftisal  to  make  the  transfer^ 
in  which  action  Ludington  was  made  a  party  defendant    The 
plaintiff  recovered  a  judgment  against  fhe  company,  but  Lud- 
ington had  a  judgment  in  his  fevor.    Execution  upon  this 
judgment  was  returned  unsatisfied,  fhe  company  being  insol- 
vent   The  plaintiff  thereupon  brought  this  action  against 
Ludington,  making  the  company  also  a  defendant,  in  which 
he  asked  fhat  Ludington  be  adjudged  to  account  to  him  for 
the  value  of  fhe  ten  shares  of  stock  at  the  time  of  its  presen- 
tation, with  interest,  and  fhat  fhe  plaintiff  might  receive  from 
the  company  the  bond  and  all  benefit  thereof,  and  recover 
from  Ludington  the  amount  of  fhe  judgment  against  the  com- 
pany, with  interest.    The  facts  alleged  and  proved  in  fhe  tw3 
actions  were  substantially  fhe  same;  and  evidence  in  fhe 
first  action  was,  by  stipulation,  read  upon  the  trial  of  fhe 
second.    Ludington  claimed  fhat  the  judgment  in  his  fevor 
in  the  first  action  was  a  bar  to  the  present  action.    Judgment 
was  given  for  the  plaintiff. 
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E.  Mariner  J  for  the  appeUani 

Smith  amd  Salomon^  for  the  respoadent. 

By  Coiirt,  DixoiTi  C.  J.  The  refusal  of  the  defendant  rail- 
road  oompany  to  transfer  upon  its  books  the  plaintiflTs  certifi- 
eate  of  stock  was  a  tort  for  which  the  plaintiff  was  entitled 
to  maint4iin  his  action  in  the  natore  of  an  action  on  the  case 
against  the  company.  He  has  in  fact  done  so,  and  obtained 
a  judgment  for  the  damages  suffered  by  reason  thereof.  The 
defendant  Ludington  was  a  party  to  that  Us^  and  piimazily 
responsible  to  the  plaintiff  for  the  damages  sustained.  He 
was  the  prime  mover, — the  exciting  cause  of  the  wrong,  hav- 
ing for  his  own  sole  benefit  given  a  bond  of  indemnity  which 
led  directly  to  its  commission*  He  likewise  was  a  defendant 
in  the  action  against  the  companyi  but  final  judgment  was 
rendered  in  his  favor.  The  facts  in  the  two  actionSi  both  in 
pleadings  and  proof,  are  the  very  same.  In  truth,  the  evi- 
dence in  the  former  action  was,  by  stipulation,  read  upon  the 
trial  of  this.  Ludington  now  sets  up  that  judgment  in  bar  of 
a  recovery  here,  and  I  think  the  answer  is  good. 

The  rule  of  law  is  well  stated  by  Beardsley,  C.  J.,  in  DavU 
V.  NewHrkj  6  Denio,  94,  that  all  who  direct^  request,  or  advise 
an  act  to  be  done,  which  is  wrongful,  are  themselves  wrong- 
doers, and  responsible  for  all  damages.  It  is  stated  perhaps 
with  more  accuracy  in  Judton  v.  Cookj  11  Barb.  644,  that  all 
who  bid,  command,  advise,  or  countenance  the  commission  of 
a  tort  by  another,  or  who  approve  of  it  after  it  is  done,  if  done 
for  their  benefit,  are  liable  in  the  same  manner  as  they  would 
be  if  they  had  done  the  same  act  with  their  own  hands.  Every 
unlawful  interference  with,  or  assertion  of  control  over,  the 
property  of  another,  is  sufficient  to  subject  a  party  to  an  ac- 
tion: WaU  V.  Oabom,  12  Wend.  89;  PhiUips  v.  RaU,  8  Id.  613 
[24  Am.  Dec.  108];  Dreyer  v.  Ming^  23  Mo.  434.  The  most 
fi!equent  ioBtanoes  of  the  application  of  these  principles  are  to 
be  found  in  actions  of  trespass  vi  ei  armis:  SeoU  v.  Shepherd^ 
2  W.  Black.  892;  GuiUe  v.  Swauj  19  Johns.  381  [10  Am.  Dec. 
234];  Leame  v.  Bray^  3  East,  593.  ^  To  render  one  man  liaUa 
in  trespass  for  the  acts  of  others,  it  must  appear,"  says  Spencer, 
C.  J.,  in  ChiiUe  v.  Swany  19  Johns.  381  [10  Am.  Dec.  284]^ 
*'  either  that  they  acted  in  concert,  or  that  the  act  of  the  indi- 
vidual sought  to  be  charged,  ordinarily  and  naturally  pr<^ 
duced  the  acts  of  the  others."  But  the  doctrine  is  not  limited 
to  immediate  and  forcible  injuries.    The  same  reason  applies 


June,  1862.]         Gbibnliaf  v.  Ludikotoh.  701 

to  ihoee  which  are  wdirect  and  committed  without  yiolenoe; 
and  80  are  the  anthorities.  Opinions  of  the  justices  in  8coU 
T.  Shepherd^  2  W.  Blaok.  892,  and  note,  and  the  opinion  of 
Lord  BUenhoEoagh  in  L&ame  v.  Bray^  8  Bast,  593;  Clark  y. 
Whitahrj  19  Conn.  819  [48  Am.  Dec.  160].  Gould,  J.,  fai 
SeaU  Y.  Shepherd^  2  W.  Black.  892,  says:  ''  The  whde  diffi« 
culty  lies  in  the  fixrm  of  the  action,  and  not  in  the  suhstanoe 
of  tne  remedy,^ 

Authorities  are  yery  numerous,  that  a  request  or  indemnity 
to  a  sheriff,  or  other  executive  officer,  to  do  an  act  or  withhold 
properfy,  which  turns  out  to  he  wrongful,  makes  the  party 
liable  tost  all  damages  which  may  ensue:  Daffis  y.  Newldrkj  6 
Denio,  94;  and  Judton  y.  Cooky  11  Barb.  644;  Root  y.  Chandler^ 
10  Wend.  110  [26  Am.  Dec  546];  Coats  y.  Darby ^  2  N.  Y.  517; 
Herring  y.  Hoppoek^  8  Duer,  20.  And  in  such  cases,  the  exe- 
cution of  a  bond  of  indemnify  by  a  stranger,  or  one  having  no 
interest  in  the  process,  but  who  signs  as  security  merely,  is 
said  to  be  sufficient  to  charge  him  without  evidence  of  any 
other  interference:  Davis  v.  Newkirkj  6  Denio,  94;  Herring  v. 
Hoppocky  8  Duer,  20. 

It  is  impossible  to  diHtingnlflh  between  these  cases  and  the 
one  at  bar.  The  refusal  of  the  company  to  make  the  transfer 
resulted  naturally  and  ordinarily  from  the  giving  of  the  bond 
of  indemnity.  The  plaintiff  alleges  and  proves  this  to  have 
been  sa  Not  only  that,  but  he  also  alleges,  and  as  I  think 
proves,  that  Ludington  requested  the  company  not  to  transfer 
the  stock.  He  did  the  same  thing  in  the  former  action,  but 
the  judge,  though  he  found  the  facts,  decided  as  matter  of  law 
that  there  could  be  no  recovery.  That  decision  was  no  doubt 
erroneous,  yet  binding  in  all  collateral  proceedings. 

It  is  true  that  Ludington  then  denied,  and  still  does,  that 
he  made  any  direct  request,  and  insisted  that  the  reftisal  of 
the  company  was  voluntary,  and  therefore  he  ought  not  to  be 
held  responsible.  He  likewise  insisted,  as  in  this  action,  that 
the  bond  of  indemnity  was  given  to  nrotect  the  company  firom 
loss  upon  the  new  and  not  to  prevent  a  transfer  of  the  old 
stock.  If  it  be  admitted  that  there  was  no  other  request  than 
such  as  is  to  be  implied  firom  the  giving  of  the  bond,  that  of 
itself  is  sufficient  No  one  will  suppose  that  without  the  bond 
the  company  would  ever  have  refused  the  transfer.  That  was 
the  source,  the  causa  eausanSj  of  all  the  trouble  and  damage 
which  came  to  the  plaintiff.  It  was,  in  effect,  a  continuing 
request  to  the  company  not  to  make  the  transfer,  a  constant 
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aeaertion  that  the  old  stock  was  his,  the  same  as  if  he  had 
been  in  the  company's  office  when  it  was  presented,  and  had 
said:  '^This  stock  belongs  to  me;  do  not  transfer  it,  and  I 
will  indemnify  yon."  Having  given  the  bond  to  induce  the 
company  to  issue  the  new  stock,  and  thereby  to  repudiate  the 
old,  he  cannot  be  allowed,  when  such  repudiation  actually 
takes  plaoe,  to  say  that  it  was  the  mere  voluntary  act  of  the 
company.  It  was  a  matter  in  which  the  company  had  no 
interest,  but  acted  exclusively  for  his  advantage.  As  was 
said  in  CoaU  v.  Darby,  2  N,  Y.  617,  he  will  not  be  permitted 
to  show  that  the  act  was  not  the  consequence  of  the  request 
which  the  law  adjudged  to  be  part  and  parcel  of  the  act  itseUl 
No  man  is  allowed  to  incite  another  to  a  wrong,  and  after  its 
commission  to  give  his  want  of  influence  in  evidence  in  bar  of 
an  action.  Such  a  principle  would  enable  a  man  to  encourage 
another  to  commit  murder  in  his  presence,  and  then  escape 
upon  the  ground  that  the  homicide  was  malicious  enough  to 
have  done  the  same  thing  if  he  had  remained  silent.  The 
law,  with  a  sounder  morality,  adjudges  the  abettor  guilty  of 
murder. 

It  fortharmore  appears  that,  after  the  refusal,  the  plaintiff 
called  upon  Ludington  and  requested  him  to  go  to  the  com- 
pany  and  give  his  consent  to  the  transfer,  which  he  refused 
and  neglected  to  do.  That  was  enough  to  charge  him  with 
the  consequences  of  the  wrong,  upon  the  principle  of  a  subse- 
quent ratification  of  an  act  done  tar  his  benefit. 

As  to  the  objection  that  the  bond  was  given  to  protect  the 
company  firom  loss  by  reason  of  the  issue  of  the  new  stock, 
and  not  to  prevent  a  transfer  or  recognition  of  the  old,  it  is 
true  that  such  is  its  language.  Nevertheless,  the  only  method 
in  which  the  company  could  with  safety  avail  itself  of  the 
security  afforded  by  it,  was  to  reject  the  old  stock.  The  bond 
recited  that  Ludington  owned  and  had  lost  the  old  stock.  If 
the  company  recognized  it  without  suit  in  which  it  could  be 
Judicially  established  that  Ludington  did  not  own  and  had 
not  lost  it,  it  took  upon  itself  the  risk  and  trouble  of  proving 
these  facts,  the  very  thing  which  the  bond  was  designed  to 
guard  against,  and  then  if  it  failed,  it  would  be  wholly  with- 
out security.  Hence,  it  could  not  do  otherwise  than  refussi 
and  if  sued  give  Ludington  notice  to  defend.  The  refusal, 
therefore,  was  the  legitimate  consequence  of  accepting  the 
bond  and  issuing  the  new  stock. 

For  these  reasons,  I  am  of  opinion  that  the  former  judgment 
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b  a  bar  to  any  recoveiy  in  this  action.  My  brethem,  how- 
eyer,  are  of  opinion  that  there  can  be  no  anbiogation  or  right 
of  action  in  equity  upon  the  bond  at  the  suit  of  the  plaintiff; 
{hat  itB  proceeds  were  mere  general  assetB  in  the  hands  of  the 
company,  and  therefore  that  the  action  should  be  dismissed. 
There  is  some  oonfasion  in  the  authorities  upon  that  subject, 
and  my  mind  is  not  clear.  Hence,  I  prefer  to  rest  my  judg- 
ment upon  the  grounds  above  stated,  which  to  me  are  .plain 
and  intelligible,  and  about  which  I  entertain  no  doubt.  For 
V  it  be  admitted  that  the  plaintiff  had  a  remedy  in  equity 
upon  the  bond,  it  was  concurrent  with  that  at  law  for  the 
wrong,  and  the  judgment  in  the  one  court  bars  a  proceeding 
in  the  other. 
The  judgment  of  the  court  below  must  be  reversed,  and  the 
remanded,  with  directions  that  it  be  dismissed. 


CanaaukssooK  n  Jaaxm  bob  WBOHoruL  Buinui.  to  TaAnraa  Svooat 
CmmmerckdBamkr.  JEorCH^iU;  M  Am.  Deo.  Sn*  and  note. 

LiAuurr  cnr  All  Thosi  Who  PABmnnm  nr  Wmoasowuh  Aors  Bm 
Orkwoody.  MUkr^  TS  Am.  Deo.  184,  and  ezteniiTe  note.  Joint  tert-feeeon 
Me  jointij  liable:  Ekmdet  r.McChnUh,  78  Id.  829,  and  note  eoUeefeing  other 

The  rmaittrAL  gao  n  odbd  in  Rkmer  ▼.  SdUUt,  49  Wia.  SBTT,  to  the 
point  that  one  who  la  a  auety  lor  a  mor^^agor  of  ohattela,  and  who  payi  the 
■■Mwnt  aeonied  bj  the  mortgage^  and  takoe  an  aMignnmnt  ol  it^  la  entitled  te 
the  poaMMiea  of  the  ytoytrij  by  sabrogatlon  to  the  mortgagae'a  li^ta. 


Jbsup  V.  City  Bank  of  Raoinb. 

riA  WUOOVIDI,  €04.1 

Siniiio  j^Bom  Ba3M  oik  FtesaaLosuBB  cv  Mobsoao^  n  AmuLABu 
in  Wiaoooiin. 

iHHSQUSHT  RiVSUAL  OV  JUDOMIIIT  WnJi  VOT  DimT  TiTUI  CHT  SnUVOKB 

Wso  PuBCKASM  IT  Smjl,  and  adTanoee  hia  moo^,  when  the  lale  is  al- 
lowed to  take  plaoe  upon  the  Judgment^  without  any  atope  taken  to  stay 
prooeedinga. 
•iu  oir  WcmaaumoBM  io  FLAnrniv  nr  Jvdqmiiit  shouu>  hot  bi  Ssr  Asnm 
OH  SuBSHQinDiT  Rhvhbial  ow  JumnoEHT,  Bnlaoi  it  la  ahown  that  there 
waaawnennfairnaaa  in  the  sale,  or  that  the  property  wonld  bring  a  larger 
amoont  on  reoale,  when  the  aale  ui  allowed  to  take  plaoe^  without  any 
■feepa  taken  to  atay  prooeedinga,  and  the  rerenal  doee  not  defeat  the  en- 
tire daim,  bat  only  reduoee  ita  amoont;  although  the  aale  might  be  aet 
aaide^  if  the  fereraal  ahowa  that  the  plaintUf  had  no  daim  nnder  the 
mortgage^  and  oonaeqnently  no  li^t  to  haye  the  prupcrij  aold  at  aH 

AonoN  to  fiireclose  a  mortgage  executed  by  the  Radne  and 
miwaukee  Railroad  Company  to  Jesnp  and  Raymond.    The 
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Cit7  Bank  of  Bacinei  and  oUiers,  judgment  creditors  of  fh» 
railroad  company  Bubeequent  to  the  mortgage,  were  made  de- 
fiindantB.  A  judgment  of  foreclosure  was  rendered,  under 
whicli  the  mortgaged  premises  were  sold  to  the  plaintiff  Jesupu 
The  sale  was  afterwards  confirmed.  No  steps  were  taken  ta 
stay  proceedings.  Subsequently  the  City  Bank  of  Badne,  and 
other  judgment  creditors,  appealed  from  the  judgment  of  fiire- 
dosure,  and  the  judgment  was  reversed  by  the  supreme  court 
upon  grounds  which  did  not  defeat  the  entire  claim  of  the 
plaintiffs,  but  for  error  in  the  determination  of  the  court  below 
of  the  amount  due  under  the  mortgage.  A  motion  was  ther^ 
upon  made  to  set  aside  the  sale  and  the  order  confirming  it^ 
The  motion  was  granted,  and  Jesup  appealed. 

Cary  and  Pratt  j  for  the  appellant. 
Strong  and  FvUer^  for  the  respondents. 

By  Court,  Paine,  J.  This  is  an  appeal  ttom  an  order  set* 
ting  aside  a  sale  of  a  railroad  on  a  mortgage  foreclosure.  It 
is  objected  that  the  order  is  not  appealable.  But  such  orders 
have  always  been  held  appealable  here;  and  if  a  change  is 
desired,  it  is  for  the  legislature  to  make  it:  See  Carney  v.  La 
Crosse  &  M.  R.  R.  Co.^  15  Wis.  503. 

The  reason  for  setting  aside  the  sale  was  that  the  forecloe* 
ure  judgment  on  which  it  was  made  was  afterwards  reversed 
in  this  court.  The  general  rule  is  conceded  that  when  a  sale 
is  allowed  to  take  place  upon  a  judgment,  without  any  steps 
taken  to  stay  proceedings,  the  title  of  the  purchaser  will  not 
be  divested  by  a  subsequent  reversal  of  the  judgment  for  error. 
There  are  authorities  which  make  a  distinction  between  cases 
where  the  purchase  is  by  a  stranger  who  advances  his  money, 
and  those  where  it  is  by  the  plaintiff  in  the  judgment  This 
distinction  was  sustained  by  this  court  in  the  case  of  Corvrith 
V.  State  Bank  of  lUinoiSj  15  Wis.  289,  where  we  held  that  the 
reversal  of  the  judgment,  which  was  a  mere  personal  judg- 
ment, was  a  good  reason  for  setting  aside  a  sale  where  the 
plaintiff  in  the  judgment  was  the  purchaser.  But  the  reason 
of  the  rule  is,  that  the  reversal  of  the  judgment  destroys  the 
right  to  have  the  property  sold  at  all;  and  if  ujxm  the  merits^ 
it  shows  that  the  plaintiff  had  no  claim  against  the  defend- 
ant. In  such  case,  it  is  no  more  than  just  that  a  plaintiff  who 
has  acquired  title  to  another's  land  on  the  strength  of  such  a 
judgment,  should  restore  it    He  has  advanced  nothing,  and 
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when  his  judgment  fallBy  all  pretenBe  of  right  in  him  to  hold  the 
land  seems  to  fail. 

But  the  same  reason  does  not  exist  in  the  case  of  a  judg- 
ment of  foreclosure,  where  the  reversal,  as  in  this  case,  did  not 
defeat  the  entire  claim,  but  only  reduced  the  amount.  There, 
a  claim  is  still  left.  The  mortgage  itself  creates  a  lien  upon 
the  land,  and  a  liability  to  sale.  If  the  sale  in  such  a  case  is 
set  aside,  the  only  result  is  that  it  must  be  sold  over  agaiiL 
Upon  these  grounds,  we  think  the  principle  adopted  in  the  case 
of  CorwUh  V.  Suae  Banhj  16  Wis.  289,  should  not  be  applied  to 
a  sale  on  a  mortgage  foreclosure,  where  the  reversal  does  not 
defeat  the  entire  mortgage  debt^  even  though  the  mortgagee  be 
the  purchaser.  In  such  a  case,  it  should  be  shown  that  there 
was  some  unfSBdmess  in  the  sale,  or  that  the  property  would,  on 
a  resale,  bring  a  larger  amount  than  the  bid  at  the  first  sale. 

This  being  the  only  reason  for  setting  aside  the  side,  the 
order  is  reversed,  with  coets. 

TIm  prinoiptl  cmm^  m  it  ftnA  wspgmnA  befora  1^  eovl^  it  leportsd  la 

Bmor  OF  Rsvsbsal  of  JusamiiT  oir  Saui  vmmm  Bimjutiiumi  8m 
DdemoT.  WUde,  71  Am.  Deo.  6S7»  and  note;  SegmoUUr.  JSTorr^  76Id.  460| 
Stromd  ▼.  Ca§e^^  78  Id.  56d.  The  prineipel  oeee  Is  cited  in  OorwUh  ▼.  8iai$ 
BtmkqTJUimolt,  IS  Wis.  66S,  to  the  point  that  where  a  Judgment  ia  lerefied 
lor  error,  a  aale  under  the  ezeeatian*  if  made  to  a  atranfary  will  not  be 
areided  beoanae  of  aoch  rereraal;  althoagh  it  wiU  beottorwiae  whmn  a  aale 
ia  made  to  the  plaintiff  in  ezeontion. 


MoBain  V.  AuBTor. 

[16  WHOOMIIH,  87.J 

CAHSOT  n  liAiHTAniXD  lOB  Piuoi  OF  Gooss  8oiA  tt  be  paid  i» 
bj  a  apeeiiio  artlole  of  peraonal  property,  nnleaa  the  buyer  haa  rafoaed  te 
deliver  the  apeeifio  artide  after  a  proper  demand. 

J>MMLkS1>   SUFFIUUMT    TO    SuSTAm    AOflDH    FOB   PSIOa  OF    QOOn 

Sold  1^  partnerahip^  and  to  be  paid  for  by  a  qieeifio  artiole,  oanBol  be 
made  by  one  partner  without  an  order  from  hia  oopartner,  if  the  iMm 
mada  the  aale^  and  atipolated  with  the  buyer  that  the  article  shoolcl  not 
be  datirerad  exeept  upon  hia  ofder»  and  the  boyer  waa  unaware  of  the 
paitnerahip. 

AonoH  by  McBain  and  Foster  against  Austin  to  recover 
the  price  of  a  pomp  sold  to  the  defendant.  The  pump  waa 
sold  for  fourteen  dollars,  and  in  payment  the  defendant  was  to 
deliver  a  cow  and  to  receive  four  dollars.  McBam  demanded 
the  cow  of  Aaetin,  who  refnsed  to  deliver  it  except  upon  an 

▲h.  Dna  VOL.  Lzzzn— «6 
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order  from  Foster.  Foster  and  McBain  were  pariners;  bat  of 
this  the  defendant  was  not  aware.  Foster  made  the  sale,  stlpii- 
lating  that  the  cow  was  not  to  be  delivered  to  any  one  ezoepA 
upon  his  order.  Upon  these  facts,  judgment  was  rendered  fiv 
the  plainti£b,  and  the  defendant  appealed. 

SnyUh  and  Ordtoay^  for  tbe  appellant 
Sloan  and  McFetridge^  for  the  respondent. 

By  Court,  Cole,  J.  It  will  probably  not  be  contended  that 
an  action  would  lie  for  the  value  of  the  pump  sold  to  the  ap- 
pellant, until  he  was  in  default  in  neglecting  or  refusing  to 
deliver  the  cow  according  to  the  agreement.  It  is  admitted 
that  by  the  agreement  they  were  to  give  the  pump  and  fbur 
dollars,  or  thereabouts,  for  the  cow.  Since,  then,  the  pump 
was  not  to  be  paid  for  in  money,  but  by  a  specific  article  of 
personal  property,  it  follows  that  the  action  cannot  be  main- 
tained, unless  the  appellant  has  refused  to  deliver  after  a 
proper  demand.  It  appears  from  the  evidence  that  McBain 
made  a  demand  for  the  cow,  but  we  think  it  insufficient,  for 
the  reason  that  he  had  no  written  order  from  his  partner, 
which,  we  think,  was  essential,  according  to  the  terms  of  sale. 
He  says  in  his  testimony,  that  when  he  demanded  the  cow  of 
Austin  the  latter  refused,  because  he  had  no  order  from  Foe- 
ter.  And  Austin  himself  says  that  Foster  directed  him  not  to 
let  the  cow  go  without  his  order.  It  is  not  pretended  that  Mc* 
Bain  had  any  such  order  when  he  made  the  demand,  and 
therefore,  we  are  inclined  to  the  opinion  that  Austin  was  not 
obliged  to  deliver  it  on  that  ground  alone. 

The  answer  which  is  made  to  this  objection  is,  that  McBain 
and  Foster  were  partners,  and  that  one  had  as  much  power 
and  control  over  the  partnership  matters  as  the  other.  Bnt 
this  does  not  fully  meet  the  difficulty.  The  question  is,  As- 
suming that  McBain  and  Foster  were  partners,  could  not  the 
latter  bind  the  firm  by  the  agreement  which  he  made  in  re- 
spect to  the  delivery?  The  objection  assumes  that  it  was  a 
condition  of  the  sale  that  the  cow  should  only  be  delivered  on 
an  order  from  Foster.  Was  it  not  competent  for  Foster  to 
make  such  a  condition,  and  bind  the  firm  by  it?  We  think 
it  was.  In  the  present  case,  there  would  seem  to  be  strong 
reasons  for  holding  such  a  condition  binding  upon  the  firm. 
The  trade  was  made  by  Austin  and  Foster.  It  does  not  ap- 
pear that  the  former  knew  that  the  latter  had  a  partner.  He 
did  not  know  McBain,  and  as  a  matter  of  course,  was  ignorant 
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€f  the  Caot  that  he  was  Foster's  partner,  or  had  any  right  to 
the  oow.  Was  he  to  take  notice  at  his  p^  that  McBain  waa 
Foster's  partner,  and  deliyer  him  the  cow,  when  the  only  man 
he  knew  in  the  transaction  had  directed  him  not  to  deliver  it 
without  his  order?  Under  these  drcnmstances,  we  think  he 
znight  reasonably  and  properly  insist  upon  the  presentation  of 
a  written  order,  as  a  condition  of  delivery.  The  sale  was  made 
npon  such  a  condition,  and  a  prudent  man  would,  for  his  own 
safety,  require  that  it  be  complied  with.  MoBain  swears  that 
the  appellant  did  insist  upon  it^  and  that  he  refused  to  deliver 
the  cow  because  he  had  not  the  order.  And  not  having  this, 
be  did  not  make  such  a  demand  for  the  cow  as  to  put  the  ap- 
pellant in  de&ult  It  follows  firom  this  that  the  judgment  of 
the  drouit  oourt  must  be  reversed. 


SIS. 
NmsMui  ev  DnuHD  aooBa  Aonaxi  8m  N^bm  t. 
Dm.  aiO^  sad  asls  SlSi  SM  slM  JSI%0fai  ▼.  AwMMb  U  U.  4L 
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tlM  dafandaat  who  aanmi  thst  ha  wm  wtU  Mfasd* 


AcnoM  for  breach  of  covenant  of  seisin.  The  opinion  statoi 
the  case. 

Sitgh  Otmntn^i  for  the  plaintiff  in  enor. 

A.  M.  BUUr  and  W.  A.  Potty  for  the  defendant  in  erav. 

By  Coorti  Colb,  J.  This  was  an  action  for  a  breach  of  • 
covenant  of  seiauL  The  form  of  the  covenant  was  that  the  d»» 
fondant  was  '^well  seised  of  the  premises  above  described,  as 
of  a  good,  sure,  perfect,  absolute,  and  indefeasible  estate  of  in- 
heritance in  fee-simple,"  etc.  The  complaint  alleged  that  he 
was  not  so  seised,  and  negatived  the  language  of  the  deed. 
The  defendant  answered  that  he  had  performed  the  covenants 
of  his  deed,  and  that  at  the  time  of  conveyance  he  was  well 
■eised,  etc.,  following  likewise  the  language  of  the  deed.  On 
the  trial,  the  question  was  raised  as  to  which  party  held  the 
afl&rmative  upon  the  issue,  and  was  bound  to  sustain  it  by 
evidence.    The  court  decided  that  the  burden  of  proof  waa  on 


TlS  Mbcklsm  v.  Blak£.  [Wieoonfliii, 


the  plaintiff;  that  he  had  the  affirxnatiye  of  the  issue,  and 
mnst  show  that  the  defendant  was  not  seised  of  an  absolute 
and  indefeasible  estate  of  inheritance  in  the  premises  at  the 
time  of  the  conveyance.  The  plaintiff,  not  being  prepared 
with  this  proof,  was  compelled  to  submit  to  a  nonsuit  And 
the  question  is,  Was  the  nonsuit  right?  We  think  not  The 
general  rule  is  familiar  to  every  lawyer,  that  the  burden  of 
proving  any  fact  lies  upon  the  party  who  substantially  asserts 
the  aflirmative  of  the  issue.  And  this,  says  Professor  Greenlea^ 
is  a  rule  of  convenience,  adopted  not  because  it  is  impossible  to 
prove  a  negative,  but  because  the  negative  does  not  admit  of 
the  direct  and  simple  proof  of  which  the  affirmative  is  capable: 
1  OreenL  Bv.,  sec.  74.  Usually,  in  actions  of  covenant,  the 
party  suing  proves  the  particular  breach  complained  of;  and 
it  was  probably  a  recollection  of  this  rule  which  made  the 
court  hold  in  this  case  that  the  plaintiff  must  prove  title  oat 
of  the  defendant.  But  a  different  rule  seems  to  obtain  in 
respect  to  actions  on  the  covenant  of  seisin.  The  authoritiee 
seem  to  hold  that  in  that  case  the  rule  as  to  evidence  should 
correspond  with  the  rule  as  to  the  pleadings,  and  thataknowl- 
edge  of  the  state  of  title  being  supposed  to  rest  with  the  de- 
fendant, he  is  bound  to  maintain  the  affirmative  of  hie 
covenant 

In  Abbott  V.  AUen^  14  Johns.  247,  Justice  Piatt  makes  the 
fbllowing  observations,  which  are  apposite  to  the  queetioa  we 
are  now  considering:  ^'The  marked  distinction,"  says  he, 
^between  a  covenant  of  seisin,  and  those  for  quiet  enjoyment 
and  general  warranty,  consists  in  this:  that  the  covenant  of 
•eisin,  if  broken  at  aU,  must  be  so  at  the  very  instant  it  is 
made;  whereas,  in  the  latter  covenants,  the  breach  depends 
upon  the  subsequent  disturbance  and  eviction,  which  must  be 
affirmatively  alleged  and  proved  by  the  party  complaining  of 
the  breach.  A  grantor  who  gives  either  of  these  covenants  is 
not  bound  to  deliver  to  his  grantee  the  prior  deeds  and  evi- 
dences of  his  title.  Here  the  defendants  covenanted  that  they 
had  a  good  title.  The  legal  presumption  therefore  is,  that 
they  retain  or  can  produce  the  evidence  of  that  title,  if  any. 
The  grantee  relied  on  that  covenant;  and  until  the  grantors 
disclose  their  title,  he  holds  the  negative  merely,  and  is  not 
bound  to  aver  or  prove  any  fact  in  regard  to  an  outstanding 
title.  Prima  facie^  the  grantee  is  to  be  presumed  ignorant  of 
the  real  state  of  the  title.  The  grantors  are  not  bound,  unless 
by  suit,  to  eiq>lain  their  title.    It  is  enough  that  the  grantee 
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suspects  the  grantor's  title  to  be  defective;  lie  is  not  bound  to 
wait  in  suspense  until  by  possibility  he  can  find  out  in  whom 
ibe  title  really  is." 

It  is  true,  the  question  in  that  case  was  one  of  pleading 
rather  than  evidence;  but  still  the  remarks  of  the  court  are 
applicable  to  the  question  before  us.  For  here  the  defendant 
alleges  tliat  he  was  seised,  at  the  time  of  conveyance,  of  a  good, 
sure,  absolute,  and  indefeasible  estate  of  inheritance  in  the 
premises,  and  the  evidence  in  relation  to  that  title  may  be 
exclusively  in  his  possession  or  under  his  controL 

In  Swafford  v.  WhippUj  3  O.  Greene,  261  [64  Am.  Dec.  498], 
the  pdnt  was  distinctly  presented  as  to  which  party  had  the 
burden  of  proof  in  an  action  for  the  breach  of  the  covenant  of 
seisin.  The  court  decided  in  that  case  that  the  burden  of 
proof  lay  upon  the  defendant,  who  had  the  affirmative  of  the 
issue  by  the  pleadings,  and  that  he  must  first  introduce  evi- 
dence to  sustain  the  issue,  and  that  the  plaintiflT  is  not  bound 
to  prove  that  the  defendant  has  not  kept  his  covenants.  It  is 
likened  to  a  case  where  a  party  pleads  infancy,  or  a  fireehold 
in  himself  in  certain  actions,  where  the  onus  probandi  is  upon 
Idm  to  establish  that  defense.  See  also  OlinuUr  v.  Audley, 
T.  Raym,  IS. 

The  foundation  of  all  these  cases  is  the  resolution  in  Bradr 
tha^M  Casey  9  Coke,  60,  that  it  Hes  more  properly  in  the 
knowledge  of  the  lessor  what  estate  he  himself  has  in  the  land 
which  he  demises  than  in  the  lessee,  who  is  a  stranger  to  it, 
and  therefore  the  defendant  ought  to  show  what  estate  he  had 
in  the  land  at  the  time  of  the  demise  made.  We  think  there 
is  great  force  in  this  view  of  the  matter,  even  under  our  regis- 
try laws,  because  no  man  is  bound  to  put  his  title  upon  record 
unless  he  tliinks  proper.  It  therefore  might  be  difficult,  if 
not  impossible,  for  the  plaintiff  to  prove  the  negative  proposi- 
tion, that  the  defendsnt  was  not  seised  of  an  indefeasible 
estate  in  the  land* 

For  this  reason,  we  are  of  the  opinion  that  the  circuit  court 
erred  in  holding  that  the  plaintiff  must  prove  the  affirmative 
of  the  issue,  and  show  title  out  of  the  defendant  The  answer 
tendered  an  affirmative  issue,  in  substance  and  effect,  and 
the  burden  of  sustaining  it  was  upon  the  defendant 

The  judgment  of  the  circuit  ooort  is  reversed,  and  a  new 
trial  ovdered. 

Ovus  Pbosaxbi  n  VKnr  Ddskbast  ni  Aunov  worn  Bbsaob  ev  Gov* 
SSAirr  cnr  SnsDr,  wli«|i  h&  plasda  thsi  he  wia  IswfoUy  aeiiad  of  ths 
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im:  Swaffcrd  ▼.  Whipple,  54  Am.  Deo.  498^  and  note  603;  see,  however,  /Vrfe 
▼.  MUeheO,  79  Id.  114»  and  note  115;  Dkkmm  ▼.  DesMs  Adm'r,  66  Id.  661. 
The  prinoipal  oaae  is  cited  to  thia  effeot  in  Seckmann  ▼.  Ilenn,  17  Wia.  413|. 
JTooMon  ▼.  /Zffey,  21  Id.  144.  In  IngatU  ▼.  Matan,  25  Mioh.  38;  Zi,  howerer,  it 
la  held  that  in  aach  a  aoit^  where  the  breach  ia  aaaigned  in  general  terma^  aoA 
the  atatatory  general  iiane  ia  pleaded,  the  mere  prodnotion  ol  the  plaintiff'* 
4aed  In  eridenoe  ia  not  anffident  to  maintain  a  recovery,  and  prod  ol  Urn 
oovenant  doea  net  oaat  the  Vardan  upon  the  defendant  of  proving  hia  tiHo| 
difltingoiahing  the  prindpal  oaae  on  thegroondol  the  difEBienoe  of  tbs 
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[IS  Wnoovanr,  114J 

Wm  XiiuifTiiio  noM  VoBOXD  Sali  QoAMrMR  ov  Aon  of  Lavd  in  cttf 
er  Tillage  with  the  dweUing-hooae  thereon,  and  ita  appoitenanoei^  doen 
not  exempt  offioea  and  atorea  erected  thereco,  and  rented  by  the  debtea^ 
and  the  portiona  of  the  lot  on  which  they  are  built. 

BnamnAD  RiMMirioy  or  Givizr  (iuASTmr  or  Land  haa  ngud  to  poi^ 
pcee  for  iHiioh  it  ia  need,  and  will  not  cover  all  the  boildinga  which  nm,^ 
bo  ereoted  upon  the  land,  whatever  may  be  their  character,  or  for  what- 
ever pnzpceea  they  are  deafgned,  marely  beoanae  the  debtor  livea  in  one 
ef  them. 

BmamrM£D  EiMmrimr  Ezxnrss  oztlt  to  PoBnoir  cm  Ffiopanrr  ooenpied 
aa  a  homeetead,  whetiier  aooh  portion  ia  to  be  aevered  from  other  portion* 
by  perpendionlar  or  horiaontal  lineo.    P^  Dixon,  OL  J. 

Acnoif  to  set  aside  sheriff's  sale  of  portions  of  a  village  lot 
owned  by  the  plaintiff,  and  claimed  by  him  as  exempt  from 
execution  sale,  and  to  restrain  the  execution  of  a  sherifl^s  deed 
therefor.  Judgment  was  rendered  for  the  plaintiff,  and  the 
judgment  creditors,  who  were  defendants  in  the  action,  ap> 
pealed.    The  opinion  states  the  case. 

John  J.  CoUj  for  the  appellant. 
Montgomery  and  Tyler,  for  the  respondent. 

By  Court,  Cole,  J.  In  this  case  there  is  a  contest  as  to  fh^ 
extent  of  the  exemption.  The  property  is  situated  in  the  Til- 
lage of  Sparta,  Monroe  County.  The  land  does  not  exceed  in 
quantity  a  quarter  of  an  acre.  There  are  situated  upon  it, 
besides  the  dwelling-house  in  which  the  respondent  resides 
with  his  family,  various  other  buildings,  which  are  used  and 
occupied  for  stores,  waierooms,  shops,  school*rooms,  offices,  etc 
The  respondent  rents  those  buildings  for  those  purposes,  and 
claims  that  the  privilege  of  the  homestead  exemption  appliea 
to  them.    The  circuit  court  sustained  this  view  of  the  law. 

We  consider  this  decision  clearly  erroneous.   We  cannot  bo» 
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lieve  the  legifllatme  ever  intended  that  a  penon  should  hold 
all  the  bmldingB  which  might  be  erected  upon  a  qnarter  of  an 
acre  of  ground  in  a  city  or  village^  whatever  might  be  their 
character,  or  for  whatever  poiposes  they  were  designed,  under 
the  homestead  exemption  law,  merely  because  he  might  live 
in  one  of  them.  Such  a  construction  seems  to  us  most  unrea- 
sonable.  The  statute  exempts  the  given  quantity  of  land,  with 
the  dwelling-house  thereon,  and  its  appurtenances.  Of  course^ 
the  exemption  of  that  quantity  of  land  has  regard  to  the  pur- 
pose for  which  it  is  used.  It  was  supposed  that  this  amount 
of  land  might  be  convenient  and  necessary  for  the  comfort  and 
enjoyment  of  the  dwelling-house.  Nor  are  we  prepared  to  say 
that  the  entire  quantity  of  land  must  be  devoted  exclusively 
to  the  use  of  the  dwelling.  In  addition  to  the  dwelling,  a  per* 
son  perhaps  might  erect  a  small  shop,  or  building  of  that 
oharacter,  on  the  lot,  which  he  himself  used  and  occupied  for 
the  purpose  of  his  trade  or  business,  without  forfeiting  the  ex- 
emption. But  it  is  not  necessary  to  express  any  opinion  upon 
that  point  in  this  case;  for  the  testimony  shows  that  there 
were  various  buildings  on  the  lot,  which  he  rented  for  officeSp 
stores,  schools,  etc.,  and  it  is  very  clear  that  these  were  not  ex* 
empt. 

We  believe  that  all  was  reserved  to  the  respondent,  on  the 
sale  upon  the  execution,  that  the  law  allowed  him;  and  we 
tfaereibre  think  his  complaint  should  have  been  dismissed. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  the 
eause  remanded,  with  directions  to  dismiss  the  complaint. 

DixoK,  0.  J.  The  only  difference  between  this  case  and  that 
of  Phdpi  V.  Someyj  9  Wis.  70  [76  Am.  Dea  244],  S.  C,  12 
Id.  698,  is  the  difference  between  the  perpendicular  and  hori* 
nmtal  lines  of  division  of  land,  and  according  to  the  viewe 
which  I  then  entertained  (12  Wis.  698),  I  cannot  but  concur 
with  my  brethren  here.  I  there  endeavored  to  show,  both  on 
pnneiple  and  authority,  that  Booney's  premises  should  have 
been  divided  by  horizontal  lines,  so  as  to  have  saved  the  home- 
stead and  permitted  the  residue  to  be  sold  under  the  mortgage. 
The  doctrine  for  which  I  then  contended,  I  think  now  fully 
adopted  by  the  court,  the  only  ground  of  distinction  being  that 
the  lines  of  divii^on  are  perpendicular.  This  I  believe  to  be 
untenable.  Beside  the  authorities  to  which  I  then  referred, 
I  desire  to  call  the  attention  of  the  profession  to  an  article  in 
the  August  number,  1862  (volume  1,  new  series;  volume  10,  old 
series,  page  677),  of  the  American  Law  Begister,  entitled  Hori* 
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lontal  DiTicdons  of  Land,  and  to  the  cases  there  cited.  After 
Btatmg  the  general  rule  that  land  conveyed  by  description  of 
the  lot,  or  certain  boundary  lines,  will,  ^without  farther  lines, 
include  structures  of  any  number  and  value,  and  mines  of  any 
depth,  the  writer  gives  his  opinion  in  these  words:  "But  this 
is  only  a  result  of  a  prima  fades  or  presumption,  not  of  any 
legal  impossibility  of  severing  the  house  from  the  land,  or  one 
story  of  it  from  another,  or  mines  from  the  surfiioe.  Just  as 
there  may  be  different  owners  of  different  cones,  there  may  be 
different  owners  of  different  strata  of  the  same  cone.  Different 
proprietorships  of  land  may  be  bounded  or  defined  by  horixon- 
tal  as  well  as  perpendicular  lines."  This  is  a  view  of  a  writer 
who  had  evidently  given  the  subject  a  very  minute  and 
thorough  investigation.  It  seems  to  me  extremely  unreason- 
able, not  to  say  absurd,  to  hold  that  the  plaintiff,  Gasselman, 
shall  now  be  deprived  of  so  much  of  the  "one  fourth  of  an 
acre"  exempted  by  statute,  as  is  occupied  by  the  buildings 
used  for  "stores,  warerooms,  shops,  school-rooms,  office,"  etc, 
because  it  happens  that  such  portions  of  the  premises  can  be 
separated  from  the  residence  by  perpendicular  lines,  when,  if 
he  had  chanced  to  so  construct  the  buildings  that  his  dwelling 
had  been  a  story  above  or  below  those  used  for  these  various 
purposes,  the  whole  would  have  been  exempt,  and  his  posses- 
sion and  ownership  undisturbed.  The  use  is  nothing,  but  the 
form  of  the  use  is  everything,  in  determining  the  question  of 
exemption.  I  cannot  but  regard  this  as  a  most  blind  and  un- 
thinking devotion  to  mere  form,  with  no  shadow  of  substance. 
The  plaintiff,  desiring  to  retain  the  whole  quarter-acre,  free 
from  the  claims  of  the  (^editors,  at  the  time  of  consulting  the 
architect  should  also  have  consulted  a  lawyer,  and  then  he 
oould  have  so  modeled  his  buildings  as  to  occupy  them  for  a 
dwelling,  and  at  the  same  time  devote  the  greater  part  to  any 
other  use  or  uses  he  saw  fit|  without  endangering  his 
under  the  statute. 


Natubb  of  OooovAVor  is  Amomro  HoasnAD  Sumrjuii,  aad 
wfattOiarportiiaii  d  tiia  |«o|wrty  vaed  or  nated  for  Imriw  pnzpoMs  ara 
wnbraoaA  within  tha  «ZMiiptiaiit  See  the  note  to  Ayor  t.  Sioue^  70  Am.  Doe. 
S47-86a^  traatiiig  this  mbjeot^  and  oiting  the  prinoipal  omo  at  page  851;  wm 
9l§oAcileif  T.  Chamberlamf  76  Id.  616,  endnote  618;  end  Phdpir.  Rocma^^ 
Id.  244  (9  Wii.  70),  where  it  wee  held  that »  pert  ol  eoity  lot  and  »  hailding 
thereon,  the  upper  etoriee  of  whioh  were  need  ae  »  dwellings  oonstitated  e 
homeetead  whioh  the  hnabead  oould  not  mortgage  without  the  eignatnre  of 
hie  wife,  notwithatanding  the  lower  portions  of  the  UuHding,  whioh  waa  situ- 
ated  on  one  of  the  prinoipel  business  streets  of  the  eity  of  Milwaukee, 
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Inaed  m  a  store.  In  this  case,  Mr.  Chief  Justioe  Dixon,  in  a  dissenting 
•pinion,  expressed  his  views  concerning  the  horisontal  division  of  homestead 
premises^  which  he  reiterates  in  the  principal  case.  In  the  note  to  this  case^ 
a  synopsis  is  given  of  the  dissenting  opinion  of  the  learned  Judge. 

Thx  nuNGiPAL  CASS  IS  ciTXD  to  the  point  that  the  owner  of  a  legal  sub- 
division of  land  precisely  equal  to  the  statutory  measure  of  a  homestead 
ffi^t^  whose  dwelling-honse  is  situate  upon  such  subdivision^  and  who  has 
made  no  difierent  seleoti<m,  will  be  held  to  have  selected  that  subdivision  for 
his  homestead,  although  he  also  owns  adjoining  lands  from  which  he  might 
faavo  seleoted  his  homestead  in  part:  KmU  v.  Laaif^^  ^  ^u-  268. 
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County. 

L10  WisooHsm,  ]fl&] 

fflTMHTJu&Ai.  OmBSRni  OF  Taxabu  Fkopibtt  ov  Oar  moM  Aiuiiiimiaiii 
Boll  invslidatos  taxes  levied  thereon,  notwithstanding  such  omission  is 
made  by  the  tsssssor  for  the  sole  purpose  of  giving  eflbct  to  an  ordinance 
passed  l^  the  common  conncil  of  the  dty  in  good  6uth,  under  the  honest 
belief  that  it  had  authority  to  exempt  such  property  from  taxation,  for 
the  purpose  of  advancing  the  interests  of  the  city. 

UmmHTioHAL  Omibbiokb  ov  Tazabli  Fbopxbtt  noM  Aiuiiiimiaiii  Boll 
srising  firom  accident^  mistakes  of  faot»  erroneons  computations^  or  errors 
d  judgment^  do  not  neoesssrily  vitiate  a  tax  levied  thereon. 

Ohb  Sxkkino  Biuef  AOAixtm  Oebxain  iLLiaAL  Tazu  Levied  o»  wm 
Fropibtt  must  pay  the  l^gsl  taxes  levied  thereon  before  he  la  sBtitJed 
to  relief  agsinst  the  illegal  toxes. 

CoflXB  WILL  HOT  HI  AwABDXD  OH  AvFiAL  TO  Buhsb  Pabtt,  whsro  tiie 
pointy  on  which  tiie  judgment  appealed  from  Is  modified^  was  not  mada 
in  the  ooort  below. 

AonoN  to  restrain  the  execution  and  delivery  of  tax  deeds 
on  a  Bale  of  two  lots,  one  in  the  fourth  ward,  and  one  in  the 
seventh  ward  of  the  city  of  Milwaukee,  for  stAte,  county,  city, 
and  ward  taxes,  for  the  year  1857,  and  to  have  canceled  the 
certificates  of  sale.  There  was  but  one  sale  of  each  lot  for  the 
entire  amount  assessed  upon  it.  There  was  a  ward  tax  as- 
sessed on  each  of  the  lots  in  the  wards  in  which  they  were 
situated  respectively,  and  a  special  ward  tax  was  levied  on  one 
of  them.  The  relief  was  claimed  on  the  ground  that  the  a»> 
sessors  of  the  city  of  Milwaukee  purposely  omitted  to  assess 
and  place  on  the  assessment  roll,  for  the  year  1857,  the  New- 
hall  House  and  the  land  on  which  it  stood,  in  the  third  ward 
of  the  city,  which  was  of  the  value  of  one  hundred  and  fif^ 
thousand  dollars,  and  owned  by  a  person  other  than  the  plain- 
iifff  and  that  by  the  failure  to  levy  taxes  on  this  property  the 
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taxes  on  the  plaintifrB  lots  were  increased.  The  answer, 
among  other  things,  alleged  that  the  common  council  of  the 
city  of  Milwaukee  passed  an  ordinance  on  the  twenty-second 
day  of  March,  1856,  in  part  as  follows:  ^'Sec.  2.  In  view  of  the 
great  public  benefit  which  the  construction  of  said  hotel  wOl 
be  to  our  city,  and  to  encourage  its  early  completiGn,  said 
hotel  property  is  hereby  exempted  from  all  city  and  ward 
taxes  and  assessments  for  the  years  1856  and  1857;  provided 
said  building  shall  be  completed  within  eighteen  months  fixun 
the  first  day  of  May,  1856";  but  that  it  never  was  the  pur- 
pose of  the  common  council,  or  the  assessors,  to  exempt  thi» 
property  from  taxation  for  state,  county,  and  school  purposes. 
And  it  was  alleged  that  the  common  council  passed  fhe  ordi- 
nance in  good  fiedth,  and  under  the  honest  belief  that  they  had 
authority  to  do  so,  and  to  relieve  the  Newhall  House  property 
from  city  and  ward  taxes,  if  in  their  judgment  the  interest  of 
the  city  would  be  advanced  thereby.  And  the  error  of  the 
assessors,  if  any,  in  omitting  the  property  from  the  assessment 
roll,  was  made  for  the  purpose  of  giving  effect  to  the  ordinance, 
and  in  the  honest  exerdse  of  their  best  judgment  as  to  their 
duties  under  the  law.  The  plamtiff  demurred  to  this  answer^ 
and  judgment  was  rendered  in  his  fSavor  granting  him  the  re- 
lief demanded.    The  defendants  appealed. 

Joshua  Starky  for  the  appellants. 
H.  F,  Preni%8Sf  for  the  respondent. 

By  Court,  Cole,  J.  The  main  question  involved  in  this 
case,  namely,  as  to  what  was  the  effect  of  omitting  the  New- 
hall  House,  upon  the  validity  of  the  general  taxes  of  1857, 
has  already  been  considered  and  passed  upon  in  Weeks  y.  Cily 
of  MUwaukee^  10  Wis.  242.  It  was  there  held  that  the  effect 
of  exempting  that  property  from  taxation,  under  the  ordinance 
of  the  common  coundl  of  the  city,  was  to  render  these  taxes 
invalid.  The  council  for  the  api>ellants,  however,  in  the  able 
and  elaborate  argument  which  he  addressed  to  the  court,  con- 
tended that  there  was  a  distinction  between  the  cases,  and 
that  the  ruling  in  Weeks  v.  City  of  Milwaukee^  supra^  did  not 
necessarily  dispose  of  this  question  as  it  is  presented  in  this 
record.  He  supposes  that  it  does  not  fall  within  the  reason 
and  principle  of  that  decision,  because  it  is  allied  in  the 
answer  that  the  assessors  omitted  this  property  from  the  aa> 
sessment  roll  in  the  honest  belief  that  the  common  coundlv 
under  the  provisions  of  the  city  charter,  had  full  power  to  ex* 
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empt  it  from  taxation.  But  this  is  a  miBapprehension  of  the 
doctrine  of  that  decision.  It  was  a  conceded  point  in  that 
case  that  the  omiasion  of  this  property  was  intentional  on  the 
part  of  the  city  anthoritieB.  That  is,  they  knew  that  thia 
property  was  there,  and  that  it  was  liable  to  taxation  like 
other  property,  but  from  motives  of  liberality  and  to  encour^ 
age  the  building  of  so  large  and  commodious  a  public  house, 
they  attempted  to  exempt  it  entirely  from  taxation.  It  is  here 
averred  that  the  common  council  passed  the  ordinance  in 
good  £uth,  honestly  believing  that  tiiey  had  the  legal  power 
and  authority  to  pass  the  same,  and  relieve  the  Newhall  House 
property  from  city  and  ward  taxes  and  assessments,  if,  in  theii 
judgment,  the  interest  of  the  city  would  be  advanced  thereby; 
and  for  the  sole  purpose  of  giving  effect  to  the  ordinance,  the 
assessors  omitted  the  property  from  the  assessment  rolls. 
This  does  not  essentially  vary  the  question  from  the  Weeks 
case.  In  both  cases,  it  appears  that  the  property  was  de- 
signedly and  purposely  omitted  fiiom  the  assessment  rolls,  and 
this  circumstance  takes  them  out  of  the  rule  of  that  class  of 
decisions  which  hold  that  '*  omissions  arising  fit>m  mistakes 
of  fjEict,  erroneous  computations,  or  errors  of  judgment  on  the 
part  of  those  to  whom  the  execution  of  the  taxing  laws  is  in- 
trusted, do  not  necessarily  vitiate  the  whole  tax."  In  other 
words,  it  is  an  intentional  in  contradistinction  to  an  accidental 
omission  of  the  property,  which  affects  the  validity  of  the  tax. 
The  rule  must  have  this  limitation,  otherwise  the  citizen  would 
have  no  relief^  whether  the  taxing  ofScers  complied  with  the 
laws  and  constitution  or  not.  Indeed,  upon  any  other  theory 
one  might  say  that  the  greater  the  ignorance  of  those  offioen 
of  their  duties,  and  the  more  flagrant  the  violation  of  law  in 
assessing  and  levying  the  tax,  the  more  legal  and  valid  it  be- 
comes. For  suppose  the  common  council  of  the  city,  for  the 
purpose  of  inviting  capital  to  their  city,  and  encouraging  its 
trade  and  commerce,  should  pass  an  ordinance  exempting 
from  taxation  all  the  merchandise,  money,  and  other  property, 
in  the  honest  belief  that  they  had  the  legal  power  to  do  this, 
and  the  assessors,  to  give  effect  to  such  an  ordinance,  and 
supposing  it  was  valid,  should  omit  that  class  of  property 
altogether  fi!om  the  assessment  rolls,  and  only  list  the  real 
estate, — would  any  one  contend  that  such  an  error  of  judgment 
on  the  part  of  the  ofScers,  both  as  to  their  duties  and  powers 
under  the  law,  would  not  invalidate  the  tax  7  Probably  not 
And  why?    Because  the  exemption  of  the  property  was  in- 
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tentionaly  and  the  anihoritieB  undertook  to  suspend  and 
nullify  the  laws  in  respect  to  it,  which  they  obviously  had  no 
right  to  da  Yet  does  it  render  their  action  legal  because 
they  honestly  supposed  they  had  this  power  to  go  contrary  to 
law?    It  seems  to  us  not 

It  is  possible  that  cases  may  be  found  in  conflict  with  this 
doctrine;  but  if  so,  we  are  not  disposed  to  fidlow  them.  We 
prefer  to  adhere  to  the  principle  laid  down  in  Weeks  v.  City  of 
MUwauheey  10  Wis.  242,  as  being  more  just,  safe,  and  reason- 
able. For  if  public  officers  may  disregard  the  law,  and  delib- 
erately and  purposely  omit  from  the  assessment  rolls  property 
which  they  know  is  liable  to  taxation,  because  by  so  doing 
they  imagine  some  ^'  great  public  benefit "  will  be  secured,  and 
still  the  citizen  whose  tax  has  been  increased  thereby  can  hays 
no  relief^  but  must  pay  the  same,  there  would  seem  to  be  liUle 
value  in  laws  regulating  the  levying  and  collection  of  public 
revenues.  It  might  as  well  be  left  to  the  discretion  or  caprice 
of  the  officers  to  impose  the  burdens  of  taxation  as  they  might 
think  prqper. 

But  it  is  insisted  that  if  an  intentional  omission  of  property 
invalidates  a  tax,  that  the  same  result  ought  to  follow  when 
property  is  omitted  through  accident,  mistake,  or  error  of  judg- 
ment, tliat  the  consequence  to  the  dtixen  is  the  same  in  both 
cases,  who  has  to  pay  more  than  his  just  proportion  of  the  tax, 
and  therefore,  if  he  is  not  relieved  in  one  case,  he  should  not 
be  in  the  other.  If  he  is  equally  oppressed,  why,  it  is  askedi 
should  a  court  of  equity  afford  a  remedy  in  the  former  contin- 
gency and  deny  it  in  the  latter?  Or  what  reason  can  there  be 
in  applying  a  different  rule  to  the  two  cases? 

In  each  case,  a  court  of  equity  unquestionably  oonsidera  the 
tax-payer  equally  injured,  whether  the  omission  by  which  hia 
tax  was  increased  were  intentional  or  accidental  By  either 
means,  he  is  compelled  to  pay  more  than  his  just  share  of  the 
expenses  of  the  government.  But  in  the  one  case  the  eirar 
arises  from  the  fBdlibility  of  men,  and  the  imperfection  of 
human  institutions.  Revenue  is  essential  to  the  support  of 
government.  The  execution  of  revenue  laws  is  necessarily 
intrusted  to  men  who,  at  best,  will  make  mistakes  in  levying 
and  collecting  taxes.  The  assessor  will  frequently  fail  to  get 
a  list  of  all  the  taxable  properfy  within  his  jurisdiction,  how- 
ever vigilant  and  carefril  he  may  be.  This  Is  unavoidable. 
But  if  the  tax  is  always  to  be  avoided  because,  through  these 
mistakes  and  omissions,  property  subject  to  t^^^gf^^tf^T^  has 
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escaped  its  proper  burdens,  then  no  tax  could  eyer  be  coAected. 
Hence  the  citizen,  as  the  price  of  government  and  of  social 
order,  must  sometimes  pay  more  than  his  just  share  of  taxes. 
It  may  be  a  hardship  that  he  should  do  this,  but  this  is  more 
than  counterbalanced  by  the  advantages  he  receives  from  pro- 
tection to  his  life,  liberty,  and  property.  But  there  is  no 
necessity  for  public  officers  to  disregard  the  law,  and  inten- 
tionally omit  to  list  property.  They  know  where  the  property 
is,  and  know  that  it  is  subject  to  taxation.  But  they  pur- 
posely omit  it  from  the  assessment  rolls  for  some  reason^ 
assuming  that  they  may  have  power  to  exempt  it  Therefinro, 
a  court  of  equity  may  with  much  propriety  hold  that  an  error 
unavoidable  in  its  character  must  be  submitted  to  in  the  one 
case,  though  the  effect  of  it  may  be  to  improperly  increase  the 
burdens  of  taxation  upon  some,  while  it  grants  relief  to  one 
whose  taxes  have  been  increased  by  an  intentional  disregard 
of  the  laws  on  the  part  of  those  to  whom  their  execution  had 
been  committed. 

The  cases  are  clearly  distinguishable  from  each  other,  and 
the  reason  for  exonerating  a  party  from  the  payment  of  his 
tax  in  the  one  case  does  not  exist  in  the  other. 

The  counsel  likewise  supposed  that  the  rule  laid  down  in 
Weeks  v.  City  of  Milwaukee^  10  Wis.  242,  was  in  conflict  with 
the  dedsions  in  KeUey  v.  Carsony  11  Id.  1;  Mills  v.  Gleason,  Id« 
470  [78  Am.  Dec.  727];  Warden  v.  Svyperviswrs  of  Fwid  du  Las 
Co^  14  Id«  618;  MOtimore  v.  Supervisors  of  Back  Co.,  16  Id.  9. 
We  do  not  so  understand  those  decisions.  In  KeUey  v.  Corson^ 
11  Id.  1,  it  did  not  appear  that  the  party  resisting  the  paymeat 
of  the  tax  was  in  any  view  injured  by  the  unauthorized  action 
of  the  board  of  equalization,  even  assuming  that  they  erred  in 
regard  to  their  powers.  He  therefore  had  no  ground  of  com- 
plamt  In  MiUs  v.  Oleason,  Id.  470  [78  Am.  Dec.  727],  the 
objection  was  based  upon  a  mere  non-compliance  with  some 
directions  of  the  statute,  notwithstanding  which  the  tax  may 
have  been  entirely  just  and  equal.  It  was  held  that  such  an 
objection,  even  if  well  founded,  did  not  vitiate  the  tax.  In  ITar- 
den  V.  Supervisors  of  Fond  du  Lac  Co.^  14  Id.  618,  and  MUtimore 
V.  Supervisors  of  Bock  Co.j  15  Id.  9,  the  error  complained  of  did 
not  increase  the  taxes  which  the  parties  were  bound  to  pay. 
In  each  case,  the  amount  of  tax  which  the  party  ought  to  pay 
was  readily  ascertained  from  the  complaint  itself,  or  the  court 
was  able  to  say,  from  the  complaint,  that  the  error  or  inequal-^ 
ity  operated  to  the  benefit,  instead  of  injury,  of  the  resisting 
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tax-payer.  It  is  very  obvious  that  those  cases  did  not  present 
a  strong  ground  for  equitable  inteiposition.  But  no  such  rea- 
son exists,  in  this  case,  for  denying  the  respondent  reliefl 
Howeyer,  we  think  he  is  only  entitled  to  relief  upon  condition 
of  paying  the  taxes  which  are  legal,  and  which,  in  justice,  he 
ought  to  pay. 

He  states  in  his  complaint  that  there  were  certain  special 
and  ward  taaces  assessed  against  his  lots,  which,  of  course, 
could  not  be  changed  or  affected  by  the  omission  of  the  New- 
hall  property,  as  that  was  situated  in  another  ward.  Why 
should  he  be  exempt  from  paying  those  taxes?  He  knows  the 
amount,  and  has  not  attempted  to  impeach  or  question  their 
justice  or  correctness,  except  that  there  was  an  omission  of 
property  in  another  ward.  But  how  could  such  omission  affect 
the  ward  and  special  taxes?  Clearly  it  could  not.  And  there- 
fore, before  a  court  of  equity  will  cancel  the  certificates,  and 
perpetually  restrain  the  proceedings,  it  seems  but  just  to  require 
the  respondent  to  pay  the  taxes  which  are  yalid,  and  to  which 
there  does  not  appear  to  be  any  objectioii:  Warden  Y.Supervi9' 
en  of  Fond  du  Lae  Co,y  14  Wis.  618,  and  MUUmore  v.  Super- 
viiora  of  Rock  Co.^  15  Id.  9. 

Upon  the  same  ground  it  was  contended  that  the  respondent 
should  be  compelled  to  pay  his  just  share  of  the  general  tax 
«f  1857,  which  should  have  been  assessed  against  his  property. 
It  is  claimed  that  by  the  public  records  and  other  means  it 
can  be  precisely  ascertained  how  much  those  taxes  were  in- 
creased  by  the  error  complained  oC  It  is  Tery  dear  that  no 
such  question  is  in  this  case,  for  the  reason  that  no  testimony 
was  offered  on  the  trial;  and  it  is  impossible  for  us  to  say, 
upon  the  record,  whether  the  matter  was  susceptible  of  com- 
putation or  not.  It  would  seem  to  iuTolve  the  necessity  of  a 
reassessment  of  the  property  of  the  dty,  and  a  readjustment 
of  the  taxes  for  that  year  in  order  to  ascertain  the  amount 
which  each  tax-payer  ought  to  pay.  But  whether  this  is  so  or 
not,  we  are  not  called  upon  to  dedde,  because  the  question  is 
not  presented  by  anything  in  this  record.  Not  so,  however, 
in  respect  to  the  special  and  ward  taxes.  The  respondent 
shows  what  they  amount  to  in  the  complaint  itself.  He  there- 
fore  ought  to  pay  the  legal  taxes,  before  he  is  entitled  to  relief 
against  the  illegal  taxes. 

The  judgment  of  the  circuit  court  must  be  modified,  so  as 
to  conform  to  this  decision;  but  without  costs  to  either  party. 
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l)ecaTiBe  the  point  upon  which  the  judgment  is  modified 
not  made  in  the  court  below. 
Judgment  accordingly. 


UirL<rornoKAL  Okbuions  or  Tazabui  Fborbtt  ibom 
Boxx»  ariiing  from  mistake  or  eiror  of  judgment^  wiU  not  iiiTalidate  tax: 
fiM  Waikmu  T.  Sthooi  DUtrkt,  82  Am.  Dee.  243,  note  247;  and  no  objeetioa 
which  doea  not  go  to  the  yery  gnmndwork  of  the  tax  bo  aa  to  afliMt  mate* 
nally  its  principle^  and  ahow  that  it  must  be  neocssarily  nnjnst  and  nneqnal* 
ought  to  have  the  effect  of  lenderiag  the  tax  invalid:  MiUi  t.  Okaaon,  78  Id. 
721,  and  note  729.  And  therefose  a  eoort  of  equity  wiU  not  interfore  to 
dedare  a  tax  invalid,  and  restarain  its  ooUectioDy  nnleas  the  objections  to  the 
proceedings  are  such  as  go  to  tiie  Tory  groondwork  of  the  tax,  and  neoea- 
eafily  afliMt  materially  its  prino^le»  and  ahow  that  it  most  necessarily  be 
nnjnst  and  nneqnal;  Hdri  t.  8nM,  44  Wis.  218,  citing  tiie  principal  case. 
In  IlarA  t.  Svpervimn,  42  Id.  610^  the  court  say,  citing  the  principal  case: 
"Of  coorso^  asssssments  are  as  liaUe  to  error  as  other  processes.  ftiMMiiniis 
may  commit  stron  of  judgment  and  mistakea  of  fact  So  that  these  are  ex- 
ceptiooa],  and  happen  in  good  hiXbf  not  affMting  the  principle  or  the  genstal 
-equality  of  the  assessment^  they  will  not  vitiate  it."  And  so  disoriminaticna 
in  the  valuation  and  assessment  of  property,  ariring  from  mistake  of  fact  or 
etrora  in  computation  or  judgment  on  the  part  of  assessors,  do  not  necessaiilf 
vitiate  a  tax,  bnt  an  intentional  disregard  of  law  hi  snoh  discrimination  doeai 
Brtmm  v.  CfUifqfQrem  Boff,  65  Id.  116,  citing  the  principal  case.  So  aa 
•assessment  void,  becanse  part  d  the  taxaUe  property  haa  been  omitted, 
cannot  be  validrted  by  legiaUtive  enaotmentt  Note  to  PeopU  t.  Aqrmcir,  76 
Jjn.  Dec  630. 

Whin  Vaud  abtd  Void  Taxu  abm  Rurnaiffii^  and  the  amount  cf  the 
former  can  be  readily  ascertained,  then  the  resisting  tax-payer  most  pay 
ihoae  which  are  legal  as  a  condition  to  being  relieved  from  the  payment  cf 
the  iOega  tax:  Amcl  v.  C6i|y  </ JCawilbH  17  Wia.  288;  JSoelfar  v.  2M&^^ 
60  U.  488^  citing  the  prine^ 
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Xaxxbto  Bok  and  renewing  the  same,  are  »iiwii—«l>u  m  an  action  on  aa 
fr— '-"^  policy,  notwithstanding  the  mle  concerning  parol  evidence 
affecting  written  contracte,  for  this  rule  most  yield  to  the  mle  that  the 
con^any  cannot  take  advantage  of  the  nustakes  and  omissions  of  its 
agenta  within  the  acope  of  their  employments 
fnnusroB  Pouor  n  vvt  Avon>B>  bbgaubi  or  MisffrATuaom  or  Ma- 
TIBXAL  Faora  contained  therein,  where  it  is  filled  out,  issued,  and  re- 
newed by  theagentsof  the insorance  company  npon  a  personal  inspection 
and  snrvey  of  the  prenuses,  there  being  no  fraud  or  misrepresentation 
on  the  part  of  the  insored. 

AcnoN  on  a  policy  of  insurance  iBSued  by  Hyer  as  the  agent 
4^  the  defendant  to  Seaman,  and  by  him  assigned  to  the  plain- 
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tiff  after  (he  loes.    The  policy  purported  to  insure  Seaman 
against  loss  or  damage  by  fire  to  the  amount  of  twelye  hun- 
dred dollars  ^'  on  his  stock  of  furniture,  cabinet  and  upholstery 
ware,  and  materials  and  other  merchandise  kept  and  used  by 
him,  not  hazardous  and  extrahazardous,''  contained  in  a  five- 
story  brick  building,  in  the  city  of  Milwaukee,  etc.,  '^  east  and 
west  walls  entire."    The  policy  was  afterwards  renewed  for 
one  year,  during  which  the  loss  happened.    The  answer  al- 
leged that  by  the  policy  Seaman  represented  and  warranted 
that  the  east  and  west  side  walls  of  the  building  were  entiroi 
whereas  there  were  two  openings  and  doors  in  the  west  wall 
which  increased  the  risk;  also  that  it  was  agreed  by  the  policy 
that  if  the  building  should  be  used  for  the  purpose  of  csLrrying 
on  any  trade  or  vocation  denominated  hazardous  or  extraJiaif- 
ardous  in  the  policy,  except  upon  the  terms  therein  provided,, 
the  policy  should  cease  and  be  of  no  efiect  so  long  as  the  build- 
ing should  be  so  used;  that  upholstery  manufacturing  and 
cabinet  making  were  among  the  trades  denominated  extra- 
hazardous in  the  policy;  and  that  for  some  time  before  and 
at  the  time  of  the  loss.  Seaman  used  a  part  of  the  build- 
ing for  carrying  on  those  trades  contrary  to  the  conditions  of 
the  policy,  and  that  the  fire  originated  in  the  part  of  the  build- 
ing so  used.    At  the  trial,  the  plaintiff's  counsel  called  Sea- 
man as  a  witness,  and  asked  him  to  state  how  the  policy  waa* 
procured.    This  question  was  objected  to.    The  objection  waa 
overruled,  and  the  defendant  excepted.     The  witness  an- 
swered: ''A  man  by  the  name  of  Hyer  came  to  my  o£Sce  and 
solicited  me  to  insure  in  that  company.    Hyer  went  through 
the  building,  made  a  survey,  and  filled  out  this  policy,  and  I 
have  no  recollection  of  making  a  written  application."    Plain- 
tiff's counsel  then  asked  the  witness  to  state  whether,  at  the 
time  this  survey  was  made,  the  building  was  occupied  in  the 
same  manner  as  at  the  time  of  the  fire.    Objected  ta    Ob* 
jection  overruled,  and  exception.    The  witness  answered  in  the 
affirmative.    And  he  was  also  allowed  to  testify  against  the  ob- 
jection of  the  defendant's  counsel  that  the  openings  in  the  wall 
were  the  same  at  the  time  of  the  survey  as  at  the  time  of  the 
fire.    Seaman  further  testified  that  he  gave  no  direction  as  ta 
the  form  and  filling  up  of  the  policy,  and  did  not  look  at  it| 
except  at  the  outside  of  it,  when  it  was  renewed,  and  that  Mr. 
Hatch  came  down  to  his  office  and  made  a  second  survey,  and 
afi;er  that  the  renewal  receipt  was  executed.    The  defendant 
excepted  to  the  admission  of  all  of  this  testimony.    Hatch, 
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who  was  an  inBaranoe  aolioitor  for  the  defendant,  and  who 
filled  out  the  renewal,  which  was  signed  by  Alexander,  one  of 
the  agents  of  the  company,  testified  on  the  part  of  the  plain- 
tifiT  that  he  made  a  survey  of  the  building  before  the  renewal, 
and  that  there  were  the  same  openings  in  the  wall  at  that  time 
as  at  the  time  of  the  fire,  and  that  the  business  of  cabinet  and 
upholstery  manufacturing  was  carried  on  in  the  building. 
The  defendant  excepted  to  the  admission  of  this  testimony. 
The  defendant  called  Seaman,  who  testified  to  the  two  openings 
used  as  doors  in  the  west  wall  of  the  building,  and  to  the  use 
of  the  upper  story  for  upholstery,  and  also  that  the  fire  origi- 
nated in  the  upholstery  room.  The  court  instructed  the  jury 
to  find  for  the  plaintiff,  to  which  the  defendant  excepted.  And 
verdict  and  judgment  bdng  for  the  plaintiff,  the  defendant 
appealed. 

E.  Mariner^  tot  the  appellant. 
Cary  and  iVatt,  fer  the  respondent 

By  Court,  Dixon,  0.  J.  The  company  had  ntified  the  acts 
of  Hyer  as  their  agent  to  solicit  insurance.  Hyer  filled  out 
the  policy;  it  was  subsequently  renewed  by  an  agenit,  whose 
authority  was  not  questioned^  and  its  due  execution  was  not 
denied'  by  the  answer.  The  company  could  not  ratify  for  its 
benefit,  and  repudiate  when  adversely  interested.  The  evi- 
dence of  Hyer's  acts  and  declarations  at  the  time  the  risk  was 
taken,  together  with  those  of  the  renewing  agent,  Hatch,  and 
also  the  testimony  of  the  latter,  were  properly  received,  unless, 
as  urged  by  counsel,  they  should  have  been  excluded  on  the 
ground  that  they  contradicted  the  written  contract  set  forth 
in  the  policy  and  conditions  annexed.  There  is  little  doubt 
that  such  was  the  effect;  yet  without  intending  to  question 
the  rule  that  parol  evidence  is  inadmissible  to  vary  written 
instruments,  we  are  of  the  opinion  that  the  evidence  was  prop- 
erly  received.  That  rule  is  encoimtered  by,  and  as  we  think 
must  yield  to,  another  rule  in  this  case,  which  is,  that  no  one 
should  take  advantage  of  his  own  mistake  or  wrong  to  the 
injury  of  another  who  is  innocent  The  policy  was  issued 
and  renewed  at  the  solicitation  of  the  company,  without  writ- 
ten application  on  the  part  of  the  insured,  and  upon  the  per- 
sonal inspection  and  survey  of  the  premises  by  its  agents. 
There  is  no  pretense  of  fraud  or  misrepresentation  on  the  part 
of  the  insured, — that  he  did  anything  to  deceive  or  mislead 
the  agents,  or  to  prevent  their  acquiring  full  knowledge  of  the 

Amu  Dml  Vol  LZXXn— 16 


722  Bbal  v.  Park  Fibs  Ins.  Ca        [WincoiiBin, 

natoie  and  extent  of  the  risk.  Everything  was  done  in  th^ 
fall  belief  that,  after  visiting  the  premises,  the  agents  were 
competent  to  and  would  so  fill  up  the  policy  as  to  make  it 
valid  between  the  company  and  the  insored.  They  saw,  or 
might  have  seen,  the  openings  in  the  walls,  and  knew  the  uses  to 
which  the  building  was  put,  and  which  remained  unchanged  to 
the  time  of  the  fire.  With  this  knowledge,  or  means  of  knowl- 
edge, they  delivered,  and  subsequently  renewed,  the  policy, 
and  received  the  premiums.  If  they  did  so  intending  the 
policy  to  be  void,  it  was  a  gross  firaud.  If  it  was  a  mistake, 
the  condition  of  the  company  is  no  better.  In  either  case,  it 
is  precluded  firom  taking  advantage  of  the  acts  of  its  agents 
done  within  the  scope  of  their  employment.  For  these  rea- 
sons, we  think  the  testimony  was  admissible,  and  that  the 
judgment  should  be  aflSrmed.  Hough  v.  City  Fire  Ins.  Co^ 
29  Conn.  10  [76  Am.  Dec.  681],  presented  a  simflar  question. 
The  applicant  described  the  property  in  his  written  applica- 
tion as  ^'  his  house,"  and  it  was  so  dee^^ribed  in  the  policy. 
The  policy  contained  this  condition:  ^^  If  the  interest  in  the 
property  to  be  insured  is  not  absolute,  it  must  be  so  repre- 
sented to  the  company,  and  expressed  in  the  policy  in  writ- 
ing; otherwise  the  insurance  shall  be  void.'*  The  legal  title 
to  the  property  was  in  another,  with  whom  the  insured  had, 
at  the  time  of  the  application,  made  a  parol  contract  for  its 
purchase  for  a  price  agreed  upon,  a  part  of  which  had  been 
paid,  and  the  insured  was  in  possession.  The  application  was 
filled  out  by  an  agent  of  the  company.  Upon  the  claim  of 
the  company,  in  a  suit  upon  the  policy,  that  the  insurance 
was  void  by  reason  of  the  omission  of  the  insured  to  state  in 
the  application  the  condition  of  the  title,  parol  evidence  was 
admitted  to  show  that  the  insured  stated  to  the  agent  the 
exact  facts  as  to  the  state  of  the  title.  The  ground  of  admis- 
sion was,  that  the  mistake  was  that  of  the  agent,  of  which  the 
company  ought  not  to  be  allowed  to  take  advantage,  notwith- 
standing the  general  rule  that  all  parol  statements  are  merged 
in  the  written  contract 
Judgment  a£Srmed. 


linRjaANQB  CkniPAinr  n  OBABaiDWini  Kvowudoi^  wnnr  Amauaaw 
laa  IirsuBAVcni  k  taken  l^  an  agoit  of  the  eoBD^aaj,  and  1m  la  aware  of  the 
iasfei  material  to  the  riik:  Cbn^Mlv.  Jierrhtmti^  tie,  lm$.  Ox,  78  Am.  Dea 
tSA^  and  note  881;  PiMinft  t.  OoMarmvitf  ObNn^  JT. /.  Ox*  Id.  628^  note  628| 
ffough  V.  OUif  Fire  In».  CffKf  76  Id.  681,  and  note  689;  uobChrhY,  UmmUtu- 
■ol  Fire  Ine,  Co.,  77  Id.  7S^,  and  note  724.     Where  an  agent  of  an  IniroraiM* 
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eompany,  aeting  wftbiii  the  gonanl  scope  ef  the  ImiliMii  faiftrofted  lo  Um  ae 
■neh  agents  fills  np^  in  his  own  Isngoage^  an  applioation  for  insmanoe,  from  the 
afeatenente  of  the  insured  folly  and  trathfnlly  made,  reosiTes  the  premium* 
■id  issnes  a  polioy  duly  ezecnted  hj  tiie  insurer  on  saoh  applioatioD,  the 
insoier  will  not  be  permitted,  when  a  loss  happens,  to  defeat  the  policy  by 
denying  the  tmth  <i  the  application,  nor  the  anthority  of  the  agent  in  the 
Inasaetion,  although  he  has  transcended  his  aathority,  unless  the  insured  is 
eihaigeahle  wHh  knowledge  of  his  having  exceeded  his  anthority:  IntmumoB 
Ck  T.  JieChoke^,  8S  Ohio  Si  fi66^  citing  the  principal  case.  And  so  iHieie 
an  agent  inserted  in  an  application  for  life  insorance  a  representation  of  the 
age  d  the  mother  of  the  assnred  at  the  time  of  her  death,  which  was  nntra% 
but  which  the  agent  himself  obtained  from  a  third  person  and  inserted  witk* 
out  the  assent  of  the  aasored,  it  was  held  to  be  the  act  ol  the  company,  and 
Boi  of  the  aasored,  and  did  not  inTalidate  the  policy:  Intmnmea  Co.  t.  WUkk^ 
iCMi,  13  WalL  236^  citing  the  principal  case.  And  an  inaorance  company  cannol 
avail  itself  ol  any  misstatement  or  omiaskm  in  the  application,  constitating 
a  warranty  on  the  part  of  the  aasored,  where  sooh  applioation  is  prepared  by 
tiie  agsnt  with  knowledge  of  the  facts,  or  he  is  introsted  by  the  aasored  te 
make  the  appKcatton;  and  this  is  so^  eren  thoogh  the  bylaws  d  the  company, 
■ads  known  to  the  assored,  provide  that  the  person  takiog  tiie  aonrey  and 
|iti|iaring  the  application  shall  be  the  agent  of  tiie  applieanti  Mknerr.Phanim 
hm.  On,  27  Wis.  701;  AMUery.  Phamxlm.  Co.,  88 Id.  671,  oHang the  prta* 
e^^  case.  And  as  to  the  effect  d  soch  by-laws^  see  the  note  to  Okmh  t. 
CTjrfon  ArtKUM/  ifre  /m.  Ook.,  77  Am.  Dec  724»  where  the  sobject  is  treated. 
Ike  principel  case  Is  also  cited  npon  the  point  that  one  cannot  take  adva»* 
tage  of  his  own  negVganee  cr  fraud,  in  WeXUmery.  Fdhm^  48  Wis.  109,  wbsM 
it  Is  held  that  one  who  leesives  goods  sent  to  him,  knowing  that  the 
claims  that  the  reoehrer  baa  porehased  them  ol  hho,  cannot^  In  tke 
el  mistake  or  fawd,  apff efriats  them  to  hla  own  naa^  and  thMi  dMala  the 
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AOQUHV  LODf  ST  BMKWVm  ov  Wbit  ov  Qi 

oor  JuiNiMJUT  DmoB  of  bd  DmoB,  whidi  tha  ganliboe  eiBDO*  d» 
Im*  hj  aAirwaidi  aoqiilziag  an  eqnitabla  Mit-off  agdbiflt  tiie  iudfniHik 

HAS  LoDf  OH  JuBOMmr  am  Dwsbbi  OscAivaD  vr  Hzm  iok» 
GuiBT,  to  the  oxtont  of  hii  Um^  or  oompimiation  for  his  Mrriew  m  th» 
OMUM^  wbkh  fa  mporior  to  an  eqoiiablo  aet-off  afterwards  aoqvizod  1^  Hm 

Bill  in  equity  BeeUng  to  establish  eet^off  againit  judgmeoL 
At  facts  aie  soffldently  stated  in  the  opinion. 

Mm  HaUj  for  the  appellant 

P.  Hamilton  and  Oearge  N.  Stewarij  for  the  defendants. 

By  Court,  A.  J.  Walkxb,  C.  J.  The  appellant  by  his  hill 
asked  to  set  off  a  part  of  a  judgment  wherein  Mrs.  Witherspoon 
Is  plaintiff,  and  David  L.  Campbell  defendant,  against  a  judg- 
ment of  Campbell  against  himself.  Of  the  judgment  in  favor 
of  Mrs.  Witherspoon,  he  claimed  to  be  the  equitable  owner 
to  the  extent  of  $1,071.61.  The  setHiff  was  allowed,  except  as  to 
a  part  of  Campbell's  judgment  on  the  appellant  sufficient  to 
discharge  certain  bills  of  cost,  a  judgment  of  Woodruff  and 
Huntington,  and  the  fees  of  counsel  who  procured  the  judg- 
ment of  Campbell  against  the  appellant.  The  argument  here 
attributes  to  tiie  chancellor  an  error  only  in  restricting  the  setp 
off  so  as  not  to  cover  an  amount  sufficient  to  pay  the  judgment 
of  Woodruff  and  Huntington,  and  the  counsel  IIms  above  sped* 
fled. 

7M 
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Did  Woodroff  and  Huntington,  and  the  oonnael  of  Campbell, 
haTB  a  right  of  satisfaction  out  of  the  judgment  of  Campbell 
against  appellant,  prior  and  superior  to  the  right  of  the  appel- 
lant to  have  Campbell's  judgment  against  him  satisfied  bj 
setting  off  against  it  his  interest  in  the  judgment  of  Mrs. 
Witherspoon  against  Campbell?  Before  this  question  can  be 
decided,  it  must  be  ascertained  at  what  time  the  interest  of 
the  appellant  in  the  judgment  against  Campbell  accrued.  On 
the  19th  of  May,  1859,  Mrs.  Witherspoon,  in  writing,  author- 
ised the  appellant  to  collect  her  judgment  on  Campbell,  and 
to  retain  such  an  amount  as  would  reimburse  him  certain  sums 
paid  out  by  him  for  her.  This  transaction  gave  rise  to  the  ap- 
pellant's equitable  interest  in  the  judgment  upon  Campbell 
It  is  true  that  before  that  time,  and  on  the  tenth  day  of  Feb- 
ruary, 1859,  the  appellant  paid  for  Mrs.  Witherspoon  certain 
sums  of  money,  and  he  expected  to  reimburse  himself  from 
the  money  which  might  be  collected  from  Campbell;  but 
it  is  not  alleged  that  Mrs.  Witherspoon  then  authorised  the 
appellant  so  to  reimburse  himself,  or  in  any  way  transferred 
an  interest  in  the  judgment  to  him.  Besides,  if  the  appellant 
had,  on  the  10th  of  February,  1859,  acquired  an  interest  in  the 
judgment  corresponding  with  the  sums  then  paid  by  him  for 
Mrs.  Witherspoon,  the  question  would  not  be  changed.  For 
the  sums  so  paid  on  the  10th  of  February,  1859,  were  so  small 
that  after  the  reimbursement  of  them  to  the  appellant  out 
of  the  judgment  on  Campbell,  there  would  remain  more  than 
enough  of  that  judgment  to  satisfy  Woodruff  and  Huntington, 
and  the  counsel  fees  above  stated.  It  is  certain,  therefore,  that 
the  appellant  did  not  acquire  any  interest  which  would  con- 
flict with  the  claims  of  Woodruff  and  Huntington,  and  the 
counsel  of  Campbell,  until  the  19th  of  May,  1859. 

The  judgment  of  Campbell  against  the  appellant  was  ren- 
dered on  the  25th  of  March,  1859;  and  on  the  same  day  a 
garnishment  was  issued  in  favor  of  Woodruff  and  Huntington, 
judgment  creditors  of  Campbell,  against  the  appellant,  as 
Campbell's  debtor,  which  garnishment  was  answered  by  ap- 
pellant on  the  5th  of  April,  1859.  Afterwards,  and  in  Jan- 
uary, 1860,  Woodruff  and  Huntington  obtained  judgment 
against  the  appellant,  as  the  defendant  in  garnishment.  This 
judgment  the  appellant  sought  by  his  bill  to  perpetually  en- 
join, upon  the  ground  that  his  equitable  right  of  set-off  was 
superior  to  Woodruff  and  Huntington's  claim  to  a  satisfaction 
of  their  judgment  upon  Campbell,  out  of  the  judgment  ol 
Campbell  against  the  appellant 
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By  the  garniahment,  which  was  issaed  and  answered  be- 
fore the  appellant  aoquiied  hie  equitable  Bet-off,  Woodruff 
and  Huntington  obtained  a  lien  pro  tanto  upon  the  debt  duo 
Campbell  (their  debtor)  by  the  appellant.  This  lien  woold 
arise  upon  the  seryice  of  the  garnishment.  It  certainly  at- 
tached in  this  case  upon  the  filing  an  answer,  which  was  a 
waiver  of  service:  Crawford  v.  Clwte^  7  Ala.  157  [41  Am.  Dea 
92];  Dore  v.  Dawson^  6  Id.  712;  Skipper  y.  Fotter^  29  Id«  380 
[65  Am.  Dec.  405].  The  garnishment  gave  to  the  creditors  of 
Campbell  a  lien  upon  the  judgment  of  their  debtor  against  fha 
appellant;  and  the  appellant  could  not  defeat  it  by  acquiring 
afterwards  a  set-off.  The  chancellor,  therefore^  committed  no 
error  in  giving  precedence  to  the  lien  of  Woodruff  and  Hunt- 
ington  over  the  appellant's  set-off 

The  remaining  question  to  be  examined  is,  whether  the 
charges  of  Campbell's  counsel,  in  procuring  the  judgment 
against  the  appellant  in  favor  of  Campbell,  were  entitled  to 
satisfiAction  out  of  that  judgment,  in  preference  to  the  appel- 
lant's claim  to  have  it  appropriated  to  the  judgment  of  Mrs. 
Witherspoon  on  Campbell.  Besides  the  lien  on  papers  and 
upon  funds  collected,  an  attorney  has  a  lien  upon  the  judg« 
ment  or  decree  recovcored,  for  the  services  rendered  in  procur- 
ing such  judgment  or  decree:  Cross  on  lien,  82  Law  lib.  218; 
Montague  on  lien,  58,  57;  2  Kent's  Com.  641;  Story  on 
Agency,  507,  sec.  888;  Ward  y.  Wordsworth^  1  B.  D.  Smith, 
698;  Turwin  y.  Gibson^  8  Atk.  720;  Booney  T.  Second  Avewue 
R.  R.  Co.,  18  N.  Y.  868;  WUhins  v.  BaUerman,  4  Barb.  47; 
liUeheU  v.  Oldfiddj  4  Term  Rep.  128. 

In  England,  the  legal  profession  has  the  two  distinct  de- 
partments of  attorneys  and  advocates.  Of  the  advocates  there 
are  two  species, — barristers  and  sergeants.  In  theory,  the 
services  of  advocates  are  gratuitous,  and  their  fees  are  ^mmI- 
dam  honorarium.  The  attorney's  fees  are  the  only  charges 
which  are  actionable,  or  legally  ooerdble.  These  are  taxed 
as  a  part  of  the  cost.  It  was  a  necessary  consequenoe  that 
the  attorney's  lien  applied  alone  to  taxed  cost  As  there  were 
no  other  charges  cognisable  by  the  courts,  it  was  simply  im* 
possible  to  further  extend  the  lien.  It  is  intimated  by  expres* 
sions  made  arguendo  in  Long  v.  LewiSy  1  Stew.  A  P.  229,  that 
the  lien  here  can  have  no  greater  extent  than  the  taxed  cost, 
notwithstanding  the  principle  of  the  common  law  is  here  re« 
pudiated,  and  the  charges  of  counsel  are  with  us  the  subject 
of  contract,  and  like  charges  for  services  In  other  departments 


Jan.  1863.]  Warfield  v.  Campbell.  727 

of  business,  cajMible  of  enforcement  in  the  legal  tribnnala. 
And  many  decisions  in  American  courts  deny  the  existence  of 
any  lien,  where  there  is  no  taxation  of  costs  on  account  of  the 
attorney,  and  restrict  it  to  the  cost,  where  its  taxation  is  an* 
thorixed  by  law:  Ex  parU  KyUy  1  Cal.  331;  Mansfield  v.  Dor- 
landj  2  Id.  607;  Ocean  Ina.  Co.  v.  Ridevj  22  Pick.  210;  Wright 
▼.  Cobleigh,  21  N.  H.  839;  Currier  ▼.  Boaian  and  Maine  R.  B.^ 
87  Id.  228;  HiU  ▼.  Briniby,  10  Ind.  102;  18  U.  S.  Dig.  91, 
sec  48;  Davenport  ▼•  LadloWy  4  How.  Pr.  887;  Benedict  r. 
Harlanj  6  Id.  847;  Walton  ▼.  Dtekeraonj  7  Pa.  St.  876. 

We  think  these  decisions  proceed  upon  an  incorrect  yiew  of 
the  reason  upon  which  the  lien  is  restricted  in  England  to  the 
taxed  ooBts.  It  was  so  restricted  because  there  was  no  right 
to  legal  ooerdon  for  the  collection  of  any  fees,  save  those  taxed 
as  a  part  of  the  cost  That  reason  failing,  the  result  flowing 
from  it  ought  also  to  ML  The  attorney's  lien  was  allowed, 
not  because  his  costs  were  taxed,  but  it  is  founded  in  the 
natural  equity  which  forbids  that  a  party  should  enjoy  the 
fruits  of  the  cause,  without  satisfying  the  legal  demands  of  his 
attorney:  WUHna  v.  Carmichaelj  Doug.  (Mich.)  100;  Cross  on 
Lien,  28;  Booney  y.  Second  Avenue  B.  B.  Co.j  18  N.  Y.  368. 
The  taxed  costs  of  the  attorney,  in  England,  had  no  merit  or 
justice  superior  to  the  claim  of  counsel  for  a  reasonable  com- 
pensation in  this  day  and  country;  nor  did  the  former  con- 
tribute more  to  the  success  of  fhe  party  he  represented  than 
does  the  latter  under  our  system.  Every  reason,  therefore, 
upon  which  the  lien  was  founded  in  England,  applies  to  the 
counsel  fees  in  this  country;  and  therefore  the  liens  should  be 
incorporated  in  our  jorisprudenoe  as  a  security  for  the  com* 
pensation  of  counsel. 

When  the  taxation  of  attorney's  cost  was  abandoned  in  New 
York,  and  the  rate  of  compensation  was  left  by  the  law  to  be 
govmied  by  contract.  Judge  Shankland  and  Judge  Willard 
decided  that  the  lien  no  longer  existed  in  that  state:  Da/ven^ 
paH  V.  Ludlow^  4  How.  Pr.  887;  Benedict  ▼.  JTarlan,  5  Id.  847. 
But  the  question  afterward  arose  in  the  court  of  common  pleas, 
and  in  the  court  of  appeals  of  New  York;  and  in  both  cases 
the  decisions  of  Judge  Shankland  and  Judge  Willard  were 
reviewed,  in  arguments  which  it  seems  to  us  conclusively 
refuted  their  reasoning,  and  the  lien  was  allowed:  Ward  v. 
Wordaworthj  1  E.  D.  Smith,  598;  Booney  v.  Second  Avenue  B.  B. 
Co.f  18  N.  Y.  368.  In  other  states,  numerous  cases  are  to  be 
found  in  which  a  lien  in  fovor  of  counsel  has  been  allowed,  for 
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the  Becority  of  charges  not  taxed  as  cost:  Pope  t.  Armstrong^  S 
SmedeB  &  M.  214;  McDonald  v.  Napier,  14  Ga.  89;  Carter  ▼. 
Bennetty  6  Fla.  214;  Andrews  v.  Morse^  12  Conn.  444. 

While  we  cannot  affirm  that  there  is  any  preponderance  of 
authority  in  favor  of  the  proposition  that  the  attomey'B  lien 
extends  to  the  fees  of  counsel  not  embraced  in  the  taxed  ooets, 
we  feel  constrained  to  maintain  that  proposition,  becauBe  it 
best  comports  with  the  principle  of  justice  out  of  which  the 
attorney's  lien  sprung. 

Upon  the  question  whether  the  attorney's  lien  is  superior  or 
subordinate  to  the  defendant's  right  of  setoff,  there  was  In 
England,  and  is  in  this  country,  a  singular  contrariety  of  de- 
cision. Upon  that  question,  the  courts  of  conmion  bench  and 
chancery,  and  the  court  of  king's  bench  in  England,  and 
Chancellor  Kent  and  Chancellor  Walworth  in  New  York,  ruled 
differently:  Vattghan  y.  DavieSj  2  H.  Black.  440;  M6ha/wh  Bank 
T.  Bumym^  6  Johns.  Ch.  817;  2  Kent's  Com.  641;  NicM  y. 
NicoUy  16  Wend.  446;  Story  on  Agenqr,  sec.  883;  DwiHn  t. 
Vandenbergh,  1  Paige,  622;  Porter  v.  Lane^  8  JohnB.  357;  Gridr 
ley  V.  Oarriaon,  4  Paige,  647.  It  is  not  necessary  that  we  should 
consider  it  in  this  case.  The  set-off  as  to  which  the  contro- 
yersy  arises  in  this  case  was  acquired  after  the  rendition  of 
the  judgment.  To  such  a  set-off,  it  is  plain  that  the  attorney's 
lien  must  be  superior,  whateyer  may  be  the  rule  as  to  a  aetroff 
existing  when  the  judgment  is  rendered.  The  authorities 
which  are  aboye  cited  in  this  opinion  show  that  the  attorney 
is  regarded  as  an  assignee  of  the  judgment,  at  least  at  the 
date  of  its  rendition,  to  the  extent  of  his  fees.  Being  an 
assignee  at  that  date,  he  has  an  older  equity  than  that 
acquired  by  a  set-off  of  later  acquisition;  and  the  maxim,  Qut 
prior  est  in  temporey  potior  eat  injure^  applies  in  his  fayor. 

The  appellant  has  other  matter  of  set-off  against  Campbell, 
which  we  haye  not  noticed  in  this  opinion,  because  its  date  is 
subsequent  to  the  judgment  of  Campbell,  and  it  is  therefore 
controlled  by  the  principles  which  we  haye  announced. 

Decree  affirmed. 


BxQHTs  OF  PABxm  OK  GjJUffXBBiaDfT  depend  npon  maidition  of  thiBgi  «■ 
uistiiig  at  tiiDA  of  Morvioo  of  writ:  WUBamsr.  Amtraseogginete,  B.  JZL  Cbi,  6S 
Am.  Dec  742. 

SiKvioB  OF  GiBKiBHMiin  09  DiBioa  OF  DmoTDAiiT  oTMtee  »  Ban  ea 
the  debt  for  the  ■atiifftotlan  of  the  dwiniind,  whioh  oaonot  be  diveeted  by  any 
eznuagement  betwMB  tho  dirfwiiiant  end  gmiabee:  OoUnU  t.  FanMBii»  M 
Am.  Dea  823. 
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BaoaxB  of  GABonHn:  Bee  Wolkn  t.  PTinMngmi  /Mi  Co^^  O  Am.  Deoi 
461,  and  note  4Mi 
Lddi  of  ArraBBxr  on  Ivwaasti  See  Dodef  t.  BrtlUf  66  Am.  Deo.  641, 

end  note. 

AiToiuffXT'e  LuK  DOM  voT  AiTAOH  OT  SuCT  imtil  rendition  of  Judgmnl 
tfaerein:  iV««6ertf  t.  Chmdiigkam^  79  Ani  Dea  612;  end  it  extendi  only  to 
each  feee  end  diebnnemente  ee  eie  tezed  end  indaded  in  the  ezeontions  Id. 

AlTOBKXT  JLAA  LHV  FOB  HI8  Fu  UFOV  MONST  OB  PaPKBS  of  hll  olimt 

while  they  ere  in  hie  hende:'  IhtbMsAfpealf  80  Am.  Deo.  478;  but  poeeeedon 
le  indispenflable  to  hie  lien:  Id.,  end  note  481. 

Teb  nuROiPAL  cm  n  oeebd  to  the  point  that  en  ettoraey  at  law  hae  a 
tten  on  a  Jadgment  lor  any  reeeoneMe  tee  due  to  him  by  hie  diint  lor  pio- 
fwiinmil  eenrioee  rendered  in  ite  reoovery,  in  Jb  parte  Lekmam^  60  Ala.  8S2| 
JaekmmY,  OkpkmpdSlL  88;  and  ie  oited  to  the  nae  poinl^  hot  the  dootdne 
dfwmited  from,  in  ibrqirte  t.  BtveMye,  62  PL  2681 


BoBBBTS  V.  Strang,  ADBiANOBy  k  Oa 

[U  ALABAMA,  gee.] 
BT  Obbdixob  of  Tom  to  Riff.BAiiB  (hn  Pibcbbb  wmm  Iam 

BEUrr,  OB  OofTMSUKT  BOT  TO   SuB   HZM    FOB   TWBBTr  YbAB%   OO  Ui 

giring  eeeority  for  the  payment  of  a  portuaof  the  debt^  doee  not  opente 
to  releeee  or  dieohance  the  other  pertnen* 

AonoH  against  Boberts  as  a  partner  in  the  firm  of  Lewis 
and  PorteouSi  on  two  notes  executed  by  said  firm,  payable  to 
the  plaintifEs.  On  the  trial,  the  parties  agreed  upon  a  state 
of  tacto  substantially  as  follows:  That  said  firm,  before  the 
commencement  of  this  suit,  concluded  to  close  up  its  business, 
and  the  de&ndant  left  the  store,  and  all  the  goods,  effects,  and 
credits  in  the  hands  of  the  partner  Porteous,  for  the  purpose 
of  paying  off  the  debts;  that  Porteous  entered  into  an  agre^ 
ment  with  some  of  the  creditors,  including  the  plaintiffs,  that 
they  should  take  his  notes  indorsed  by  one  Price,  who  was 
not  a  member  of  the  firm,  for  forty  cents  on  the  dollar,  of 
their  indebtedness;  that  the  creditors  thereupon  released  to 
Porteous  all  right  to  resort  to  any  of  the  goods  and  effects, 
and  the  goods  were  mortgaged  to  Price  to  secure  his  indorse- 
ment; and  that  a  covenant  was  entered  into  by  the  creditors 
not  to  sue  Porteous  far  twenty  years,  and  he  and  Price  after- 
wards disposed  of  the  goods.  The  court  instructed  the  jury 
''that  such  a  state  of  facts  constituted  no  defense  to  the  action, 
and  no  ground  for  a  reduction  of  the  plaintiffs'  demand,  ex- 
cept that  the  taking  of  the  notes,  indorsed  by  Price,  for  forty 
per  cent  of  the  indebtedness  of  the  firm  was  a  discharge  of 
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■ach  indebtedness  to  that  extent."    Defendant  excepted,  and 
assigned  error. 

John  T.  TayloTf  tot  the  appellant. 
/•  £.  Smithj  for  the  appellees. 

B7  Court,  Stonb,  J.  In  the  case  of  Brouming  v.  Oradyy  10 
Ala.  999,  this  court  said:  ^^The  agreement  of  the  creditor  to 
discharge  one  partner,  on  his  securing  the  payment  of  a  por- 
tion of  the  debt,  but  reserving  the  right  to  proceed  against 
another  partner,  does  not  operate  to  discharge  the  latter."  Of 
similar  import  are  the  following  cases:  Ctnteh  v.  MilUj  21 
Wend.  424;  Dean  y.  Newhattj  8  Term  Bep.  168;  Bowley  y. 
Stoddardj  7  Johns.  207;  Lane  ▼.  Ovnngsy  8  Bibb,  247;  CaUkitt 
Bank  v.  Messenger j  9  Cow.  87;  Bank  of  Chenango  ▼.  (kgoadj  4 
Wend.  607;  DureU  T.  Wendell^  8  N.  H.  869;  Medellan  ▼.  (hm^ 
berland  Bankj  24  Me.  666. 

We  find  nothing  in  this  record  which  takes  this  case  out  of 
the  operation  of  the  rule  thus  stated.  All  that  the  creditor 
did  was  to  bind  himself  not  to  sue  the  appellant's  coimrtner, 
Porteous,  in  twenty  years.  The  assignment  of  the  merchan- 
dise to  Price  was  only  intended  as  a  security  to  him  against 
the  liability  he  incurred  for  Porteous  on  forty  per  cent  of  the 
debts  due  to  Strang,  Adriance,  &  Ca  The  goods  were  not, 
except  to  that  extent,  placed  beyond  the  reach  of  Boberts,  the 
appellant;  and  every  cent  of  the  debt  secured  by  Porteous 
was,  to  that  extent,  a  benefit  to  Boberts.  If  Porteous,  or  Por- 
teous and  Price  conjointly,  afterwards  disposed  of  those  goods 
without  paying  the  partnership  liabilities,  we  cannot  peroeive 
bow  this  result  can  be  traced  to  any  agency  of  Strang,  Adri« 
ance,  A  Co.,  or  how  they  are  to  be  held  aocountable  ftit  raob 


The  judgment  of  the  drouit  court  is  affirmed. 


KfiBQg  OT  Bsr.iAM  or  0»b  Jonrr  Dnacoax  8m  WUOmimm  t.  MtiUmmk^  m 
Am.  Deo.  661;  Wkmhwr.  /^rpwH  SOId.  888^  aad  note  WK  wbnv  Urn 
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WbIGHT   V.   MOOBBL 

[as  AlAMAMA^  098.] 

Asfwrntta  Ev jotuvt,  iok  Tkn  Tkab8»  of  the  pririlflgo  of  ^•^^^^g  up  iho 
water  of  a  Btteam  to  as  to  raiie  the  level  without  overflowing  the  banki^ 
ia  aoffioisiit^  in  Alabama,  to  create  the  prenunption  of  a  ii|^  whioh  a 
court  of  equity  will  protect 

KAmoDiT  AoQuiBXD  BT  FBjaoRznxoir  a  BnzBiiona>  to  the  extent  of  the 


Thmui  oav  bb  Ko  PBBSGBiFTiyB  BioBT  TO  HiisTAiH  PuBUO  Nunuira% 
and  no  period  of  enjoyment  can  legaliee  the  oontinnMioe  of  a  miU-pcnd 
which  is  injorioiui  to  the  health  of  the  eorroonding  commnnity. 

BiFABiATff  Fkopbikob  BAB  BiOHT  TO  Abatb  AS  NuzBAHOi  a  dam  erected 
en  the  stream  below  him,  and  which  throws  back  the  water  upon  hia 
lands.  Hie  proper  mode  of  abatement  is  to  lower  the  dam,  if  there  be 
a  pneoriptive  ri^t  for  it,  to  the  height  anthcriaed  bj  the  prescription, 
er  in  the  absence  of  prascriptiott,  to  snch  a  height  as  will  stop  the  reflu- 
enoeof  the  water  at  his  boondary  line. 

tMOusaaxa  will  Ln  to  BnxBAnr  Pibtt  nunc  Dimoivo  Watib  o» 
BntBAM,  bj  means  of  a  ditch  extending  into  his  land,  whereby  the  water 
is  diverted  from  machinery,  whioh  is  valuable  and  extensive^  0^^^ 
enq^loyment  to  a  large  number  of  pewons. 

Bill  in  equity  seeking  to  restrain  the  defendants  from  di« 
Terting  the  water  from  a  stream,  on  which  the  plaintiffs  had 
erected  yalnable  and  extensiye  inachineiy.  Bill  dismissed, 
and  decree  of  dismissal  assigned  as  error.  The  opinion  statee 
the  nfwt^rial  fieurts. 


John  8.  and  E.  W.  Kennedy^  and  Chldihwa/itey  Bieej  and 
SempUj  for  the  appellants. 

JamBB  Irvinsj  contra. 

By  Conrty  A.  J.  Walkeb,  0.  X  The  chancellor's  decree,  di»- 
miBwing  the  complainants'  bill  for  want  of  eqnily ,  is  the  only 
matter  for  examination  in  this  coort  No  question  as  to  the 
Buffidencyy  responsiyeness,  and  effect  of  the  answer,  or  as  to 
the  truth  of  the  bill,  is  before  ns.  We  are  simply  to  inquire 
whether  the  allegations  of  the  bill  make  a  case  for  equitable 
jurisdiction.  If  they  do,  the  decree  is  erroneous;  if  they  do 
not,  it  is  correct.  We  are,  on  this  appeal,  to  regard  the  alle- 
gations as  truths;  and  will  therefore,  in  this  opinion,  so  speak 
of  them. 

The  complainants  have  a  dam  upon  a  certain  stream,  direct- 
ing to  their  machinery  the  water  which  constitutes  its  propel- 
ling power.  This  dam  backs  up  the  water  on  the  land  of 
some  of  the  defendants,  but  does  not  cause  it  to  overflow  the 
banks  of  the  stream.  A  dam,  about  fifty  feet  below  the  pres- 
ent one,  was  erected  by  a  former  proprietor  more  than  twenty 
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years  before  the  oomplainantB  were  disturbed  in  the  use  of  the 
water.  At  a  time  intermediate  between  the  erection  of  the 
latter  and  the  former,  another  dam  was  bnilt.  The  present 
dam  was  erected  less  than  ten  years  before  the  commence- 
ment of  this  suit;  and  it  is  higher  by  less  than  six  inches 
than  the  previous  ones.  Whether  the  first  two  dams,  or  either 
of  them,  backed  up  the  water  on  the  defendants'  land,  is  not 
disclosed  by  the  bill.  It  does  not,  therefore,  affirmatively  ap- 
pear that  the  natural  flow  of  the  stream  upon  the  defendants' 
land  was  interrupted  until  the  last  dam  was  built.  We  can- 
not infer,  because  the  last  dam  extends  the  refluence  on  the 
defendants'  land,  that  therefore  the  former  dams,  of  less 
height  and  different  position,  had  ^the  same  effect.  Indeed, 
we  are  without  the  daia  for  an  argument  upon  the  subject;  for 
the  bill  is  silent  as  to  the  degree  of  fall  in  the  stream,  and  as 
to  the  extent  to  which  the  water  is  thrown  back  upon  the  de- 
fendants' land.  We  only  make  out  that  the  present  refluence 
reaches  the  defendants'  premises  from  the  statement  that  a 
ditch  upon  their  land  extends  into  the  pond.  The  disclosure 
of  the  bill  is,  that  there  has  been,  by  aid  of  three  successive 
dams,  a  continuous  use  of  the  stream  for  propelling  machinery; 
and  that  this  use  has,  since  the  erection  of  the  last  dam,  and 
for  a  period  less  than  ten  years,  disturbed  the  aooostomed 
flow  of  the  stream  upon  the  defendants'  land. 

Since  the  7th  of  February,  1843,  ten  years  has  been  the 
period  of  limitation  to  actions  for  the  recovery  of  land:  Clay's 
Digest,  329,  sec.  92;  Code,  sec.  2476.  By  analogy  to  this 
statute,  the  adverse  enjoyment,  since  its  adoption,  for  the  pre- 
scribed length  of  time,  of  the  privilege  of  throwing  the  water 
of  the  stream  back  upon  the  defendants'  land,  would  create  the 
presumption  of  a  right  to  such  eiyoyment,  which  a  court  of 
chancery  would  protect:  Stein  v.  Bwden^  24  Ala.  130  [60  Am. 
Dec.  453];  3  Kent's  Com.  448;  Wright  v.  Htnoardj  1  Sim.  d: 
St.  190-203.  It  is  sufficient  to  authorise  the  presumption  that 
the  complainants,  and  those  through  whom  their  title  has  come 
down  to  them,  have  together  had  the  continuous  enjoyment 
for  the  prescribed  period.  It  is  a  legal  right  of  every  riparian 
proprietor  to  have  the  stream  flow  through  his  land  hi  its  nat- 
ural channel,  without  obstruction,  or  uiterruption,  or  even  an 
alteration  of  iti  level:  Angell  on  Watercourses,  sees.  95,  840; 
Wright  v.  Hawardy  1  Sim.  A  St.  190;  Stein  v.  Burden,  29  Ala. 
127  [65  Am.  Dec.  394];  Hendricks  v.  Johneon,  6  Port.  472. 
The  throwing  back  of  the  water  of  a  stream  upon  another's 
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land,  80  aa  to  impede  ita  current  and  raiae  ita  level,  would  be 
an  actionable  infiingement  of  his  right,  notwithstanding  the 
water  might  still  be  confined  within  the  banks.  The  privilege 
of  so  throwing  the  water  back  without  overflowing  the  banka, 
is  an  easement, — a  right  which  could  as  well  be  acquired  by  ten 
years'  enjqrment,  as  a  right  to  inundate  the  land  of  a  super- 
riparian  proprietor.  Therefore,  the  adverse  ei^oyment  for  ten 
years  of  the  privilege  of  extending  a  refluence  confined  within 
the  banks  of  the  stream  on  to  the  defendants'  land  would  create 
the  presumption  of  a  right 

It  is  clear  that  the  complainanta  do  not,  by  the  allegations 
which  we  have  heretofore  noticed,  bring  themselves  within  the 
principle  above  stated;  for  it  is  not  shown  that  any  enjoyment, 
challenging  and  adverse  to  the  right  of  defendants,  or  those 
under  whom  they  hold,  was  exercised  until  the  last  dam  was 
erected,  within  the  period  of  ten  years. 

This  defect  in  the  allegations  is  not  remedied  by  anjrthing 
found  in  the  bill.  It  does  assert  that  the  complainants,  and 
those  under  whom  they  claim,  have  had  the  exclusive  adverse 
enjoyment  of  the  water  of  the  creek,  ^^in  the  same  way,"  for 
more  than  twenty  years.  This  assertion  can  be  reconcOed 
with  the  allegation  that  the  present  is  higher  than  the  former 
dams,  and  in  a  different  location,  only  by  understanding  it  to 
refer  to  the  uses  to  which  the  water  is  appropriated,  and  not 
to  the  agency  by  which  it  is  made  available.  We  therefore 
regard  it  as  a  statement  that  the  water  had  been  enjoyed  by 
them  and  their  predecessors  for  more  than  twenty  years  in 
propelling  machinery,  and  not  that  during  all  that  time  the 
same  elevation  had  been  given  to  the  water,  and  the  same  reflu- 
ence produced. 

It  seems  that  the  elevation  of  the  water  in  the  canal  caused 
by  the  present  dam  is  only  three  inches  greater  than  that 
caused  by  the  previous  dams;  and  it  is,  perhaps,  a  reasonable 
inference  that  the  increased  refluence  above  the  dam  cannot 
be  much  greater.  It  is  argued  that  this  increase  of  elevation 
is  so  small  as  to  be  immaterial,  and  that  the  present  elevation 
must  be  justified  by  a  long-continued  previous  enjoyment  of 
one  so  slightly  smaller.  This  argument  cannot  be  sound.  It 
is  not  shown  that  the  previous  dams  caused  any  refluence 
upon  the  defendants'  land.  It  is  impossible  that  an  eigoy* 
ment,  which  did  not  disturb  any  right,  could  become  the 
predicate  of  a  prescriptive  right  to  throw  back  the  water  upon 
the  defendants'  land. 

But  even  if  the  bill  had  shown  that  the  two  first  dams 
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backed  up  the  stream  upon  the  defeDdants'  premiBes,  and  that 
the  eaBement  had  been  enjoyed  for  more  than  ten  years,  it  would 
not  follow  that  a  right  to  increase  the  extent  of  the  refluenoe, 
even  bj  so  small  an  additional  elevation  as  three  inches,  would 
be  acquired.  The  law  does  not  make  it  indispensable  to  the 
establishment  of  a  prescriptive  right  that  the  mode  or  manner 
of  using  the  water  should  have  been  precisely  the  same  through 
the  period  of  prescription.  On  the  contrary,  variations  in 
the  use,  not  materially  prejudicial  to  other  owners,  do  not 
interfere  with  the  prescription:  3  Kent's  Com.  443.  Bat  this 
doctrine  has  no  relation  to  the  question  whether  an  adverse 
enjoyment  can  be  increased  in  its  extent  beyond  the  limits  of 
the  use  which  gives  the  right  by  prescription.  A  right  conferred 
by  deed  would  be  limited  by  the  terms  of  the  grant:  Angell  on 
Watercourses,  148, 149.  Certainly  the  argument  is  as  strong  for 
a  like  limitation  of  the  extent  of  tiie  right  acquired  by  prescrip- 
tion; and  we  accordingly  find  that  the  authorities  carefully 
restrict  the  easement  acquired  by  prescription  to  the  extent  of 
the  user:  Id.,  sees.  224-226;  Stiles  v.  Hooker^  7  Cow.  266; 
Baldfoin  v.  CoZUiu,  10  Wend.  167;  Datiingtan  v.  Painter^  7 
Pa.  St.  473;  Stein  v.  Burden^  24  Ala.  130  [60  Am.  Dec.  453]. 
If  the  dams  which  existed  ten  years  befivre  the  distarbanoe 
alleged  in  the  complainants'  bill  produced  a  refluence  upon 
the  defendants'  land  then  there  might  be  a  prescriptive  right 
to  that  extent;  but  an  increase  of  the  refluence,  by  an  addi- 
tional elevation  within  ten  years,  would  be  an  unauthoriied 
invasion  of  another's  right. 

In  dismissing  the  subject,  we  deem  it  proper  to  remark 
that  there  can  be  no  prescription  for  a  public  nuisance,  and 
that  no  length  of  enjoyment  would  legalize  the  oontinuance  of 
a  mill-pond  destructive  to  the  health  of  the  surrounding  com* 
munity:  Mills  v.  Hall,  9  Wend.  315  [24  Am.  Dec  160]. 

The  defendants,  by  a  ditch  upon  their  own  land,  with- 
drew the  water  from  the  creek,  and  returned  it  below  the  com* 
plainants'  land,  thus  depriving  the  latter  of  the  stream.  The 
pond  was  a  private  nuisance  to  the  upper  proprietors,  to  the 
extent  to  which  the  water  was  thrown  back  upon  their  land, 
by  reason  of  the  increased  elevation  of  the  last  dam,  and  its 
change  of  location.  To  this  extent,  they  had  a  right  to  abate 
the  nuisance,  but  to  no  greater  extent  They  had  a  right  to 
lower  the  surface  to  the  level  at  which  it  was  before  the  erection 
of  the  last  dam;  and  the  regular  and  proper  mode  of  doing  it 
would  have  been  by  lowering  the  dam :  Angell  on  Wateroouiaes, 
eecs.  390, 391;  MoffeU  v.  Brewer,  1  Q.  Greene,  348;  1  Bishop's 
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Crim.  Law,  sec.  700;  Rex  v.  Pappitheauy  1  Stra&gey  686;  WeUh 
V.  StaweU,  2  Doug.  (Mich.)  332.  The  right  is,  to  '^ abate  onlj 
60  much  of  the  thing  as  makes  it  a  nuisance.''  The  right 
of  the  defendants  was  to  lower  the  level  so  that  the  refloence 
would  only  be  so  great  as  the  complainants  had  a  right  to  pro- 
duce. In  the  absence  of  a  prescriptive  right,  they  might  lower 
the  level,  so  that  the  reflow  would  stop  at  their  boundary  line. 
If  there  is  a  prescription,  the  depression  of  the  level  might  be 
carried  so  fietr  as  to  stop  the  refluenoe  with  the  limit  of  the 
adverse  user  for  ten  years. 

The  defendants  have  not,  according  to  the  statemoits  of 
the  bill,  done  what  we  have  above  decided  they  had  a  right  to 
da  They  have  diverted  the  stream  from  the  complainants' 
land  by  a  ditch;  that  ditch  has  been  stopped  up  by  complain- 
ants, and  they  intend  to  continue  to  open  it  as  often  as  it  is 
stopped.  Their  purpose  is  to  divert  the  water  from  the  com- 
plainants' machinery,  which  is  valuable  and  extensive,  and 
gives  employment  to  a  large  number  of  hands.  Upon  these 
facts,  irreparable  mischief  to  the  complainants,  and  a  multi- 
plicity of  lawsuits,  would  result,  unless  a  court  of  chancery 
interposes.  We  decide,  therefore,  that  the  bill  makes  out  a 
proper  case  for  an  injunction,  restraining  the  defendants  from 
diverting  the  stream  from  the  complainants'  premises.  For 
principle  involved,  we  refer  to  Burden  v.  Steiny  27  Ala.  101 
[d2  Am.  Dec.  768];  2  Story's  Bq.  Jur.,  sec.  925;  Angell  on 
Watercourses,  sec.  444.  No  question  arises  as  to  a  parol  license 
to  build  the  last  dam  to  its  present  height,  for  the  Ull  shows 
that  the  party  who  is  alleged  to  have  given  (he  present  license 
had  no  title  to  the  land  to  be  afboted. 

Beversed  and  remanded. 
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Baiblbb  V.  Sfbingeb. 

rw  Alabama,  701) 

TmaaaoK  F^ooumimi  Ilukiaii  Acnr  10  be  dosb  bt  Avoubbe  b  Co4Ui> 
VAMBi  with  tilt  panoQ  emplojed  to  perpetnto  iha  wrongs  and  is  mftuStj 
tmgonmhXfi  with  him  to  the  peEsom  injnrod,  althoo^nofc  aetnaOj  pni- 
«it  when  th«  treipaM  is  committed;  and  the  aoti  and  deolantiani  dliit 
agent  in  perfoimiDg  sooh  vnlirwial  lemoe  an  conyetwitevid«odagdDil 
theprincipaL 

WmnsB  MAT  Lmallt  TxBVZfr,  as  Maxtbk  of  Faot,  that  a  aeisBrsof  pn^ 
erty  by  an  offioer  without  lawful  anthorifcy  '*  waa  made  in  an  eflsMift 
and  ininltmg  mamMr." 

AcnoN  to  recover  damages  for  the  unlawM  taking  of  cer- 
tain goods  and  chattels,  the  property  of  the  plaintiff.  The 
eeisore  of  the  property  was  made  by  a  constable,  and  although 
the  defendant  was  not  present,  he  admitted  that  he  had  told 
the  constable  to  levy  on  the  property.  The  conrt  refosed  to 
admit  evidence  offered  by  the  plaintiff  that  the  seixnre  of 
the  property  was  made  in  ^'an  offensive  and  insulting  man- 
ner," and  plaintiff  assigned  error.  Other  statemento  appear 
in  the  opinion. 

/•  W.  Shepherdj  for  the  appellant 

James  JZoMfwon,  eonircL 

By  Court,  B.  W.  Walkbb,  J.  The  appellant's  bill  of  ezosp> 
tions  purports  to  set  out  all  of  the  evidence,  and  presents  the 
defendant  in  the  attitude  of  a  party  who  employs  an  agent  to 
seize  the  property  of  another,  witiiout  any  authority  £ar  bo 
doing.  One  who  thus  procures  an  illegal  act  to  be  done  by 
another,  is  a  co-trespasser  with  the  party  employed  to  per- 
petrate the  wrong,  and  is  equally  responsible  with  him  to  the 
person  injured,  although  not  actually  present  when  the  tres- 
pass is  committed;  and  the  acts  and  declarations  of  the  agent, 
in  performing  such  unlawful  service,  are  competent  evidence 
against  his  principaL  It  is  a  familiar  principle,  applicable 
alike  in  civil  and  in  criminal  cases,  that  where  several  persons 
combine  for  the  same  illegal  purpose,  anything  said  or  done 
by  one  of  the  confederates,  in  the  prosecution  of  the  common 
design,  is  in  legal  contemplation  the  act  of  all:  Abney  ▼.  Kings* 
land,  10  Ala^  361  [44  Am.  Dec.  491];  Johnson  v.  StaU,  29  Ala. 
62  [65  Am.  Dec.  883].  It  is  upon  this  principle  that,  if  two 
persons  are  guilty  of  a  joint  trespass,  and  one  of  them,  in  the 
commission  of  it,  does  acts  which  would  authorize  the  jury  to 
give  exemplary  damages  against  him,  the  other  is  liable  to  the 
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same  extent:  Hair  v.  LittUj  28  Ala.  247;  Layman  y.  Hendrix^ 
1  Id.  212.  The  manner  in  which  an  act,  constituting  a  tree- 
pass,  is  committed,  whether  oflfensive  and  insulting,  or  other- 
wise, is  inseparably  connected  with,  and  forms,  indeed,  a  pari 
of  the  act  itself;  and  upon  the  principles  just  laid  down,  it 
must  be  competent  evidence  against  the  party  by  whose  dizec- 
tlon  the  trespass  is  committed,  as  well  as  against  the  agent  by 
whose  hand  the  injury  is  actually  inflicted:  See,  further.  Me- 
Ching  ▼.  SpoUwood,  19  Id.  165;  Nelson  ▼.  Ooohj  19  DL  440; 
Parhenon  v.  Wightnumy  4  Strob.  868. 

The  court  rcgected  tlie  evidence,  showing  that  the  seizure 
of  the  property  was  made  by  Vest  in  ^*an  ofifensive  and  in- 
sulting manner,''  on  the  ground  that  it  was  the  statement  of 
an  opinion,  or  legal  conclusion.  In  this,  we  think,  the  court 
erred.  The  manner  in  which  an  act  is  done — whether  rude 
and  offensive,  or  kind  and  pleasant — is  a  matter  of  fact,  open 
to  the  observation  of  the  senses,  to  which  a  witness  may 
legally  testify.  In  CarrM  v.  State^  28  Ala.  28  [58  Am.  Dec. 
282],  the  statement  of  a  witness  that,  in  replying  to  a  certain 
question,  the  prisoner's  ^^  manner  was  short,"  was  held  to  be 
admissible. 

As  the  defendant  has  made  no  cross-assignment  of  enors,  the 
questions  raised  by  the  bill  of  exceptions  taken  by  him  on  the 
trial  are  not  now  before  us.  Whether  the  judgment  and  ezecu* 
tion  referred  to  in  that  bill  of  exceptions  are  competent  evidence 
for  the  defendant,  and  if  so,  whether  in  case  of  the  introduction 
of  both,  or  either  of  them,  in  evidence,  the  rule  which  makes 
the  act  and  declarations  of  one  co-tresspasser  evidence  against 
another,  could  be  considered  applicable  to  this  case, — are  mat- 
ters on  which  we  must  not  be  understood  as  having  expressed 
an  opinion. 

As  the  rulings  of  the  circuit  court  are  in  conflict  with  the 
principles  we  have  laid  down,  its  judgment  must  be  revezaedi 
and  th')  cause  remanded. 
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fnleot!  JBoMT.  /Wi^,  36Id.  342;  Bkkmoodr.  JfiOcr, 7S U.  lU. 

Wbo  abs  Co-tubpabubs:  Kkhmod  ▼.  JfiBr,  7S  Am.  DeOi  IS^  sadnsle 
IS7*  where  the  eabject  ii  fnlljr  JfiinnMid 
Ak.  Dbo.  Vol  LXXXH— 47 


CASES 


or  noi 


STJPBEME   COTJBT 


GALIFOBNIA. 


EIeane  V.  Gaknoyah: 

[21  CAuroBiriA,  38LJ 
QumtAKCM  lo  Plaintot  in  Ejicnmrr,  Who  Rbuk  or 

'  noir  M  erldanoe  of  title,  is  admiflsible  in  oYidflBM^  in  curniwrtinn  witk 
proof  of  entry  and  oocapation  under  it,  for  the  pupoM  of  elwwiig  tht 
extent  and  bonnderiea  of  the  premises  of  which  he  ftUimed  pe«SBnsB» 
altfaoagh  no  title  is  shown  in  the  grantor  at  the  time  of  the  execntiiQn  el 
noh  oonTeyanoe. 

CAZ  DllD  IB  VOT  AranUBLB  A8  EVIDSNGB  OF  ToUt  WITHUUT  FMOEVtiuil 

all  the  requirements  of  the  law  anthorisng  its  ezeoation  hare  been  eom- 
pUedwith. 

Buiurm  MAmro  Tax  Died  Puma  Fagib  Bvii>mhm  of  TEAxana  oi 
TnxjK  of  the  delinqnent  oan  apply  only  to  deeds  exeented  npen  a  sale  for 
taxes  levied  sabeeqnent  to  its  epaotment. 

Vo  PBXBUifFTioir  n  Induloid  that  Offiooeb  AonsG  vmam  Naked  Staxv 
TORT  PowiB,  with  a  Tiew  to  direst  vpon  certain  oontingenoies  the  titlt 
of  the  dtiaen^  has  done  his  dvty  and  oomplied  with  the  law;  the  par- 
chaser  relying  npon  the  exeontion  of  the  power  mnst  show  that  eveiy 
preliminary  step  prescribed  by  the  law  has  been  followed. 

TBMMuwmoisB  IN  Favob  of  Tax  Dxkd  vbom  Lapsx  of  Tims  since  its  ei»- 
cation,  and  the  possession  of  the  grantee  vnder  it»  can  be  indulged  ooly 
In  favor  of  acts  between  the  assessment  and  the  executicm  of  the  Ui 
deed;  but  no  presnmption  can  be  indulged  in  favor  of  the  assessment 
itself,  which  is  the  foundation  of  all  subsequent  proceedings.  It  is  only 
the  intermediate  proceedings,  if  any,  that  can  be  presumed  in  such  csBaa. 

AUJNATiONs  nr  CoMFLAiirr  or  Vobmmb.  AonoN,  Bbouobt  bt  PLAnmrr 
against  his  agent  to  recover  damages  for  permitting  premises  to  be  soM 
for  taxes,  that  by  reason  of  the  neglect  of  the  agent  the  premiaeo  ware 
sold  and  redemption  was  not  made;  that  the  sale  theraby  became  abs»* 
Inte,  and  that  in  consequence  he  sustained  damages, — are  not  admisttbit 
'in  evidence,  in  an  action  of  ejectment,  as  an  *^"***"**"  of  title  in  the  per* 
Phaser  at  the  tax  sale;  nor,  even  if  they  amounted  to  an  admission,  wtM 
Uuj  operate  to  transfer  snoh  title. 
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Xax  Dbid  is  Pkofiblt  Bxoluhed  wor  Ungukiazbtt  or  DiacKDraiov, 
where  the  properly  is  therein  deeoribed  as  '^a  lot  on  Dapont  Streel^ 
137  feet  and  6  inchea  from  the  northweat  oomer  of  Waahington  Streel^ 
with  the  improTementa  thereon^  — 12  z  100." 

DsoBZPEioN  OF  FBomefT  XH  Tax  Dud  mm  vm  Cebxajx  nr  Itbilv,  and 
not  aneh  aa  to  require  eridanoe  aUunde  to  render  it  certain. 

pAmiT  or  Taxmb  bt  Obaxtbi  xh  Tax  1>mmd  for  a  portion  of  the  tfana  he 
waa  in  poaManon  under  saoh  deod,  ia  not  of  itael^  diaoonneoted  wift 
other  circuBMrtancet^  eridanoe  that  the  owner  haa  abandoned  the  piQ|^ 


▼una  OF  IvnovDODm  OAnror  bb  8n  oiv  AOAxmnr  Damaab  in  ^^m^ 
mont^  where  no  foondation  ia  laid  in  the  alkgpitiQna  of  the  anawer  te 
any  pcool  on  the  sab jept. 

^uiunttf  OF  Abaxdohmuit  of  Pbopbbtt  n  Qhb  of  Ibtbmtiob  of  Wfalflll 
the  jnry  ia  to  jndge  ezehiaiTely,  and  in  order  to  do  ao  they  rnnsl  take 
into  oonaideration  all  the  iactu  and  eireunstanoea  before  them. 

ABAHDOnEBirr  hat  BB   ImJBRBXD  xh    SoMB   GASBi   IBOIC    liAPn  OF  TOD^ 

and  the  delay  of  the  first  oconpant  in  aaaerting  hia  daim  to  the  poasea 
akm  against  partiea  sabaeqnently  entering  npcn  the  premiaaa;  bat  in 
aoeh  oaaes  the  lesTing  of  the  premiaaa  most  hare  been  TolantaKyy  and 
withoat  any  expressed  intention  to  resame  the  possession. 

WwasBM  PEBaojr,  whbb  Hb  Cxabbs  to  Ooouft  Pbxmibbs  ih  TwrnmnKf 
iMkywB  AoBHT  in  oharge  of  them,  thia  faet  ia  in  itself  aoffioiant  to  rabat 
the  presamption  of  abandonnient  arising  from  the  fact  that  he  osaaed 
to  oooapy  them;  and  to  render  the  qneation  whether,  in  fao(^  he  did  or 
did  not  abandon  them,  one  for  the  oonsideration  of  the  jury. 

Fabst  whoo  Posbbbdov  was  Aoquibbd  bt  ImrRusioN  uiov  FBsa 
BaoBiB  of  another  cannot  invoke  the  proteotioa  of  the  Van  Neas  otdi- 
nanoop  by  which  the  city  of  San  Ftranciaoo  relinqaished  and  granted  all 
her  claim  and  title  to  certain  land%  to  the  partiea  in  the  actual  poasessiwi 
thereof  by  themselvss  or  tenants^  dnring  the  period  named  in  the  ordi- 
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B  Coaxwuansa,  or  becaaae  the  coort^  looking  at  the  testimony  aa  writ* 
ten  down,  woold  haTO  come  to  a  diffsrent  conclusion  from  that  rsaohed 
I7  the  jury,  who  had  the  witneeses  before  them. 
Kmbbbbiov  of  Bxal  Estaxb  is  Bvxi>BBaB  OF  SxiBXH  IB  Fbb  in  the  parly 
in  possession,  and  no  further  or  higher  eridenoe  of  title  is  required  to 
enable  a  pUintiflf  ^i*^»wit«g  under  him  to  reoorer  in  ejectment,  until  the 
defendant  ahows  an  anterior  possession,  or  traoea  title  from  a  paramount 


IhDBBXKABT    IB   EjBOIMXBT  01   BOT   Tt-wiXA»mf%    WBtM    LXABKLIIT    FOB  USB 

ABX>  OoouPAXXOB  beoanse  he  is  a  mere  tenant  of  another,  and  haa  paid 
rent  to  him.  The  plaintiff  must  look  to  the  oooupant  of  tiie  prsmisns  Isi 
oompenaation  for  their  uae,  and  the  ooonpanf a  reooonsb  ia  ■oeh  easa^  is 
upon  hia  landlord. 


Bjsotxsnt.    The  opinion  stateB  the 

Earl  BarUeU^  tot  the  appellant 
B*  8.  Love^  tor  the  respondent 
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By  Coarty  Fna^,  C.  J.  This  is  an  action  for  the  possession 
of  certain  real  estate  situated  within  the  city  of  San  Fran- 
cisco. The  plaintiff  bases  his  right  to  recover  upon  title  aa 
evidenced  by  the  possession  in  1850  and  1851  of  one  Mondo- 
let,  through  whom  he  claims.  The  defendants  rely  upon  two 
tax  deeds,  one  executed  by  the  treasurer  of  the  county  of  San 
Francisco,  in  March,  1851,  and  the  other  executed  by  the  tax 
collector  of  the  city  and  county  of  San  Frandsco,  in  June, 
1858,  and  upon  an  alleged  abandonment  of  the  premises  by 
Mondolet,  and  the  operation  of  the  Van  Ness  ordinanoe.  On  the 
trial,  the  plaintiff  produced  and  gave  in  evidence,  against  the 
objection  of  the  defendants,  a  conveyance  of  the  premises  firom 
one  Ramires  to  Mondolet,  executed  in  April,  1851,  and  then 
proved  that  Mondolet  was  in  the  possession  of  the  premises 
in  1850,  and  occupied  them  until  June,  1851;  that  during  thia 
period  there  was  a  two-story  building  thereon,  which  Hondo- 
let  used  as  a  restaurant  until  it  was  destroyed  by  fire;  and 
that  the  defendants  were  in  the  possession  at  the  oommenoe- 
ment  of  the  action.  The  plaintiff  also  gave  proof  of  the  valua 
of  the  use  and  occupation. 

The  tax  deeds  offered  by  the  defendants,  and  the  evidence 
In  connection  with  them,  were  excluded  upon  the  objection  of 
the  plaintiff.  Proof  of  the  payment  of  taxes,  as  evidence  of 
ownership  by  the  defendants  and  of  abandonment  by  Mondo- 
let, was  rejected;  and  the  alleged  abandonment  was  submitted 
upon  other  proof  as  a  question  of  fact  to  the  jury.  The  court 
refused  to  admit  evidence  of  the  value  of  the  improvements 
as  a  set-off  to  the  damages  claimed,  and  held  that  the 
Van  Ness  ordinance  had  no  operation  in  favor  of  the  de- 
fendants. The  jury  found  for  the  plaintiff,  and  assessed  his 
damages  at  three  hundred  dollars,  and  judgment  was  entered 
upon  the  verdict. 

Various  errors  are  assigned  for  a  reversal  of  the  judgment. 
These  arise  upon  the  ruling  of  the  court  below  in  admitting 
the  conveyance  from  Ramirez  to  Mondolet;  in  excluding  the 
tax  deeds  and  evidence  offered  in  connection  with  them;  in 
rejecting  proof  of  the  payment  of  taxes  and  the  value  of  the 
improvements;  and  upon  the  instructions  to  the  jury  on  the 
question  of  abandonment,  and  the  operation  of  the  Van  Ness 
ordinance;  and  upon  the  refusal  of  a  new  trial  for  the  alleged 
insufficiency  of  the  evidence  to  justify  the  verdict. 

1.  The  conveyance  from  Ramirez  to  Mondolet  was  admi»* 
lible,  as  showing  the  extent  and  boundaries  of  the  premises 
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of  which  Mondolet  claimed  possession.  If  Bamires  had  no 
tiUOy  of  course  no  title  passed  bj  his  conveyance,  and  the  de- 
fendants were  not  prejudiced  by  its  introduction  in  evidence. 
2.  The  tax  deed  of  the  county  treasurer,  executed  in  March, 
1861,  was  inadmissible  without  preliminary  proof  that  all  the 
requirements  of  the  law  authorizing  its  execution  had  been 
complied  with.  The  statute  which  makes  a  tax  deed  prima 
facie  evidence  of  the  transfer  of  the  title  of  the  delinquent, 
had  not  then  been  passed.  That  statute  only  applies  to  deeds 
executed  upon  a  sale  for  taxes  subsequently  levied.  Nor  was 
any  presumption  to  be  indulged  that  the  treasurer,  and  the 
officers  whose  acts  preceded  his,  had  complied  with  the  law. 
It  was  not  a  case  in  which  presumptions  could  be  indulged 
that  the  officers  had  done  tiieir  duty.  They  acted  under  a 
naked  statutory  power,  with  a  view  to  divest,  upon  certain 
contingencies,  the  title  of  the  citizen,  and  in  aU  such  cases 
the  purchaser  relying  upon  the  execution  of  the  power  must 
show  that  eveiy  preliminary  step  prescribed  by  tiie  law  has 
been  followed:  WiUiaws  v.  PeyUmj  4  Wheat.  78;  Varich  v. 
Tollman,  2  Barb.  113.  Nor  was  any  presumption  to  be  in- 
dulged  tiiat  all  the  preliminary  steps  had  been  followed  from 
the  length  of  time  the  deed  had  been  executed,  and  the  grantee 
had  been  in  the  possession  of  the  premises.  There  are  many 
transactions  of  which  it  is  impossible  or  extrer  icly  difficult, 
after  the  lapse  of  littie  time,  to  produce  the  pr  per  evidence, 
and  in  favor  of  the  regularity  of  which  presui  options  are,  in 
consequence,  made  by  the  law.  "Thus,"  aiys  Greenlea^ 
^where  an  authority  is  given  by  law  to  executors,  administra- 
tors, guardians,  or  other  officers,  to  make  saley  of  lands  upon 
being  duly  licensed  by  the  courts,  and  they  are  required  to 
advertise  the  sales  in  a  particular  manner,  and  to  observe  other 
formalities  in  their  proceedings,  the  lapse  of  sufficient  time 
(which  in  most  cases  is  fixed  at  thirty  years)  raises  a  conclu- 
fiive  presumption  that  all  the  legal  formalities  of  the  sale  were 
observed.  The  license  to  sell,  as  well  as  the  official  character 
of  the  party,  being  provable  by  record  or  judicial  registration, 
must  in  general  be  so  proved,  and  the  deed  ii5  also  to  be  proved 
in  the  usual  manner;  it  is  only  the  intermediate  proceedings 
that  are  presumed.  ProhaiiB  extremis  prsssumurUur  media. 
The  reason  of  this  rule  is  found  in  the  great  probability  that 
the  necessary  intermediate  proceedings  were  all  regularly 
had,  resulting  from,  the  lapse  of  so  long  a  period  of  time,  and 
the  acquiescence  of  the  partiea  adversely  interested,  and  in 
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{he  great  nnoertainty  of  titles,  as  well  as  the  other  public  mia- 
chie£9,  which  would  result  if  strict  proof  were  required  of 
facts  so  transitory  in  their  nature,  and  the  eyidenoe  of  which 
is  so  seldom  preserved  with  care.  Hence,  it  does  not  extend 
to  records  and  public  documents,  which  are  supposed  always 
to  remain  in  the  custody  of  the  officers  charged  with  their 
preservation,  and  which  therefore  must  be  proved,  or  their 
loss  accounted  for  and  supplied  by  secondary  evidence'':  1 
Greenl.  Ev.,  sec.  20.  If,  in  accordance  with  the  reasons  thu» 
stated  by  Greenleaf,  presumptions  could  be  indulged  in  sui^ 
port  of  any  of  the  preliminary  acts  essential  to  the  exercise  of 
the  power  of  sale  by  the  county  treasurer,  in  the  present  case^ 
they  could  only  be  indulged  in  favor  of  the  acts  between  the 
assessment  and  the  execution  of  the  tax  deed;  none  could  be 
indulged  in  favor  of  the  assessment  itself,  which  was  the  fixm- 
dation  of  all  subsequent  proceedings.  The  assessment,  con- 
sisting in  the  listing  and  valuation  of  the  property  for  the 
purpose  of  taxation,  was  also  matter  of  record  kept  by  the 
assessor,  and  delivered  by  him  to  the  auditor  of  the  county. 
From  it,  after  it  had  been  corrected  by  the  board  of  equalixsp 
tion  of  the  county,  the  duplicate  was  prepared,  upon  which  the 
treasurer  proceeded  to  demand  the  tax  and  sell  the  property. 
This  record  of  the  assessment  was  not  produced,  nor  was  any 
evidence  offered  of  the  assessment,  or  of  any  of  the  acts  made 
by  the  statute  essential  prerequisites  to  the  sale.  The  valid- 
ity of  the  deed  of  the  treasurer  was  rested  upon  presumptions 
in  favor  of  the  acts  of  public  officers,  and  the  lajMe  of  time 
since  it  was  executed  and  the  grantee  has  been  in  possessioQ 
of  the  premises. 

In  connection  with  this  tax  deed,  the  defendants  offered  the 
complaint  of  Mondolet,  in  an  action  brought  by  him  against 
one  Dufan,  as  constituting  an  admission  of  title  in  the  defend- 
ant Dumartheray.  It  was  rejected  as  evidence  for  the  pur- 
pose stated,  but  was  subsequently  admitted  as  evidence  of 
abandonment.  The  action  was  brought  to  recover  damages 
from  Dufan,  who  was  Mondolet's  agent,  for  having  allowed  the 
premises  to  be  sold  for  taxes.  In  the  complaint,  the  plaintiff 
alleges  that  in  consequence  of  the  neglect  of  his  agent,  the 
premises  were  sold,  and  redemption  was  not  made,  and  that 
the  sale  thereby  became  absolute,  and  that  he  had  in  conse- 
quence sustained  damages  to  the  amount  of  fifteeu  hundred 
dollars.  These  statements  do  not  amount  to  an  admission  of 
title  in  the  purchaser  at  the  tax  sale,  and  even  if  they  did^ 
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the  admiMlon  would  not  operate  to  transfer  saoh  title.  Thqr 
only  show  that  Monddet  believed  that  he  had  eofbied  to  a 
oertain  amoimt  from  the  n^ligenoe  of  his  agent 

The  tax  deed  from  the  collector  of  the  city  and  connty  ol 
San  FranoiBCOy  executed  in  June,  1858,  was  properly  excluded 
tai  uncertainty  in  the  deecriptkm  by  which  the  properly  was 
assessed  and  soldi  as  set  fbrth  in  thedeed  itselfl  The  descrip- 
tion is  as  follows:  ^^A  lot  on  Dupont  Street,  187  feet  and  6 
inches  from  the  northwest  comer  of  Washington  Street,  with 
the  improvements  thereon, — 12  x  100."  This  description  does 
not  state  where  Dupont  or  Washington  streets  are  situated, — 
whether  in  or  out  of  the  city  of  San  Frandsca  But  assuming 
that  streets  by  these  names  exist  in  the  city  of  San  Francisco, 
it  does  not  appear  in  which  direction  from  the  northwest  cor- 
ner of  Washington  Street  the  lot  assessed  is  distant  187  feet 
and  6  inches.  Nor  does  the  description  give  the  dimensions 
or  form  of  the  lot,  or  show  in  what  direction  its  lines  run  after 
the  distance  from  Washington  Street  is  reached.  The  figures 
^  12  X  100"  in  the  deed  are  as  unintelligible  as  so  many 
hieroglyphics,  whatever  technical  meaning  may  be  attached 
to  them  by  the  custom  of  auctioneers,  assessors,  and  property 
holders  in  the  city  of  San  Frandsca  In  advertising  the 
property  for  sale,  the  collector  fidlows  the  description  in  its 
assessment^  and  the  assessor  is  expected  to  give,  and  should 
give,  the  description  in  ordinary  language,  and  not  by  signs 
in  use  by  a  particular  class  in  a  particular  locality,  llie  fig- 
ures may  apply  to  diflbrent  standards  of  measurement, — to 
inches,  feet,  or  varas,  —  and  by  all  these  standards  the  dimen- 
sions of  property  are  given  in  conveyances  in  San  Francisco. 
It  is  not  suffident  that  a  similar  description,  in  a  contract  or 
conveyance  between  individuals,  might  be  shown  by  parol  evi- 
dence to  have  been  intended  for  particular  premises.  The 
description  must  be  certain  of  itself,  and  not  such  as  to  require 
evidence  aliunde  to  render  it  certain.  The  statute  requires 
the  collector,  in  his  publication  of  the  delinquent  list,  to  give 
**  such  a  condensed  description  of  the  property  that  it  may  be 
easily  known";  Bevenue  Act  of  1857,  sec.  15.  A  description 
which  cannot  be  made  intelligible  without  resort  to  extrinsio 
evidence  is  not  one  of  this  character.  Certainty  in  the  de- 
scription is  required  to  apprise  the  owner  that  his  property  is 
advertised  for  sale,  and  to  enable  him  to  prevent  the  sale  by 
the  payment  of  the  taxes  thereon,  and  to  impart  information 
to  bidders  of  the  actual  extent  and  location  of  the  premises  to 
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be  sold.  All  Bubsequent  proceedings  depend  upon  this  cer- 
tainty. An  inaccurate  or  an  uncertain  description  de&ats 
every  step  subsequently  taken,  and  as  we  have  already  said^ 
the  uncertainty  cannot  be  cured  by  evidence  aliunde.  ^' A  de> 
scription,"  says  Blackwell,  ^^  sufficiently  dear  to  convey  land 
between  man  and  man,  and  whichi  if  contained  in  an  agree* 
ment  to  convey,  would  authorise  a  court  of  equity  to  decree  a 
specific  ezecutiony  will  not  answer  in  the  proceedings  to  en- 
force the  collection  of  a  tax.  In  the  case  of  private  transac- 
tions, the  courts,  in  construing  the  documents,  endeavor  to 
collect  the  intention  of  the  parties,  and  give  that  intention 
effect.  If  a  latent  ambiguity  exists  in  the  description,  parol 
evidence  is  resorted  to  for  the  purpose  of  e^laining  it,  and 
giving  to  the  intention  of  the  parties  complete  operation;  and 
when  the  estate  intended  to  be  conveyed  is  sufficiently  de- 
scribed in  the  deed,  or  other  writing,  the  addition  of  a  drcum- 
stance,  fSeJse  or  ndstaken,  will  be  rejected  as  surplusage,  in 
order  to  carry  the  intention  into  effect.  But  in  these  tax  pro- 
ceedings, the  owner  of  the  estate  has  nothing  to  do^ — he  in- 
tends notliing;  the  government  is  acting  through  its  agents, 
in  hostility  to  him,  and  with  a  view  of  enforcing  the  oollection 
of  a  tax  from  him":  Blackwell  on  Tax  Titles,  162;  Tollman  v. 
White,  2  N.  Y.  70;  Dike  v.  Leioie,  4  Denio,  288. 

8.  The  proof  as  to  the  payment  of  taxes  was  properly  ex- 
cluded. Title  to  another  man's  property  cannot  be  acquired 
by  the  payment  of  the  taxes  thereon.  And  the  payment  of 
the  taxes  by  the  occupant,  in  the  present  case,  for  a  portion  of 
the  time  he  was  in  possession,  was  not  of  itself,  disconnected 
from  other  circumstances,  evidence  that  the  owner  had  aban- 
doned the  property. 

The  value  of  the  improvements  could  not  be  set  off  against 
the  damages  claimed,  as  no  foundatiim  was  laid  in  the  allog^ 
tions  of  the  answer  for  any  proof  on  the  subject 

4.  The  charge  to  the  jury  on  the  subject  of  abandonment 
was  correct.  The  charge  was,  that  the  question  of  abandon- 
ment was  one  of  intention,  of  which  the  jury  was  to  judge 
exclusively,  and  that  in  order  to  do  so,  they  must  take  into 
consideration  all  the  facts  and  circumstances  before  them. 
The  question  was  correctly  stated;  it  was  plainly  one  of  inten* 
tion,  to  be  gathered  from  the  fetots.  There  was  little  evidence 
on  the  subject, — none  from  which  the  court  would  have  been 
warranted  in  taking  it  from  the  jury.    There  are  cases,  un* 
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donbtedly,  in  which  an  abandonment  may  be  inferred  from 
the  lapse  of  time,  and  the  delay  of  the  first  occupant  in  assert- 
ing his  claim  to  the  possession  against  parties  subsequently 
entering  upon  the  premises.  But  in  such  cases,  the  leaving  of 
the  premises  must  have  been  voluntary,  and  without  any 
expressed  intention  to  resume  the  possession.  In  the  case  at 
bar,  it  appears  that  when  Mondolet  ceased  to  occupy  in  person 
the  premises,  he  left  an  agent  in  charge  of  them.  TldB  cir- 
cumstance is  of  itself  sufficient  to  rebut  the  presumption  of 
abandonment  arising  firom  the  foot  that  he  ceased  to  occupy 
them,  and  to  render  the  question  whether,  in  fact,  he  did  or 
did  not  abandon  them,  one  for  the  consideration  of  the  jury. 

There  was  no  error  in  the  charge  of  the  court  that  the  Van 
Ness  ordinance  had  ,no  operation  in  tavor  of  the  defendants. 
By  that  ordinance  the  city  relinquished  and  granted  all  her 
title  and  claim  to  her  lands,  with  certain  exceptions,  to  the 
parties  in  the  actual  possession  thereof,  by  themselyes  or  ten- 
ants, on  or  before  the  1st  of  January,  1855,  prpyided  such  pos- 
session was  continued  up  to  the  introduction  of  the  ordinance 
in  the  common  council;  or  if  interrupted  by  an  intruder  oi: 
trespasser,  had  been  or  mig^t  be  recovered  by  legal  process. 
The  defendant  Dumartheray  was  in  the  actual  possession  of 
the  premises  in  controversy  at  those  periods,  but  it  was  a  pos- 
eession  acquired  by  intrusion  upon  the  prior  rights  of  Mondo- 
let In  determining  the  question  wheUier  or  not  there  had 
been  such  intrusion,  Dumartheray,  and  those  claiming  under 
him,  could  not  invoke  the  protection  of  the  ordinance. 

6.  Some  doubt  is  thrown  upon  the  evidence  of  the  witness 
for  the  plaintiff,  from  the  contradiction  between  his  testimony 
and  statements  in  the  complaint  filed  by  Mondolet  agaiost 
Dnfan.  Still  the  plaintiff's  case  would  not  be  materially 
changed  if  we  suppose  the  personal  occupation  of  the  prem- 
Isea  by  Mondolet  ceased  in  September,  1850,  and  that  the  sub- 
sequent occupation  until  the  fire  in  June,  1851,  was  by  his 
agent.  The  question  of  the  prior  possession  of  Mondolet  was 
distinctly  left  to  the  jury,  and  there  is  not  sufficient  in  the 
doubts  created  as  to  the  statements  of  the  witness  to  justify 
any  interference  with  their  action.  A  verdict  is  not  to  be  dis- 
turbed  where  the  evidence  is  merely  confiicting.  The  jury 
having  the  witnesses  before  them  are  the  most  competent 
judges  of  the  weight  to  be  attached  to  their  testimony;  and  it 
it  not  sufficient  tiiat  an  appellate  court,  looking  at  the  teatl- 
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mony  as  It  b  written  down,  would  oave  ooma  to  a  diffemit 
oonclasioiL 
Judgment  afBimied. 

CoPB  and  Norton,  JJ.,  oonctured. 

The  appellants  applied  for  a  rehearing  on  the  groonda: 

1.  That  the  court  had  not  in  its  opinion  passed  upon  tlia 
question  whether  the  tax  deed,  under  which  Dumartheraj  en- 
tered, and  which  was  found  invalid,  was  or  was  not  sufficient 
to  constitute  a  color  of  title,  and  therefore  a  good  defense  to 
prior  possession. 

2.  That  as  against  the  defendant  Cannovan  the  judgment 
should  he  modified,  so  that  no  damages  for  the  value  of  th» 
use  and  occupation  should  be  recoverable  against  him,  as  ii 
appeared  from  the  record  that  he  was  a  tenant  of  Dumarthe- 
ray,  and  paid  rent  to  him. 

FixLD,  C.  J.,  delivered  the  opinion  of  the  court  on  the  pe- 
tition. 

The  possession  of  Mondolet  was  evidence  of  seisin  in  fee  in 
him,  and  no  fixrther  or  higher  evidence  of  title  was  required  to 
enable  the  plaintiff,  claiming  through  him,  to  recover,  until  the 
defendant  had  shown  an  anterior  possession,  or  had  traced  title 
fix>m  a  paramount  source:  Day  v.  Alveraonj  9  Wend.  223;  HUt 
V.  Draper  J 10  Barb.  458.  It  is  immaterial  in  this  view  whether 
we  consider  the  tax  deed  to  Dumartheray  sufficient  to  consti- 
tute color  of  titie  or  otherwise. 

The  foot  that  Cannovan  was  a  mere  tenant  of  Dumartheray, 
and  had  paid  rent  for  the  premises,  does  not  release  him  from 
liability  to  the  plaintiff.  The  action  of  ejectment  lies  only 
against  the  occupant  of  the  premises,  and  to  him  the  plain- 
tiff must  look  for  compensation  for  their  use.  If  Cannovan 
has  already  paid  the  rent,  he  can  have  recourse  upon  his  land- 
lord for  any  further  sum  he  may  be  compelled  to  pay  by  the 
present  action. 

Rehearing  denied. 

Cops,  J.,  concurred. 

Pbiob  Posamoir  is  Kvuwioa  or  Tixli  nr  BjaonmiT:  See  Bkd  t. 
IMros,  70  Am.  Dea  617,  note  020^  where  other  caeee  are  oolleoted.  Am  » 
geaenil  mle^  where  a  perty  entera  in  good  faith  upon  land,  with  oolor  of 
titles  under  a  deed  pmporting  to  oooTqr  tlM  hmd  with  apeoifio  honndariee^ — 
no  peraon  being  in  the  adTerse  ponenion  at  the  time^ — and  he  takes  and 
holds  aotual  possession  of  a  part^  bomaJUkf  claiming  title  and  possession  of  tho 
whole  tract  described  in  the  deed,  he  is  to  be  deemed  to  have  the 
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of  the  whole  tnet  within  tiio  boondariM  of  the  deed:  BU  t.  TiMt^  S8  Od. 
437,  citing  the  priaoipel  oaae.  Possetnon  is  eridence  of  eeiefai  in  fee  in  the 
pertj  in  poesetrion,  and  no  further  or  hiji^er  evidence  of  title  is  rwjoired  to 
enable  a  party  claiming  nnder  him  to  reoorer  in  ejectment,  nntil  the  defend* 
ant  shows  an  anterior  poesessioiii,  or  traces  title  from  a  paramoont  sonroe: 
Bkki  T.  Coleman,  25  Id.  141,  dting  the  principal  case.  A  deed  is  admissible 
in  eridence  to  show  the  boundaries  and  extent  of  the  possession  taken  nnder 
it^  althoQj^  there  is  no  testimony  that  the  grantor  had  title:  Id.  139;  WaUi 
T.  HiU,  88  Id.  488;  Mthtq^  t.  SUme,  2  CbL  140,  aU  citing  the  principal  case. 
In  ejectment^  possession  by  one  claiming  to  be  the  owner  in  fee  is  prma/ad* 
eridenoe  of  his  ownership,  and  throws  npon  his  adversary  the  burden  of  re- 
butting the  presumption  thus  raised:  Id.  189,  also  dting  the  principal  case. 

BniCT  OOKPLlAlfOB  WITH  Au.  BiQUIRIMENTB  OF  ^ATDTB  IB  NlOBSBAnT 

to  validate  a  tax  title:  See  JleOoAen  v.  Gent,  71  Am.  Deo.  421,  note  427»  wher# 
ether  eases  are  edPeoted, 

Rbgecals  in  Tax  Dkb>  as  BviDxiroB  of  OoxFLiAiroB  wrra  8tatutb< 
See  Woftkkig  v.  Webtttr,  71  Am.  Dee.  643,  note  647. 

Tax  Dxbd  is  Vom  fob  UiroxBTAiiiTr  whku  DncnipnoN  u  so  Ikoom- 
PLcn  as  to  require  the  aid  of  eztrinsio  evidence:  Wqfbrd  v.  McKinna,  76  Am. 
Deo.  63^  note  67,  where  other  cases  are  collected;  Oaneood  v.  Btuting$,  38  GaL 
224,  oiting  the  principal  case.  The  description  in  an  assessment  for  taxe» 
mnst  be  certain  of  itself,  and  not  such  as  to  require  evidence  aimnde  to  render 
it  certain:  People  v.  MahKmey,  66  Id.  288,  also  citing  the  principal  case. 

ADMisaioini  bt  Pabtt  nr  ms  FtiADiNaa  mat  bi  Usid  AOAiinr  Hmia 
another  action,  if  pertinent:  WarfM  v.  lAmieU,  71  Am.  Dea  614. 

ABAirDoitmHT,  What  Kbohbabt  to  Oomri'iTUTiy  ahx>  Evmnrcn  on  Bern 
Made  v.  BrauUon,  79  Am.  Dee.  88,  note  102;  Wvman  v.  ffurlbitrt,  40  Id.  461» 
note  464,  where  this  snbjeot  is  diwrnssed.  Abandonment  is  a  question  of  in- 
tsntion  to  be  determined  by  the  Jury:  Dcaie  v.  Perlejf,  80  CU.  636;  ifesn  r. 
JtrflhiL  86  Id.  839.  both  dtinff  the  nrinoiDal  case. 

▼bBSIOT  WIU.  hot  BB  SbT  AfllDB  AS  BBDTO  AaAIBBT  KfUIBIIU%  IHlleSi  fh» 
amift  oan  with  ^faK^Ammtm  A»tttA»  AmJk  it  is  nnantheriasd  br  M«*  tetAiweMwt 

Mme  T.  Sme^  66  Am.  Dea  489^  note  489^  when  other 
Onrtrww  T.  RfjimXie,  Id.  746^  note  746w 


BlOOKLBT  V.   FOWLBB. 
pL  OAuroBinA,  mj 
MoKxoAOBB  Who  Sblib  uhbkb  Powsb  Oohtaihbd  or  MomQAon^ 
ABB  Bboombs  Htiwbtj  PuBOHiSBB  indirectly  by  having  the  mortgaged 
premises  bid  in  for  himself,  such  sale  is  voidable  only,  but  not  void;  the 
legal  title  passes  thereby. 

AOXIOB    OF   BjaOIMBBT,  WHXBB   DlFBBBABT    ClADO   TIXLB    THBOUOB 

PoBOBAni  Madb  at  Salb  under  a  power  contained  in  a  mortgage^  an 
instruotion  in  these  words  is  erroneous:  *'If  the  Jury  believe  from  the 
evidence  that  M.  B.  McKinney,  the  mortgagee  mentioned  in  the  mort- 
gage made  by  A.  M.  Jackson  to  him  on  the  fifteenth  day  of  May,  1860^ 
employed  W.  H.  Fairchild,  the  purchaser,  to  attend  said  sale  as  his 
agent,  and  to  buy  in  the  property  specified  in  said  mortgage  at  said  sale 
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foriha  beoflfit  of  said  MoEinney  hinueU^  and  tbsft  «dd  Mrdhild  wasnoi 
»  homa  JUe  pnxoltaaer,  bat  pnTohawicI  nid  properfcjr  lor  nid  MrKinnny, 
Hid  tiiKfe  no  ^y«f»fi4  'ffatjon  was  pamd  botWMB  Mdd  lUrduId  and  aaid 
MoKmn<y,  thou  ilie  salo  was 


Ejxctmxht.    The  opinion  states  the  ease. 

Hall  and  Huggina^  for  the  appellants. 

B.  L*  Oodd  and  D.  W.  PerUy^  for  the  respondents. 

By  Court,  Nobton,  J.  This  is  an  action  to  recover  the  pos- 
session of  real  estate.  The  plaintiffs  and  defendants  both  claim 
under  A.  M.  Jackson,  the  latter  nnder  a  mortgage  sale,  and 
the  former  nnder  a  deed.  In  1850,  May  15th,  Jackson  exe- 
cuted a  mortgage  to  one  McEinney,  with  a  power  to  sell  on 
default  in  payment  of  the  mortgage  debt.  Acting  under  this 
power,  McKmney  sold  the  property  on  the  second  day  of  No- 
vember, 1850,  which  was  bid  in  by  one  Fairchild,  who,  on  the 
same  day,  reconveyed  the  property  to  McEinney,  and  the  lat- 
ter, on  the  twelfth  day  of  September,  1853,  conveyed  to  the 
defendant  Fowler,  who  took  possession  in  1854,  and  has  since 
occupied.  On  the  thirtieth  day  of  December,  1859,  Jackson 
made  a  deed  of  the  premises  to  the  plaintiff  Blockley,  and  this 
action  was  oommmiced  on  the  twenty-fourth  day  of  February, 
1860. 

On  the  trial,  upon  the  request  of  the  plaintifft,  the  court 
gave  the  following  instruction  to  the  jury:  '^If  the  jury  be- 
lieve from  the  evidence  that  M.  B.  McEinney,  the  mortgagee 
mentioned  in  the  mortgage  made  by  A.  M.  Jackson  to  him  on 
the  fifteenth  day  of  May,  1850,  employed  W.  H.  Fairchild,  the 
purchaser,  to  attend  said  sale  as  his  agent,  and  to  buy  in  the 
property  specified  in  said  mortgage  at  said  sale  for  the  benefit 
of  said  McEinney  himself,  and  that  said  Fairchild  was  not  a 
h<ma  fids  purchaser,  but  purchased  said  property  for  said  Mo- 
Kinney,  and  that  no  consideration  was  passed  between  said 
Faircldld  and  said  McEinney,  that  then  the  sale  was  void." 

This  charge  was  erroneous.  A  mortgagee  who  sells  under  a 
power  contained  in  the  mortgage,  and  becomes  himself  the 
purchaser  indirectly  by  having  the  mortgaged  premises  bid  in 
for  himself,  cannot  hold  it  against  the  mortgagor,  if  the  latter 
chooses  to  file  his  bill  to  set  aside  the  sale  or  to  redeem, 
provided  this  be  done  within  a  reasonable  time  after  being  aj^ 
prised  of  the  sale.  But  the  sale  is  not  void.  It  is  only 
voidable.  The  l^gal  title  passes:  Jackwa  v.  Vofn  Dalifmn^  6 
Johns.  48;  Jaeham  ▼.  WaJsK  14  Idu  4ff!i  Bergen  ▼.  Bmmm^  1 
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Caines  Cas.  1  [2  Am.  Dec.  281];  8lee  y.  Manhattan  Co.j  1 
Paige,  48;  Davoue  v.  FoMningy  2  Johns.  Ch.  252;  ScoU  v.  Free- 
landy  7  Smedes  &  M.  409  [45  Am.  Dec.  310]. 

It  is  also  insisted  that  the  sale  was  void,  (ki  the  ground 
that  the  notice  of  sale  required  by  the  power  was  not  giyen. 
Some  of  the  above  cited  cases  show  that  such  an  ineguIariCy, 
if  it  occurred,  might  have  been  acquiesced  in  by  the  mort- 
gagor, and  if  so,  the  sale  would  not  be  void.  It  is  impossible 
for  us  to  say  how  the  jury  might  have  found  upon  this  point, 
or  as  to  the  fi&ct  of  notice  having  been  given,  if  the  case  had 
been  properly  submitted  to  them,  because  under  the  instruc- 
tion given,  as  above  stated,  the  jury,  with  the  testimony  of 
Fairchild  as  to  his  having  purchased  for  McEinney  unques- 
tioned, could  not  have  done  otherwise  than  find  for  the 
plaintiff. 

For  this  error  the  judgment  must  be  reversed,  and  the  causa 
remanded  for  a  new  trial  The  costs  of  this  appeal  to  abide 
the  event. 

Field,  0.  J.,  and  Ck>PB,  J.,  concurred. 

IfoBmiioxi  wscB  Towma,  so  Sill  CAmror  Pdbokasi  at  tlM  salo  naidi 
madu  the  power:  See  Imbodm  t.  ffwUer,  79  Am.  Dea  116^  Bote  181  Bat  m 
■ele  inragnlarly  made  under  a  power  in  the  mortgege  mmit  etuidt  if  the 
f^«r  does  noi  aik  to  have  it  eel  aaidei  Benham  ▼.  Rewe^  56  Id.  HL 


DuTiL  V.  Faceboo. 

[31  OAUPOaVXA,  tfSb) 

Xr  Obim  ov  Law  has  Fan  Aoqvired  Jubibpiohoii  amx>  DiomsDCia^ 
wliere  eoati  of  Uw  and  of  equity  hare  ooncnrrent  jnriediotiQny  a  oowl 
of  equity  wiU  not  interfere  to  eet  aaide  the  judgment^  nnleee  the  party 
hae  Jbeen  prerented  by  lome  fraud  or  aocident  from  aTailing  himself  ol 
the  defense  at  law. 

lUTDTOBT  PBovmoN  ILumro  JuMMnT  n  AonoH .  Aiunrsv  Shebih 
CovoLusxvK  AOAcrsr  ms  Ln>xianniH»  when  the  latter  hae  been  aotifled 
of  the  action,  ie  founded  on  the  principie  that  the  action  i%  in  sabitMioe^ 
against  the  indemnxfier,  and  that  he  has  in  that  acQoa  an  opportunity  to 
make  any  defense  that  may  exist.  Where,  therefore^  the  indenmifler  has 
been  notified  of  sooh  action,  he  cannot  maintain  a  bfll  in  eqnity  to  set 
aside  the  judgment  obtained  therein. 


AcnoH  to  set  aside  a  judgment.    The  nfjgUkm.  9U»m  Um 


J7.  AUen^  for  the  appellant 

Jf.  8.  ChoiCt  toit  the  reqxxDdenfak 
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By  Coorty  Nobsoh,  J.  This  is  an  actum  in  the  nature  of  a 
bill  in  equity  to  set  aside  a  judgment  reooyered  by  Pacheoo 
against  Hunsacker,  wbo,  as  sheriflf,  seized  and  sold  certain  per- 
sonal property  of  Pacheco  under  an  execution  in  fayor  of  DutU 
against  Andegue.  Dutil  claims  the  right  to  maintain  this 
action,  on  the  ground  that  he  indemnified  the  sheriff  against 
damages  for  taking  said  property. 

It  appears  by  the  pleadings  that  when  the  action  by  Pacheoo 
against  Hunsacker  was  commenced,  the  latter  gave  Dutil  no* 
tice  of  the  action,  and  that  Dutil  took  charge  of  the  defense, 
and  by  his  own  attorneys  defended  the  action  fi!om  the  com* 
mencement  to  the  conclusion. 

Under  such  circumstances,  the  judgment  against  the  shezilf 
was  conclusive  evidence  of  his  right  to  recover  against  Dutil 
on  the  bond  of  indemnity,  by  the  provisions  of  section  645  of 
the  dvil  practice  act  By  virtue  of  section  659,  Dutil  might 
have  intervened,  and  defended  as  a  party  to  the  record,  as  he 
did  as  a  party  in  interest  in  the  name  of  the  defendant  on  the 
record. 

The  all^^  fraud  in  the  sale  of  the  property  by  Andegue  to 
Pacheco,  which  is  the  basis  of  the  present  action,. might  have 
been  litigated  in  that  action,  and  would,  if  proved,  have  de- 
feated the  action. 

Where  courts  of  law  and  equity  have  oononrrent  juiisdio- 
tion,  if  a  court  of  law  has  first  acquired  jurisdiction,  and 
decided  a  case,  a  court  of  equity  will  not  interfere  to  set  aside 
the  judgment,  unless  the  party  has  been  prevented,  by  some 
fraud  or  accident,  from  availing  himself  of  the  defense  at  law: 
Tndy  v.  Wanzer^  6  How.  141;  Allen  v.  Hcpmmy  1  Fieem.  (lUss.) 
276;  Norton  v.  WoodSj  22  Wend.  524;  SmUh  v.  Mclvery  9  Wheat 
532;  Haden  v.  Garden,  7  Leigh,  157. 

The  provision  of  the  civil  practice  act  making  the  judgment 
<x>nclusive  evidence  against  the  indemnifier,  when  he  has  been 
notified  of  the  action,  is  founded  upon  the  principle  that, 
under  such  circumstances,  the  action  is  in  substance  against 
the  indemnifier, — the  real  party  in  interest, — and  that  he  has 
in  that  action  an  opportunity  to  make  any  defense  that  may 
exist 

Supposii^,  then,  the  tactB  all^^  in  regard  to  the  action  at 
law,  and  the  notice  to  Dutil,  and  his  participation  in  the  do- 
ftnse,  to  have  been  satisfactorily  established,  and  this  mutt 
be  presumed  in  support  of  the  decree,  nothing  to  the  contracf 
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appearing  in  the  reoord,  we  thinks  the  deciee  dimuMing  the 
action  was  proper. 
Jadgment  affirmed. 

FiBLDy  C.  J.y  and  Copb,  JL,  ecnoarred. 


Whus  Two  OovBin  Pomumb  Oohoobbxrt  JuBmnonoNy  thst  am  fai 
-vldeh  Juiidietifln  of  a  obm  flz«l  sMmIim  will  rataln  it  for  fiaal  dispoiitftMu 
MarUl  T.  Xdh^  47  Am.  Bea  877»  note  881,  wliara  «llMr  «mm  are  ooQmML 

Thb  PBDrozPAL  om  n  oobd  ia  Sompioii  t.  QAfcygr,  8S  CU.  208^  to  tlio 
point  that  if  a  party  to  a  mit  baa  a  right  to  raiort  to  anotiiar  upon  hia  fiul* 
ore  in  tha  aotiaa  on  the  ground  thai  ha  ia  indanmifled  by  mioh  third  party, 
it  IB  dearly  hia  duty  to  giro  foil  notioe  to  tha  party  wiio  haa  agreed  to  in- 
danmij^  him  of  the  pandeney  of  tfaaaoil^  what  it  ia  ha  reqnirea  him  to  da  in 
Atb  mit.  and  tiia  onmenniiiiniifii  whioih  mar  ioHow  if  he  neglmrt  to  ^oftw»<i  tiio 
action.  It  ia  alao  dted  in  Xfina  t.  iiflbib  61 N.  H.  846,  to  tha  point  that  the 
fnnid  whioh  would  reqnire  the  intacpodtian  of  a  court  of  eqnity  mnat  be 
aoflh  aa  to  have  deprired  the  injvred  party  of  the  opportunity  to  afail  Urn- 
eelf  cl  hia  ri|^  ia  a  ooort  of  lawi  and  it  mnat  be  aa  independent  taa^  «i« 
mixed  with  any  iMilt  or  n^gBgenaa  cl  tiia  party  eeaking  tha  relief. 


WOODWABD  V,  LaZAB. 

[91  OAUvonmA,  ittLl 

JUm  BRASumD  torn  HonL  n  Tbadx-kabk  in  whidi  [,tha  propdatev 
haa  a  iwlaaUa  intereat  that  a  ooort  of  eqnity  will  proteat  agdaat  ia- 


^Tnum;  bt  Oime  PisnovLiB  Kau  to  Bmunve  la  Sisv  ov  Buamm 
done  1^  him  at  that  pleoe^  doea  not  thereby  make  tiia  name  a  fiztora  te 
tha  building,  nor  tranafer  it  to  the  Undlcrd  npon  tha  azpiiatioB  of 


Wmaam  hasMTom  cm  Vamm  or  Hotbl  b  Caloulatbd  to  DnomrB  Pmnjo 
into  the  belief  that  it  is  the  Mune  name  aa  the  original^  ite  nee  win  be 
teetiained  by  injnnotion,  aa  wbare  the  name  of  the  plaintiff 'a  hotd  ia  tha 
"What  Ohaar  Hooee^**  and  the  ddendant  npcini  a  hotd  nnder  the  name  of 
the '^Qrigfaid  What  Cheer  Honae^"  the  word  *'ongmal''being  painted  on 
tha  aign  in  amaller  lettere  than  the  reoidne  of  the  title. 

Afpbal  from  an  order  granting  and  an  order  refiunng  to 
-diieolYe  an  injunction.    The  opinion  states  the  case. 

Delot  Lalej  fiyr  the  appellants. 
8.  Heydet^fetdt^  for  the  respondent. 

By  Court,  Norton,  J.  This  is  an  appeal  from  an  order 
granting  and  an  order  refusing  to  dissdye  an  injunction  by 
^hich  the  defendants  are  restrained  from  using  the  name  of 
^What  Cheer  House"  as  the  title  or  name  of  a  hotel  in  th« 
dtj  of  San  Frandsoa 
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Woodward,  being  the  lessee  of  a  lot  of  land,  erected  upon  il 
a  building,  which  he  occupied  as  a  hotel,  and  to  which  he 
gave  the  name  of  the  ''What  Cheer  House."  Before  the  ex- 
pirahion  of  his  lease,  he  purchased  an  adjoining  lot,  uj)on  which 
he  erected  a  larger  building,  and  for  a  time  occupied  both 
buildings  as  the  What  Cheer  House,  the  principal  sign  being 
removed  from  the  first  and  placed  upon  the  seoond  build 
ing.  In  November,  1860,  he  surrendered  the  leased  premises, 
with  the  building  he  had  erected  on  them,  to  the  owners  of  the 
land,  but  continued  to  carry  on  the  business  of  the  What 
Cheer  House  in  the  building  he  had  erected  on  the  lot  he  had 
purchased.  In  January,  1861,  the  defendants  purchased  from 
the  owners  of  the  first-mentioned  lot  and  building,  and  opened 
there  a  hotel,  under  the  name  of  the  ^'Original  What  Cheer 
House," — the  word  ^'original"  being  painted  on  the  sign  ia 
smaller  letters  than  the  residue  of  the  title,  and  disposed  in 
such  manner  that  it  was  calculated  to  deceive  the  pablio  int» 
the  supposition  that  it  was  the  same  name. 

It  has  been  decided,  and  with  good  reason,  that  the  nam» 
established  for  a  hotel  is  a  trade-mark,  in  which  the  proprietor 
has  a  valuable  interest,  which  a  court  of  chancery  will  protect 
against  infringement:  Howard  v.  HenriqueBj  8  Sand.  72S. 
The  point  of  dispute  in  the  case  is  as  to  whom  the  name 
^' What  Cheer  House,"  as  a  business  sign,  belongs.  The  plain- 
tiff claims  that  it  belongs  to  him,  as  the  keeper  of  the  hotels 
which  he  continued  to  conduct  under  that  name  after  he  sui^ 
rendered  the  leased  premises;  while  the  defendants  claim 
that  it  is  the  designation  of  the  building  in  which  the  bosi* 
ness  under  that  name  was  firs^  conducted,  and  became  theirs 
when  they  became  the  owners  of  that  building. 

The  character  of  the  business  which  the  name  deeignatet 
seems  to  determine  that  the  name  pertains  to  a  building,  or  at 
least  to  a  business  conducted  in  a  particular  building,  rather 
than  to  the  calling  of  the  person  conducting  the  business.  If 
a  hotel-keeper  creates  a  reputation  for  his  business,  it  is  astha 
keeper  of  some  particular  house  at  a  known  location.  The 
''What  Cheer  House"  cannot  well  be  the  business  designation 
of  a  man  separate  from  a  house,  though  the  converse  may  very 
well  be.  But  conceding  that  the  name  of  a  hotel  must  per* 
tain  to  some  particular  house,  or  be  the  trade-mark  of  the 
person  as  the  keeper  of  a  particular  house,  it  does  not  follow 
that  the  name  becomes  inseparably  connected  with  the  bxdld* 
ing  to  which  it  was  first  applied.    The  name  is  not  a  '*  fixture.'* 
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A  penon  may  haye  a  rights  intereet,  or  property  In  a  partacn- 
lar  name  which  he  has  given  to  a  partionlar  hoosei  and  for 
which  hoose,  under  the  name  given  to  it,  a  reputation  and 
good-will  may  have  been  acquired;  but  a  tenant,  by  giving  a 
particular  name  to  a  building  which  he  applies  to  eome  par- 
ticular use,  as  a  sign  of  the  busineBS  done  at  that  place,  does 
not  thereby  make  the  name  a  fixture  to  the  building,  and 
transfer  it  irrevocably  to  the  landlord  In  this  case,  it  does 
not  appear  that  the  lessee  was  under  obligation  to  establish 
any  particular  business  on  the  demised  premises.  Doubtless, 
he  might  at  any  time  have  discontinued  the  business  of  a 
hotel-keeper,  and  established  in  its  stead  the  business  of  a 
merchant,  and  tor  this  purpose  have  discarded  the  business 
name  he  had  used  &r  his  hoteL  And  if  he  could  do  tliat,  it 
seems  to  fidlow  that  he  might  remove  fix>m  the  demised  prem* 
ises,  and  establish  a  hotel  at  another  place,  and  give  to  it  the 
name  he  had  used  at  the  first  locality.  This,  in  effect,  is  what 
the  plaintifl"  did.  Befixre  surrendering  the  demised  premises^ 
he  transferred  his  business,  and  the  name  under  which  it  was 
conducted,  to  another  building,  and  then  surrendered  the  de- 
mised premises  and  the  building,  with  no  special  name,  to  his 
landlords.  He  had  conducted  Uie  business  under  the  name 
of  the  ^  What  Cheer  House,''  at  his  new  locality,  at  least  from 
November  until  January,  while  the  old  building  remained  un« 
occupied,  and  before  it  was  opened  as  a  hoteL  He  had  in  this 
time,  if  he  had  no  other  claim,  established  an  exclusive  right 
to  the  name  as  the  trade-mark  fi>r  his  new  house.  Although, 
therefioe,  his  claim  to  protection,  so  far  as  his  right  results 
bcm  the  good-will  acquired  for  the  name  while  it  was  applied 
exclusively  to  the  demised  premises  may  not  be  sustainable^ 
he  is  entitled  to  protection  in  the  exdusive  useof  the  name  as 
proprietor  of  the  new  house. 
Order  aflftrmed. 

CkxpB,  J.,  conouned* 

TkAim-iUBX,  BmaDT  sob  ImrATiov  ovi  fits  Bmrmm  w,  A^H  78  Abl 
Dm.  402;  note  464^  wlMra  «llMr  caMS  m  oolkotod. 

Xn  PBsnnriU.  oasi  o  oixbd  in  Shomer  t.  Shfomet^  M  lowsi  Sll,  to  tlis 
point  thftl  if  tho  imitatUm  of  a  tndo-mark  is  oaloaUtiHl  to  dooolTO^  and  maj 
bo  takon  for  tho  original,  iti  nao  wiU  bo  reoferainod;  alao  in  Qdmum  ▼•  Emm^ 
«d(12S  Ifaai.  161,  to  tba  point  tbat  a  fan^  namo  for  a  koM  maj  bo  tho 
•■bloot  ol  a  tndo-mark. 
IM.  taa  Vou  Lzzzn- 
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MoCabthy  V.  Whttb. 

(31  GAUfOBHIA,  496^] 

Iftan  Aanm  m  TmmnmoKT  Kon»  Skrjksd  n  IfaBMASB  ot  Smub 
Dat%  n  Babmp  by  the  stetate  of  limitefeioa^  th*  iwnady  vpatt  tb* 
Bortgi^  u  also  btircd. 

Sbaxutb  or  LocRATioini  zs  Sxinm  ot  Refo0%  the  benefit  of  which  m»y 
be  lelinqtiiahed  by  the  party  inteneted,  bat  oumot  be  taken  from  hia 
wHhoat  hia  oansenti  The  riew  that  the  statute  prooeeda  upon  a 
■ui^tioQ  of  payment^  and  thai  the  effBot  of  an  aeknowledgment  ie  to 
tbiit  thia  preaumptioii,  and  pboe  the  debt  npon  iti  origiiial  lootini^  ia 
noir  exploded. 

WijauTm  or  LnoTAiBniB  AnroKDB  Fitoraonnv  to  Each  or  Two  o&  Mokb 
Tmmjkom  Joihtlt  Bovim^  and  an  acfcnowledgiiient  by  one  ia  not  avaflabla 
againat  another,  nnleaa  he  had  anthority  to  make  it  either  ezprenly  gtrea 
er  feaolting  from  the  ralataan  of  the  partiee;  and  thb  principle  it  appli- 
eable  in  caaee  where  an  attempt  ia  made  to  enforce  a  eecnrity. 

■nOIQUSlIT  PUBCBAflER  OT  MOBTOAOSD  PrBMIHIW  MAT  AVAIL  HniHETJ  OV 

Btasutm  or  LnoTATioirB  aa  a  defease  to  an  action  for  the  f orecloeiire 
cl  the  martgkffp  oommenoed  after  the  statate  has  mn  against  the  debt 
Beeued.  And  snoh  pnxohaser  ia  not  affMted  by  an  admowledgment  of 
the  debt  made  by  the  mortgagor  after  the  debt  waa  baned,  nor  by  an 
extsnaioa  of  the  time  of  payment  then  naide;  and  the  fact  that  the  mort- 
gagee^ when  he  received  sndh  acknowledgment  andf  eztended  the  time  of 
payment^  did  not  know  of  the  porohaae^  is  Immatwrisl,  where  the  period 
of  limitation  had  already  expired,  and  no  oonaideratien  waa  giren  for  the 
aeknowledgment. 
Wmaxj^  Z8  vmvEBL  PxasuiEXD;  and  where  it  ia  alleged,  the  facta  soafeaining  it 
must  be  clearly  made  ont.  Where^  therefore^  it  ia  aimply  ahown  that  a 
pecBon  acted  as  agent  in  procoring  a  note  and  mortgage^  and  in  reoeiTing 
interest  npon  the  note,  the  coort  win  not  infer  from  thia  that  hia  dstiea 
aa  agent  were  of  such  a  chacaoter  aa  to  prevent  him  from  oontraoting  in 
ralatien  to  the  property  on  which  the  debt  waa  aeomed. 

Action  to  foreclose  a  mortgage.    The  opinion  states  tbm 


W*  W*  StoWf  for  the  appellants 

O.  F.  and  W.  H.  Sharp  j  for  the  respondent. 

By  Court)  Cops^  J.  This  is  an  action  to  foreoloee  a  mort- 
gage executed  by  the  defendant  White,  upon  certain  real  estate 
in  the  connly  of  Santa  Cruz.  There  are  several  defendants, 
and  among  Ihem  is  one  Eugene  Kelley,  who  claims  the  prem- 
ises under  a  conveyance  from  White,  and  relies  upon  the  stat- 
ute of  limitations  as  a  bar  to  the  foreclosure.  The  mortgage 
debt  became  due  on  the  4th  of  March,  1854,  and  on  the  10th  of 
May,  1868,  a  portion  of  the  debt  having  been  paid,  the  parties 
had  an  accounting,  and  upon  ascertaining  the  balance  due,  ex- 
ecuted  a  writing  by  which  it  was  agreed  that  payment  of  such 
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twlance  shoold  not  be  enforced  nntQ  the  Ist  of  Jannarj,  1889. 
The  premises  were  conyeTed  to  Kelley  on  the  8th  of  April, 
1869,  and  the  conveyance  was  taken  by  him  with  notice  of  the 
preyions  transactions  between  White  and  the  plaintiff;  an 
agreement  to  convey,  however,  having  been  entered  into  on  the 
8d  of  April,  1856.  The  court  finds  that  this  agreement  was 
not  recorded,  and  that  the  plaintiff  had  no  notice  of  it;  that  ho 
left  the  state  in  1853,  and  was  absent  until  the  spring  of  1868; 
and  that  Kelley  acted  as  his  agent  in  taking  the  mortgage,  and 
in  the  management  of  his  business  during  his  absence.  The 
action  was  commenced  on  the  28th  of  October,  1859. 

The  case  of  Lord  v.  Jform,  18  CaL  482,  settles  the  question 
of  the  application  of  the  statute,  and  the  only  inquiry  is, 
whether  the  writing  of  May,  1858,  takes  the  case  out  of  its 
operation.  There  is  no  doubt  that  it  does  so,  as  against  White, 
but  Eelley  contends  that  it  is  ineffectual  as  against  him,  he 
being  the  equitable  owner  of  the  property  under  the  agree- 
ment of  1866.  The  property  is  an  undivided  interest  in  a  part 
of  a  tract  of  land  which  belonged  originally  to  White  and 
Shelley  jointly,  and  the  object  of  the  agreement  was  to  provide 
fur  a  partition  of  the  land.  It  set  forth  the  terms  of  the  paz^ 
tition,  and  stipulated  for  an  exchange  of  deeds,  fixing  no  time, 
however,  at  which  the  exchange  should  be  made,  but  stating, 
generally,  that  it  should  be  made  as  soon  as  it  could  be  legally 
done.  The  interest  covered  by  the  mortgage  was  to  be  deeded 
to  Eelley,  and  the  effect  of  the  agreement  was  to  vest  in  him  a 
right  to  a  deed  upon  the  performance  of  the  consideration  on  his 
part  This  right  constituted  an  interest  in  the  property  ad- 
verse to  the  mortgage,  and  when  the  statute  had  run,  and  a 
right  of  action  upon  the  mortgage  no  longer  existed,  it  was  not 
in  the  power  of  another  to  create  one  as  against  him.  The  most 
that  can  be  claimed  for  the  writing  is,  that  it  was  an  acknowl* 
edgment  of  the  debt,  and  treating  it  as  such,  no  effect  can  be 
given  to  it  except  as  between  the  parties.  We  say  this,  of 
course,  upon  the  assumption  that  Kelley  is  under  no  disability 
in  regard  to  the  agreement,  and  for  the  present  we  shall  con- 
nder  the  case  without  reference  to  the  objections  taken  in  that 
respect  For  the  purposes  of  the  case,  we  shall  assume  that 
the  acknowledgment,  so  for  as  it  is  operative  at  all,  takes  the 
case  out  of  the  statute  in  respect  to  the  mortgage  as  well  aj 
the  debt  It  was  formerly  held  that  statutes  of  this  nature 
proceeded  upon  a  presumption  of  payment,  and  that  the  e£foct 
of  an  acknowledgment  was  to  rebut  this  presumption,  dnd 
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place  ihe  debt  upon  its  original  footing.  This  view  is  now 
exploded,  and  the  statute  is  universally  regarded  as  one  of 
zepose,  the  benefit  of  which  may  be  relinquished  by  the  par^ 
interested,  but  cannot  be  taken  from  him  without  his  consent. 
If  two  or  more  persons  are  bound,  the  same  protection  im 
afforded  to  each,  and  an  acknowledgment  by  one  is  not  avails- 
able  against  another,  unless  he  had  authority  to  make  it» 
either  expressly  given,  or  resulting  from  the  relation  of  th» 
partieB.  The  effect  of  the  statute  in  this  respect  is  perfectly 
well  settled,  and  it  is  immaterial,  of  course,  whether  the  origin* 
nal  liability  was  personal  and  direct,  or  resulted  inddentalljr 
from  a  chaj|^  upon  property.  In  cases  of  personal  liability^ 
the  doctrine  as  we  have  stated  it  is  conclusively  established^ 
and  the  principle  is  equally  applicable  in  a  case  of  this  char- 
acter, where  an  attempt  is  made  to  enforce  a  security.  It  im 
dear,  therefore,  that  the  plaintiff  cannot  avail  himself  of  tho^ 
acknowledgment  as  against  Kelley,  unless  the  circumstance* 
of  the  case  are  such  as  to  preclude  Kelley  from  relying  upon 
the  agreement.  It  appears  that  the  plaintiff  was  ignorant  of 
its  existence,  but  as  he  parted  with  nothing  in  consideratioia 
of  the  acknowledgment,  he  is  not  in  a  position  to  complain  oa 
that  ground.  It  is  not  enough  that  he  acted  in  good  fiiitk,. 
and  without  notice.  The  acknowledgment  cost  him  nothing^ 
and  his  rights  under  it  are  not  those  of  an  encumbrancer  fer 
value.  If  the  debt  had  not  been  barred,  the  positiixi  of  the 
plaintiff  would  be  different;  having  no  notice  of  the  agree* 
ment,  if  he  had  suffered  the  statute  to  run,  relying  upon  the- 
acknowledgment,  he  would  be  entitled  to  protection.  As  the 
debt  was  barred,  however,  he  cannot  claim  that  his  rights 
have  been  prejudiced  by  the  want  of  notice,  for  the  acknowl- 
edgment  gave  him  none  which  could  possibly  be  affected  by  it^ 
The  question  in  regard  to  the  agency  is  a  more  difficult  one^ 
but  looking  solely  to  the  findings,  we  cannot  see  that  Kelley 
is  under  any  disability  on  that  account.  Until  the  mortgage- 
was  barred,  the  agreement  had  no  effect  upon  it;  and  so  fiir 
as  appears,  there  was  no  conflict  between  the  duties  of  Kdlej 
as  agent  and  his  interest  as  a  party  to  the  agreement  An 
agent  is  not  allowed  to  place  himself  in  antagonism  to  his 
prindpal  in  the  business  of  his  agency,  and  as  against  tibo 
prindpal,  he  can  derive  no  benefit  from  contracts  made  by 
him  in  violation  of  this  rule.  It  must  appear,  however,  that 
the  rule  has  been  violated,  and  we  are  not  to  indulge  pre* 
sumptions  upon  the  subject  for  the  purpose  of  depriving  a 
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party  of  the  fruits  of  his  engagements.  The  court  finds  in 
regard  to  the  agency  nothing  but  the  fact  of  its  existence,  and 
the  receipt  of  interest  upon  the  mortgage  debt,  the  particu- 
lar duties  devolving  upon  Kelley  as  agent  not  being  stated. 
We  cannot  infer  that  these  duties  were  of  a  character  which 
prevented  him  from  contracting  in  relation  to  the  prop- 
erty upon  which  the  debt  was  secured;  the  presumption  is 
that  they  were  not.  It  is  never  to  be  presumed  that  a  party 
has  committed  a  fraud,  and  where  fraud  is  alleged  for  the 
purpose  of  depriving  him  of  a  right,  the  facts  sustaining  it 
must  be  clearly  made  out.  The  charge  here  is,  that  the  agree- 
ment was  a  fraud  upon  the  plaintiff,  and  an  act  of  bad  faith 
«n  the  part  of  Kelley,  but  the  £eu^  found  do  not  show  it  to 
have  been  sa 

The  point  made  in  regard  to  the  absence  of  Eelley  from  the 
fftate  is  not  properly  before  us,  as  there  is  nothing  in  the  find- 
ings upon  the  subject. 

The  judgment  is  reversed,  and  the  oanse  remanded  Ibr  a 
new  triaL 

FuLD,  C.  J.,  ooncurred. 

Norton,  J.  I  concur  in  the  decision  of  this  case  upon  the 
ground  that  both  the  questions  upon  which  there  could  be  any 
argument,  upon  principle,  have  been  decided  by  this  court  in 
the  case  of  Lord  v.  MorriSj  18  Gal.  482,  and  that  these  are 
questions  of  that  character  that  once  deliberately  decided, 
and  after  having  stood  for  several  years  as  rules  to  govern 
transactions,  they  should  not  be  opened  merely  to  consider 
again  the  weight  of  conflicting  decisions  and  opposing  reasons. 


Wmoui  DxBT  SioiTBiD  BT  WnKiQAom  u  Barbid  by  the  statata  of  Umi- 
litiona,  the  ereditor  bM  no  remedy  left  on  the  mortgeget  Pertim  t.  Sterm^ 
76  Am.  Deo.  72,  note  76^  where  other  oeaee  are  edUeoied;  WUBmt.  Farlejf,  24 
aO.  498;  ZkMT  T.  ^/^  26  Id.  144,  both  oitang  the  prmdpel  oaee.  And  the 
debtor  may  aTiil  bimaelf  of  the  atatnte  aa  effMtually  aa*in  a  oaie  where  the 
debt  waa  not  aeoared  by  mortgage:  OmmdHghamY.  Hcnokim^  24  Id.  409,  oitiiig 
the  principal  oaae. 

AcKjrowLiDaiiaHT  bt  Oini  Jonrr  Aim  SivsaAL  Psminwm  will  not  lerifi 
againat  hia  oo^promiaora  a  debt  barred  by  the  itatote  of  limitatioDBt  See  Vam 
Ktuftn  ▼.  Paanmtkef  61  Am.  Deo.  322;  note  831,  where  thia  anbjeet  ia  ooa- 
aidered.  An  acknowledgment  of  a  debt  most  be  contained  in  aome  writing 
■igned  by  the  party  to  be  charged  thereby,  to  take  thecaae  oat  of  the  atatatai 
AMUa  ▼.  Ckutn^  22  Cbl.  1Q2,  citing  the  principal  oaae. 

SuBnoumr  PuBOFAnm  faoK  Mortoagob  mat  AtaOi  HTMwir.T  of  Stat- 
vrm  of  limitatioiia  aa  a  defense  to  an  action  to  forecloee  the  mortgage:  QraUam 
r.  WigghiM,  23  CaL  25;  CotUt  ▼.  Brmtm.  Id.  143;  ZenlT.  Sknr.  26  Id.  8661 
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rooii  T.  ^t^^eflMi^  4S  CU.  188; /<f€rt  ▼.  Cbol^  68  U.  151,  an  dti^ 

FftAVD  KUR  n  GUABLT  Pbotsd:  8m  il^yiM  T.  BamirtSB  68  Am.  Dm. 
840^  note  8i5b  wli«re  other  omm  are  MUeotod. 

Tsa  FBOroirAL  cuum  is  omD  In  Oraitem  ▼.  Wiggim,  23  Gil  84^  to  ilia  pon* 
ttuit  tha  Oaliloniia  itatota  of  limitatioDf  appUot  to  aoiti  ia  eqaitj  at  waU  as 


Pboplb  v.  Habtlby. 

[U  CAUrOBSZA,  685.1 

OfffMBAL  horn  IS  WHKn  Ora  PUfloir,  am  FBiirciPiL»  Am  Sitbkal 
■B%  48  SusRxn^  are  bound  unto  tha  people  in  tha  reipaotm 
affixed  to  thair  namae,  a  different  aom  being  eat  oppoeita  the 
each  snrety,  for  the  payment  of  whieh  they  Mrandly  bind  thaiiwafvai^ 
their  baii%  etc.,  ia  an  inatmmant  embtadng  Mreral  diatinet  ohHgitinM 
by  whioh  tha  prinoipal  and  each  of  the  ■oretiM  bind  thamaal?M  ia  tiia 
•una  dairignatad,  not  jointly  and  eerandlyy  bat  only  Jointly.  Hie 
''aeTareUy,"  at  oMd  in  tha  inatmmant^  appliM  only  to  tha  diffamt 
wfaidi  tha  partiei^  raapaotiTalyy  apaoify^  aa  tha  limit  of  tha  liability  tiha  j 


tnuiVumB  or  Fbzmgifal  n  EnnraiAL  io  Ymnirr  or  Bohd  ithUk  is  tiha 
Joints  and  not  tha  Joint  and  ■avendf  bond  of  bbn  and  hia 
wtthoat  hia  aignatnra  it  baa  no  binding  foioe  upon  hia 

Ambich  ov  Buokaxubm  of  PktnraiPAL  lo  OmauL  Bovd  b  iror  Smai 
Dwnof  48  GAV  an  Cdbsd^  upon  iti  anggeetion  in  a  oamp]ainl»  ondav 
•eotion  11  of  tha  CUiionlia  aot  oonoarning  official  bonds. 

Acnov  against  the  defendant,  one  of  the  stuetieB  on  the  oflB- 
oial  bond  of  W.  N.  Brooks,  former  treasurer  of  Yolo  Goontj. 
^e  complaint  set  forth  the  bond,  and  charged  that  Brooks,  ag 
treasurer,  was  a  defaulter  in  the  sum  of  seren  thousand  dol- 
lars, for  whioh  the  defendant  was  liable  as  surety.  It  also 
suggested  several  "defects"  in  the  bond,  and  among  them 
the  failure  of  Brooks  to  sign  it,  with  a  view  to  obviate  their 
effect  under  the  provisions  of  section  11  of  the  act  of  February 
9, 1850.  The  bond  recited  that  William  N.  Brooks,  as  princi- 
pal, and  H.  H.  Hartley,  William  Green,  O.  Y.  Chapman,  M. 
Bryte,  W.  O.  Hunt,  as  sureties,  were  held  and  firmly  bound 
unto  the  people  of  the  state  of  California  in  the  several  sums 
as  thereinafter  specified  and  affixed  to  their  names,  vis.:  Henry 
H.  Hartley  in  the  penal  sum  of  ten  thousand  dollars;  William 
Green  in  the  penal  sum  of  five  thousand  dollars;  O.  V.  Chap- 
man in  the  penal  sum  of  three  thousand  dollars;  J.  V.  Hoag 
in  the  penal  sum  of  three  thousand  dollars;  W.  G.  Hunt  in 
the  penal  sum  of  five  thousand  dollars;  WUliam  Gordon  in 
the  penal  sum  of  five  thousand  dollars,  for  the  which  pay* 
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ment,  well  and  truly  to  be  made,  they  severally  boond  thein- 
aelves,  their  heirs,  executors,  administrators,  and  assigns.  The 
bond  was  signed  by  Hartley,  Green,  Chapman,  Hoag,  Bryte, 
Hunt,  and  (Gordon,  but  was  not  signed  by  Brooks.  The  justi- 
fication of  the  sureties,  and  the  approval  of  the  county  judge, 
were  indorsed  on  the  bond.  Section  11  of  the  act  of  February 
9, 1850,  is  as  follows:  "  Whenever  any  such  official  bond  shall 
not  contain  the  substantial  matter  or  condition  or  conditions 
required  by  law,  or  there  shall  be  any  defects  in  the  approval 
or  filing  thereof,  such  bond  shall  not  be  void  so  as  to  discharge 
such  officer  and  his  sureties,  but  they  shall  be  equitably  bound 
to  the  state  or  party  interested,  and  the  state  or  such  party  may, 
by  action  instituted  as  other  suits  on  official  bonds,  in  any  court 
of  competent  jurisdiction,  suggest  the  defect  of  such  bond  or 
such  approval  or  filing,  and  recover  his  proper  and  equitable 
demand  or  damages  from  such  officer  and  the  person  or  per- 
sons who  intended  to  become  and  were  included  as  sureties  in 
such  bond.''  The  defendant  demurred  to  the  complaint,  and 
the  demxirrer  was  overruled;  and  no  answer  being  made,  plain- 
tiff had  judgment  tar  the  amount  claimed,  from  which  the  d&> 
fendant  appealed* 

H.  O.  BeaUy  and  /•  B.  Harmon^  for  the  appellanl 
E.  B.  Oroeker^  for  the  respondent. 

By  Ckmrt,  Field,  C.  J.  The  bond  executed  by  Hartley  and 
others  embraces  several  distinct  obligations.  The  principal  and 
each  of  the  sureties  bind  themselves  in  certain  sums  designated; 
and,  as  we  read  the  instrument,  not  jointly  and  severally,  but 
only  jointly.  The  term  "severally,"  as  used  in  the  instru- 
ment, applies  only  to  the  different  sums  which  the  parties  re- 
spectively specify  as  the  limit  of  the  liability  they  assume. 
Being  a  joint  bond,  the  signature  of  the  principal  was  essential 
to  its  validity  and  binding  force  upon  the  sureties.  As  wo 
said  of  the  bond  in  the  case  of  City  of  Sacramento  v.  Dun^ 
lap,  14  Cal.  423,  so  we  may  say  of  this:  ''The  liabiliiy  of  the 
sureties  is  conditional  to  that  of  the  principal  They  are 
bound  if  he  is  bound,  and  not  otherwise.  The  very  nature  of 
the  contract  implies  this.  The  tact  that  their  signatures  were 
placed  to  the  instrument  can  make  no  difference  in  its  ef- 
fect. ....  Some  one  must  have  written  his  signature  first;  but 
it  is  to  be  presumed,  upon  the  understanding  that  the  others 
named  as  obligors  would  add  theirs.  Not  having  done  so,  it 
incomplete,  and  without  binding  obligation  upon  either  ^; 
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See  Bean  y.  Parker,  17  Mass.  591;  Wood  v.  WaMmm,  2  Plbk. 
24;  Sharp  v.  UniUd  States,  4  Watts,  21;  Fletcher  y.  AHttin^  11 
Vt.  447  [34  Am.  Deo.  698] ;  Johnson  v.  EreHne,  9  Tex.  1. 

The  defects  in  official  bonds,  which  may  be  cured  upon 
iheir  suggestion  in  a  complaint,  do  not  embrace  the  absenoe  of 
the  signature  of  the  principal  obligor.  Without  his  signature, 
the  instrument  is  not  his  deed.  There  is  no  bond  of  his  in 
which  defects  can  be  suggested  and  cured. 

These  considerations  dispose  of  the  case,  and  render  it  im* 
necessary  to  notice  any  of  the  other  points  discussed  hj 
oounseL 

The  judgment  must  be  reversed,  and  the  court  below  directed 
to  enter  judgment  for  the  defendant  upon  the  demurrer  to  tbo 
complaint;  and  it  is  so  ordered. 

Ck>P8  and  Norton,  JJ.,  concurred. 


OmautJL  BmuM^  wmor  Yazjd  4Jn>  whev  Vom. — Official  bondi  will 
■at  be  dedued  InTalid  by  the  ooiirti»  exoept  upon  the  moet  cogmt  end 
iMtory  grounde.  Of  eoone,  if  a  etatote  whloh  preaoribea  the  oqnditiaiMi 
tanna  of  anoh  boodi^  dedarea  that  all  bondanot  taken  poisnant  to  it  diaU  be 
▼oidy  they  will  be  held  Toid;  bat  vnleaa  the  atatnte  ezpready  ao  proridea^ 
coly  thoae  parta  or  oonditiona  of  the  bond  that  are  oontrary  to  the  pronaioae 
•f  the  atatote  will  be  void.  AQ  the  raet  of  the  oonditioDa  will  be  held  good, 
•od  the  oUigora  will  not  be  allowed  to  eaoape  liability  beoanae  tiie  bond  does 
not  oonform  in  all  thinga  with  the  raqnirementa  of  the  atatotex  Mnrfree  en 
Official  Bonda,  aeo.  88;  /fiaCieef  v.  ITyim,  Dad.  (Ga.)  22;  Skpkamy.Crm^fiMrd, 
1  Oa.  574;  &  C,  44  Am.  Deo.  680;  Oommomoealih  t.  Lamb^  1  Watte  ft  & 
86L  An  offioial  bond,  whloh  oompliiia  anbitantiaUy  with  the  atatotocy  re- 
qnirementip  ia  soffioient:  BoringT.  WUUamMt  17  Ahk  610;  PeopUr,  Sloemm^  I 
Idaho,  82;  Qviniby  ▼.  Adams,  11  Me.  332;  BoyUn  ▼.  OMs,  60  Mlaa.  376; 
Winahw  ▼.  CfommonwsaUh,  2  Hen.  *  M.  460.  In  Hiaaiaaippi,  the  law  pro- 
▼idea  that  the  atatatea  preaoribing  the  forma  of  offioial  bonda  ahall  be  held  to 
be  directory  only:  Morfree  on  Official  Bonda,  aeo.  41;  Bayhn  t.  StaU,  60  Miaa. 
875.  If  the  amount  of  the  penalty  of  an  offioial  bond  ezceeda  that  reqoired 
by  the  atatnte,  the  bond  will  be  valid  to  the  amoont  preaoribed  by  the  atnt- 
nt^,  and  void  only  aa  to  the  exoeaa:  Morfree  on  Offioial  Bonda,  aec.  38;  ATol- 
MeiM  V.  Lt%  25  Miaa.  417;  StaW^.  Rhoades,  6  Ner.  352;  CkmmomoeaUh'^.  Lamh^ 
1  Watta  ft  a  261;  McCaaraher  ▼.  CkmnumosaliU,  5  Id.  21;  a  C,  39  Am.  Deo. 
106.  It  ia  no  valid  objection  to  an  official  bond  that  it  ia  broader  in  ite  terma 
than  waa  reqoired,  ao  long  aa  no  additional  obligationa  are  incurred:  Stqper* 
viBort  qfBMwwie  Co.  t.  PMair,  3  Lana.  a  And  an  offioial  bond  for  aizty- 
five  thouaand  doUara  ia  a  anffioient  oomplianoe  with  an  order  requiring  one 
for  aizty  thooaand  doUara:  In  re  Head,  34  Ark.  239.  When  an  offioial  bond 
impoaea  greater  obligationa  than  the  atatute  raqoirea^  the  oonditiona  not  re- 
quired may  be  rejected  aa  illegal,  and  thoee  required  by  the  atatnte  enf  oroedp 
udeaa  audi  a  oonatmotion  ia  forbidden  by  the  atatute^  or  a  contrary  intaa* 
tion  on  the  part  of  the  obligora  ia  ahown:  PkUad^pkia  ▼.  Shattaroes,  14  Philip 
186;  Foikr.  Pktmmer,  2  Humph.  500;  a  C,  37  Am.  Deo.  668. 

Where  new  dntiea  are  by  atatute  impoaed  upon  an  offioar,  aftar  be  haa 
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eated  his  official  bond,  this  fact  will  not  render  it  void  as  an  nndertaking  lot 
the  faithfol  performance  of  the  duties  which  he  at  first  assnmed.  It  will  re- 
main a  binding  obligation  for  what  it  was  originally  given  to  secnre,  althongb 
it  may  not  devolve  upon  the  obligors  responsibility  for  the  manner  in  whidb 
the  officer  may  perform  snoh  new  duties:  Murfree  en  Official  Bonds,  sec  662| 
CfommonwmUh  v.  Holmea^  26  Ghratt  771;  Oatuien  v.  UnUed  Stalei,  97  U.  & 
(84. 

The  laoi  that  ohanges  are  made  in  the  duties  of  the  officer*  after  the  exeou- 
tion  of  his  bond,  1^  relieving  him  of  4he  custody  of  oertain  funds,  or  tiiat 
kis  salary  has  been  iednoed,  does  not  impair  the  validity  of  the  bond:  Saeru' 
utaUo  Co.  V.  BM^  81  CtL  G7. 

The  validly  of  an  cAflial  bond  eaanct  be  Impeaobed  by  the  effiosr,  cc  his 
furetiesy  on  the  gnand  that  it  does  not  oonf cnn  to  the  statute^  where  it  i^ 
fsan  that  the  bond  was  more  fikvormbla  to  the  dUigors  than  that  required  by 
the  statute  Although  the  condition  may  not  beas  extensive  as  the  statute 
anthorixes^  yet  so  far  as  an  obligation  is  created,  it  is  good.  And  an  omis- 
sion in  it  which  renders  it  insensible  may  be  supplied  by  reference  to  the 
whole  bond  whereby  the  intention  of  the  parties  can  be  asoertainedx  JOiic— 
mony.CkmroU  9Teig.  11;  S.C.,30Am.  Deo.  881.  And  an  official  bond  can- 
not be  objected  to  merely  because  its  conditions  are  less  onerous  than  theae 
required  by  law:  IFUIs  v.  if  jQer,  8  Dev.  Jt  B.  6ff. 

BoHD  KuDouTMu  BT  PuBuo  Ohioib  MAT  Bi  GooD  AM  YounnAxr  Qui- 
OATiov,  although  it  may,  for  various  reasons^  not  be  a  valid  statutory  bondi 
SiqpkeM  V.  Orwqfiivd^  1  GhL  ^{74;  &  a,  44  Am.  Dec  080;  PeopU  v.  SkamMm^ 
10  Dl.  App.  864|  8iaU  v.  Fniarksbi,  8  Iowa»  668;  SitOe  v.  Atey,  56  UL 
404;  Board  ^  Buperviaon  v.  Cqfenbmy^  I  Mich.  866;  BUsie  v.  MeA^pin,  4 
Ired.140;  CiaafMV.^toB^6Watt8»468;  ^C,  30 Am.  Dec  838;  Ooodntmr. 
Carroa,  2  Humph.  480;  8.  O.,  87  Am.  Dec  664;  UnUed  Stain  v.  Mtmrkef 
2  Brock.  96;  Mnriree  on  Official  Bonds,  sec  67.  Thus  an  official  bond, 
though  not  taken  in  the  manner  or  by  the  persons  appointed  by  law  to  take 
it^  win  be  valid  as  a  voluntary  bond:  Biate  v.  MeAIpm,  mipnu  And  aa 
official  bond  given  1^  an  officer  whoee  appointment  was  irregular,  but  whcee 
office  is  eataWished  1^  law,  though  void  as  a  statutory  bond,  is  valid  as  a 
contract  to  perform  the  duties  of  the  office,  end  is  binding  on  his  sureties: 
UmUtd  Blaim  v.  Mamke^  mpnu  So  a  bond  given  by  a  sheriff  after  the  time 
prescribad  by  the  statute  for  the  taking  of  hia  bond,  may  nevertheless  be 
valid  as  a  vduntaiy  bond:  Bt^pheoM  v.  Cran^ord^  tapra. 

But  where  aa  officer  is  required  by  his  superior,  eohre  iffieUp  to  give  a  bond 
with  stipuUtions  or  provinons  not  required  by  the  statute^  the  bond  is  void 
imtoto:  Murfree  on  Official  Bonds,  sec  39;  UfdUdSUOu  v.  i?ttma«m,  6  Saw. 
199;  UiMed  SUOu  v.  Tmgep,  6  Pet  116;  Ui^Ud  Biaiet  v.  Bradk^,  10  U. 
848;  8tai$  v.  JSTetey,  66  Iowa,  404.  In  8UUe  v.  SlMepf  1  Ired.  697,  it  was 
held  that  a  constable's  bond  made  payable  to  the  state  of  North  Carolina^ 
taken  by  a  person  not  authoriied  by  law  to  take  it,  was  void  for  want  of 
deliveiy.  in  Board  </  S%iper9i»or§  v.  Cqjfenbmyt  1  Mich.  366,  it  was,  howevcTt 
held  that  a  bond  given  by  the  treasurer  of  a  county,  conditioned  for  the  faith- 
ful performance  of  his  official  duties,  to  the  board  of  supervisors  of  the  same 
oonn^,  was  a  good  and  valid  bond,  although  there  was  no  statute  requiring 
such  bond  to  be  given.  In  reference  to  that  bond,  Mundy,  J.,  delivering  the 
opinion  of  the  oourt»  said:  "  It  was  a  voluntary  bond  given  to  the  proper 
guardians  of  the  interests  of  the  county,  to  secure  the  faithful  discharge  of 
oAeial  duties  by  the  flnancial  officer  of  the  county;  and  upon  principlea  el 
public  poli^,  as  well  as  by  adjudged  cases,  it  is  a  valid  obligation." 
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Dnmoni  in  OmouL  Bonds,  Efibot  of.  —For  a  onmridgrataon  ci  Hm  m^ 
f onmUtiM  which  do  not  invalidate  official  bonds,  see  the  note  to  WkMuni 
▼.  JSRdb^,  15  Am.  Dec  170-172,  where  this  subject  is  discnwed  at  some 
length.  The  ooorts  of  all  the  states  have  been  Tory  liberal  in  aoBtaming  the 
▼alidity  of  official  bonds,  notwithstuiding  defects,  omissions,  or  mistakesi  im- 
their  exeoation,  or  in  the  conditions  or  recitals  contained  in  them.  In  Gbli- 
f oniia,  an  official  bond  is  not  inyalidated  by  the  omission  of  even  sabstantasl 
matters:  TevU  ▼.  BcmdaO,  6  CaL  632;  &  C,  66  Am.  Dec.  647;  HtAert  t. 
Memihekn,  ^  CaL  21Z.  The  statate of  that  state  prandes  that ''whenever 
an  official  bond  does  not  contain  the  substantial  matter  or  conditions  required 
by  law,  or  there  are  any  defects  in  the  approval  or  filing  thereof  it  is  not 
void  so  as  to  discharge  such  officer  and  his  sureties":  PdL  Oode^  seo.  96IL 
McKinstry,  J.,  in  delivering  the  opinion  of  the  court  in  HnbeH  v.  Mead' 
Aom,  ftipro,  after  quoting  the  above  statute^  said:  "Of  course  the  woids  lasl 
quoted  do  not  authorise  the  courts  to  change  a  writing  entirely  iirelevant 
into  an  official  bond.  The  writing  ....  must  be  a  bond  given  l^an  offieer 
or  his  deputy  to  secure  the  discharge  of  his  duties.  But  betog  such*  it  is  aa 
official  bond.  ....  The  bond,  al^ough  it '  does  not  oontain  tiie  substantisl 
matter  or  conditions  required  by  law,'  is,  nevertheless,  an  official  bond.**  In 
Georgia,  an  official  bond,  though  not  conditioned  as  the  statute  presoribai^ 
will,  under  section  167  of  the  code,  be  considered  as  if  executed  in  con- 
formity with  the  statute:  ^mlCA  v.  TV^for,  56  €kL  292.  Section  167  of  the  coda 
is  in  the  following  words:  "  Whenever  any  officer,  required  by  law  to  give  a» 
official  bond,  acts  under  a  bond  which  is  not  in  the  penalty  payable  and  oca* 
ditioned,  nor  approved  and  filed  as  prescribed  by  law,  such  bond  is  not  void« 
but  stands  in  the  place  of  the  official  bond,  subject^  on  its  oondition  being 
broken,  to  all  the  remedies,  including  the  several  recoveries  which  the  per- 
sons aggrieved  might  have  maintained  on  the  official  bond."  Under  the- 
Indiana  statute^  an  official  bond,  however  informs]  or  imperfect  it  may  be  in 
its  tenui^  imposes  the  same  obligation  upon  its  makers  as  if  eveiy  stipnla* 
turn  which  the  law  requires  were  written  within  its  body:  FeoUe  v.  WmUrt^ 
60  Ind.  554.  Judge  Biddle^  who  delivered  the  opinion  in  that  case,  aaidi 
"The  publio  law  makes  this  dass  of  boods^  and  not  the  private  agreement  ot 
thepartiea." 

An  official  bond  is  not  invalid  because  its  oonditions  are  more  apecifio  than 
the  statute  prescribes:  Bering'^.  WUBams,  17  Ala.  5ia  The  official  bond  of 
a  county  treasurer  is  not  void  because  it  does  not  recite  that  the  prinoq^ 
obligor  is  county  treasurer,  or  that  he  was  elected  as  such:  WUmm  t.  Cb»> 
tnOp  19  Id.  642.  The  failure  of  the  principal  obligor  to  place  a  seal  oppoaita 
his  name  in  an  official  bond  does  not  invalidate  the  bond:  St^perviaon  qfSaO' 
ramento  Co,  v.  Bird,  81  CaL  66.  An  official  bond  is  not  vitiated  because  the 
sureties  swear  that ''  they  are  worth  the  amount  for  which  they  become 
ble^  over  and  above  all  their  just  debts  and  liabilities,"  instead  of  saying  ' 
and  above  all  their  debts,*'  etc.:  D&raeyr.  Smy(h,2^l±  21.  The  official  bond 
of  a  county  treasurer  is  not  invalid  because  approved  by  the  county  judge  in* 
stead  of  by  the  board  of  supervisors:  Mendodno  Co.  v.  JdarriB^  S2  Id.  145.  An 
official  bond  to  "  the  people  of  the  state  of  Oalifomia,''  where  the  law  reqniree 
it  to  be  to  <' the  state  of  CaUfomia,"  isgood:  Tevitr.Samiaa,  6  Id.  632;  &  a, 
65  Am.  Deo.  547.  A  constable's  bond  is  not  void  merely  beouise  the  penaUif 
waa  not  fixed  by  the  board  doing  the  coun^  business,  as  the  statute  reqnixtet 
Sitae  V.  Xyaeft,  6  Blackf.  395w  A  failure  to  insert  the  names  of  the  snretise 
in  an  official  bond  does  not  render  the  instrument  invalid:  Btewart  v.  Cbrt«v 
4  Neb.  564b    A  collector's  bond  is  good,  although  it  has  no  witnesses*  or  la 
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dated  on  Snnday,  if  it  appears  to  luiTa  been  ddxvend  ca  SatudAyi  Piere$  t. 
Richardson,  37  N.  R  806.  In  this  oase.  Bell,  J.,  delhrering  the  opinion  of 
the  coai%  said:  *'A  bond  is  not  rendered  inefieetoal  by  any  mistake  wfaiob 
leaves  its  objeet  and  poxpose  free  from  doubt. " 

An  offidal  bond,  which  reads  in  the  penalty  that  the  obligors  ''are  held 
and  finnly  bonnd  unto  A.  Jaekson  Hyatt^  town  elark,"  eto.,  is  a  valid  bond 
to  the  town  okrk,  and  not  to  Hyatt  individually:  SMartamd  t.  Oarr,  9S 
N.  Y.  100. 

Where  the  statnte  requires  the  approval  of  an  official  bond  1^  the  jndgea 
of  tiie  ooort  of  qnarter  sessions,  the  bond  wiU  be  good,  althongh  the  persona 
designated  in  the  statnte  style  themselTes  Judges  of  the  oonrt  of  oonunon 
pleas:  OommomomtUhy.  Laub^  1  Watts  k  8.  261.  A  county  treasurer's  band» 
which  is  made  payable  to  the  individual  ooonpying  the  position  of  ooonty 
Judgs^  is  valid,  notwithstanding  its  failure  to  designate  his  ofBimal  oharaotart 
SmUk  T.  Wingote,  61  Tez.  14.  A  misxadtal  in  a  ooUeotor's  bond,  of  tha 
amoontidiioh  be  has  to  ooUeot^  does  not  make  the  bond  void:  JtuHom  v.  BarU 
M;6B.Mfln.  19fi.  Kor  will  a  mistake  in  the  name  of  the  obligee  have  that 
sAet:  Okarki  ▼.  JSTosliM^  11  Iowa,  829;  8.  a,  77  Am.  Deo.  148;  PwrOsyv. 
Hmgn,  22  Iowa»  11. 

BLAXza  IN  Bon>  Lm  UimuiD  will  not  Invalidate  the  bond,  if  tha 
intant  of  the  parties  can  be  gathered  from  the  whole  of  the  instaumentt 

Htazfree  on  Offioial  Bonds,  sec  42.    Where  a  bond  reoitei^  '' We^ ,  vt% 

hdd  and  firmly  bomid,'*  eta,  and  is  signed  1^  a  party  whose  name  nowhere  1^ 
pears  in  the  body  of  tiie  bend,  it  is  sufficient  to  bind  himt  Mwret,  MeKbUejfp 
00  Iowa,  867.  Where  the  name  of  the  township  for  whioh  a  oonstable  was 
elected  is  left  Uank  in  his  bond,  this  win  not  make  it  invalid:  ^ta«0T.  JMy, 
f  Mo.  205.  And  the  omissian  of  even  a  necessary  word  in  the  condition  of  an 
official  bond,  if  it  be  dearly  understood  from  the  context,  will  not  vitiate  the 
bond:  Cbie^r</2>s5otoT.2Xdbo%84MiaB.  160. 

When  SB  offidal  bond  is  signed  1^  the  offiosr  and  his  sureties,  snd  deliv- 
ersd  to  the  proper  officer,  an  implied  anthority  is  given  to  fill  up  tiie  namee 
ef  the  obligOKB.  And  tiie  bhnks  may  be  filled,  even  at  the  trial:  Murfree  on 
Offidal  Bonds,  sec  42;  BarUeUr.  Board  qf  JOdueathH,  S9  SL  864;  8nMY. 
Supenrimn,  Id.  412;  OU^f^Ohkoffor.  Oage,WJd.  003;  8temr,  People,  102  Id. 
640;  StateT.  Pedk,  63  Me.  284;  SmUh  v.  Onober,  6  Mass.  538;  BMer.  Com* 
mmweaUh,  3  Grant  Oaa.  61;  Bader  y,  Jo/meim,  5  Lorn,  536.  But  see  Paqpfe  v. 
Oryon,  27  lU.  27;  &  0.,  70  Am.  Deo.  801;  United  SkOee  t.  Keboi^  2  Bkook. 
64.  But  if  a  bond  is  so  written  that  it  appears  that  several  were  expected  to 
sign  it,  the  oUigee  wiU  be  held  to  take  it  with  notice  that  the  obligors  who 
do  sign  it  can  set  up  in  defense  that  it  waa  not  executed  1^  suoh  otfaersb  if 
tift^y  agreed  to  become  bound  only  on  condition  that  the  other  oo-suretiae 
should  join  in  the  execution:  Murfree  on  Offidal  Bond%  sec  48;  Pepper  v. 
AM<  22  Ind.  800;  ifftate  ▼.  Ped^  53  Me.  284;  IkOrr.  UnUedStatee^lfiWtJLh 

In  ChambeHam  ▼.  Brewer,  3  Bush,  562;  the  defendants  pleaded  non  eet  /cro- 
asm  to  an  action  on  the  offidsl  bond  of  tibe  sherifl^  aTli^ging  that  "when  they 
signed  the  sheriff's  bond,  the  name  of  D.  Y.  Brewer  was  to  it  as  a  security; 
that  they  signed  and  aoknowledged  it  in  presence  of  the  ooonty  courts  iHuoh, 
together  with  W.  J.  Brewer,  the  prindpal  represented  that  said  D.  V.  Brewer 
had  ngned  the  bond,  whereas  he  had  not  s^ned  il"  Tbe  onouit  court  su» 
tained  a  demurxer  to  this  plea,  but  the  court  of  i^peals  hdd  that  the  answer 
did  present  a  good  defense  of  mm  eet  fadmm  by  the  sureties^  snd  that  the 
demurrer  to  their  answer  should  have  been  overruled.  And  m  FkUhar  v. 
Avittk^  11  Vt.  447,  a  a,  34  Am.  Dec  608,  it  was  dedded  that  where  an 
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•fficial  bond  witrim  hmdm  of  w&wntl  mxntam,  if  a  pMt  of  thom  rign  witli 
ao  nndonteiidiiig  and  on  tiio  eonditioin  that  it  is  not  to  bo  doliTarad  to  tho 
obligee  until  signed  by  the  othen,  it  wiU  not  be  eflSMtoal  as  to  thoee  who  do 
sign  until  the  condition  is  oom^ied  with;  nor  will  th^  be  made  liable  by 
the  others  signing  it  a  long  time  after  defsolt  in  the  performance  of  the  oon- 
dition  of  the  bond,  nnless  they  then  consent  to  the  signing  and  deliTory 
thereoi    See  also  tiie  note  to  that  case  where  other  oases  are  ooQeeted. 

Where  the  piine^el  in  an  official  bond  neither  signs  nor  seals  it  (his  nemo 
appearing  in  the  body  of  it),  his  sureties  who  do  sign  it  will  be  boond:  /Staim 
T.  Bowman,  10  Ohio^  445. 

FaILUBB  OW  OoVST,  BOABDb  OB  QmOlE  WHOSl  DUTT  It  IB  xo  ApnoTB 

or  file  an  official  bond  to  perform  that  dnty,  wi]l*not  sfiect  the  validity  of  ^o 
bond:  Mnrfree  on  Official  6ond%  sees.  48, 49;  Auditor  r.  Woodruff,  2  Ark.  73; 
8.  C,  S3  Am.  Deo.  868;  Ikari$  ▼.  Ba^dtm,  3  Scam.  35;  AMum  t.  LtJte,  12 
HL  App.  26;  8taie  t.  Frederidt$,  8  Iowa»  663;  ^ooneOx  t.  Jcmet,UlL  689; 
McOraebmr,  Todd,  I  Kan.  148;  WhMmrU  ▼.  HUke^,  3  Martin,  N.  S.,  689| 
8.  a,  16  Am.  Dee.  167;  State  r,  Hwanpton,  14  La.  Ann.  726;  Toumg  ▼.  StaU, 
70iUftJ.263;  MankaHr.  HmadUon,41  Miss.  229;  /onei  t.  iStofa^  7  Mo.  81; 
8.  C,  37  Am.  Dec  180;  ifooiv  ▼.  <Sto<e^  9  Mo.  330;  Duttdii  t.  Afa^,  2  Wend. 
616.  IniToff  ▼.  (Tfitod  ^tafe%  96  U.  8.  816^  it  was  said  that  the  government 
is  not  responsible  for  the  Uohes^  or  the  wrongful  acts  of  its  officen^  and  every 
snre^  npon  an  official  bond  to  the  govenmient  is  presnmed  to  enter  into  hia 
contract  with  a  foil  knowledge  of  this  principle  of  law,  and  to  conaant  to  bo 
dealt  with  accordingly.  The  alteratian  of  an  official  bond  by  an  offioer  who 
is  by  law  the  mere  oostodian  of  it^  wiU  not  destfty  the  validity  of  the  bond: 
BiaUr.  Berg,  60  Ind.  496. 

OmciAL  BoHP  OF  Di  Faoxo  OmciB,— The  bond  given  l^  a  person  who 
is  merely  a  de  faOo  offioer,  bat  who  is  discharging  the  dntiee  of  the  offioe^  is 
a  valid  obligation,  and  is  Kit«<iw>g  npon  the  parties  to  it:  WWkammm  v.  TTool^ 
87  Ala.  298;  Peaiiew,  Slocmn,  1  Idaho^  62;  Jomer,  Scemkmd,  6 Hnmph.  195; 
8.  0.,  44  Am.  Dec.  300. 

OmouL  Bomo  of  DxFDrr.—  Bveiy  bond  demanded  of  and  taken  from  a 
depaty  for  the  fidthfol  discharge  of  his  duties  is  an  official  bond,  and  is  anb- 
Jeot  to  the  same  roles  as  other  official  bonds:  fTufierl  v.  ifeMOam,  64  Oal.  213; 
MoU  V.  Bobbkm,  1  Hill,  21;  8.  O.,  37  Am.  Deo.  286.  In  Oradle  v.  ffqfman, 
106  DL  147,  the  condition  of  the  bond  sued  on  was  as  fdlowsx  "Whereas,  tha 
above-boonden  Benjamin  H.  Seligman  has^  by  the  said  John  Hoffinan,  sherill^ 
been  duly  appointed  deputy  sheriff  of  Cook  County;  now,  if  the  said  Benjamin 
H.  Seligman  shall  well  and  faithfully  perform  all  the  duties  of  the  said  offies 
as  deputy  sheriff  that  are  or  may  be  required  of  him  by  law,  then  this  obliga- 
tion  to  be  void,  otherwise  the  same  shall  remain  in  force  and  effMst."  Walker, 
J.,  delivering  the  opinion  of  the  court,  said:  "It  is  insisted  that  the  bond 
sued  upon  is  void,  and  no  recovery  can  be  had  on  it  The  statute  authoriaos 
the  sheriff  to  take  from  Ids  deputy  a  bond,  as  seouri^  for  his  indemnity. 
The  stpktute  prescribes  no  form  for  the  condition  of  suoh  a  bond;  and  in  tiie 
absence  of  such  a  provinon,  mere  technicalities  sbonld  not  render  it  void. 
Unless  the  condition  is  contrary  to  public  pdUcy,  or  in  contravention  of  the 
law,  suc^i  bonds  should  be  upheld  and  enf  oroed.  The  oondition  of  this  bond 
is  neither,  and  we  are  unable,  for  any  reason,  to  say  it  is  inoperativa.  The 
conditions  af^  suffidentiy  explicit  and  free  from  doubt^  and  were  agreed  to  by 
appellante  when  they  signed  the  bond."  And  it  was  further  held  to  make  no 
diflerenoe  whether  the  deputyship  was  an  offioe  or  a  mere  place. 
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won  n  Bbooobt  aoazsbt  Aotital  Ooowajrt  €1 
if  ihflre  be  om^  and  if  the  ooenpaat  be  a  tenant  of  another,  the  landlord 
may  appear  and  defend  in  hie  name,  or  be  snbetitated  in  hie  pkee. 

Affi4HATWTM  on  BujbBfiTumni  cxt  Lahdlqrd  nf  Aimoir  cxt  Bjiomm 
■hoold  be  entered  of  leoocd,  and  only  allowed  npon  notice  to  the  partiee. 
After  it  is  onoe  properly  made^  the  tenant  cannot,  to  the  prejndioe  of  the 
hadlord,  interfere  with  any  of  the  snbeeqnent  prooeedings. 

BwKr  ov  LAinxbOXD  to  Ooitduot  PBOoiEDnios  zk  SjsoiMEirT,  after  har- 
Iqg  been  ooee  aUoiwed  to  appear  in  the  tenant's  name,  estenda  to  the 
final  diapoatioii  eif  the  eaae,  and  is  not  liTnittHf  to  the  prfMMWilinga  in  the 
lower  court* 

Wxmi  LAHSiuns^  at  Bbquvt  or  Tdtaiit,  Avfiabs  nr  Aonov  ov 
Xraononra;  witiuNrt  any  order  of  record,  and  oondnoti  the  def enae  te 
Judgment  in  the  lower  ooort^  it  will  be  too  late  to  object  in  the  appel* 
late  ooort  for  the  want  of  anbh  order. 

lianoioa  n^  nr  Oaliiosnia,  Msbs  SnouBxrr  QraaATZNo  uton  Vwjarwxrf 
SB  Lddt  or  an  enoombnmoe  only,  and  is  not  regarded  aa  a  conTeyanoe, 
▼eatnig  in  the  mortgagee  any  eatate  in  the  land,  either  before  or  after 
oondition  broken.  Tliia  doctrine  waa  established,  not  merely  from  a  con- 
aidaration  of  the  piovisiona  of  the  statnte  of  1861,  but  also  from  a  oon^ 
aideration  of  the  real  object  and  intention  of  the  parties  in  exeonting 
and  reoeiying  instmments  of  this  kind.  Bat  the  prorisions  of  that  stat* 
ute  led  the  ooort  to  cany  the  equitable  dootrine  as  to  mortgages  to  its 
legitimate  and  logical  resolt^  by  regarding  the  mortgage  as  a  secnrity 
vnder  all  oiroamstanoes»  both  at  law  and  in  eqoity. 

OBamAcnm  or  MoBTOAaa  as  Mxbb  SaouBinr  d  vot  Ohanosd  bt  Db- 
VAULT  in  the  payment  of  the  debt  seoored,  and  payment  after  defi^nlt 
will  operate  eqnally  as  an  eztingoishment  of  the  lien  with  payment  at 
tiie  matozity  of  the  debt. 

BawMUoy  ov  MoBTOAon  uitdbb  Mobtoaob  dobs  hot  Bnlabob  hd  1m* 
TBBI8T,  nor  in  any  way  affect  it. 

IfoBiOAjOBB  AnsB  GoNDiTxoir  Bbokbb  gaknot  Cokvbt  Lboal  Titl% 
iHiather  he  is  in  or  ont  of  possession,  and  his  deed  as  mortgagee  alons^ 
without  a  transfer  of  the  debt,  peases  nothing. 

JPhmmbioh  Tabbn  bt  Mobtoaobb  bt  Oohsbrt  of  MoBioAooB,  after  oca* 
dition  broken,  will  be  presomed,  in  the  absenoe  of  dear  proof  to  the 
eontrary,  to  be  with  the  understanding  that  the  mortgagee  is  to  receiTe 
the  rents  and  profits,  and  apply  them  to  the  payment  of  the  debtsecoredi 
and  nnless  a  limitation  to  the  period  of  possearion  is  fixed  at  the  time^  il 
will  be  considered  as  extending  until  the  satisfaction  of  the  debt. 

XkiaoBABT  PoflsisaoBr  Biobt  of  Mob-toaobb  zv  PossnaioN  aitbb  Chm* 
DmoH  Bbokbb  mat  bb  Traksfbbbbd^  and  the  transferee  will  be  snb- 
etitated to  the  same  rights  and  liabilities. 

BewBB  TO  Sbll  axd  Cohyit  Lakp  not  ubdbb  Sbal,  though  insnifioient 
to  authorise  the  executioa  of  a  couYeyanoe  of  the  fee,  is  nerertheleas 
snflloient  authority  for  the  execution  of  a  contract  of  sale;  and  an  instru* 
ment  made  by  the  donee  reciting  the  sale  is  a  sufficient  "note  or  memo- 
nndam''  of  such  ocntraot^  and  though  inoperatiTe  as  a  oonTeyaDos^  is 
food  as  aa  agreement  to  oouTey. 
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PDBOHASSB  tnfDXB    Ck>irTRAOr    IVOFDULTIVa  AB   COBTMTAXCB  BUT  G00I>  AM 

AoBmoDiT  to  oonToy,  who  has  paid  the  pnrohaM-niaoi^,  tad  antorad 
into  poeaanioii  of  the  prenuMs,  will  be  proteoted  by  a  oonrt  of  eqoity 
againat  sabeeqaent  pmehaaers  with  nottoe. 

tlpM— UON  OV   BXAL   ESTATI  BT   TXNAITT  IS    SUFViUlJUIT  NonOI  tO  pot  a 

porehaaer  upon  inquiry  as  to  the  title  of  the  landlord. 

BjBCTiiSNT.    The  opimon  states  the  case. 

0.  L.  Shafter  and  8.  Heydenfddtj  for  the  appellani. 

/•  D.  BriHolj  fisr  the  respondent. 

Bj  Ckmrty  Field,  G.  J.  The  action  of  ejectment  most  be 
brought  against  the  actual  occupant  of  the  premises,  if  there 
be  one:  Oamer  y.  MarshaUj  9  Cal.  268.  If  such  occupant  be 
a  tenant  of  another,  the  landlord  may  appear  and  defend  in  his 
name,  or  be  substituted  in  his  place.  But  such  appearance  or 
substitution  should  be  entered  of  record,  and  only  allowed 
upon  notice  to  the  parties.  After  it  is  once  properly  made,  the 
tenant  cannot  interfere  with  any  subsequent  proceedings  to 
the  prejudice  of  the  landlord.  In  the  present  case,  the  defense 
was  made  by  the  landlord  at  the  request  of  the  tenant.  Judg- 
ment having  passed  against  the  tenant,  the  landlord  took  an 
appeal  in  his  name.  Thereupon  the  tenant  executed  a  release 
of  errors,  and  upon  it  the  plaintiff  moves  for  a  dismiswal  of  the 
appeal 

This  motion  must  be  denied.  The  right  of  the  landlord  to 
conduct  the  proceedings,  after  having  been  once  allowed  to  ap- 
pear and  defend  in  the  tenant's  name,  extends  to  the  final  dis- 
position of  the  case,  and  is  not  limited  to  the  proceedings  in 
the  lower  court:  KMogg  v.  Fonyth^  24  How.  186.  It  is  true, 
no  order  was  entered  allowing  the  landlord  to  appear  and  de- 
mand, but  as  the  defense  was  in  fact  conducted  by  him  to  judg- 
ment at  the  request  of  the  tenant,  it  is  too  late  to  object  in  this 
court  for  the  want  of  such  order;  if  it  were  otherwise,  we  would 
allow  the  order  to  be  entered  nwnc  pro  twne. 

The  plaintiff  and  the  landlord  of  the  defendant  both  deraign 
their  title  from  a  common  source, — from  Finley,  Johnson,  and 
Austin.  These  parties  owned  the  premises  in  fee  on  the  13th 
of  April,  1850.  On  that  day  they  executed  a  mortgage  thereon 
to  one  Meacham,  to  secure  their  bond  to  him  for  twelve  thou- 
sand dollars,  payable  on  the  12th  of  June  following.  The 
mortgagors  made  default  in  the  payment  of  the  bond,  and  by 
permission  of  one  of  them,  Meacham  went  into  possession  of 
the  premises.    Whilst  he  was  in  posseesiony  the  mortgagors 
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executed  to  him  a  power  in  terms  authorizing  him  to  sell  and 
convey  the  premises  in  his  own  name.  In  pursuance  of  the 
terms  of  this  power,  he  sold  and  conveyed  the  premises  to  one 
Fmley,  for  the  consideration  of  seven  thousand  eight  himdred 
dollars.  The  deed  bears  date  July  6,  1850,  and  recites  the 
power.  Through  this  deed  the  landlord  of  the  defendant 
traces  his  title,  and  the  principal  question  for  determination 
relates  to  the  sufficiency  of  the  title  thus  acquired  to  resist  a 
recovery  of  the  plaintiff,  claiming  through  subsequent  deeds, 
taken  with  only  such  notice  of  the  landlord's  interest  as  could 
arise  firom  the  possession  of  his  tenant 

The  defendimt  takes  two  positions:  1.  That  the  legal  title 
to  the  premises  passed  by  the  deed;  and  2.  If  this  be  not 
sustained,  then  that  an  equitable  title  was  created,  which,  hav- 
ing been  followed  by  possession,  is  sufficient  to  defeat  the 
action. 

The  transfer  of  the  legal  title  is  asserted  on  two  grounds: 
one,  that  Meacham,  as  mortgagee  in  possession  after  condition 
broken,  was  clothed  with  the  fee;  and  the  other,  that  he  was 
invested  with  authority  to  convey  the  whole  estate  by  the 
special  power  from  the  mortgagors. 

The  first  ground  proceeds  upon  the  common-law  doctrine  of 
mortgages,  which  does  not  prevail  in  this  state.  At  common 
law,  a  mortgage  is  considered  as  a  conveyance  of  a  conditional 
estate,  which  becomes  absolute  upon  breach  of  the  condition. 
But  *^  in  this  state,"  as  we  said  in  Ooodenow  v.  Ewer^  16  Gal. 
467  [76  Am.  Dec.  540],  '^  a  mortgage  is  not  regarded  as  a  con- 
veyance vesting  in  the  mortgagee  any  estate  in  the  land, 
either  before  or  after  condition  broken.  It  is  regarded,  as 
in  &ot  it  is  intended  by  the  parties,  as  a  mere  security, 
operating  upon  the  property  as  a  lien  or  encumbrance  only. 
Here,  the  equitable  doctrine  is  carried  to  its  legitimate  result 
Between  the  view  thus  taken  and  the  common-law  doctrine, — 
that  the  mortgage  is  a  conveyance  of  a  conditional  estate, — 
there  is  no  consistent  intermediate  ground.  In  those  states 
where  the  mortgage  is  sometimes  treated  as  a  conveyance,  and 
at  other  times  as  a  mere  security,  there  is  no  uniformity  of  de- 
cision. The  cases  there  exhibit  a  fluctuation  of  opinion  be- 
tween equitable  and  common-law  views  of  the  subject,  and  a 
hesitation  by  the  courts  to  carry  either  view  to  its  legal  conse- 
quences. In  MeMiUan  v.  RiehardSf  9  Cal.  365  [70  Am.  Dec. 
655],  we  had  occasion  to  consider  the  subject  at  great  length, 
and  to  observe  upon  the  diversity  existing  in  the  adHudged 
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eases.  We  there  asserted  what  had  prerioiisly  been  held  in 
repeated  instances,  the  eqnitable  doctrine  as  the  tnie  doctrine 
respecting  mortgages,  and  have  eyer  since  applied  it  nnder  all 
drcumstances:  See  JVajffey.lfa<:y,  9CaL426;  Haffley  v.  Maters 
13  Id.  18;  Koch  v.  Briggs^  14  Id.  256  [78  Am.  Dec.  651];  Clark 
y.  Bakery  Id.  612  [76  Am.  Dec.  449];  JohiMon  y.  Sherman^  15 
Id.  287  [76  Am.  Dec.  481].  When,  therefisre,  a  mortgage  is 
here  executed,  the  estate  remains  in  the  mortgagor,  and  a 
mere  lien  or  encumbrance  upon  the  premises  is  created." 

The  counsel  of  the  defendant  do  not  controyert  the  doctrine 
thus  stated  as  applicable  to  mortgages  executed  since  the 
statute  of  1851,  but  appear  to  consider  that  it  was  not  in- 
tended to  embrace  mortgages  preyiously  executed.  In  this 
yiew,  they  are  only  partially  correct.  The  doctrine  was  estab- 
lished, not  merely  firom  a  consideration  of  the  proyisions  of  the 
statute,  but  also  firom  a  consideration  of  the  real  object  and  in- 
tention of  the  parties  in  executing  and  receiying  instruments 
of  this  kind.  In  truth,  mortgages  had  long  before  lost,  for 
nearly  all  purposes,  their  common-law  character  as  conyey- 
ances,  and  been  regarded  as  transactions  by  which  security 
was  furnished  by  a  pledge  of  real  estate  for  the  paym.ent  of 
debts.  Courts  of  equity,  firom  an  early  date,  had  so  regarded 
them;  and  courts  of  law,  by  ^^a  gradual  and  almost  insensible 
progress,"  as  Kent  obseryes,  had  adopted  the  equitable  yiew 
of  the  subject,  though,  we  may  add,  not  always  carrying  the 
equitable  doctrine  to  its  logical  result:  4  Kent's  Com.  160.  The 
equitable  doctrine  had  preyailed  to  such  an  extent  that  in 
nearly  all  the  states  the  interest  of  the  mortgagee  was  treated 
by  the  courts  of  law  as  real  estate  only  so  far  as  it  was  neces- 
sary for  the  protection  of  the  mortgagee,  and  to  giye  him  the 
full  benefit  of  his  secmity.  Thus  in  Ellison  y.  DanieUf  11 
N.  H.  274,  the  court  said:  ^^The  right  of  the  mortgagee  to 
haye  his  interest  treated  as  real  estate  extends  to  and  ceases 
at  ttie  point  where  it  ceases  to  be  necessary  to  enable  him  to 
protect  and  to  ayail  himself  of  his  just  rights,  intended  to  be 
secured  to  him  by  the  mortgage.  To  enable  the  mortgagee  to 
sell  and  conyey  his  estate,  is  not  one  of  the  purposes  for  which 
his  interest  is  to  be  treated  as  real  estate.  There  is  no  neces- 
sity that  it  should  be  so  treated  for  that  purpose.  That  can 
be  equally  well  effected  in  the  usual  way  of  assigning  and 
transferring  the  debt  secured  by  the  mortgage.  The  mort- 
gagee is  secured  and  fortified  in  all  his  rights  without  the 
adoption  of  any  such  principle,  and  the  plain  purposes  of  a 
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mortgage  forbid  it.  The  object  of  the  mortgage  is  the  security 
of  the  debt;  and  it  is  obyioos  reason  that  he  only  who  controls 
the  debt  should  control  the  mortgage  interest.''  In  that  case, 
fhe  demandant  was  mortgagor,  and  the  tenant  claimed  title 
under  the  mortgagee  by  various  mesne  conveyances,  executed 
after  the  law-day;  and  it  was  held,  in  accordance  with  the 
views  expressed  in  the  above  citation,  that  nothing  passed  to 
the  tenant.  So  in  Jaeison  v.  WiUardj  4  Johns.  41,  it  was  held 
that  lands  mortgaged  could  not  be  sold  imder  execution 
against  the  mortgagee,  though  the  estate,  according  to  the 
terms  of  the  instrument,  had  become  absolute.  And  in  Jach- 
mm  V.  JSrofMon,  19  Id.  825,  a  mortgagor  in  fee  sustained  eject- 
ment  against  the  grantee  of  the  mortgagee,  the  court  holding 
the  assignment  of  the  interest  of  the  mortgagee  in  the  land, 
without  an  assignment  of  the  debt,  a  nullity.  See  also  Etoer 
V.  HobbSf  5  Met.  8;  Howard  v.  Robinsanj  5  Gush.  123;  and  1 
Hilliard  on  Mortgages,  c.  18,  and  cases  there  cited* 

It  was  firom  a  consideration  of  the  character  of  the  instru- 
ment, as  settled  by  these  decisions,  and  the  modem  cases 
generally,  that  we  were  induced  to  adopt  the  equitable  doctrine 
as  the  true  doctrine;  and  it  was  from  a  consideratioii  of  the 
provisions  of  the  statute  which  led  us  to  go  beyond  those 
cases,  and  carry  the  doctrine  to  its  legitimate  and  logical 
result,  and  regard  the  mortgage  as  a  security  under  all  drcum- 
stances,  both  at  law  and  in  equity.  Mortgages,  therefbfe,  exe- 
cuted before  the  statute,  can  only  be  treated  as  oonveyances 
when  that  character  is  essential  to  protect  the  just  rights  of 
the  mortgagee;  mortgages  since  the  statute  are  regarded  at  all 
times  as  mere  securities,  creating  only  a  lien  or  encumbrance, 
and  not  passing  any  estate  in  the  premises:  Fagarty  v.  Sawyer^ 
17  GaL  692;  Lard  v.  Morris,  18  Id.  487,  488. 

As  the  mortgage  is  a  mere  security,  it  is  plain  that  default 
in  the  payment  of  the  debt  secured  cannot  change  its  charao- 
ter.  Payment  after  default  will  operate  as  an  extinguishment 
of  the  lien  equally  as  payment  at  the  maturity  of  the  debl 
**  Indeed,  in  those  courts,  with  some  few  exceptions,  where  the 
oommon-law  view  of  mortgages  is  the  most  strictly  adhered 
to,  payment  of  the  debt,"  as  we  said  in  McMMan  v.  RiehardB, 
9  Gal.  365  [70  Am.  Dec.  655],  ''is  held  to  revest  the  estate  with- 
out a  reconveyance  in  the  mortgagor,  though  it  is  difficult  to 
see  upon  what  principle.  If  the  mortgage  is  a  conveyance 
after  default,  it  must  be  equally  so  before;  the  only  difference 
being  that  in  the  one  case  the  estate  conveyed  is  conditional, 
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and  in  ihe  other,  absolute.  If,  after  default,  the  estate  be 
absolutOi  it  is  not  easy  to  perceive  how  the  grantee  can  be 
divested  without  deed  under  the  statute  of  frauds;  and  yet) 
according  to  the  general  doctrine  of  the  modem  cases,  pay- 
ment has  that  effect":  MeMiUan  v.  Riehard$,  9  Cal.  411  [70 
Am.  Dec.  655].  This  general  doctrine  is  inconsistent  with  the 
theory  that  the  mortgage  is  a  conveyance  after  default,  but  is 
consistent  with  the  theory  that  it  is  only  an  instrument  of 
security. 

Was  the  interest  of  the  mortgagee  affected  by  the  fact  that 
he  was  in  possession  of  the  premises?  According  to  the 
language  of  many  of  the  adjudged  cases  in  other  states,  the 
taking  of  possession  after  condition  broken  is  considered  as  in 
some  way  enlarging  the  rights  of  the  mortgagee.  Thus,  in 
New  York,  he  is  said  to  have  before  possession  only  a  chattel 
interest,  but  after  possession  taken  to  have  the  title  of  the 
mortgagor.  For  this  reason  the  mortgagee  of  a  term  in  pos- 
session is  there  held  liable  as  assignee  upon  the  covenants  of 
a  lease,  but  is  not  held  liable  if  out  of  possession:  Astory.  JTbyt, 
6  Wend.  603. 

Upon  this  point,  the  observations  of  Mr.  Chief  Justice  Hoe- 
mer  of  the  supreme  court  of  Connecticut,  in  Clarh  v.  Beaeh^ 
6  Conn.  142,  appear  to  us  to  have  great  force,  though  he  dif- 
fered with  his  associates.  In  that  case,  a  mortgage  deed  was 
admitted  in  evidence  to  sustain  the  defendant's  plea  of  title. 
The  mortgagee  was  in  possession,  and  the  law-day  had  expired 
The  chief  justice  was  of  opinion  that  the  deed  should  have 
been  rejected;  and  in  reply  to  the  statement  on  the  argument 
that  the  mortgagee's  possession  had  enlarged  his  title,  said: 
"In  my  judgment,  a  more  gratuitous  assertion  cannot  be 
made.  There  is  nothing  in  the  nature  of  this  fietct  per  u  that 
adds  to  the  mortgagee's  title,  or  the  title  of  any  other  person. 
Before  entry,  the  grantee  of  land,  except  where  possession  is 
requisite  to  commence  a  right,  has  title  not  enlarged  by  sub- 
sequent occupation;  as  such  occupation  confers  not  any  right, 
but  merely  gives  the  enjoyment  of  a  right  antecedent.  If  tbe 
supposition,  which  neither  principle  nor  analogy  countenances, 
were  true,  that  the  possession  of  the  mortgagee  gives  him 
seisin  of  the  freehold,  he  would  always  be  seised,  for  he  would 
never  fail  to  enter.  After  possession,  just  as  before,  the  estate 
mortgaged  is  a  pledge  only;  the  relation  of  creditor  and  debtor 
exists;  the  equity  of  redemption  is  unimpaired;  or  if  the  law- 
day  has  not  elapsed,  the  payment  of  the  debt  <^""^h^^ftt-*»ff  all 
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the  rights  of  the  mortgagee,  and  everything  is  in  $tah$  quo. 
All  this  is  tme  until  foreclosure  is  effected.  Then  it  is  tiiat 
the  xnntoal  relation  of  the  parties  becomes  changed.  There 
is  no  longer  a  mortgage  or  pledge,  a  creditor  or  debtor,  a  mort- 
gagor or  mortgagee,  or  an  equity  of  redemption.  The  mort- 
gaged premises,  by  a  legal  appropriation  thereof^  are  lost  to 
the  mortgagor  forever,  and  the  mortgagee  has  become  tenant 
in  fee-simple." 

But  it  is  not  necessary  to  argue  the  point  upon  principle,  for 
it  has  been  expressly  decided  in  this  court.  In  Johnson  v. 
Sherman,  15  Cal.  287  [76  Am.  Dec.  481],  an  assignment  was 
executed  to  the  defendant  of  a  leasehold  interest  in  certain 
premises  as  security  for  a  loan  of  money.  The  assignment 
was  therefore  in  fact  a  mortgage.  The  defendant  took  posses- 
sion, and  continued  in  possession  after  the  loan  made  had 
matured,  and  the  question  presented  was,  whether,  as  mort- 
gagee of  the  term  in  possession,  he  was  liable  upon  the  cove- 
nants of  the  lease.  According  to  the  authorities  of  New  York, 
to  which  we  have  already  referred,  a  mortgagee  of  a  term  out 
of  possession  is  not  thus  liable,  because  he  has  then  only  a 
chattel  interest;  but  in  possession  is  held  liable,  because  he  is 
then  considered  to  have  the  title  of  the  mortgagor.  The  point 
for  determination  therefore  was,  whether  in  this  state  the  fact 
of  possession  affected  the  interest  of  the  mortgagee.  The 
court  held  that  it  did  not  After  stating  that  default  in  pay- 
ment did  not  change  the  character  of  a  mortgage,  the  court 
said:  ''Nor  can  possession  under  the  mortgage  affect  the 
nature  of  the  mortgagee's  interest;  it  does  not  abridge  or  en- 
large his  interest,  or  convert  what  was  previously  a  security 
into  a  seisin  of  the  freehold;  it  does  not  change  the  relation  of 
creditor  and  debtor,  or  impair  the  estate  of  the  mortgagor,  but 
leaves  the  rights  and  interests  of  the  parties  exactly  as  they 
existed  previously.  Possession  taken  by  consent  of  Uie  owner, 
or  by  contract  with  him,  may  confer  rights  as  against  third 
parties,  but  they  are  independent  and  distinct  from  any  rights 
springing  from  the  mortgage,  from  which  they  derive  no  sup* 
port." 

It  follows,  from  the  views  we  have  expressed,  that  Meacham, 
as  mortgagee  after  condition  broken,  whether  in  possession  or 
out  of  possession,  could  not  convey  the  legal  title.  He  did 
not  hold  it.  He  held,  by  virtue  of  the  mortgage,  only  a  lien 
upon  the  premises,  and  that  was  a  mere  incident  of  the  debt. 
His  deed,  therefore,  as  mortgagee  alone,  without  a  transfer  of 
the  debt,  passed  nothing:  See  cases  cited  above,    t 
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Although  a  mortgage  in  this  state  of  itself  oonfere  no  right 
of  possession,  yet  when  possession  is  taken  by  the  mortgagee 
after  condition  broken,  by  consent  of  the  mortgagor,  it  will  be 
presumed,  in  the  absence  of  clear  proof  to  the  oon^ary,  to  be 
with  the  understanding  that  the  mortgagee  is  to  receive  the 
rents  and  profits,  and  apply  them  to  the  payment  of  the  debt 
secured.  There  is,  indeed,  no  other  good  reascm  why  the 
mortgagee  should  be  let  into  possession  in  preference  to  any 
other  party.  And  unless  a  limitation  to  the  period  of  posses- 
sion is  fixed  at  the  time,  it  will  be  considered  as  extending 
until  the  satisfaction  of  the  debt.  Haying  thus  entered,  the 
mortgagee  can  hold  against  the  mortgagor,  and  all  others, 
until  such  satisfaction  is  obtained.  And  though  the  legal  title 
to  the  premises  is  not  held,  and  as  a  consequence  cannot  be 
couTeyed  by  the  mortgagee,  the  temporary  possessory  right 
thus  acquired  may  be  transferred.  The  transferee  will  be 
substituted  to  his  position,  and  be  subjected  to  the  same  Ua^ 
bilities, — that  is  to  say,  the  rents  and  profits  received  by 
the  transferee  will  be  treated  as  received  by  the  mortgagee, 
and  applied  to  the  discharge  of  the  debt:  Smiih  v.  Smithy  15 
N.  H.  66. 

In  the  present  case,  the  mortgagee  went  into  possessioQ  by 
oonsent  of  one  of  the  mortgagors,  and  it  would  seem,  without 
objection  firom  the  other  mortgagors;  but  he  did  not  convey, 
or  attempt  to  convey,  any  possessory  rights  which  he  may 
have  thus  acquired,  or  his  interest  generally.  His  deed  only 
purports  to  transfer  such  interest  aa  he  could  convey  as  mort- 
gagee, and  by  virtue  of  the  power  already  referred  to  from  the 
mortgagors. 

The  question  then  arises  as  to  the  effect  of  the  conveyance 
as  executed  under  the  power.  The  testimony  of  the  mort- 
gagee as  to  the  contents  of  the  power,  for  the  instrument  itself 
was  lost,  shows  that  in  terms  it  authorized  him  to  sell  and 
convey  the  premises  in  his  own  name,  and  apply  the  proceeds 
to  the  payment  of  the  debt,  but  it  fails  to  show  positively  that 
the  power  was  under  seal.  The  mortgagee  testifies  that  he 
has  no  distinct  recoUection  whether  the  power  was  under  seal 
or  not,  but  thinks  that  it  was  sealed,  aa  he  waa  in  the  habit 
of  putting  a  seal  to  all  instruments  connected  with  the  trans- 
fer of  real  estate.  He  was  an  auctioneer  at  the  time,  and  fre- 
quently sold  real  estate.  The  presumption  from  this  habit,  if 
any  presumption  could  be  indulged  at  all,  would  be  that  the 
power  in  question  was  sealed.    The  evidence,  clearly,  does  not 
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warrant  the  finding  of  the  referee  that  it  was  not  under  seal 
But  as  the  case  must  go  back  for  a  new  trial  upon  the  last 
proposition  of  the  appellant,  it  is  unnecessary  to  express  anj 
opinion  whether,  if  the  power  were  in  b^ct  under  seal,  the 
oonveyance  from  Meacham  in  pursuance  of  it  was  sufficient  to 
pass  the  legal  title.  Assuming  that  it  was  not  under  seal,  and 
that  there&re  it  was  insufficient  to  authorise  the  execution  of 
the  conveyance  of  the  fee,  it  was  sufficient  to  authorize  the 
execution  of  a  contract  of  sale.  And  the  instrument  in  ques- 
tion, reciting  the  sale,  is  a  sufficient  ''note  or  memorandumr'* 
of  such  contract;  in  other  words,  if  the  deed  executed  was 
inoperative  as  a  conveyance,  it  was  good  as  an  agreement  to 
convey.  And  the  purchaser  having  paid  the  purchase-money, 
and  entered  into  possession  of  the  premises,  a  court  of  equity 
will  protect  him,  and  parties  claiming  under  him,  against 
subsequent  purchasers  with  notice.  This  protection  the  court 
will  afford  by  enjoining  any  interference  with  the  premises  on 
the  iMurt  of  the  adverse  claimants,  or  by  directing  a  convey- 
ance of  the  title  from  them,  or  in  such  other  manner  as  will 
most  effectually  quiet  the  possession.  The  inquiry  then  arises, 
whether  the  plaintiff  purchased  the  legal  title — treating  the 
instrument  executed  by  Meacham  as  a  mere  agreement  to 
convey — with  notice  of  the  equity  of  the  landlord  of  the  de- 
fendant. The  plaintiff  traces  his  title  by  conveyance  from 
the  surviving  assignee  of  Finley,  Johnson,  and  Austin,  and 
from  the  surviving  member  of  the  firm.  On  the  15th  of  July, 
1850,  Finley,  Johnson,  and  Austin,  being  unable  to  pay  their 
debts,  made  a  general  assignment  of  all  their  real  and  per- 
sonal property  to  Spence  and  Bowie  upon  certain  trusts.  On 
tho  2d  of  March,  1859,  Johnson,  the  sole  surviving  member 
of  the  firm  of  Finley,  Johnson,  and  Austin,  executed  a  deed  of 
the  premises  in  controversy  to  the  plaintiff.  On  the  21st  of 
March,  1859,  Spence,  the  sole  surviving  trustee  under  the 
assignment)  also  executed  a  deed  of  the  same  premises  to  the 
plaintiff.  At  the  time  the  assignment  in  July,  1850,  was 
made,  Finley,  the  purchaser  from  Meacham,  was  in  the  open, 
notorious,  aiiTd  exclusive  possession  of  the  premises;  and  at 
the  time  the  two  deeds  were  executed  to  the  plaintiff,  the  de- 
fendant was  in  like  possession.  There  is  no  doubt  that  this 
possession  was  sufficient  to  put  the  plaintiff  upon  inquiry  as 
to  the  interest,  legal  or  equitable,  which  the  defendant  held: 
Lestrade  v.  Barthj  19  Cal.  660;  Hunter  y.Waiiony  12  Id.  863 
[78  Am.  Dec.  643];  PHtehard  v.  Brovm,  4  N.  H.  404  [17  Am. 
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Dec.  431].  But  when  the  plaintiff  ascertained  that  the  de^ 
fendant  was  a  tenant  under  Wheelock,  was  he  bound  to  ex- 
tend his  inquiry  to  the  interest  of  the  landlord, — in  other 
words,  was  the  possession  of  the  tenant  notice  of  the  landlord's 
title?  In  Smith  y.  DaUy  13  CaL  510,  this  question  was  an- 
swered in  the  negative  by  Mr.  Chief  Justice  Terry;  but  as 
there  was  only  a  special  concurrence  in  the  judgment  in  that 
ease,  the  opinion  filed  by  him  is  not  an  authoritatiTe  state-^ 
ment  of  the  law  binding  upon  us.  The  opinion  was  baaed 
upon  a  dietwn  of  Sugden,  and  observations  in  Fktgg  v.  Manm^ 
2  Simi.  665,  where  Mr.  Justice  Story,  in  adopting  the  view  of 
Bugden,  substantially  admits  that  there  is  no  authority  fixr  tiie 
position,  except  the  great  experience  and  acknowledged  ability 
of  the  author.  To  our  minds,  a  persuasive  argument  against 
the  doctrine  is  found  in  the  statement  by  Sugden  of  the  con- 
sequences to  which  it  would  lead.  ^  Therefore,"  he  says, ''  if  a 
person  equitably  entitled  to  an  estate  let  it  to  a  tenant  who 
takes  possession,  and  then  the  person  having  the  legal  estate 
sells  to  a  person  who  purchases  bona  fide^  and  without  notice 
of  the  equitable  claim,  the  purchaser  must  hold  against  the 
equitable  owner,  although  he  had  notice  of  the  tenant  being 
in  possession":  2  Sugden  on  Vendors,  658. 

On  the  other  hand,  the  opposite  doctrine  is  asserted  or  as* 
sumed  to  be  law  in  numerous  cases:  PUtman  v.  Oaty,  6  Oilm. 
186;  Baldwin  v.  /o&twon,  1  N.  J.  Eq.  441;  Diehl  v.  Page,  S  Id. 
143;  Ha/nly  v.  Mone,  32  Me.  287;  Veazie  v.  Parker,  23  Id.  171. 
And  it  is  not  easy  to  give  to  the  fsLCi  of  possession  any  influ* 
ence  as  notice,  without  making  it  notice  of  all  such  matters  as 
a  prudent  man,  desirous  of  purchasing  the  property,  would 
naturally  inquire  about,  respecting  the  title.  Ascertaining  that 
the  possession  of  the  occupant  is  that  of  a  tenant,  he  would,  in 
the  ordinary  course  of  things,  proceed  to  inquire  as  to  the  title 
of  the  landlord. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  further  prooeedings;  and  it  is  so  ordered. 

Norton,  J.  I  agree  with  the  opinion  of  the  chie^ustice  upon 
the  point  that  the  instrument  executed  by  Meacham  was  a 
sufficient  agreement  in  writing  for  a  sale  of  the  premises  by 
his  principals,  and  that  the  defendant,  being  in  possession  by 
permission  of  those  principals,  in  consequence  of  such  instru- 
ment being  executed,  and  having  paid  the  purchase-money,  is 
entided  to  be  protected  by  the  equity  powers  of  the  court  from 
an  action  of  ejectment  by  those  principals,  or  those  claiming 
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under  them,  until,  at  least,  an  opportunity  maj  be  had  to  ao- 
qoire  the  legal  title. 

I  aleo  agree  that  the  poeeeesion  bj  the  defendant,  as  tenant^ 
was  notice  to  pat  the  plaintiff  at  the  time  of  his  purchase  on 
inqoirj,  and  was  thus  sufficient  to  charge  the  plaintiff  with 
notice  of  the  equitable  rights  of  the  landlord,  under  whom  the 
defiandant  held. 

As  the  case  must  turn  upon  these  two  points,  I  do  not  deem 
it  necessary  to  express  an  opinion  upon  the  other  matters 
which  are  discussed  by  the  counsel. 

I  concur  in  the  decision  that  the  judgment  should  be  re- 
Tsrsed,  and  the  cause  remanded. 

Copn,  X  I  concur  in  the  judgment  of  reversal,  but  do  no* 
consider  it  necessary  to  pass  upon  some  of  the  questions  dis- 
onssed  in  the  opinion  of  the  chief  justice. 


MoKroAsa  n^  nr  Bomb  Biaob,  BaoixDSD  is  Vmmm  Baoumntp  mod  boI 
mmcouftywBOBi  8m€MW  in  tidi  mtim  ooQeotod  in  the  nototoObrroffT. 
BttUmee,  70  Am.  Dm.  800;  BhmiT.  WaOer,  78  Id.  700»  note  718;  note  to 
EtrtHgkir.  Oad^,  Id.  150;  JohMmr.Shenmm,  76  Id.  481,  note  488;  Qood9- 
MWT.  Wwer,  Id.  640^  noto  660;  iritt€re27T.  Wiberg,  4  Saw.  236;  ffe^amdr, 
Ak^»  86  Od.  418;  JTodb  T.  re«Efer,.30  Id.  266,  aU  dting  the  prindp^ 
Bat  in  otiMr  ttatai^  tlia  mortgige  ounreyg  the  l^gal  title  to  the  morlgageei 
CarroUr.  BdOamot,  70  Am.  Deo.  864^  and  note  880,  where  otiMr  eaaea  holSi^ 
that  Tiew  are  eoUeeted. 

FoaoHnur  BT  MoBsroiaaB  nr  CUxjiORiixiy  TiKiir  bt  Ookbbit  or  Owxa^ 
cr  by  oontiaot  with  Yam^  may  oonf er  rights  aa  against  third  partiesy  but  tii^ 
tre  indspeDdent^  and  distinet  from  any  ri^ts  springing  from  the  morlgaca 
Cram  whioh  they  derire  no  sapport:  Jokmmm  t.  ShermBm,  76  Am.  Dee.  481. 

TixiA  OF  GnAxra  oy  MoKfaiasD  PimaaB  n  hot  AwwaaoKD  bt  Fobb* 
CBbOSQXB  of  the  mortgage  in  a  suit  oonunenoed  alter  the  oonTeyanoe  hy  tlM 
■fortgngor,  nnless  the  grantee  is  made  a  party  to  the  soit:  Oiaiyewlfar  t.  WS^ 
Uammm,  26  Osl.  161,  dting  the  principal  ease. 

FdasimoH  unbbb  Mobtoaoi  dobs  hot,  dt  Oalziobhia,  Awwmn  NAmn 
or  Horoaobb'b  Ibtbbbri  John§on  t.  Shenmm,  76  Am.  Dea  481. 

ItonaASBB  Who  Takbs  PossBBODir,  abd  BaanyBa  Rbhib  abd  PboibA 
el  the  mortgiged  premisesi  beoomes  aoooontable  for  them,  and  is  boond  ta 
i^ply  them  to  the  rednotion  of  the  debt:  ffmrimm  t.  Wfte,  68  .Am.  Dee.  161« 
note  164.  thoii|^  a  mortgage  does  [not  of  itself  oonfer  any  right  of  possw 
aisn,  yet  when  possessian  is  tsken  by  the  mortgagee  after  condition  broks% 
by  consent  of  the  Biortgiigor,  it  wiU  be  prasomed,  ^  the  abssnee  of  dear  prool 
ta  the  contnyry,  to  be  the  nndsratsnding  that  the  mortgagee  is  to  leosiTe  the 
lenti  and  proAti^  and  Bipjiij  them  to  the  payment  of  the  debt  seenred:  WW^ 
sraffT.  IFiiery,  4  Saw.  238,  dttng  the  principal  case. 

Enoaaan  must  bb  Bbouobx  AOAnnr  Oooutabt  of  the  preadaasx  A» 
Mm  T.  JMdM;  28  Od.  6»^  eitfaig  the  principal 
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Tmiinr  OAnror  LmEinui  wm  SuBSiqiinDT  FBocEMmaoM,  to  Hm  pcvf*- 
dioe  of  hkbadlogdy  after  the  tMianthM  notified  the  landl^^ 
el  en  Mstion  ol  ejeeteisiit^  and  petmitted  him  to  appear  aad  defand:  FflloaiiM 
▼•  JMoncy,  87  OaL  SM»  citing  the  prinoipal  caee. 

PoHMBunr  oy  Lahd  Jut  OoawauuHf  Hofiiai  of  Tblb:  See  iftooiiier  ▼• 
MemUnom,  77  Am.  Dee.  46%  note  460,  n^are  otiiar  eaaea  an  ooQeeted;  Jf or- 
rftofi  T.  £(b2^,  74  Id.  109^  note  178.  (^pen,  notorious  and  exdnBvepoaMaaioB 
la  anffifliwit  to  pot  »  poichMer  upon  Inqnizy:  JUr  t.  SJewmoJ^  29  CaL  491| 
ABt.  JleA«y»  S6  Id.  871»  botii  dting  the  prftno^  eaae.  And  poeaearieB 
el  » tenant  ia  notioe  of  the  titie  of  hia  hrndkid:  Thouptmr.  Pkdiie,  U  Id. 
616^  alao  citing  the  pcinapel  caae.  Bat  if»  at  the  time  el  the  aale  of  land, 
the  record  titie  k  in  tlie  Tendor,  and  he  ia  alao  in  pnaaieriicn,  there  ia  no  pr^ 
aanpticB  of  titie  ont  of  the  Tendor,  and  no  inqfaiiy  need  he  made  of  cthet 
penone  aa  to  hie  i(|^t  er  titie:  J^mrnmOk^ta.  M.M.Oxr.  Ogkr^  tt  Ikd. 
406,  citing  the  prine^^  caae. 

Tmm  mvoiFAL  oan  n  oeeid  in  Wkmbekw*  Wmmkamrf  M  Od.  tH^  te 
the  point  that  aa  eHstien  of  the  tnaat  hf  n tiiia  paiantiOTt  tethettti^el 
tiMfamdloid  datwminaetiie 
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Aqwkt^  notloe  of  nrooMoo.  of  aatliority»  aotnaly  vhes  naoenuy,  888^ 

Botioe  of  rvTootttion  ol  antfaority  i«  iwwmitiali  687. 

Botioe  of  rerrooatioB  of  »iithority»  how  giToiiy  688b 
AimiAU^  Injnxy  to^  whilo  treipaanng,  160. 

remoTal  of  trapMsm^  169. 
AnAuur  oonmiitted  in  def enia  of  one's  pniflion,  674 
AflnomoHT  of  non-ozifting  but  ozpeoted  fiind%  840. 

Ranks  certifying  oheok»  efliMst  of,  S36b 

Box  ow  EzoKAiro^  eooeptanoe^  what  amoonta  to  promlia  ta  make»  iA 

BoKss  of  deputy,  764 

of  officer  <ie/a6fo^  764. 

official,  approval,  defects  in  or  omfssfon  ol^  768. 

offidal,  blanks  left  to  be  filled  up,  763. 

offioia],  defects  which  do  not  inTalidate^  762. 

cffioial,  eracted  with  stipnlation  net  reqniied  hj  statute^  76L 

offidaly  hulnze  to  approre,  764. 

effidaly  isihire  to  ocnf onn  to  statate,  760. 

official,  form  o(  statate  prescribing  is  generally  directory,  7601 

official,  imposing  obligations  beyond  those  prescribed  by  law,  70QL 

official,  may  be  good  as  a  Tolnntary  obligation,  761. 

offidal,  penalty  ol^  which  is  greater  than  required,  7601 

official,  tsken  by  person  anthoriaed  to  take  it^  761. 

official,  where  new  datiss  are  imposed,  761. 
BvBiAL  ov  TBM  Dhab.    See  !>■▲]>. 

Ohosh  nr  Acmoir,  purchaser  of,  what  equities  bound  by,  SAI, 
Ooiaf  oir  Oabboeb,  contract  exempting  from  liability,  290. 

liability  of  one  who  is  both  carrier  and  warehouseman,  868. 

liability  of  conneeting;  868. 

of  persons,  294 
OaHinnoirg  diTeeting  estates  are  strictly  construed,  172. 
CoHflnTDTXOirAL  Law,  statute  authcrisixig  guardian  or  adadnistralor  te  esO 
land,  166. 

statute  haying  more  than  one  subject*  or  object^  110^  111. 
OoiTEAOT,  aroiding,  for  party's  own  fraud,  428. 

executory,  party's  own  fraud  as  defense  to  action  on,  428» 

performance,  not  excused  by  accident  or  casualty,  666. 

rescission  by  Tcndee  on  becondng  insolvent^  826. 
OomnnrAiroi,  intent  ol^  must  be  expressed  by  apt  wwd%  8I8L 

words  necessary  to  pass  a  fee,  243. 
Oona^  non-resident^  security  required  oi^  26L 

m 
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Oo-TEVASOT,  bUl,  by  oo-tenant  of  mine,  to  obtain  poBaasBJon,  B36L 
OmanxAL  Law,  bigamy,  proof  of  maznage  in  proeecntion  for,  Mft 

Ubad^  borial  o^  dmrch-yardfl^  rights  in,  for  bnrial  pmpoMs,  61L 

burial  o(  husband  is  bound  to  bury  his  wife,  612. 

borial  of,  husband  is  liable  to  third  person  for  bozying  his  wils^  9ii% 

burial  of,  hnsband's  rights  with  respect  to  gnre  of  wife^  612. 

borial  o^  jorisdiotion  of  coorts  respecting,  plaoe  and  rites  ol^  6UL 

borial  of,  law  controlling,  in  United  States,  611. 

borial  of,  modes  permissible,  610. 

borial  of,  on  whom  doty  of  rests,  by  canon  law,  610. 

borial  o^  on  whom  doty  of  rests,  by  dril  law,  610. 

borial  of,  plaoe  for,  by  eccleeiastiosl  law,  610. 

of,  right  to  select  plaoe  o^  and  to  piessrva  aad  ou«  te  11^  H^ 
of,  right  to,  in  ohorch-yards^  611. 
of,  right  to  provide  for  by  will,  610. 

cemeteries  for,  609. 

cemeteries,  titie  to  lands  in,  618. 

expense  of  borial,  who  boond  for,  616. 

exeootor's  doties  respecting  borial,  616. 

persons  whose  doty  it  is  to  fomish  sepoltare^  61L 

property  in  bodies  of^  618. 

removal  of  body  after  borial,  611,  614. 

remoTal  of  body  after  borial,  legisUtore  may  antintia^  iUL 

removal  of  body  after  borial,  withoot  aothority,  616, 

sepoltore  of,  and  right  to  direct,  609,  610. 

taking  bodies  for  dissection,  618. 
DDDfinoir  of  homestead,  117. 

of  passengers,  293. 
DiTOBOX,  abatement  of  soit  by  death  of  par^,  197. 

death  of  either  par^  pending  soit  for,  199. 

death  of  either  party,  writ  of  error  or  appeal  after,  199l 

^Cncl'«*»  decree  of,  is  not  final  ontil  three  months,  197. 

English  decree  ntft  cannot  be  made  abadlote  after  death  of  ettlMr  firig 
198. 

soit  for,  against  inssne  person,  200. 

soit  for,  by  inssne  person,  200. 

soit  for,  prosecoted  by  goardian,  200. 

third  persons  cannot  procore  vacation  d^  200. 

third  persons  cannot  prosecote  after  death  of  one  of  the  partlH^  ML 
DuBias,  by  threatening  with  proseootion  for  crime,  400. 

contract  entered  into  to  procore  release  from  anest^  400L 

BiBBmcMT,  title  by  adverse  oser,  498. 

EarropPEL,  to  allege  party's  own  fraad,  4S8,  429. 

BviDSirox,  admissions,  part  cannot  be  ezdoded  and  part  admitted,  SilL 

borden  of  proof  in  action  for  breach  of  covenant  of  ssiaiiv  710L 

books  of  aocoont,  the  whole  most  be  admitted,  846. 

conversation,  what  part  may  be  omitted,  342. 

letters,  what  part  may  be  omitted,  346. 

parol,  to  ezplaui  doobtfol  terms  in  contract^  668. 

parol,  to  show  pozpose  or  consideration  of  negotiabia  lnatnuDeB%  §L 

leceiptB,  what  part  may  be  omitted,  344. 


Ihdsz  to  ths  Norm.  77f 

SlBOvmniy  OHiipl  proparty,  ezemplaiy  damages  for  Uny  oiit  9Ql 
ganiiahiMnt  ol  nnmioipa]  oorpomtion,  670. 
rodemptUn  from  sale,  title  pending  time  for,  673^ 
sale,  who  entitled  to  proteotian  aa  pnrohaaer  wjthoat  Dotioi^  ilH 
Mtiafaotioii  preanmed  from  levy,  157. 
tools,  what  exempt  as,  645. 


TaruKm,  rolls  in  roUing-milla,  570l 
FbaxiON  JusoiODVT,  anthentioation  of,  4LL 

ooodnsiTenesa  of,  in  Bngland,  418. 

oonclnsiTeness  of,  in  United  States,  418. 

fraud  in  proonring,  412. 

Jurisdiction  of  oonrt  may  always  be  qnestioiied,  412. 
FsAin>  in  which  party  participated,  aa  defense  to  Ids  oontrmota,  428^  ISlL 

OAKimHMKiiT  of  nranidpal  corporation,  670. 
HouRKADb  oooapation  sssentisl  to^  712. 


IiBumAiroi  by  wife  on  hnsband's  lif e^  noorassignability  of,  400^  4ttL 
conditions  and  exceptions  in  policy,  how  constnied,  506. 
estoppel  by  acts  of  agent,  722. 

estoppel  to  urge  mistake  or  omiwinn  in  application,  723^ 
life  of  another,  890. 


JiTDQinDiT  against  one  tort-feasor,  whether  ban  action  against  otlw%  567. 
oertificaticn  by  depn^y,  816. 
foteign,  411-414. 
lien  c4  conflict  between,  and  nueoorded  deed,  618. 

fiiimnfT,  indictment  for,  mnst  show  thai  property  was  taken  witoom 
assent,  607. 
poMSssion  of  stolen  propeily  aa  evidence  of  goiltk  607. 
Immmm  on  shares  makes  parties  tenants  in  common,  54. 

Maim,  liability  for  injuries  saflEored  by  serrant^  82L 

liabflity  for  wiUfol  act  of  serrant^  526. 
IfawfAT^  United  States,  actions  against  in  state  conrts,  05. 
MoooiUSB,  assignment  of,  when  prevails  over  pre-existing  eqnit^esb  58. 

canceled  by  mistake,  272. 

foreolosnre,  grantee  of  mor^^agor  mnst  be  party,  775, 

release  by  first  mortgagee  while  there  is  a  second,  267. 

rents  and  profits,  rights  of  mortgagee  in  possession,  775. 
MmnaiPAL  Oobpokation,  garnishment  of^  670. 

not  liable  when  exercising  legisUtiTe  powers,  64. 

ordinance  imposing  penalty  or  forfeitore^  487. 

ordinance  reqniring  baskets  to  be  marked,  487. 

VaooiiABLa  LraiBUiiBim,  indorsementi^  parol  evidence  to  vary,  108. 

may  be  pat  in  evidence  without  indorsements,  104. 

notarial  certificate  as  evidence,  106. 
VawoAPiB,  liability  <^  person  receiving  from  post-office,  104. 
VoKun  of  revocation  of  agency,  necessity  for,  637. 

possesiion  of  land  as  evidence  of^  776. 
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pAjrnnBSHiF  boviid  by  fn»d  or  nrfgepreeentfttion  of  partner^  886w 
Pebsoiial  Pkcmnrr,  force  in  retaking  powemon  o(  677. 

land,  entry  on  to  take  poweaiion  d^  676. 

retaking  poaneiion  oi^  676. 
FoMmiOH,  advene^  when  extendi  to  bonndariee  in  deed,  746. 

ananlt  in  defanee  d^  674. 

defense  of,  against  wrong-doer»  674. 

is  eridenoe  of  ownerahip^  747. 

retaking  by  owner,  force  whioh  may  be  nsed,  674.  676. 

wounding  or  maiming  in  defense  of,  674. 
PncioirAL  AND  AaniT,  representations  of  agents  91ML 
PcTBuo  liAim^  entry  ol^  by  one  person  in  trost  for  another,  lOL 

RATf.iuiAP  GoKPAirr,  agents  and  messengers  ol  otiior  ootporations  fcraveBng 
on,  292. 

breaking  aade,  liability  to  passenger,  408L 

broken  rail,  liability  to  passenger,  ^M. 

oontraot  to  limit  liability,  879. 

drover's  pasi^  ri|^ts  of  ludder  ot  ^h  M^  879L 

forleitiixe  of  franchise  by,  801. 

free  pasi^  gross  negleet^  holder  may  leoofsr,  S91i 

free  pasi^  rights  of  holder,  291. 

gratoitoos  passenger,  oontnMt  of,  waiving  right  to  damages,  290l 

gratoitoos  passenger  may  reoover  for  ne^toot  of  diieotof%  Mil 
lUn,  evidenoe  of  aots  of  nnohastity  on  part  of  proseontriz,  4i47. 
Rial  Bbkaxi^  entry  on,  to  remove  one's  ohatteli^  676.] 

retaking  posssesion  from  wrong-doer,  676. 
RBOOunom,  what  may  be  set  up  in,  S09l 
Ru>ncFnnir  from  exeention  sale  by  owner,  effwt  of,  128L 
Rin.ivnr  in  state  oonrt  against  United  States  marahal,  9L 

injnnetion  to  leetrain  abase  ol  franohiss^  802. 

liability  lor  aots  ol  offioers,  625. 

mtmdanma  to  eon^el  nmning  trains^  802. 

nefljigenoe,  oontraots  waiving  rigtit  to  sne  lor,  291. 

passengers  may  reoover  for  aots  of  offioer%  626. 

passengers  defined,  5M. 

passengeti,  presnmption  thai  one  riding  on  oar  ii^  5M. 

taking  np  traek,  801. 

treapasisr  on  oar%  rigtits  ol^  296. 

vehifllei^  mnst  famish  roadworthy,  404. 

Bal%  ohattel  most  be  identified  and  set  aside  to  peas  titie^  667. 

of  ehatteli^  ooacarrent  possession  of  Tender  and  vendee  aftw,  S64 

remedy  in  ease  vendee  refuses  to  accept  goods,  667e 
Btatuti,  retrospeotiTe  operation  not  given  to^  696. 
SiTBaoBiFTioir,  recovery  on,  when  proper,  121. 
Bun  DAT,  acts  performed  on,  when  valid,  121. 

carrier's  liability  for  injory  done  passenger^  807. 

oontraots  made  on,  307. 

statates  respeotin&  are  vaUd,  121. 


Taxatioh,  omitting  property  from  smisiinanl  roU,  wlm  nveida  the 
Tax  Dud^  dsseription,  when  void  lor  ■neeitatnty,  747. 
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IftAini  Mamk  ok  "Samm,  rMtninmg  qm  of,  763. 

Tun  belong  to  him  on  whoao  Uad  the  tnrnk  atanda,  880. 

orerhanging  branohes,  remedy  egunat,  831. 

gteading  aeroM  bowidaiy  lina^  880i 
TmMMtABB,  IdlliDg  done  in  raeistanoe  ol,  67fi. 

remoring  tfeepeMer^  67fi* 

righl  of  owner  to  reeLrt^  674. 
TuAi^  right  to  open  and  doee^  189. 
TRum^  reralting^  are  not  inbjeet  to  registration  kwi,  618. 

WixKBOOUBO^  dam-owner'a  right  to  ilovr  baok«  188. 

peroolatfaig  water%  right  to  dlfwt^  188. 
Wif%  aetien  lor  fajruy  to^  878. 
Wnu^  eenttetlBi^  budm  el  yoel  leipenting  umM  IhmbiuUji,  IMl 

Jaiirik  vhM  TiUd*  48B. 


INDEX. 


ABANDONMENT. 

I.  QuHf Mu  Of  Ajujnoanaan  ow  Pkopbettib  Qhbof  Lnemnv  of  wUdi 
the  Jvij  k  to  Jmdfe  exdnnrelyr  and  in  ordar  to  do  m  tlity  nnul  triw 
into  oonddHMtioB  all  tlio  facta  and  oizonmafcanoaa  bef ova  thoDL    Mmm 

%  ABAHsanoDT  MAT  n  IxwEtaoKD  DT  Bomb  Oasm  num  lum  of  Tbo^ 
and  tlio  dalaj  of  tho  flrat  oooopant  in  aaaniliiig  bia  elaim  to  tha  poaaa- 
aion  againit  partiaa  anbaaqncntly  entaring  upon  tlio  pnandaaa;  but  in 
aooh  oaaaa  tho  looTing  of  tho  pmmiana  mnat  b»TO  bean  TolontaKyf  and 
withont  any  oTpiaaaail  intantioa  to  reaama  tho  poaaaaaion.    Td, 

IL  Whbbb  Pnaov»  whsn  Hb  Ceaseb  to  Ooouft  FumaM  nr  PnMnr, 
iMLwm  AoBRT  in  ohargo  of  thorn,  thia  fact  ia  in  itaalf  anfBoiwit  to  vabnt 
tho  proanmption  of  abandonment  ariaing  from  the  faot  thai  he  ooMad 
to  ooonpj  tfaam,  and  to  render  the  qneation  whether*  in  faot^  ho  did  or  did 
■el  abandon  them*  one  for  the  oonaideration  of  tlie  jnzy.    /d 

See  RiniBOATw^  1. 

AOCX>UNTS. 
0ao  BiMiuvuM  iun>  ABumanusoBi^  17-0^ 


ACT  OF  GOD. 
See  OoiaioH  OABBOBfl^  1»  % 

ADMIRALTY. 

Lonr  Law  of  New  Jkbost  Arruas  to  Ftemnr  aa  wail  •■  to 
BamdailT.  Boehe^  28S. 
*&  Idma  worn  BumjiB  ITvRinsKXD  Forbioit  Vmsil  oh  Obbdit  of  Owaran 
0(E  Mabvib  n  HOT  MAumn  Lden,  within  the  Jnriadietion  of  eoorta  el 
admiralty  of  the  United  Statea,  bat  may  be  prorided  for  by  atate  atat- 
ntea,  and  enf oroed  by  atate  eoorta.    Id, 
"%  lav  joiE  Sumjii  Fubvishbd  Fobhon  Vbubl  d  hot  Bzolubbd  imh 
0EAXB  OooHiZAHOB»  by  the  proTiaion  of  the  United  Statea  oonatitation 
gbing  to  Congreaa  the  power  to  regulate  oommeroe  with  foreign  natjiwi^ 
and  among  the  aereral  atatea,  if  Ckmgreaa  baa  not  legialated  on  the  anb- 
Jeot    Id. 
•4k  AmiBAbrr  JuBisDixmoH  of  Uhited  Statbs  Oodbxb  d  BzoLumrB;  but 
it  ia  jnriadiotion  orer  admiralty  oanaea,  and  not  joriadiotion  ofw  al 
aifooting  foreign  Toaaelay  or  orer  all  liana  on  anoh.    Id, 

ADULTERY. 
See  Mabiizaob  ahd  Ditoboi^  !#  S^  &• 
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ADVJEBSE  P0SSB8SI0H. 
See  EmmJuiTO,  Z, 

AGENCY. 

L  TmtaaifAL  akd  Aoxnt. — Bj  permiitmg  eaother  to  hold  himeelf  ovi  ie 
the  world  m  hie  agent,  the  prindpel  adopti  his  eoti,  end  will  be  held 
bound  to  the  penon  who  giTee  credit  thereafter  to  the  otiiar  in  the  ci^^ 
dty  of  his  agent.     Tier  ▼.  Law^pmm,  634. 

%  Implisd  Authobxxt  ov  Aoxnt  AniBXiro  noM  Gmsmbal  EKFunmrr 
OonTUiuu  after  the  agency  has  in  reality  oeaaed,  as  &r  as  coneems  par- 
ties who  haregiTen  credit  before,  and  st£U  oontinne  to  give  oredit  to  il^ 
and  who  have  not  aotoally  been  notified  of  the  ehange^  and  eannofc  he 
presumed  to  have  had  notioe  of  it.    ItL 

Bm  Abandoxioent;  CoiiTSAon»  6;  GoB»XBA!noH%  I;  FikovaBsi  Qvi 
AND  WiBD,  2;  Inbusaitgii^  2,  S;  FAxrarsRSHzr.  1. 

ALTERATION  OF  INSTRUMENTS. 
See  AuTHJUi'riuAnow  of  iMtmamEKn,  (L 

ANIMALS. 

L  iJABiLirr  lOB  Ihjukt  to  TRisFAmiro  Akdiaia — A  person  npon 
land  an  aninial  strays  may  torn  it  ol^  vsing  the  nsnal  and  ordinary 
tlon  to  AToid  doing  any  injnry  to  it;  bat  is  liable  to  the  owner  of  the  ani* 
mal  for  any  injury  which  resolts  to  it  from  a  lailnre  to  exerdse  snob 
caution.     Toiien  r.  Cck^  107. 

Sl  Owm  ov  Caitlb  Fouhb  ov  Ujifmiced  RinimoAD  d  hot  TuBPAmm 
or  wrong-doer,  but  is  entitled  to  the  exercise  of  ordinary  and  raaeonihle 
care  on  the  part  of  the  railroad  company,  under  all  drenmstsnoee,  ie 
aToid  any  in  jury  to  his  cattle.   Cenfni/ OiUo  iff.  it.  Gb.  t.  IkNpmMX,  434. 

&  Razlboad  Oompaht  OFKEATXiro  UNvnraBD  Road  d  hot  Liablb  ior  Lr- 
jUBm  TO  Cattlx  found  on  its  track,  if  its  use  of  the  track  is  reason- 
able, and  it  exercises  reasonable  care  under  all  cirenmstancee  to  avoid 
the  injury;  but  for  an  injury  to  cattle  reenlting  from  the  unreasonable 
and  dangerous  use  of  the  railroad,  or  from  the  want  of  such  cara^  the 
company  will  be  liable.    Id, 

4i  RaILBOAD  Ck>MFAHT    U    HOT    BOUHD    TO  COHBIDXB    IhCKBASBD    ROK  TO 

Oattlb  on  its  unf  enoed  track  in  determining  the  rate  of  speed  at  wfaioh 
its  trains  shall  run,  such  speed  being  otherwise  reasonable  and  proper  in 
riew  of  the  object  to  be  accomplished.  A  high  rate  of  speedp  thon^ 
dangerous,  is  a  reasonable  use  of  the  land,  because  it  is  for  a  proper  ob* 
Ject,  and  a  highly  beneficial  pozpcee,  and  the  danger  may  be  aTcided  by 
proper  care.  Id, 
1  OwNXBS  OF  Cattub  Who  Pibmit  Thxm  to  Ruh  at  Labob  in  the 
Tidnity  of  an  unindosed  railroad  track  can  ask  no  more  than  that  the 
agents  of  the  railroad  company,  in  the  legitimate  conduct  of  ite  tmsinnsiL 
running  its  trains  with  a  speed  regulated  by  the  grade  of  its  road,  the 
capacity  of  its  locomotiTC  power,  and  the  safety  of  the  pereons  snd 
property  carried,  shall,  with  due  regard  to  the  safety  of  the  persons  snd 
property  in  their  charge  as  the  paramount  consideration,  exercise  ordi- 
nary and  reasonable  care  to  avoid  unnecessary  injury  to  ^»iw»«^i«  i^Mi^ri^y 
coming  upon  their  uniuclosed  road.     Id. 
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^  Whibb  mis  n  ffofiBiMO  nr  Bumnvo  ov  Train  ob  m  Rati  ov 
8fsb>  «k  a  pirtloiilar  timia  and  plaoe  inoonslttaat  with  tlio  general  and 
If^gitimate  oondoot  of  the  boaineM  of  the  raib«ad  oompany,  the  oocaaiaa 
and  neoeiaity  therefor  do  not  ooneem  the  owner  of  oattie  numing  at 
large,  and  he  cannot  inqnire  whether  the  rate  of  speed  was  greater  than 
vinal  f  or  a  partioolar  train  at  a  particuhur  place,  and  what  was  the  objeot 
of  aooh  rate.    Id, 

f  •  Whsrs  It  Don  not  Avpsab  that  Rati  oy  Spud  at  Which  Traqi 
WAS  Rummi  o  waa  a  rate  at  which  the  railroad  oompany,  in  the  ordinary 
and  legitimate  conduct  of  ite  bnaineaB,  might  not  reasonably  ran  its  train, 
the  inqniry  in  an  action  for  injuries  tooattleonan  nnindoeed  track  mast 
be  confined  to  the  qnestion  whether,  under  the  eiroumstanoes  of  the  case^ 
the  defendants  ezerciaed  reaaonable  and  proper  care  in  running  their 
Migine  to  aToid  injury  to  the  cattle  of  the  pUintifl^  and  this  questlcii  la 
for  the  jury.    Id> 

&  Whsrs  thbrs  d  No  Svhussnt  Poumb  or  Tows,  the  person  takiiig 
the  animal  up  may  impound  it  in  his  own  ban,  or  in  the  indoaure  of 
acme  otiier  person.    SSktr  t.  aooper^  640. 

H  Aonos  lOR  Bzpssim  os  Kssnso  iMPonirDSD  Ahimal,  and  for  the  psa- 
alty  provided  for  in  the  statute,  in  a  town  where  there  is  no  publia 
pound,  where  the  person  who  impounds  the  animal  places  it  in  the  bam 
of  the  publio  pound-keeper  elected  by  the  town,  because  he  was  pounds 
keeper,  and  in  his  cffioial  capaoity*  uid  where  the  impounder  had  nerw 
paid  anything,  or  agreed  to  pay  anything  for  the  costs  of  keeping,  mnal 
be  brought  by  the  pound-keeper,  and  not  by  the  impounder.    Id, 

IOL  VdBVSITUBSB    FSOVLDSD   IN    StATDTS    RsLATDVO    TO   IXPODNDBD   ASi> 

HALS  SO  NOT  Inclubb  the  expenses  of  keeping  the  animal  impoundsdi 
But  both  may  be  recovered  in  the  same  suil    Id, 
1I»  Ijhixazuxn  of  Nnrs  Months  doib  not  Atplt  to  aetiona  for  forieituwi 
and  expenses  under  the  statute  relating  to  impounding  "»**»*^'^    UU 

Sea  JuiH»iissT%  7. 

arhteratiok  and  AWAKDl 

flu  lliiwmiuiiii  ASD  AmiNiBiRATOB^  ^10|  IkinB%  1^  4 

ASPORTATIOH. 
See  OsimsAL  Law,  4 

ASSAULT  Ain>  BATTERY. 

L  Daxaass  sob  Wifs's  Loss  or  Tms  oannot  bs  BsocnrsssD  in  JoinI  ••• 
tion  by  husband  and  wife  for  an  assault  and  battery  upon  the  wife.  Tha 
time  and  setrioes  of  the  wife  belong  to  the  husband,  and  for  their  losa 
he  must  sue  alone.    Bame»  ▼.  JUartin,  670. 

&  Damaoss  mat  ss  Rbootsrsd,  in  Action  son  Absault  and  Baitsrt» 
lor  oironmstancea  of  outrage  and  insult  which  wound  the  f eelings^  and 
tend  to  lower  the  party  aggrieved  in  the  estimaticn  of  his  f eUow-dtissnsi 
but  not  for  any  public  odium  which  might  arise  from  an  exposure^  at  the 
trial,  of  the  domestio  quarrels  of  the  husband  and  wife  who  sue  for  an 
assault  and  battery  upon  the  wife.    Id, 

See  Plsading  and  FSAonoi,  2;  Rbgafxion,  Sl 
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ASSIGNMEKTa 
0M  Dubbb;  VAcrroBfli  2;  MouaAAH^  SIX 

A8SIGNMENTB  TOR  BENEFIT  OF  GREDrEOBa 

lOB  BsnERT  ov  Cbsdiiobb  under  inaolTent  Uwi  of  aiuiilMr 
■Me  Twfei  mch  title  in  the  aaiignee  m  to  pruperiy  of  the  debtor  litii- 
•led  In  Miaioiiri,  m  to  defeat  en  attadiing  creditor  who  !■  »  citiaen  of 
■ad  reeidee  in  anch  other  atate,  but  eoee  in  the  oonrti  of  Mieeonri  to  gain 
a  (rcferenoe  over  oreditore  in  the  other  state,  where  all  of  the  partiee 
walde,  and  n^ere  the  debt  sued  npon  waa  oontiaoted  and  siade  payabla. 

AfiSUMFSn. 
SeoNBWBPi 


ATTACHMENT. 
L  llmnoiFAL  CoBKiBiznui  n  hot  Svbjkjv  to  OABimnaiiT. 

IL  JvMiinDiT  Gbbditob  Aoquxbbs  Lax  wi  Skbtkh  of  Wkzx  or  Oabvob* 
MBnr  OH  JuDOMJDiT  DiBVOB  OF  HU  DiBiOBt  whioh  the  gmlahee  oanaol 
datat  bj  afterwards  acquiring  an  eqiiltdble  aet-cff  agalnsl  the  Jod^ 
mmA,     WmfM  t.  CScinq96e4  724. 

Sea  AsnaHioEHTs  fob  Bxraur  of  Obiwiwml 

AnOBNET  AND  GHENT. 

Aflfounir  mas  Lbh  oh  Jxhwiibht  ob  Dbobib  Obtaihxd  bt  Hzm  fob  mb 
QuMSKt^  to  the  extent  of  his  f  eea,  or  compensation  for  his  serrioes  in  the 
canse^  which  is  superior  to  an  equitable  set-off  afterwards  acqnired  bytiit 
dsf^dant.    ITcN^CeU  ▼.  Cbnip&e/r,  724. 

AUTUENTIGATION  GF  IN8TRX7MENT8. 

L  fbmiBH  CouHTBT — AuTKEHnoAXiOH  OF  JvMUDDiT.— Giir  statote  pro- 
Tiding  for  the  admission  of  duly  anthenticated  jndgmants  of  fdreiga 
oonntriesy  does  not  relate  alone  to  the  independent  powen  of  the  world. 
Its  obrioos  meaning  is  to  admit  the  records  of  any  conrt  of  any  foreign 
ooontry;  it  is  immaterial  whether  snch  foreign  conntiy  is  one  of  the  great 
powersof  the  world,  or  one  of  minor  importsace.    LatkrY,  WedooU^iOL, 

%  Arbsxatioh  of  Jitsoxbht  or  Bsath  Goubt,  Siohbd  ohlt  vt  DxpirrY 
Glbbk;  n  IxwfnmaMaT^  vnder  the  act  of  Gongressb  for  the  pnrpoee  of 
■*^^*»g  it  oridence  in  another  state,  and  the  insufficiency  is  aot  oared  by 
Hm  addition  of  the  jndge's  certificate  that  the  attestation  is  in  due  form, 
aad  aatiiflriaed  by  the  state  Uw.    Jforrft  ▼.  PateMn,  311. 

IL  SaOOBD  OF  JVMIinDIT  IKUST  BB  SlOHBD  BT  GfllOBB  AummiOD  BT  LaW, 

aad  Binst  havo  been  filed  in  the  proper  office^  in  order  to  make  it  eridenoa. 
Id. 
4  .ftaooiBD  OF  JuBQiiBHT  OF  GouBT  OF  Fbotzhch  OF  Uffbb  Gahiiu  is  dniy 
aathentioated  by  attestation  of  the  olerk  of  the  coart»  with  the  seal  of  the 
asort  annexed,  to  which  is  attadied  the  proper  certificates  of  the  chief 
Jnstice  of  the  courts  of  the  aaaiatant  secretary  of  state  of  the  provinoa* 
and  of  the  gdremor  in  chief  of  said  province,  to  which  is  affixed  the  great 
eeal  of  the  provinae.    Latkr  t.  WetieoU^  401 
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MMD  tXTMMUMManOBB  AlVMAaXSQ  UFOV  FaOI  OV  WlMMKLIW* 

emoai  or  Bbooed  OF  JupoicPiT  of  >  foreign  coantry,  if  they  we  Tvifled 
%j  tiw  initiali  ol  the  derk  of  the  ooart^  will  be  pfteimied  to  haTO  bem 
■Hide  hj  him  al  the  time  he  anthentioated  the  rdU,  and  are  immateniaL 

See  MoBiOAGia»  11, 12L 

BATTiMKWTa. 
oiv  i^ATT.M  n  PosBBHiON  OF  BiiLQB:  lo  held  where  alaTei  bdflB^ 
lag  to  a  ward  had  been  hired  by  her  goardian  to  the  bailee  lor  a  jMr. 
Alio  held  that  anoh  poeBcerian  of  the  guardian  was  the  poeeeirien  ol  Ike 
ward.    SaOmr.  AmoUk  144. 

See  QuAsmAJX  axd  Wabd^  1»  2. 

BANKS  Ain>  BANKING. 

!•  QuiifiOAXicni  OF  Obbok  as  Good,  bt  Autuubizhd  Offjuu  of  Basi^ 
Mndi  the  bank  to  keep  fnnde  to  pay  it;  it  i«  eqniralent  to  the  aooepi- 
aaoe  of  a  tnU  of  ezohange  payable  on  demand,  and  makes  the  bank 
-primarily  liaUe  to  the  holder  nntil  discharged  by  payment^  releaee^  er 
tte  statate  of  llmitotioiis.    MeatU  r.  MerchanU*  Bank,  Z3l. 

%  Omnnok'nois  as  Good  of  Non  Patablb  at  Bank,  where  the  ooures 
of  boainess  between  banks  is,  instead  of  aotaally  paying  the  notes  of  ooa- 
tomars  when  in  fonds  on  presentment,  to  mark  them  as  good,  and  settle 
fai  the  ezohaagea  of  the  next  day,  has  the  same  effeot  as  has  the  oertifloa* 
tlon  d  a  cheek,  and  operates  as  an  absdnte  engagement  of  the  bank  to 
pay  its  own  debt^  and  not  as  a  guaranty  or  promise  for  the  benefit  of  a 
third  perscn.    Id* 

%  Ban  n  Liabui  oh  Nora  Falsilt  Cibtifxd  bt  Tbllbb,  the  bank  nol 
having  fonda  f cr  its  payment^  to  sach  persons  only  as  hold  in  good  idtk 
and  for  Tslne.    Id, 

4b  BoLIXBE  OF  NOTB  CterOriBD  BT  BaBX  TeLLBB  A8  GoODb  THOUGH  FALOLTt 

the  bank  not  having  fonda  for  its  payment,  is  entitled  to  recover  if  hs^ 
bolng  ignortnt  of  the  bdnty  of  the  certificate,  treats  it  as  payment^  ani 
emits  to  charge  indcrsers.  Id, 
H  SiLAT  BV  Howhb  of  Notb  OgHTiFUU)  BT  Babx  a8  Goob  to  obtain  aotul 
pafBHHt  at  the  reqnest  of  the  maker,  and  for  his  acoommodati0B»  wfll 
Wtk  diaoliBife  the  obligation  arising  from  the  certificate.    /dL 

BIGAMY. 
See  GBDcnrAL  Law,  t,  7. 

BILLS  OF  LADING. 
N  See  Faotchh,  1. 

BONA  FIDE  PUBCHASEBa 

I,  iHwnB  OF  MomoAOB,  WITH  Knowlbdob  of  Fbavd  nr  m  Ibiibftw, 
is  act  a  ftoiM/cfe  pnrohaser,  and  the  fact  that  he  paid  full  ooniiderstiiB 
for  the  assignment  will  not  aid  him.    DatUmrp  t.  AoMitofi,  244. 

Bi  BVBDBB  OF  PBOTIKO  THAT  AflSIOinB  OF  FrAUSVLBHT  MOBTOAOB  IB  BO* 

BovA  Fibb  Pubghaoer  for  Tslne,  withoat  notice  of  the  frand,  is  ugtm 
the  defendant  in  a  suit  by  the  assignee  to  foredoee  the  mortgage.    Id. 
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IL  Tmm  or  Bova  Vnm  PvacBjjuR  or  KoiiXGioa  Madb  to  Dsnus^ 
Gbbdrom  of  tba  mortgagor  is  Talid  m  against  moh  ereditoara.    /d. 

C  BloBn  ov  Bona  Fum  Pubcraseb  tbom  Fbauix7i.kht  Gbastxb  abi 
VOT  TifFAniin)  by  the  fact  that  judgiminti  ware  reoovvrad  by  thtt  oraditan 
againat  the  frauduleat  grantor  pzior  to  the  oouT^yanoa  by  the  frandnlani 
grantee.    Id. 

9k  CtooiALSD  Dmor  ob  Smmant  Eqititt  ABanio  iwni  Ooonwcnr  ov  Fk»» 
Tioim  OwxDS  ov  PBoravrr,  of  which  the  pnrohiaar  had  no  notieo^  eaa* 
moik  be  aet  up  againat  him.    Id, 

iL  TumtMAMMM  umxnt  Oovtraot  iRoraBAxm  as  GknrvsTAVci  bdt  Goo» 
AM  AflmKMBHT  to  coQvey,  who  haa  paid  the  pnrrhaae  money  and  entwad 
Mo  poaiaariop  of  the  premiaea,  will  be  proteoted  by  a  conrt  of  aqmlf 
aabaaqnent  pnrchaaera  with  notice.    IhUiom  t.  Wmnekammr^  78& 

See  MdBiOAOXB^  12;  Tnunii  t,  S. 

BONDS. 

to  Bkaiu  Omuoiem  to  DMimAUD  BB  GmnoH^  a  Ivtaub 
tiiaoUigQr.    PoMeS t. /imimm,  428. 

AMP  ▲nminiBAxoM^  2,  8;  5-7;  Fkass^ 

OwWttJMEBf   1-6;  SUBXTTIKIF. 

BOUNDABISa 
SaaOBOwnra  Tsamu 

CAVEAT  EliPIOB. 
SeeSALii^S. 

OHAKOB  OF  yvaxuK 

Bio-PkJUDoro  ajtd 


OHHOKS. 
SeeBAinca  and  BaNxora. 

0H0SB8  m  ACnON. 

Di  AonoN  n  TaiNa  of  which  one  haa  not  the 
■Mnt^  bat  only  a  right  to^  or  a  right  to  demand  by  aetkn  ftt  law.    0^  i^ 
la  defined  to  be  a  peraonal  right  not  rednoed  to  pooMariao^  Wl 
aUe  by  aoll  ftt  law.    8aBee  t.  AmoU  144. 

See  HuHBAND  and  Woi^  S. 

OOLLATEBAL  BEOUBITIB& 

L  Wmibi  Onb  BacsiTBi  Noni  as  Oollaxxbal  SaouBinr  bob 

Dbbi^  Obnxbal  BiTLB  n^  that  the  party  receiving  aaeh  nola  mnat 
etdinary  caie  and  *^'^«g*"^  in  collecting  it;  and  if  any  loaa  ahoold  bap- 
pen  to  the  other  party,  by  reaaon  of  a  want  of  aiich  caie  and  diUgenos 
the  law  will  compel  him  to  make  good  the  loaa.  Btibert$  w,  gTlewtpwiv 
46fi. 

E  CUlBB  OB  PBB80N8  WhO   BbOEITB   NbQOTIABLB   PaPBB  AB   OOLLATBBA& 

BaouBRT,  ABB  NOT  GoTBBNBD  by  the  atrictralaa  of  the  commercial  bw» 
applioable  to  negotiable  paper,  bat  fall  onder  the  general  law  of 
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wliloh  mmt  deiwmlm  fha  rights  and  liabilitlet  of  the  partus.  Howerer^ 
If  tfaa  parties  make  a  special  agreement^  thfy  wiU  be  bound  by  its  terms. 
M. 
H  Fastt  to  Whom  has  been  AanoirxD^  ab  Oollaxieal  SaoinuTT,  Prom- 
niOBT  Kon^  payable  on  or  before  a  certain  date,  under  an  agreement 
by  wluoh  demand  and  notice  of  non-payment  are  waiTcd,  is  under  no 
eWigation  to  demand  or  insist  upon  payment  of  the  note  before  it  be- 
MDMs  dne.  TbiB  is  so»  although  the  maker  of  the  note  expressed  will- 
ingnsss  to  pay  it^  and  the  holder,  might  hare  collected  it  by  insisting 
vpon  payment*    Id* 

COMMON  OABBISBS. 

L  Bvui  XKAx  Common  Cabbios  abb  Abbwheablb  for  all  Iobms  not  oce»- 
rioned  by  the  act  of  Qod  or  the  pnUic  enemies,  is  foonded  in  justice  and 
soond  policy,  and  shoold  not  be  depsrted  from.    AmM  ▼.  J<me$,  617. 

%  COMMOB  Cabbzbbs  ABB  LzABLB  slthough  they  act  with  cantion  and  pm- 
dance,  imless  the  loss  was  occasioned  by  the  act  of  Ood,  or  migiht  not 
hare  been  prerented  by  any  possible  degree  of  cantion  and  effort    Id. 

9k  COMMOB    CaBBIBB   or   PaBSBNQBBS,  LiABILTTT  lOB  DSFBOnVB  AZLB.  — 

Common  carriers  of  passengers  mnst  be  held  accountable,  in  every  ereni^ 
to  furnish  roadworthy  coaches.  They  will  be  held  responsible  for  dam- 
ages caused  by  a  cracked  axle,  although  the  defect  could  not  possibly 
have  been  disoorered  by  any  available  means.  Aldtn  t.  ^eis  York  OmL 
B.  B.  Co.p  401. 

4  Common  Cabbibbs  mat  Limit  thbib  Liabeutt  iob  Irjubibs  to  PAflos- 
OBB8  by  negligence  of  agents  or  servants,  by  contract  founded  on  a  valu- 
able consideration,  such  as  abatement,  in  whole  or  part,  of  the  legal  fare; 
and  such  contracts  are  not  contrary  to  pubUo  polioy.  BiBBeUr.  Nem  Tcfk 
CmU.  B.  B.  Co,,  309. 

t.  Caxtlb  Dbalbe  AoooMPAinnNO  hs  Caxtlb  ob  Tbadt,  but  paying  no 
additional  fate  for  himself,  in  consideration  of  the  fact  that  he  assnmet 
all  risk  of  personal  injury,  from  whatever  cause,  while  so  riding  free, 
cannot  hold  the  carrier  liable  for  injury  resulting  from  negligence  of  the 
latter*s  agents  or  servants.    Id, 

i.  CoRTEAOT  of  GaITLB  IhEALBE  TO  EZBMFT  CaBBDKB  IBOM  LUBIUTT  BOB 

Nboliobncb,  in  consideration  of  privilege  of  riding  with  his  cattle,  if  he 
pays  full  fare,  is  void,  as  being  without  consideration,  tembk.    Id, 

T«  RaILBOAD  CoMPANT  CANKOT  CoBTBAOT  lOB  EXEMPnOB  BBOM  LlABILirT 

to  Pabsengeb  for  damage  resulting  from  its  own  willful  misconduct,  or 
that  degree  of  recklessness  which  is  its  equivalent.  Perhku  v.  Nem  York 
CenL  B,  B,  Co.,  281. 

i.  Railboap  CoMPA2!nr  mat,  bt  Cobtbaot,  Exempt  Itselv  vbom  Lzabiur 
TO  Obatuitoub  Passebgeb,  for  any  degree  of  negligence  in  its  servants 
or  agents,  other  than  its  directors  or  managing  officers  who  are  to  be 
considered  as  identical  with  the  company  itself.    Id. 

%  Whbtheb  Baelboad  Compant  is  Liable  as  upon  TMPf.TEn  Guababtt  op 
BaoiTBiTT  of  xib  Road  to  a  gratuitous  passenger  contracting  to  exempt 
the  company  from  liability  for  the  negligence  of  its  agents,  when  the  in- 
jury resulted  from  the  misconduct  of  a  track-master  in  using  bad  mato> 
rial  in  building  a  bridge,  not  shown  to  have  been  known  to  the  managing 
officers,  questioned.    Smith,  J.,  eofntimta/ndo,  and  dissenting.    Id, 

Vk  Common  Oabbieb,  Who  is  also  Wabxhousbmait,  receiving  freight  to  be 
ferwarded,  is  presumed,  in  the  absence  of  evidsnoe  to  the  oontrary,  to 
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Mttivt  It  fai  hk  cftpMlty  M  oanur,  and  if  whik  awiitlng  tnagportitfai 
h»  ifeom  h  fai  hit  waiehooM,  and  it  is  bnxiMd  withoat  hifl  iutt^  ha  li 
lUla  te  iti  tOo*.    Ladm  y.  OrigUh,  260. 

Sao  VioioB8»  1;  RAn.BftAiw^  8;  4. 

OOMHOK  LAW. 
Saa  STATom,  IM. 

OOMPABISON  OF  HAHD& 
Saa  Smxnro^  17, 18;  Witjimm^  7»  IL 

GOMFBOMISB. 
Saa  Eynmoi,  %  S. 

OONDmONa 
Saa  EsiAXia^  ?•  8w 

OONFLICI  OF  LAW& 
Saa  jlMMMmi  iob  Bihwit  ov  Gbidbomi 


cold  STITUTION AL  LAW. ' 

k  BWR  OV  IJll'lUM  TO   PBOflWJUTJI  AHB  DMfUll>  AOfTOn^  AHI)   OdDB 

Jjnaaua*  PBOOKEDnroB,  cannot  sb  Abboqatnd  or  aron  aupandad;  tiili 
ifl^t  iMlng  gaarai&taad  both  by  taction  8  of  tha  Minnaaota  bill  of  lij^il^ 
and  by  laotion  2  of  artida  4  of  tha  oonatitatioQ  of  tfaa  Unitad  Statafc 
ZtoJf  T. /HerM^  66. 

L  Jkot  SusraNDiNO  Putxlbon  ov  PnoawjuTiNO  and  DsrunuHo  AonoNa 
ANB  JxTDioxAL  PBoaiEixiNQ8»  as  to  ponooa  aiding  tha  xabaUion  agniml 
tha  Unitad  Statoi,  is  nnoonstitatioiial  and  roid.    Id, 

IL  I^aiiLATUBa  HAS  No  AirTHGBZTT  TO  Ddudot  Goran  What  DnposmoN 
Tkbt  shall  Makx  07  Pabtioulab  Case  or  qneatioa  that  oomaa  bafoia 
tham;  and  any  lagisUtiTa  commands  about  aach  mattaia,  other  than  thosa 
aontainad  in  tha  genaral  law  of  the  land,  axe  nnconatitntwnal  and  Toid. 
Baggt^M  Appeai^  683. 

IL  OoNSTrrDnoNAL  Protision  that  Aor  shall  not  Kmnuiw  Mobb  than 
Onn  Subjbot  is  not  violated  by  indnding  nnder  the  tttJa  "An  aot  for  a 
homestead  exemption,''  proviuons  for  the  exenq^tion  of  peraonal  mopetiy. 
TmUU  t.  atr<mit  loa 

Saa  AmiiRALrr,  3)  Csimznal  Law,  11;  Gvabuan  and  Waxiv  4;  Jvbt 

AND  JUBOIBSL 

00NTBACI8. 

1.  DnfmuoziON  bt  Fibb  of  Housb  WmoH  was  BBma  Built  undbb  Ow* 
IKAOT  will  not  relieve  contractor  from  liability  to  an  action  for  money 
advanced  vpon  the  contract,  and  damages  for  its  non-performanoe,  al- 
though at  the  time  of  the  fire  he  had  substantially  performed  hia  ooa- 
tract,  if  the  honae  had  not  been  completely  finished  and  daliwed. 
Tamjpkhu  v.  DmUe^,  349. 

M>  Ck>NTBAOT    IOB    PUBLICATION  OF    ADVBRTISBlfBNT  ZN    NbWSPAPBB  TO  Bl 

lasuBD  AND  Sold  ox  Sundat  is  Void,  nndar  a  statata  iHiioh  prohibiti 
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all  •errile  labor  or  work  of  any  kind  on  that  day,  '*  excepting  works  of 
Moewity  and  charity."    SmUh  v.  Wikox,  302. 

%.  Pabol  Extbnbion  of  Tims  of  Psbfobmakcb  Fecxd  bt  Ck)BTRAOT  nov 
uiTDBK  Skal»  is  Valed.    FrUsa  v.  Rider,  308. 

4.  Whkri  Tikx  of  Pibfobmangb  Fixed  bt  Ck>BTiiAOT  is  EzTEin)BD»  tka 
failnie  of  either  party  to  attend  at  the  time  fixed  discharges  the  other, 
whether  he  made  a  tender  at  the  time  and  place  or  not»  and  the  fact  thai 
he  giTcs  a  false  reason  for  bis  subsequent  refusal  is  immateriaL    Id. 

ii  Manufactubbbs  gabvot  Bbooybb  Ck)BT&ACT  Pbiob  of  Kbapbb,  but  are 
entitled  to  compensation  for  any  actual  loss  or  expense  incurred  by  them 
in  consequence  of  the  defendant's  refusal  to  accept  a  reaper,  if  the  reap- 
ers manufactured  were  such  as  the  contract  of  the  parties  called  for,  and 
the  maaufaoturen  .were  ready  and  willing  to  perform  the  contract  on 
their  part^  where  the  plaintiflh  agreed  to  manufacture  a  reaper  of  a  cer- 
tain kind,  and  to  delirer  it  to  the  defendant  at  a  certain  time  and  pUce^ 
and  at  the  appointed  time  and  place  the  defendant  was  shown  the  sepi^ 
vate  pieces  of  a  number  of  reapers,  of  identical  form  and  sise,  and  was 
told  that  one  was  designed  for  him,  and  would  be  put  up  for  him  if  he 
would  take  it»  but  he  refused.  There  was  not  such  a  dellTery  as  vested 
the  title  in  the  defendant.    Oatrnm  t.  Madigan,  669. 

$,  XiZBINSIO  BtIDBVOB  of  SXTBBOUKDnrO  FaOTS  ABD  OntOUlISTANOBS  IS  Ab- 

MTMnii.B  TO  Bzflaih  Mbanibo  of  Wobd  "Tbax,"  in  a  contract  under 
which  a  reaper  was  to  be  furnished,  ''capable,  with  one  man  and  a  good 
team,  of  cutting  and  raking  ofl(  and  laying  in  gaTels  for  binding,  from 
twelre  to  twenty  acres  of  grain  in  a  day,"  although  the  ambiguity  is 
*  patent;  and  therefore  the  declarations  of  the  agent  of  the  manufactur- 
ers, made  to  the  buyer  at  the  time  of  entering  into  the  contract,  as  to 
the  amount  of  power  which  the  machine  would  require,  axe  admissiblei 
but  similar  declarations,  made  about  the  same  time^  by  the  same  agents 
to  another  person,  on  entering  into  a  similar  contract^  see  inadmifisible 
as  not  being  a  part  of  there*  0eito.    Id. 

8m  Dubbm;  Fbavd;  Mabtbb  abd  Sbbtabt,  8;  SxATim  or  Frauds;  Sub- 

8CBIPTI0B8. 

CONVERSION. 
See  CaTBBABOT,  2;  Dajcaobs^  1. 

OORPORATIONa 

L  PkETAXB  OOKPOBATIOB  IS  LlABLB   FOB  ACTS   OF  XIB   AOBBIS  wlthin  lbs 

scope  of  their  authority  in  the  same  way  as  any  individual  person  is. 
Pemu^kcmia  B,  R.  Co,  t.  Vandher,  620. 

&   OOUBTT  D  BOT  LlABLB  FOB  ACTS  OF  ITS  BOABD  OF  SUFBBTISORS  IB  OXSir- 

cise  of  their  legislative  power.    Larkin  v.  Saghaio  Co.,  63. 

&  BOABD  OF  SUTBBViaORS  KTKROIflB  LXOISLATTVB  POWBB  IB  PbOVIDINO  FOB 

Bbbctiob  OF  Bridgb  at  the  expense  of  the  county,  and  the  county  is 
not  liable  for  an  injury  to  an  individual  caused  by  a  defect  in  the  plan  of 
the  bridge.  The  same  rule  controls  in  such  case  as  would  apply  had  the 
bridge  been  built  by  authority  of  the  legislature.  Id. 
4.  CknofOB  CouNOiL  MAT  Imfosb  Finis  and  Othbb  Pbcuniabt  Psnalubs, 
which  are  certain,  but  it  has  no  power  to  enact  that,  where  fruit  is  found 
in  market  in  baskets  not  marked  in  a  certain  way,  both  fruit  and  baskets 
shall  be  forfeited.    PhUU^  v.  Altai,  486 


7t2  Irdsl 

1  HoLDEE  OF  CnomoAn  of  Stock  mat  MuMTAnr  Acnos  lOft  Di 

AOAIN8T  Oki^  who,  liaTiiig  anigned  the  certificatOi  cmims  tho  oarpot»* 
tkn  to  nfoM  to  tmuifer  the  itook  on  its  books  by  prosontiiig  to  the  eqr> 
poratioxi  an  affidayit  that  he  had  lost  the  oertificate,  and  proeuing  a 
new  oertilicate  to  be  iasaed  in  its  stead  upon  execating  a  bond  "to  sare 
aiid  oompany  hannlsM  from  all  loss  or  damage  by  reason  of  said  aaoond 
Ihus  of  stock,  and  from  any  liability  on  aoooont  of  said  certifioates,  and 
«C  stock  described  in  said  affidaTit."    Chneadec^Y.  Ludingkm,  eOS. 

ft  JvMaaRT  nr  Fayob  of  Ora  Who  Oausis  Ooxpobatzoit  to  Rbfusb  to 
Xeavsfbb  Stock  on  in  Books  to  the  holder  of  the  certificate  thereof, 
by  presenting  to  the  corporation  an  affidavit  in  which  he  falsely  stated 
that  he  had  lost  the  certificate,  and  procuring  a  new  certificate  to  be 
ivned  in  its  stead,  upon  ezeomting  a  bond  of  indemnity  to  the  corpon* 
tloo,  rsodered  in  an  action  for  the  wrongfol  refusal,  against  him  and  the 
OQiporation,  brought  by  the  holder  of  the  certificate^  is  a  bar  to  a  saoond 
aelion  against  him,  in  which  substantially  the  same  facts  are  alleged,  and 
ha  is  asked  to  pay  upon  the  bond  of  indemnity  the  amount  of  the  jndg- 
Bsnt  recoreirsd  in  the  first  action  against  the  corporation,  which  pvored 
to  be  InsolTsnlb    IcL 

See  Ga8  OoKFAzmis  RAninaAna, 

oosra 

L  Com  WILL  vov  n  Awixdid  oh  Afpkal  to  Eithie  Pabtt,  where  the 
point,  on  which  the  judgment  appealed  from  is  modified,  was  not  made 
in  the  court  below,    ffeney  t.  Board  qfSuperviaon,  713. 

%  Bight  of  DEWESDAjn  nr  Equttt  to  Rbquibi  Ssoubut  fob  CkMRs  from 
the  oomplainant  who  is  resident  abroad,  does  not  rest  upon  the  prorisioQB 
of  the  statute  alone.  It  is  an  ancient  and  well-established  rule  that  on 
the  application  of  the  def  endant»  the  court  will  order  such  a  complainant 
to  give  security  for  costs,  and  in  the  mean  time  will  direct  all  proceed- 
ings to  be  stayed.     Newman  t.  Laandrime^  249. 

lb  To  Bntiilx  DxFiznuirr  xw  Equiit  to  Obdxb  RiQniBiiro  Coxplain aut 
TO  GiTX  SicuBrrr  fob  Ckwia,  it  is  not  necessary  that  the  con^lainant 
should  reside  out  of  the  state  at  the  time  of  filing  his  bill;  it  will  be 
granted  if  the  complainaat  goes  abroad  to  reside  after  the  commence- 
ment of  the  suit.    Id, 

4^   IhEFUfDAMT  IN  EqUITT  WaIVIB  BIOHT  TO  RlQUIBB  SlCUBITT  FOB  COBIB 

FEOX  KoN-BX8n>iNT  CoMPLAiNAiiT,  by  taking  any  step  in  the  canae  after 
notice  of  the  non-residence.  Id. 
i.  Affidaytt  on  Afpuoation  fob  Obdxb  Riquibino  Oohplaiiiant  in 
Equttt  to  Oivx  Sxcubitt  fob  Cosxb,  on  the  ground  of  his  remoTsl  from 
the  state  since  the  commencement  of  the  suit,  must  show  clearly  that 
the  defendant  was  not  aware  of  the  remoTsl  at  the  time  of  taking  the 
last  step  in  the  cause.    Id, 

CO-TENANCY. 

1.  If  XNINO  RXOHTB  OF  TkNANT  IN  COXH ON,  WHXN  DbNUD  BT  ALLBGXD  Co- 

TXNANT,  can  be  established  at  law  only.    Equity  has  no  jurisdiction  in 
such  a  case.    North  Perm.  Coal  Co.  ▼.  SnowUn,  630. 
I.  Whxbs  Onb  of  Two  Tenants  in  Common  of  QuANmnr  of  "  Shot-ibon  " 
Takes  Pobsxssion  of  All  Ibon,  mixes  it  with  other  iron,  manufacturee 
the  mixture  into  Tarious  iron  wares,  so  that  the  common  property  can  be 
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mo  longer  tnoed  or  idantifled,  and  aflenraxdt  mDs  or  diiporoi  of  theoi 

waio%  theoi  Mis  amoont  to  a  oonTonion  of  the  aharo  of  hia  oo-tenantb 

JMia^Am  t.  Cham,  189. 
ti  TiKAHT  nr  OoMX OK  u  VOT  GvnAT  07  TRnPAsa  againat  hia  oo-tenant  in 

patting  hia  oo-tenant'a  tenant  out  of  poaaoaaion  of  boildinga  which  he, 

the  ejector,  had  built  and  occupied,  bnt  which  had  become  caanally 

▼acant    FVberi  t.  ff<^,  403. 
4.  Mkkb  Dehiai.  OF  Ck>-TiNAiiT'8  TnLB  u  HOT  Tbhpmb  vpon  hia  penHHioB, 

nor  equivalent  to  an  ooater.    Id, 
i.  TmAVT  Bf  (jOmmov  GAinroT  MAxnnnr  Tkmsfajbb  AaAJsn  ma  Co-mrABT 

for  catting  and  carrying  away  timber,  where  no  ooater  ia  proved.    Id, 
i.  When  TmAXT  nr  Comm oh  Bbihos  BjaoncnrT  againat  hia  co-tenanl»  who 

aeta op  an  adrerae  holding  ''againat  all  peraona,"  it  ia  nnneoeaaaiy  for 

fer,  109. 

See  Onowtaro  Tnioy  %  S. 

OOUNTEBGLADi. 
See  Sauh,  11, 12. 

GOVENAirrS. 

'ffy*^***  or  PnooF  or  AonoH  fob  BBnicnr  of  Cowwkast  of  Siibh  ia  apott 
the  defendant  who  anawera  that  he  waa  weU  aeiaed,  eta    JTwIbm  t. 

See  EffTAm^  1,  2;  PAsnroiBZP,  4. 


OBIMINALLAW. 

1*  T^MMBOunoH  Mosr  luuTiFi  SxoLiH  PBOPBunr  f oond  in  the  peoBeMlai  el 
the  aoonaed,  with  that  for  the  theft  of  which  he  ia  indicted,  and  tfaiamnat 
be  done  by  the  moat  direct  and  poaittTe  teatimony  of  which  the  oaae  ia 
■oaoeptible.    Chrda  t.  SttUe,  605. 

%  Jaiaanaaxv  vnnxR  Ajboiclm  765^  Pihal  Ctonn  of  Texaa,  charging  thefl^ 
mnat  allege  the  poaaoition  from  which  the  atolen  property  waa  taken.  Id, 

IL  Zakdto  Fbotsbtt  without  CkxswBtT  OF  OwHXR  ia  an  eaiential  ingredient 
of  theft;  onleaa  this  ia  proved,  it  cannot  be  inferred  that  larceny  haa 
been  committed.    Id, 

4  PdmnzoH  of  PnoFiRTr  n  Pusuiotivs  Bvhiihob  of  the  gaOt  of  the 
poaaeaaor,  eapecially  if  held  aoon  after  the  oommiaaion  of  the  theft.  Bat 
the  mere  poiaeaaion  of  property  ii  not  evidence  of  ita  caption  and  aapor- 
tation  without  the  owner'a  conaent.    Id, 

\L  Ohits  of  Pbovino  TsirrH  of  hib  Ezflahation  ia  upon  party  in  whcee  poa- 
aeaaion  atolen  property  ii  found,  when  hia  account,  ezplauAtory  of  audh 
powaaainn,  ii  unreaaonable  or  improbable;  but  aa  a  general  principle^  it 
devdvea  upon  the  atate  to  ahow  the  faliity  of  auch  explanation  when  it 
ia  natural  and  probable,  and  aatiafactcrily  acccunta  for  auch  pnaBnaaion 
Id, 

i.  MaBUAOI^  10  SiTFVQBT  iHDIOnnRT  FOB  BlOAlfT,  IB  SUFIXOTDIT,  if  the 

partiea  agree  to  be  huaband  and  wife,  and  cohabit  and  recognise  each 
other  aa  auch.  And  it  ia  immaterial  whether  a  peraon  who  pmtended  to 
^}min^tm»  thc  ooutraot  wa8  or  waa  not  a  clergyman  or  magiatrate,  or  thai 
either  party  waa  deceived  by  hia  falae  repreaentatUm  of  that  character, 
^ofet  V.  People,  864. 
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y.  Ok  iNDionoEzrr  iob  Biqaict,  Pboov  ov  Mahkib  gw  limaaooaam 

defendant  and  his  wife,  sabaeqnent  to  the  oontraet  of  maznage^  ia 
aible  in  corroboration  of  proeeoatriz'a  tertinumy  aa  to  the  actual 
Id. 

t.  EyZDlNOB  OF  AOBJODOIIT  lOR  SunXAL  IhTEBOOUBSB  WITH  Thibd  PxBscn^ 

made  by  proaecntrix  on  the  day  of  the  commiflaion  of  a  n^  upon  hai;  b 
inadmiasible  on  the  trial  of  an  indictment  for  the  rape.  McDermoUTm. 
State^  444. 

IL  GiMBRAL  ChABAOTSR  OV  PBOAIOUTBXX  VORCbASTITT  IB  IN  ISSUB  IN  PbOSB- 

ounoNS  TOR  Rafb,  bat  particular  acta  of  lewdneaa  with  persona  other 
than  the  accnaed  cannot  be  proved  on  the  trial:  Firat^  becanae  ahe  i» 
preaamed  to  be  unprepared  to  dieprove  anch  apeeifio  aocnaationa  witboofr 
previoua  notice;  and  aeoondly,  becanae  it  would  create  collateral  iaanei^ 
indeciaiTe  of  the  guilt  or  innocence  of  the  acouaedy  but  weU  calculated  W 
embarrasa  and  mialead  the  jury.    Id» 

10.  Allusions  to  Spbciho  Refobis  ov  Impbofbb  InnifAor  ov  Pbobbootriz 
WITH  Third  PERSONSy  made  on  a  trial  for  rape  by  the  witneaaea  of  tfa» 
aocnaedy  without  objection  from  the  proaecution,  do  not  authorise  tfa» 
proaecution  to  introduce  eyidence  contradicting  the  truth  of  audh  va* 
porta.  The  issue  is  not  whether  a  bad  reputation  of  the  proaecntriz  for 
chastity  is  deaeryed,  but  whether  it  is  generally  accredited.    IcL 

11.  Act  Shortbniho  Ck)iiTi(7r's  Term  ov  Imfribonmbmt  bt  Giviho  Cbbdxi» 
for  good  conduct,  is  unconatitutional  aa  interfering  with  the  judgment* 
of  the  judiciary.    CommonwealihY.  HaXkway^  626. 

12.  Ck)UBT  WILL  NOT  CoNTBOL  DiaoBBTiON  OV  PRDOiff  Ihbpboiobs,  and  oona- 
pel  them  to  discharge  priscnera^  even  though  they  Iibto  served  period* 
which,  together  with  their  credita  for  good  oondnot^  eniillB  them  to  va» 
lease  under  the  law.    Id, 

See  FoBVBiTumw. 

DAMAGES. 

1.  Mbasubb  ov  Damaobs  nr  Aanoa  worn  Omnmmv  cv  Qbazv  is  tb» 
market  value  of  ordinary  merchantable  grain  of  th*  kind  albged  to  have 
been  converted.    Oritwold  v.  ffaven,  380. 

&  Thbrb  is  No  Room  vor  Vindioitvb  Dakaobb^  where  the  injnij 
not  willfuL    HeU  v.  Olanding,  637. 

t.  Dbtbbmination  ov  Damages  nr  AonoN  ov  Tobt  sHOfuu)  mot 

Absolutelt  to  Jurt.  Actual  compensation  ia  all  the  injured  par^ 
claim,  if  the  injury  was  not  willfuL    Id, 

i.  Where  Jurt  Gives  More  than  Nominal  Damaobs^  all  inatmctiona 
given  in  reference  to  nominal  damages  become  immaterial,  becanae  no 
state  of  facts  arose  to  which  such  instructions  could  apply.  And  the 
aamo  ia  true  in  relation  to  iuatructions  sought  upon  the  aaaumption  that 
no  actual  damage  was  done.    Scutman  v.  Amotbeag  Iffy.  Cb.,  201. 

See  Assault  and  Battery;  Corporations,  6;  Ejboimbmt,  6;  EKSMFmui^ 
3,  4;  Gas  Companies,  2^;  Hiohwatb;  Masxbr  and  Servant,  S| 
OwiGE  AND  OvviOBBs,  2;  Reoaption,  8;  Salbb,  S-12;  Slani»bb,  1,  S| 
Trespass,  2. 

DEEDa 
flee  Estates;  Fraudulent  Convbtanobs;  Vai^^tmi  Wombn;  Mobxoaobh 
Parent  and  Child;  Taxation,  6,  6;  Ybvdor  and  Ybhdbb^  2;  Wh^ 

NBS8BB^4. 
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DEPOSmOKS. 
8m  Bfzmrai,  7,  10;  WmrMm^  JL 

DIVOBOK 
8m  Mabbxaiob  akd  Ditobob. 

DURESS. 

1*  DraoHk  —As  Ixtwaau  parilM  ooonpying  no  reUtion  of  oonfideooe^  or  of 
oontrol  byioMon  of  podtioii,  employment^  or  nndxie  inflnenoe,  ean  nroly 
be  impnted,  without  ahowing  some  degree  of  fear  or  threate,  inTolTing  In 
■ome  degree*  a  species  of  frand.  Bnt  when  these  latter  elements  enter 
intoit^  oourts  of  equity  have  long  been  aocostomed  to  grant  reUei  Badk 
T.  Slimnumf  806. 

%  Ihmna. — Aasiomnrr  Vrooubxd  vbom  Womah  by  threatening  to  arrest 
her  husband  and  proseonte  him,  in  case  ahe  refused  to  execute  it,  is  Toid. 
aa  sneh  threats  amount  to  undue  influence.    Id, 

%  Wmma  Woxaii's  Fb4B8  abm  so  Wbouoht  upon  tbat  Shx  Ejjoutm 
AflBKMWT  TO  Makx  AflsiONxxNT,  and  several  hours  after  executes 
the  assignmenty  ahe  wiU  be  considered  aa  still  acting  under  the  aamo 
Influence^  apprehensions,  and  fears  as  influenced  her  in  m^VtTig  the  firrt 
agresmsnt.    Id, 

SASSMKNTB. 

L   EAflDODIT  AOQTJIBXD  BT  PBBSOBIFTIOir   18   BbBIBZOIBD  to  the  SXtSUt  ol 

the  user.    Fr^  t.  Moore,  731. 
&.  LAin>-owinat  has  bot  Absolutb  akd  Ubqualzvibd  Biobt  to  the  un* 

altered  natural  drainage  or  percolation  to  or  from  his  neighbor's  land. 

Sa9$eti  T.  SaMmry  Mfg.  Co,,  179. 
%  AsjiTMBSM  En JOTiCBRT,  BOB  Tsf  Tbabs,  of  the  privilege  of  damming  up  thtt 

water  of  a  stream  so  as  to  raise  the  level  without  overflowing  the  banks^ 

is  sufficient,  in  Alabama^  to  create  the  presumption  of  a  rights  which  a 

oourt  of  sfuity  will  protect.    Wrighl  v.  Moore,  731. 

See  Watb. 

EJECTMENT. 

L  XlBOmBBT  KITST  BB  BbOUOBT  AOAUm  AOTVAL  OoOtTPABT  OB  PBBinW% 

if  there  be  cne^  and  if  the  occupant  be  a  tenant  of  another,  the  landlord 

may  appear  and  defend  in  hia  name^  or  be  substituted  in  his  place.    DttU 

ion  V.  Wareehauer,  765. 
8l  Axtbabanob  ob  Subshtutzon  ot  Labdlobd  nr  AonoN  of  BjaoniBBrr 

ahonld  be  entered  of  record,  and  only  allowed  upon  nctioe  to  the  parties. 

After  it  ia  once  properly  made,  the  tenant  cannot,  to  the  prejudice  of  the 

landlord,  interfere  with  any  of  the  subsequent  proceedings.    Id, 
%  Bjort  ot  Landlord  to  Comvar  Pbogbbdinos  ik  Ejboikbmt,  after 

having  been  once  allowed  to  appear  in  the  tenant's  name^  extends  to  the 

final  disposition  of  the  case,  and  ia  not  limited  to  the  proceedings  in  the 

lower  court.    Id, 
4b  Whbeb  Landlobd,  at  Rbqubst  of  Tbnabt,  Apfbabb  nr  Action  ob 

EjBanczHT,  without  any  order  of  record,  and  conducts  the  defense  to 

Judgment  in  the  lower  courts  it  will  be  too  late  to  object  in  the  appellate 

court  for  the  want  of  such  order.    Id, 
t.  Dbibndant  nr  Ejbotiibnt  n  not  Rblbasbd  bbom  LuBurrr  Bcm  Usb 

AND  OOGUPATION  becauss  he  ia  a  mere  tenant  of  another,  and  has  paid 
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nnt  to  him.  Tb»  plaintiff  must  look  to  tfao  oooapant  of  the  prnmiw  for 
oompenaation  for  th«ir  1100,  and  the  ooonpanf a  reooiine,  in  aach  caae^  ia 
vgan  hia  landlord.  Keane  t.  Cannavan,  738. 
IL  Yalub  of  Impbotiments  ganvot  SB  Sbt  oiv  AQAZsn  Daiuobb  in  ejeot- 
mant^  where  no  fonndatUm  ia  laid  in  the  allegationa  of  the  anawer  for 
any  proof  on  tiie  aabjeot.    Id, 

T.   COMTBTAKOB  TO  PliAIKTIlT  Of  EjBOmBHT,  WHO  RkLIBS  OB  PbIOB  P08BEIu 

noK  aa  eridenoe  of  tiUe,  ia  admiaaible  in  evidenoe,  in  oonnection  with  proof 
of  entry  and  ooonpation  under  it,  for  the  pnipoae  of  ahowing  the  extent 
and  bonndariea  of  the  premiaea  of  which  he  claimed  poaaeaaion,  althoogh 
no  title  ia  ahown  in  the  grantor  at  the  time  of  the  exeontion  of  aach  oon- 
Toyanoe.    Id, 

I.  Tax  Dbbd  js  bot  Admibsiblb  as  Evidbnob  or  Tetlb  wxthout  Fitoor 
that  all  the  reqnirementa  of  the  law  aathorimg  Ita  exeontion  have  been 
complied  with.    Id, 

I.  Statutb  Makino  Tax  Dbbd  Pbika  Faiozb  Evidbbcb  or  Tbabsibb  or 
TiXLB  of  the  delinqnent  oan  apply  only  to  deeda  exeonted  npon  a  aale  for 
taxea  levied  aabaequent  to  ita  enactment     Id, 

IOl  AxuMAnoKa  nr  GonpiiAiMT  nr  Fobicbb  Aonoir,  Brouobt  bt  Flaxntow 
againat  hia  agent  to  reoover  damagea  for  permitting  premiaea  to  be  aoU 
for  taxea,  that  by  reaaon  of  the  neglect  of  the  agent  the  premiaea  were 
add  and  redemption  waa  not  made;  that  the  aale  thereby  became  abao- 
Inte,  and  that  in  oonaeqnence  he  anatained  damagea,  — are  not  admiaaible 
in  evidence,  in  an  action  of  ejectment,  aa  an  admiaaion  of  title  in  the  pnr- 
ohaaer  at  the  tax  aale;  nor,  even  if  they  amoonted  to  an  ^miMrinm^  would 
they  operate  to  tranaf er  aach  title.    Id. 

IL  Ih  AonoK  or  Ejbotmbnt,  whbbb  DBrBMBAsr  Claiic8  Tteui  throuob 
PuBOHAaB  Madb  at  Salb  nnder  a  power  contained  in  a  mortgage,  an 
inatraction  in  theae  worda  ia  enraneooa:  "If  the  joiy  believe  from  the 
evidence  that  M.  K  McEinney,  the  mortgagee  mentioned  in  the  mort- 
gage made  by  A.  M.  Jackaon  to  him  on  the  fifteenth  day  of  May,  1850, 
employed  W.  H.  Fairchild,  the  porohaaer,  to  attend  aaid  nle  aa  hia  agent, 
and  to  bay  in  the  property  apedfied  in  aaid  mortgage  at  aaid  aale  for  the 
benefit  of  aaid  McEinney  himaelf ,  and  that  aaid  Fairchild  waa  not  a  bona 
Jide  porohaaer,  bat  porchaaed  aaid  property  for  aaid  McKinneyy  and  thai 
no  oopaideration  waa  paased  between  aaid  Fairchild  and  aaid  MoKinnej, 
then  the  aale  waa  Toid."    BlocUe^  v.  Fowier,  747. 

See  Co-TBHAKOT,  6;  PoasBsnoir,  S. 

ENnCBMENT. 

L  Xb  Aotzob  bt  HusBAjerD  bob  Dakaobb  bob  EBnonra  away  hd  Wm, 
he  may  giro  in  evidence  the  declarationa  of  hia  wife  made  ahortly  prior 
to  the  alleged  aedaction,  in  order  to  ahow  the  atate  of  her  feelinga  towarda 
him  at  that  time,  whether  the  declarationa  were  made  before  or  after  bar 
marriage  with  the  plaintiff;  bat  it  ia  erroneoiaa  to  admit  on  thia  ground 
declarationa  of  the  wife  concerning  the  worda  and  acta  of  the  defendant^ 
and  tending  to  prove  the  chargea  againat  him,  aa  aach  evidence  ia  merely 
hearaay.    Pruton  v.  Bowen^  430. 

%  Dbolabationb  or  Pbbsoii  hot  Dbbbbdaht  nr  AonoN  bob  Ebtiozbo  awat 
PLAsmrr'a  Wztb,  bnt  charged  in  the  petition  aa  having  conapired  with 
the  defendanta  for  that  poxpoae.  are  admiaaible,  in  the  firat  inatance,  to 
ahow  hia  connection  with  the  oonapiracy,  but  they  are  not  evidence  againat 
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tlM  dtf «iidbati»  and  tlit  farj  must  be  imrtnioted  to  diiregard  them*  unless, 
fai  the  fint  phoe,  the  oonapimoy  is  prored'to  the  ■atafaction  of  the  jmy, 
and  imleMy  ieoondlj,  the  decUratiQiis  were  made  in  furtheranoe  <rf  the 

oomBBfl^L  oeai^DAa    Mtmu 

BQUITABLB  ASSIGNMENT. 
See  VAOKma,  2. 

BQurnr. 

L  BODITT  HATZNO  OBTAmD  JUBIBDIOTIOlff  07  PaSIUS  AXD  SuBJnOT-MAT- 

TIB  ihoiild  retain  the  canseand  do  complete  justice  between  the  parties^ 
in  order  to  aToid  a  mnltiplioity  of  suits.    Bomberger  ▼.  Turner,  488. 

&   GUDtK  AHD  MmiB  Ef  ChASCKBY  IB  KOT  PaSTT  TO  SuiT  SO  Afl  TO  Ev- 

TXEUi  Hue  TO  Apfbal  from  an  interlocutory  order  appointing  another 
than  himself  a  oonmiissioner  to  seU  real  estate,  within  the  meaning  of 
the  North  Oaxolina  Revised  Code,  c  4,  sec.  23,  which  allows  an  appeal 
**  at  the  instance  of  the  party  dissatisfied."    Oreen  v,  Harrison,  416. 

S.  AxnmiaiiTB  abs  Allowed  nr  Equttt  with  Gbiat  LnxEALirr.  Ood^ 
hiffUm  ▼.  MoU,  258. 

4.  FoBMAL  AMXifDiiKiiTS  AB  Intboduotion  07  Nmhsbabt  PABTiia^  and 
amendments  in  the  prayer  of  the  bill  tomeettheezigencyof  the  oaae^  will 
be  made  np  to  and  after  the  final  hearing.    Id, 

§,  Matbual  AioHDiaircB  nr  Equitt,  as  Gbnxbal  Bxtli*  should  mm  Ar^ 
FLiXD  lOB  AKD  Madb  before  the  cause  is  at  issne.    Id, 

8.  Ambhdkmnt  Sxkkznq  to  Makb  Nbw  Oasb  inconsistent  with  that  mada 
by  original  bill,  if  permissible  at  all,  must  be  made  before  the  canse  is 
at  issne,  and  before  a  sworn  answer  has  been  filed.    Id, 

7.  Atfligation  to  Ambmd  Bill  vob  Spbooio  Pibtobmakgb  of  Oohtbaov 
by  charging  the  contract  to  be  frandolent^  and  praying  that  it  be  declared 
Toid,  wiU  not  be  granted  after  the  pause  is  at  issue,  and  the  time  limited 
to  dose  testimony  has  expired.    Id, 

8L  FbOPKB  PHAOnOB  WHXBB   Ck)MFLAINA]IT  HAS   MlSTAKEir  HIS  Ga8I  is  ta 

dismiss  the  bill  without  prejudice  to  a  new  bilL    Id, 

i.  AppLiGATioir  TO  Amihd  Bill  should  bb  Fbomftlt  MAsaafter  the  dis- 
covery of  the  ^ts  upon  which  it  is  based.    Id, 

IOl  AjffBWXB  THAT  Dbtendaitt  "ix>b8  bot^Admit''  Maxbbxal  Aykbkbbv 
OF  pBTiTioir  does  not  put  plainti£F  upon  proof  of  its  truth.  Bomberger 
Y,  Turner,  438. 

IL  AyBBMBNT  of  IsSUANGB  of  EzBOUTIOK  AKD  BxrUBN  OF  No  PB0FBBTr» 

etc.,  is  not  necessary  in  a  petition  by  a  judgment  creditor,  under  the  Ohio 
code,  to  set  aside  a  fraudulent  deed  and  subject  the  land  to  the  payment 
of  his  judgment  if  the  fact  of  no  property  is  averred.  The  &ct  of  ne 
property  in  the  judgment  debtor,  and  not  the  return  upon  execution,  is 
made  the  basis  of  the  action.  Id, 
IX  BjBEa  OF  Fraudulxnt  Gbaktbb  of  liAim  Who  hatb  Inbogbbtlt 
Madb  IxFBOTBiaDiTS  whilo  in  possession,  and  paid  the  taxes  for  several 
years,  are  entitied  to  compensation  for  their  expenditures  in  a  suit  in 
equity  by  a  creditor  of  the  grantor,  to  subject  the  land  to  the  payment 
of  his  judgment,  against  the  grantor;  and  an  answer  setting  out  such  ex- 
penditures, and  asking,  in  case  the  deed  be  set  aside,  for  the  ascertain- 
ment of  the  amount  thereof  and  its  payment  out  of  the  proceeds  of  the 
■alcb  is  good  on  demurrer.    Id, 
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1S»  DioRU  DmiCTiHo  Lot  to  bb  Afp&aisid  abd  Sold  Fbxx  vbom  In- 
FBOTmxNTS  made  thereon  by  the  def endants,  end  aaving  the  right  ef 
the  defendaate  under  the  oocnpying  claimant  law,  in  a  aiiit  in  eqnity  to 
■abject  the  lot  to  the  payment  of  a  third  pereon  in  idiich  the  def  endanti 
are  entitled  to  the  value  of  their  improvementa,  is  erroneooa,  since  the 
defendants  are  entitled  to  that  relief  in  that  action.    Id, 

14  Bquttt  has  JusisDicrioM  to  Dbgbxb  Quixr  Ehjotxent  or  Laud 
Allotted  undeb  Parol  PABTrnoN  bbtwbbb  Jonrr  Owvebs,  after  a 
long  aoqoieacenoe  and  poaseaaion  thereunder.     Kenneify  ▼•  Kennedy^  574 

U.  Bquitt  avill  not  Decree  Quiet  Enjoymbmt  or  Land  Allotted  un- 
der Parol  Partition,  unleaa  the  partition  is  complete.  A  decree  will 
not  be  granted,  therefore,  where  a  division  line  waa  ran,  bat  the  owelty 
of  partition  contemplated  waa  not  adjoated  and  paid.    Id, 

§m  Attaobmmst,  2;  Attornet  and  Cubht;  Bona  Vnm  PuBCHASBBa} 
Ooen;  Co-tbnanot,  1;  DuRsaa;  Fraud;  JuDoionm^  1,  8;  Jubodid- 

TBON,  3;  JUBT  AND  JURORS;  TrUBTS. 

BSTATES. 

L  OOTBf  ant  WABBANTINa  LaND  TO  GrANTBB  AND  BIB  HsiBfl  OANNOT  Bb- 

LABOB  Ebcati^  noT  paaa  by  estoppel  a  greater  estate  than  that  ezpreaalj 
oonToyed.    Adamu  ▼.  JZlots,  2S7. 

"t.  Covenant  or  Wabbantt  Attaches  only  to  Bbtatb  Grantes^  or  par- 
ported  to  be  granted.  If  a  life  estate  only  is  expressly  conreyed,  the 
eorenantor  warranta  nothing  more;  the  oonTeyance  ia'the  princapa],  and 
the  corenant  tiie  incident.     Id, 

%  Obantob  mubt  Exfrbss  ma  Intent  as  to  Ebtatb  Gbanted  bt  Ubb  of 
NBOBasART  Words  or  Ck)NYBTANOB.  In  conatrning  a  deed,  the  qaea- 
tion  ia,  not  what  estate  did  the  grantor  intend  to  paaa,  bat  what  did  he 
paaa  by  apt  and  proper  words.  If  he  has  foiled  to  nse  the  proper  worda, 
BO  expression  of  intent^  no  amoant  of  recital  showing  the  intentioiiv  will 
■apply  the  omission.    Id, 

4  Word  "Heib8**  is  NBCBsaABT  to  Obbatb  Ebkatb  or  Feb-okplb.    Id, 

Mk  Words  or  Proobbation,  as  Well  as  or  Inhbriiabgb,  abb  Nbcessabt 
TO  Create  Estate-tail.    Id, 

i.  Grantee  Takes  Ebtatb  roB  LirB,  with  Vbbtbd  RBHAnirDBB  roB  Lite  to 
Child  or  Marriage,  born  after  the  ooareyance,  snbjeot  to  open  and  let 
in  after-born  children,  by  a  deed  in  which  the  grantor,  in  conaideratioii 
of  lore  and  affection,  and  of  one  dollar,  granta,  baxgaina,  sells,  aliens, 
remiaes,  releases,  and  confirma  certain  lands  to  the  grantee,  for  and  dar- 
ing her  natural  life,  and  at  her  death  to  her  children  which  may  be  be* 
gotten  of  her  preaent  hoaband,  with  a  covenant  of  warranty,  among 
othera,  made  by  the  grantor  for  heraelf  and  her  heirs  with  the  grantee^ 
her  heira  and  aaaigna;  and  the  husband  of  the  grantee  is  not  entitled  te 
eurtesy  in  the  lands  on  surviving  his  wife.    Id, 

!•  Conditions  Subsequent  are  not  Favored  in  Law,  and  are  oonstrned 
strictly,  because  they  tend  to  destroy  estates.    Shnenon  v.  Sm^pmmp  168. 

i.  Estate  upon  Condition  in  Deed  that  the  grantee  shall  forever  keep  up 
and  maintain  a  fence  on  the  line  between  the  land  conveyed  and  othef 
land  specified,  ia  not  forfeited  by  neglect  to  keep  ap  the  fence  a(t«  the 
grantee's  dea^    /d 

ESTATES  FOB  LIFE. 
See  Estates^  2;  6. 
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estates  of  decedents. 

L  DUTT  OF  ABMnOSTBATRIZ   AS  TO  BODT  OV  DkAD  TEBMDrAIIB  wUh  tiM 

bomL     Wynkoop  y.  Wynkoop,  606. 
&  Widow  has  No  Right  to  ob  Oontbol  otxb  Body  ow  bse>  Dmdmsid  Hut* 

BAXD  after  the  interment.    Id, 
S.  DiBFosmoir  ov  Rxmains  ov  Dwceased  Pibsov  Aim  BubiaZi  beioBfi 

thereafter  exclnaively  to  his  next  of  kin.    IcL 

4.   COUBT  WILL  hot  GiTB  WiDOW  PEBMI88IOB   TO  RkKOVB  BODT  OF  HIB 

HusBAKD  from  hia  mother's  Imrial-plaoe  in  consecrated  ground,  againal 
the  ccnaent  of  the  husband's  mother,  she  being  the  next  of  kin  of  dsoa* 
dniti  and  especially  where  the  son  was  boned  with  the  ceremonies  el  tbe 
elnuehy  and  the  honors  of  war.    Id, 

See  BzBOUTOBS  akd  Admikistbaiobs;  WiLUk 

ESTATES-TAIL. 
See  ]&BtiAxn»6.  C 

BSTOPFELb 
Sao  lBAn%  1)  Wauankh  XnuBAHoi,  7;MaBmA(ai%9f  YsHMBAa^Tte 

DBI^  2. 

EVIDENOE. 

L  IVttEioir  OoiJBTBT — JuTOOiAL  KodCB.  —  Coorts  wiU  take  jndioial  do- 
tftoe  that  the  prorince  of  Upper  Canada  is  a  foreign  coontry;  that  it 
forms  no  part  of  oar  own;  that  it  has  a  goremment  and  ooorts;  sad  thai 
these  conrts  proceed  according  to  the  coarse  of  the  oonmion  law.   Xasfar 

%  Staxb  will  Tabs  Judicial  Notiob  of  ns  Owb  Laws  only,  and  tfaon 
enacted  by  the  federal  goremment.    Brmhall  y.  Van  Oamipen,  I1& 

li  Laws  of  Sutbb  Statu  abb  Facts  to  bb  Fbotbd.    Id. 

C  CtouBTS  OF  Ohb  Statb  will  Pbbsuicb  that  Laws  of  Othbb  Staxm  afo 
like  their  own,  in  the  absence  of  proof  to  the  contrary.    Id, 

li  Whbbi  Pabt  of  CoBTBBaATioif  HAS  BBiN  QiVBN  DT  £viDBBC%  any  othsF 
or  farther  part  thereof  may  be  admitted  in  reply  which  woald  in  anyway 
explain  or  qnalify  the  part  first  given.  Thos  where  the  plaintifl^  to 
show  that  his  property  bad  been  appUed  to  the  defendant's  ose  in  pay- 
Bsnt  of  a  note  made  by  the  defendant  and  indorsed  by  the  pW^fa'ff^ 
prored  that  the  defendant  pointed  oat  the  property  to  the  sheriff  and 
dedared  that  it  was  plaintiff's,  it  waa  held  that  the  defendant  was  en- 
titied  to  prore  his  statement  in  the  same  conTcrsation  that  the  note  was 
the  plaintiff's  debt,  and  he  was  to  pay  it.    Bmtm  t.  Whited,  3S7. 

H  Bfidbncs  nf  Rbbuttal  is  Admihstblb,  on  Difbnbabt's  Pabt,  to  tilio 
effect  that  on  a  f crmer  hearing  of  the  caae^  a  witness  for  the  plainti£(  to 
prore  the  genuineness  of  a  paper,  testified  that  she  saw  the  defendant 
irign  it»  where  the  witness  on  the  present  hearing  testifies  in  what  room 
he  signed  it,  and  that  "he  stood  by  the  secretary,  and  stooped  over  to 
irign  it,  "without  expressly  stating  that  he  waa  seen  to  sign  it,  becanse  if 
there  is  an  essential  contradiction  the  defendant  is  entitled  to  the  benefit 
of  ii^  and  if  there  is  none^  the  plaintiff  is  not  jnjnrsd.  TnuU  r.  Brmmi^ 
54a 

T«  DBFonnoHB  should  vot  bb  Pbbmittbd  to  bs  Bbad  in  Eyidino^  wfasto 
no  mlo  was  entsnd  for  taking  them^  as  repaired  by  tiw  roles  of  esofl 
Id. 
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8.  OBTEonovB  04inf or  bb  Uboxd  in  Supiibmb  Coust  to  DxFosznoN  for  ibt 

want  of  snffioifliit  iiotioe»  and  of  a  proper  oertificate  by  the  mayatrati^ 

when  the  objections  were  not  made  in  the  oonrt  below.    Cktmenm  t.  Cma^ 

erofiy  662. 
i.  OBJBonoN  TO  DsposmoN  lOB  Wabt  of  SuFfiiuiBHT  NoncB  IS  Wai?b» 

by  oroes-ezamination.    I<L 
IOl  DBPoeinoir  ov  Ck>irrBRTB  of  Lbttsbb  is  Ibapmibsiblb  withoat  proof 

aoooanting  for  their  abeenoe,  nor  evidence  showing  any  e£Ebrt  to  prodaee 

them.    FanoeU  ▼.  Brmmam,  137. 
IL  Affidavit  hot  Taken  Pubsuant  to  Bulb  of  Goubt  will  be  ezdndad 

as  inoompetent  evidence.    Ntwnum  v.  Landrkne,  249. 
12.  QuBffnoN  is  Fbofeblt  Exgluvkd  wkbn  Answbb  to  It  oohtld  not 

KAVB  bbbn  Matbbial.    AuftiKMi  V.  Amotteog  Hfg.  (%.,  201. 
VL  Amaamoiit  of  Tbstim ont  Whioh  is  Inoomfbtbnt  as  Casb  thbn  Szanim^ 

bat  which  is  afterwards  made  competent  by  the  introdootion  of  other 

evidence,  is  not  a  gronnd  for  setting  aside  the  verdict.    I<L 
14.  Inimbsbiibnts  on  Wbitisn  Instbumbhtb  abb  Indbfkndbnt  WBDnroi^ 

and  can  be  road  in  evidence  only  after  proof  made  that  they  are  sigiied 

by  the  party  sought  to  be  charged,  or  have  received  his  assent  in  eome 

binding  form.     Turrett  v.  Morgan,  101. 

IB,  BVIDBNGB  TO  IXPBAOH  StZTULATION  IN  POSSBSSION  OF  AdVBBSB  PaBTT 

OVOBT  TO  BB  AS  Clbab  AND  Unnqthvooal  ss  that  required  to  eatabliab 
mistakes  in  snch  instmmentsy  and  the  role  is,  that  mistakes  therein  most 
be  established  beyond  a  reasonable  doubt.    Cctmanm  v.  Oameronf  652. 

VL   SUOHT  SbOONDABY  BvIDBNOB  of  OoNTBNTS  of  PaFBB  IS  SUFFUSBNT 

against  a  party  who  has  the  power  to  remove  all  donbts  by  prodaciag 
the  original,  bat  refuses  to  do  so  after  proper  notice.  Battnum  t.  Ama^ 
ieag  Jlffg.  Co.,  201. 
17.  EviDBNOB  OF  GBNunqENBss  OF  Papbb  in  Sur  mat  bb  Oobbobobati» 
BT  CoiffFABisoN,  to  be  made  by  the  jury,  between  that  p^per  and  other 
well-aathenticated  writings  of  the  same  party.     Ttxma  v.  Brown,  MOi 

lA.  TbBT  DOOUMENTS,  TO  BB  USKD  IN  COMFABISON  OF  HaNDWBIIINO,  SHOULD 

BB  EsTABLisHBD  BT  MosT  Satibfaoiobt  Evidbngb  before  being  admit* 
ted  to  the  jury.    Id. 

19.  OoNSTRuonoN  of  Written  Instbumbnt  is  Usuallt  fob  Jubt,  if  its 
meaning  is  to  be  judged  by  extrinsic  evidence.    Oanoon  v.  MaHgtu^  66fll 

SO.  Pabol  Evtdbncb  is  Inadmissiblb  to  vary  or  contradict  the  terms  of  a 
written  contract.    AmoU  v.  Jonet,  617. 

SL  Pabol  Evidence  is  Adiossiblb  on  Pabt  of  One  Pabtt  to  WBirna 
AoBEEiiBNT,  when  it  shows  that  the  relations  of  the  parties  were  spe- 
cially confidential,  that  the  plaintiff  had  great  confidence  in  the  defend- 
ant, and  relied  upon  lus  advice,  and  was  likely  to  be  guided  by  it.  McU» 
lory  V.  Leach,  625. 

12.  Situation  of  Parties  and  Nature  and  Object  of  their  Teansao- 
tions  mat  bb  looked  at  in  ck>n9trucnon  of  wbitrbn  instrument; 
but  the  court  cannot  look  outside  of  the  instrument  to  get  at  the  inten- 
tion of  the  parties,  and  then  carry  out  that  intention,  whether  the  instru- 
ment contains  language  sufiScient  to  express  it  or  not.  Farmer^  h,ST* 
Co,  V.  ChmmenkU  Bank,  689. 

n.  Admission  of  Independent  Fact,  Made  dxtbino  Nbqotiationb  fob 
Compromise  of  Controvebst,  is  admissible  in  evidence  against  the 
party  making  it.  And  the  fact  thus  admitted  need  not  be  independeot 
of  the  subject-matter  of  the  oontroversy»  provided  it  be  a  distinot  admi^ 
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•Um  of  a  fact^  as  distingniahed  from  an  offer  to  buy  peace,  or  oompromiae 
a  controversy.  Eastman  ▼.  ArMnhoa^  Mfg.  Cb.,  201. 
AuTHBimoATioN  Of  Inbtbumbnts;  Ck>5TBACTS,  6;  Cbimznal  Law;  4, 0^ 
^10;  Ejbcimxnt,  7-9;  Entiobmxnt,  2;  FoBnonrBB;  Fbaitd,  1;  Most* 
OAOia»  11;  Kbootzablb  iMffrRUMxnrs,  1,  2;  Offiob  and  Otfioibs,  2, 10| 
.  Plxadzno  avd  PBAcnos,  8-12;  PoflssssiON,  3;  Salsb»  3,  7, 9;  Slaitdkb, 
%  8;  Taxaxzon,  6-8;  VBn>OR  anb  Vindxs,  2;  Wills,  1;  Wxtnxbbb. 

EXEOunoNa 

1«  JuMiMiiiT  n  HOT  SiATiBiiBD  BT  Lbyt  ov  BuuuTiOK  vpoD  property  cC 
the  defendant^  if  the  same  is  afterwarda  restored  to  his  posaiwrieni 
Ymmg  t.  CUndamd^  186. 

"t.  PusoBAraR  AT  Bnoonoir  8alb  of  Laitd  held  under  a  trust  deed  oon- 
tafaiing  a  stipulation  that  ten  days'  nottoe  el  sale  should  be  giveny  be- 
eomes  the  owner  of  the  eq[iiity  of  redemptioD»  and  possessed  of  the  same 
rights  that  the  maker  of  the  trust  deed  retained  at  the  time  of  its  exe* 
eation.  He  beoomes  the  owner  of  the  land  snbjeot  to  the  lien  of  the 
debt  dve  on  the  trust  deed;  and  if  the  requred  notice  of  sale  is  given,  he 
has  a  light  to  redeem  at  any  time  before  the  sale.  If  notice  of  sale  is 
waived  by  the  parties  to  the  trast  deed,  and  a  sale  made  immediately^ 
he  eannot  be  thereby  defeated  of  his  right  to  redeem.    Jamu  r.  Jaeqitm^ 

8ia 

8L  XzftoonoN  Saub  ov  Entxu  Stock  in  Lvkbkb  ahb  Ck»AL  Yabd  jb  Voiih 
WBXir  Madb  nr  Mabsi,  by  direotion  of  the  attorney  of  the  pUintifb  ia 
ezeeationy  to  the  plaintiflfii^  whoee  bid  was  the  only  one  made^  if  there 
were  no  eiroomstanoee  to  jnstify  a  departnre  from  tiie  mle  that  a  sheriif 
must  sell  separately  or  in  parcek.    Klojpp  v.  WUmofftr^  861. 

4b  BzaounoN  Saui  ot  Pxbsoval  Psofkbtt  ib  hot  Void  biqaubi  Past  or 
P&OPXBXT  was  Sokb  Distanox  vbox  Plaob  of  Salb.  Although  sndh 
pitiperty  mast  be  in  the  power  of  the  sheriff  when  he  sells^  and  where 
bidders  may  inspect  it»  a  sale  is  not  neoessarily  void  beoaose  the  artiolse 
are  not  immediately  in  view  when  sold.    Id. 

i.  PUBOKASBB  OF  PBOPBBTT  VBOX  DbBTOB  AT  PBIYATB  SaLB,  SuBJXOT  TO 

Lmr  OF  EzBOunoN,  has  Ko  Equttt  to  B«|uzbb  Shxbiff  to  8bll 
ether  property  remaining,  soffioient  to  satisfy  the  ezeontton.  BevU  v. 
XomK^  418. 

8ee  EumrrMMTs;  Hombstbadb;  Ibbubaxob,  4, 8;  Statutbi^  8;  Svbbttibif,  JL 

EXECOTOBS  Ain>  ADMINISTaATOBa 

L  OouBT  OF  Fbobatb  has  Powxb,  .Ibdxpbndbht  of  Statctb,  to  Bhfodi 
Lbttbbs  Tbstaxbntabt  or  of  administration,  where  they  have  been 
ivned  without  jurisdiction,  irregularly  or  illegally,  or  for  a  special  eaaie 
which  has  ceased  to  ezirti    Morgam  v.  Dodge^  213. 

&  ADiniflRBATiOK  OF  ESTATB  13  SUSPBNDBD  UBTIL  PBBSON  AFFOIHTBD  Ex- 

■ovnoR  FiLBS  Pbopbb  Bond^  and  the  claime  of  creditors  are  not  baned 
by  failure  to  present  them,  or  to  commenoe  suit  upon  them,  while  such 
suspension  continues.  Id, 
8L  Whxbb  Rbsiduakt  Lbqact  n  of  Pxbsqbal  PuonBTT  ovlt,  and  it  ap- 
pears that  there  is  no  other  property  undisposed  o(  a  bond  may  be  given 
by  the  executor  to  pay  debts  and  legacies;  and  in  such  a  case,  extrinsia 
evidence  of  the  condition  of  the  estate  may  be  received  in  order  to  deter- 
Baine  whether  or  not  the  legacy  is  residuary.  Id, 
Ax.  Dae.  Vol.  LXXXII— 61 


802  Index. 

i.  AppuoATioir  ov  WzDoi?  lOB  Lettkbs  Tbstamkntabt  n  Oujuuiur 
WiuTiKa  to  infonn  the  jadge  of  her  aoceptanoe  of  the  win,  if  DoCfaiqg  Id 
it  indicate  the  contnury.    Id, 

6.  SiATUTB  Rbquieino  Adhdcibtblatob's  Bo5d  to  bi  "Atfbotsd"  bt 
CouifTT  Jxa>OB  IS  DxBBOTOBT  Mbbblt,  tad  the  granting  of  letters  with- 
oat  rooh  approval  in  form  is  at  most  bat  an  irregularity,  whidh  oan. 
only  be  taken  advantage  of  by  appeal  from  the  order.  Cameron  t.  Cbm- 
tron,  662Si 

C  AjDMOnSTBATOB  BB  BOVZB  NOB  OOK  TBSrAMEBTO  AnBBXO  AHD  HIB  SUBB- 

TZI8  ABB  LiABLB  ON  THXIB  BoND  to  the  parties  interested  in  the  estate^ 
althouj^  the  administrator  be  improperly  appointed.  SItaUer  ami  A- 
lim^B  Appeal,  6S2. 

7.  ABMZNIflTBATOB  DB  BONIS  NON  CUM  TB8TAMENT0  AkKKXO  AND  HIS  SuBB- 

Tin  ABB  LiABLB  ON  THBIB  BoND  for  the  proceeds  of  real  estate  sold  hj 
the  administrator,  a«  directed  by  the  will,  for  which  he  failed  to  aoooimt» 
although  the  bond  is  in  the  form  of  an  original  administration  bond  ia 
cases  of  intestacy.    Id. 

Il  Salb  ov  Rbal  Estatb  bt  Adkinibtbatob  db  Bonis  Non  cum  Tsstambhto 
Annbxo,  avteb  ExpnunoN  ov  Tbab,  is  as  Evibctual  as  if  made  by 
the  executors,  who  had  the  power  to  seU,  under  a  wiU  which  directed  a 
sale  by  the  ezecntors  "  so  that  it  be  within  one  year  "  after  the  death  of 
the  testator.  The  provision  is  only  directoiy,  and  not  a  condition  prece- 
dent.   Id,  ^ 

Il  Administbatob  mat,  as  Gbnbbal  Bulb,  Submit  Glaimb  aqainr  Ebtabi 
to  award  of  arbitrators,    drum  v.  Moore'9  Adfn\  262. 

10.  Equitt  will  Enjoin  Adminisibatob  vbom  SuBMrmNO  Claim  AOAmsr 
Estatb  to  Abbitbation,  without  the  consent  and  against  the  interest  of 
the  parties  interested,  where  the  estate  is  virtually  settled,  and  he  oocn- 
pies  the  attitude  of  a  trustee  of  a  fund  claimed  by  two  oontanding  par- 
ties.   Id. 

IL  CouBT  WOULD  Bbluotantlt  Intibvebb  wxeh  DooBBnoN  or  Admivib- 
TBATOB  TO  Bbveb  Contbovxbst  TO  Abbitbation  IB  the  ordinary  conisa 
of  administration,  where  the  rights  of  various  parties  are  involved.    Id» 

12,  Administbatqb  Who  Submitb  Claim  against  Bbxaxb  to  ABBmLAnoN 
IS  Bound  by  the  award,  and  may  enforce  performanoe  against  the  lyther 
party.    Id. 

VL  Pabties  Intebbbtbd  in  Estatb  abb  not  Bound  bt  ADMiNisTBAXOB'a 
Submission  to  Abbitbation  of  claims  against  the  estate;  and  i^  upon 
the  submission  of  a  debt  due  the  estate,  the  arbitrators  award  less  than 
is  really  due^  the  administrator  shall  answer  for  the  full  amount  of  tho 
debt.  It  amounts  to  a  demutavU  by  the  administrator  to  the  extent  of 
the  loss.    Id. 

14,  Administbatob  will  bb  Enjoinbd  fbom  Submrting  to  Abbitbation 
the  claim  of  one  heir  against  the  estate  without  the  consent  of  the  other 
heir,  where  it  is  peculiarly  proper,  from  the  nature  of  the  daim,  that  it 
should  be  submitted  to  a  court  for  determination,  and  where  the  admin- 
istrator has  assumed  an  attitude  hostile  to  the  interests  of  the  complain- 
ing heir.    Id, 

IL  Fbbsonal  Liabiutt  ov  Adminiskbatob  to  Csnui  qub  Tbust,  in  Casb 
ov  Inoobbbct  Awabd^  cannot  be  urged  by  him  in  defense  to  an  applioa- 
tion  by  the  eettiU  que  tmut  fur  an  injunction  restraining  him  from  "**^**£ 
a  submission  to  arbitration,  for  such  an  award  may«  and  in  many 
must,  operate  to  the  prejudice  of  the  cedui  que  trwU    Id. 
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I6L  Imtshtobt  n  not  Cokclusivi  for  or  aoainbt  Admhhbtraxob,  batU 
open  to  denial  or  explanation.     Camemn  ▼.  Camcrofi,  652. 

17,  Bill  ov  Retibw  will  hot  Lix  on  AimiNiaTBATOR's  Aooount,  in  Penn- 
■ylTania,  finally  settled  eleven  yean  before  by  a  decree  of  the  ooort^ 
becttoae  barred  by  the  act  of  October  13,  1840,  requiring  bills  of  review 
to  be  bnmght  within  five  years  after  the  final  decree,  and  becanse  the 
daim  to  a  distribntiTe  shtte  iBseited  therein  was  not  presented  within 
seven  years  after  the  intestate's  death,  as  required  by  the  act  of  April  8^ 
1833.    Bagg9'9  Appeal,  683. 

Ul  Act  ov  Luiblaturi  ib  Unoonbhtdtional  and  Void  xv  It  Dirrcei 
Orphans'  Ocfovs  to  Grant  Rkvixw  or  Adminibtrator's  Account  and 
of  the  decree  of  distribntion  of  an  estate,  on  the  petition  of  any  party 
interested,  with  the  same  effect  as  if  application  had  been  made  within 
five  years  after  the  decree^  as  required  by  a  general  statute,  when  the  act 
was  passed  nearly  twelve  years  after  the  distribution  of  the  deoedenfa 
estate,  and  the  final  decree  thereon.    Id* 

Vk  BsTAn   IB   NOT   GbAROBABLS   with   BXFSNBIB   of  AmONIBIBATRIX  Dl 

Suit  Brought  bt  Hrr  in  her  individual  capacity  for  the  purpoto  cl 
establishing  the  right  of  the  intestate  to  lands,  in  order  that  she  might 
have  dower  therein  as  his  widow.    Cameron  v.  Cameron,  662. 

fO,  Ebtatb  n  NOT  Charoxablr  with  Ezpxnsrb  or  Adminibiratrix  in  Dr- 
FiNDiNO  Suit  Brought  against  Hrr  by  the  heir  to  remove  her  from 
the  administration^  on  the  ground  that  she  obtained  the  appointment  by 
a  fraudulent  representation  that  she  was  the  widow  of  the  intestate,  and 
which  suit  waa  compromised,  upon  her  concession  that  she  had  no  right 
to  the  estate,  and  would  resign  her  office.    Id. 

IL  BraAXR  IB  NOT  Charorablr  with  Eztrnbib  and  Srrtiorb  or  Oo-A]>- 
mznibtrator  in  Suit  in  whioh  he  made  no  defense,  and  where  it  was  n 
matter  of  no  interest  to  him^  as  administrator,  whether  the  suit  was  sn^ 
cessful  or  not.    Id. 

S8.  Atoonibirator's  Account  nrbd  not  rb  Madb  up  in  Itrhs  of  days 
and  half -days  spent  in  performing  services.  If  the  time  actually  de* 
voted  to  the  aflEurs  of  the  estate  be  clearly  proved,  that  will  be  suffi- 
cient.   Id, 

WL  Adminibtrator  is  not  Accountablb  to  Bbxath  roR  Rnns  BaanriR 
BT  Hdc  vrom  Lands  which  did  not  belong  to  the  decedent^  bnt  whidi 
were  improperly  included  in  the  inventory  and  appraisement.    Id. 

See  Bbtatrb  or  Dbckdrhtb;  Wiua 

EXEMPnONa 

!•  Law  BaoMPTiNa  Profrrtt  ntoM  ExBcunoN  is  UNOOturiruTiONAL  abb 
Von>  under  the  Minnesota  bill  of  rights,  if  it  azoepts  from  the  exemp- 
tion provided,  debts  or  liabilities  for  wages  dna  to  darks^  laborers,  or 
mechanics,     TuUU  v.  StrotO,  108. 

%  Undxr  Statutb  Ezbmttino  Tools  or  Trabb  bbom  Bxbuutiun,  BfAGHnm 
VOR  Splitting  Lrather,  operated  either  by  steam,  water,  or  hand 
power,  and  which,  when  run  by  hand,  required  the  power  of  two  men, 
and  which  cost  $260,  weighed  between  six  and  nine  hundred  pounds^  had 
two  knives  and  two  roUers,  was  operated  by  a  crank,  and  when  mnning 
required  to  be  fastened  to  the  floor  by  deats,  and  was  movable  from  place 
to  place  in  the  shop^  ii  not  exempt.    Uemry  v.  Sheldon,  644. 

&  br  Actions  ior  Damaobs  for  Wrongbul  Lrvt  on  Propbrtt  Ezkmpt  by 
Law,  a  selection  of  and  demand  for  the  property  as  exempt,  and  refuMi 
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I17  the  officer,  need  not  be  proyed  by  plaintiff  to  entitle  him  to 
in  a  oaae  where  the  property  leried  on  ia  a  aeparate  and  diatinot  artiele 
expreaaly  exempted  by  atatnte,  nor  in  any  eaae^  except  where  the  ex* 
empt  property  ia  minfljled  with  Other  of  the  aame  kind  not  exen^t^  or 
where  the  debtor'a  property  ia  ao  aituated  that  the  officer  cannot  Jmoir 
that  it  ia  exempt.    Lynd  y.  Piekei,  79. 

4.  Fact  Allbobd  and  Pbovkd^  that  OmoxB  Skdskd  oh  Pboohib  pitipetly 
which  he  knew  to  be  exempt^  may  be  oonaidered  by  the  jniy  in  aggr»> 
▼ation  of  damagea  in  an  action  for  the  wrongfal  levy.    Id, 

g,  Miuoi  IN  LiYT  ON  Pnopnerr  Ezxmpt  bt  Law  ia  aa  fully  eiproaaed  by  a 
taking  with  knowledge  that  the  property  ia  ao  exempt  aa  it  would  be  by 
a  refnaal  to  deliTer  the  property  after  it  had  been  demanded  aa  exempt 
Id. 

t,  Dbicand  10&  Ezxmpt  Fikofkbtt  Shied  on  Froobh^  when  naoeamy  ia 
erder  to  enable  the  plaintiff  to  recover,  need  not  be  made  at  the  time  of 
the  aeimre  liy  the  officer,  bat  ahonld  be  made  within  a  raaaonabla  tioM^ 
whioh  moat  depend  npcn  the  dzeomatanoea  of  each  partioalar  eaaab    AL 

See  CkuMm'UTiONAL  Law;  HomRiASg. 

EXFERT& 
See  WiTNXHiiL  8L 


FACTOBa 

L  fteWABiUNO  IfsBOHANn  ABN  BouND  to  gtw  advloe  to  the  eeiwjgnee  oi 
the  ahipment  made  to  him,  and  the  liability  of  the  eaniar  to  deliver  a^ 
eerding  to  the  biU  of  lading  doea  not  diadharge  them,  although  they  mny 
have  been  prevented  from  getting  biUa  of  lading  in  triplicate  by  the  mi^ 
eondnct  of  each  carrier.    Railey  ▼.  Porter^  141. 

■i  Ihun  BT  C0N810N0B  ON  ma  CoNsiaNn  iok  Sum  Patabli  to  Tbbu» 
Pbbson  oat  of  proceeda  of  gooda  wiien  the  aame  ahoold  be  aold,  ia  a 
apecific  appropriation  to  the  aae  of  the  latter,  and  binda  the  oonirignee  to 
retain  ao  mnch  of  the  proceeda  aa  is  neceaaary  to  meet  the  draft;  and  the 
obligation  of  the  consignee  to  the  payee  ia  not  diacharged  by  faifaire  of 
the  payee  to  present  the  draft  for  payment  for  aeveral  montha,  and  aa 
agreement  in  the  mean  time  between  the  ^*^*"*'g"**«'  and  onnrignee  for  n 
appropriation  of  the  f and  for  the  benaflt  of  the  latter.  Xuawy  ▼• 
846. 

FENGB8. 
See  Bailboaim^  2-ft. 

FIXTUKIS. 

L  BfBAM-BNOXNB  AND  B0ILXB8  WhIOH  FuBNXOI  llOflVB  POWBB  TO  1Ca»* 

lUi-woBXB,  AND  Whioh  ABB  ATrAGHBD  to  the  realty  by  bridfc-w«i^ 
granite,  maaonry,  and  bolts,  are  fixtaresb  *^  ^^  ^  regMded  aa  pari  ol 
the  freehold.    SweOur  v.  Jonu^  639. 

%  Whxbb  Stxam-xnginx  and  Boilxb,  Attaghbd  to  FubbhoIiTH  fonUh 
the  motive  power  for  mill  machinery  which  can  be  readily  moved  with- 
out injoring  the  mill,  this  latter  eiroamatanoe  doea  not  change  the  efaai^ 
aoter  of  the  engine  and  boiler  aa  fixtarea.    Id, 

V,  'Sar  FiZTUBxa.  —  Saw-frames  in  a  marUe-mill,  attached  at  the  top  and 
bottom  with  bolts,  and  nsed  for  steadying  the  saw%  are  not  fixtuea.   /dL 
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4   BOLLi  OaMT  10E  BOLUVCklOLL  DO  NOT  Plfli  AB  BaAUTT  TO  PUBOSAl- 

SBi^  wImto  tbej  were  peid  for  and  delhrered  at  the  mQ],  Int  lay  beeide 
11^  without  being  tmned  or  finiBlied  nS,  or  pat  into  the  milL    Jchnmm  t. 

See  TRAsm-UAXEM,  2. 

FOREIGN  LAWa 
See  EviBBNcn,  1-4. 

FOBEIGK  RECORDS. 
See  AuTHjmTioATioy  .of  IvsiBUKiinci. 

FORFEITURES. 

b  Sum  TO  Rkxivju  FoBnoTUBiy  Rulb  ot  BviDuiui  in  OMmisAL  Omi 
Anun^  that  all  the  faoti  material  to  raetaia  the  ndt  most  be  proved 
b^jond  a  j^eanaWe  doubt    Biker  y.  Hocper,  640. 

See  AvncAiJ,  10^  11;  Jusoioditb^  7. 

FORGERY. 
See  WiTirB88B8»  8. 

FRANCHISES. 
See  RAn.ROATie,  1,  2. 

FRAUD. 

1.  WUiVD  n  VMWwm  FUBunaD;  and  where  it  ia  alleged,  the  faoti  nutidninf 
It  mnat  be  deafly  made  oat.  Wbere^  therefore^  it  is  simply  shown  that 
a  penon  acted  a«  agent  in  procaring  a  note  and  mortgage^  and  in  reoeiy- 
Ing  interest  apon  the  note^  the  ooart  wiU  not  infer  from  this  that  his  du- 
ties as  agent  were  of  saoh  a  oharaoter  as  to  present  him  from  oontraoting 
in  relation  to  the  property  on  which  the  debt  was  seoorcd.  McCarthy  ▼. 
inU^754. 

%  On  Who  has  bhv  FRAmyuunrrLT  ImnjoiD  to  Sill  FMXPiBTr  at 
Priob  war  bilow  138  ValvBi  and  afterwards  disooFsrs  the  fraud,  does 
not  waive  the  frand  by  accepting  the  amoant  agreed  to  be  paid  for  the 
property.  She  may  dsim  the  amoant  dae  her  ander  the  oontract^  and 
still  haye  an  action  against  the  defendant  to  recover  compensation  for 
the  injory  occasioned  by  his  frand.    Malhry  t.  Leach,  625. 

JL  Ookudxhtul  Rxlahoit  bxtweem  Two  Fmsoiis  kttst  bi  Showh  to 
Exist  at  Tm  Dxtinbaiit  iB  claimed  to  have  defraaded  plaintiflf  by  a 
ribUtion  of  it.  Where  an  estrangement  between  two  persons  who  for> 
merly  occupied  oonfldential  relations  toward  each  other  is  shown  prior 
to  the  time  one  claims  to  have  been  damaged  by  relying  apon  the  adyioe 
and  disdosores  of  the  other,  the  former  has  no  oaase  of  action  for  the 
fraad.    Id. 

A  Whxex  Ora  Who  Ooounis  CoHfiDSHTXAL  RELAmnr  towabds  Ah- 
OTHXR  Who  is  Owhhb  of  Somb  Shabbs  or  Stogk  teUs  the  latter  that 
a  large  assessment  is  aboat  to  be  levied  apon  the  stock,  witboat  at  the 
same  time  telling  her  other  facts  within  his  knowledge  which  wonld  en- 
-  banco  her  confidence  in  the  valae  of  herproperty,  whereby  she  is  indnoed 
to  sell  her  stock  to  defendant  at  a  price  mnch  below  its  trne  valoe^  he  is 
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HaUa  for  dunagw  for  bis  fnnd,  th«  mMmre  ci  widoh  woulH  bo  tfao  4il» 
foronoo  betweon  tbo  prioo  paid  and  tho  tmo  valiio  of  tho  sfeook.  /d. 
fi  Fraud  as  DinvsB  to  Suit  on  Boitd.  — While  a  parfy  to  a  bond  b  o^ 
topped  at  law  from  ahowing  want  of  oonaideration  or  a  diffennt  oomld- 
ention  from  that  therem  oontained,  or  fraud  in  any  matter  collateral  to- 
the  oonnderatioin,  yet  while  the  bcmd  remaina  ezecntory,  and  defcndanft^ 
■paoially  pleads  that  it  was  procured  by  fraud,  covin,  and  misrepresanta 
tioQ  of  plainti£^  setting  forth  wherein  such  fraud  consista,  and  thas- 
showing  that  it  reaches  to  the  substance  of  the  consideration,  he  is  do4 
Oitopped  from  ayailing  himself  of  such  defense.    PAi22q»  ▼.  PioUerp  (ML 

■ss  BavM;  Feauduudit  CknTYXTAHcn;  JuBisDicnoN,  3;  Salb,  S-T^  16-lSr 

WlTHXSSIBi  4. 

FBAUDULENT  COyVETANCnSSL 

l»  TSUniTABT  COHTXTABOB  IB  VoiD  AS  AOADiaT  CBIDII0B8,  whSTS  tfas  gnSi- 

tor  settles  his  property  in  trust  for  his  own  use  for  lifa^  end  over  to  U» 

appointees  by  wilL    ifodhiKMi's  Appeal,  617. 
9L  OwvsB  OAinr  or  Bispobb  of  Propxrtt  nr  Trust  ior  his  Owh  Usr  so  ■» 

to  put  it  beyond  the  reach  of  liability  for  his  future  debts.    Id, 
■i  Frofirtt  Skrubp  in  Trust  to  One's  Own  Use,  and  over  to  Af> 

voiNTRis  Named  in  a  will,  becomes  asaets  in  the  hands  of  the  tmsteea^ 

applicable  to  the  extinguishment  of  creditors'  claims.    Id, 

it  PASXIBB  mat  Go  BEHIND  JUDGMENT  IN  AonON  BT  JUDGMENT  CbEDEIOK 

TO  Sbt  ASIDE  CoNYBTANOBB  of  his  debtor's  real  estate  as  being  a  fraud 
en  ereditors,  and  may  inquire  as  to  the  validity  of  the  iudebtednesa  upos 
which  it  is  based,  and  whether  it  existed  at  the  time  the  oonveyaDosB 
were  made.  Bruggerman  v.  Hoerrp  97. 
IL  One  Who  Glaimb  Indbbtbdnebb  Aribinq  out  of  Contraot,  which  is 
void  or  against  publio  policy,  is  not  a  creditor  within  the  meaning  of  th» 
siitete  oonoecning  frandnlent  conveyances.    Id, 


See  Attachment. 

GAS  OOMPANIE& 

1»  Gab  Oomfant  cannot  Bbquibb  Person  to  Srin  Written  Amjtuanm 
lOR  Gas,  stating  the  number  of  burners,  etc,  which  it  mi^t  otherwise 
require  him  to  sign,  where  the  application  is  in  an  agreemflut^  which 
oontaiua  a  promise  to  abide  by  certein  unmaiionable  and  illegal  rulea  and 
regulations  adopted  by  the  company,  so  that  he  could  not  sign  the  appli- 
cation without  being  bound  by  the  pronuse;  and  the  company  by  pro- 
ssnting  the  application  in  that  ahape^  waives  its  ri^t  to  insist  upon  tho 
application  in  any  other.    Shtpard  v.  JfOicKwiw  G.  L,  Co,,  079. 

ft  Gab  Company  n  Liablr  in  Such  Damages  for  Wronofullt  Reiueina 
TO  SuFPLT  One's  Store  with  Gab  as  will  compensate  him  for  the  peon- 
alary  loss,  and  also  for  the  inoonvenienoe  and  annoyance  experienced  by 
him  in  hia  mercantile  bnsineaa,  arising  out  of  the  company's  refnsaL    /dL 

IL  Damaobb  for  Loss  of  Profiib  of  Bubinebb,  Neqebbabilt  Caused  bt 
Gas  Compant'b  Wrongful  Refusal  to  Suitlt  Stqbb  with  Gas,  mat 
BE  Bboovered  against  it;  and  therefore^  in  an  action  against  the  com- 
pany for  such  wrongful  refusal,  evidence  by  the  plaintiif  to  ahow  thr 
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MteM  and  «ztflBi  of  Us  bvufaiMap  and  ffaat  tho  want  of  gaa  would  tend 
to  prav«iit  ooatoman  from  ooming  to  his  atoire^  ia  admlaBiWa.    Id, 

4  DmAVD   lOK  QtAB  JJVB   TUTDSB  OT  PaTIIBHT   TSWMD   hot   BS  RXPBATID 

MoHTHLT^  in  ordor  that  an  applicant  may  be  entitled  to  reoaveat  dam- 
agea  from  a  gaa  company  dnring  all  the  time  the  gaa  was  wrongfully 
withheld  from  him,  where  the  rules  of  the  oompany  did  not  require  pay- 
ment for  gas  in  adTanoe»  bnt  that  bills  should  be  paid  on  the  first  of 
eaeh  month,  and  the  oompany  refosed  to  famish  him  with  gas  solefj 
beottose  he  refused  to  sign  an  agreement  to  abide  by  oertain  illegal  rolas 
and  regnlationa  of  the  oompany.    Id. 

GROWING  TEtEES. 

L  Tmmm  Gbowzvo  vmuL  Divibiom  Lnni  ao  tbat  m  Boon  Bmin>  om 

JBaoh  Siiii  is  wholly  the  property  of  him  on  whose  property  the  tnmk 

stands,  semNs.    IhiboU  r,  Beaner,  92IIL 
ft  Tkmm,  Tbvhx  oy  Whiob  ib  Bivxdxd  bt  Bouhdibt  Lnni^  belongs  to  tfaa 

adjoining  proprietors  as  tenanta  in  oommoo,  semftfe.    Id, 
&  TBaBTABB  10B  Dbbxbuoiiok  OF  Lnni  Tbbbb  lies  by  proprietor  of  bad 

against  adjoining  proprietor,  whether  the  plaintiff's  interest  be  sefanl 

or  as  ft  tenaat  in  oommon.    Id, 

See  CkMnKAsror,  8. 

GUAKDIAK  AND  WABB. 

L  BsJLTM  BiLOOiozNO  TO  Wabd^  in  the  possession  of  her  gnaidian  or  Ida 
bailee^  are  in  the  possession  of  the  ward,  and  npon  her  marriage  her  poa- 
session  is  transferred  to  her  hnsband,  who  may  maintain  snit  for  them 
after  her  death,  although  he  has  never  had  actoal  possession.  SaOee  r. 
Arnold,  liL 

ft  fluLTiB  BiLOHOZNO  TO  Wabd^  in  the  possession  of  her  gnardian,  are  in  the 
possession  of  the  ward.  Gnardian  acts  in  mere  fiduciary  oi^paoiiy,  and 
is  the  agent  of  the  ward  in  all  matters  relating  to  the  trust  property. 
Id. 

ft  BnmnacT  aw  Pairmur  or  Guabdiah  wdsk  MiofiraAif  SxAnm 
(Oonq^  Law%  see.  8009),  for  Uoense  to  sell  the  lands  of  his  ward,  pointsd 
oat    NiMb  ▼.  Lee,  JSt, 

4  Aov  or  LioiBLATUBa  Authobbino  Guabdux  to  Siu.  the  lands  of  bia 
ward%  snd  to  apply  the  prooeedi  thereof  to  their  maintenanoe  and  sop- 
port^  under  order  of  courts  is  not  unoonstitational  as  encroaohing  upoA 
the  prerogatife  of  the  judioial  department  of  the  gofammant    SUmmi 

▼.0ripa,14ft 

SeeBiUJfSBiB. 

WATCTBAft  OOHPUEL 

floe  Pabsmt  Ain>  Ghilb^  L 

HANBWKITLNG. 
flee  Bttobob;  17, 18;  Wnsnm^  7»  ft 

HiaHWATS. 

FlOTAaB  Aomor  will  not  La  AOAZBBr  Sufxbtibob  or  Hjokwatb  lor 
daamges  auftained  from  his  neglect  to  keep  a  bridge  in  his  distrftefe  fai 
lepair.    Dwdap  t.  Emgf,  468. 

fleeNuiBAHOB^  2;  Ofizoa  ahd  OmoiBa^  7-9;  Wayb. 
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HIRINa. 

8m  MASTBB  AXD  SWKWAMTp  8L 


L  Law  Bzmnoro  ibom  Foboid  Sali  QuAxm  of  Agbb  ov  Lum  In  dbtf 
«r  Tillage  with  the  dwelling-hoiiae  thoreoii»  aad  ite  appaitaiianoM,  dot» 
BAt  azttspt  oAoes  and  afeoM  oraoted  tibereoiit  and  ranted  bj  tlia  debtor^ 
and  the  portiona  ol  the  lot  on  which  th^  ara  boiltb    Oamekmm  t.  Paek' 

IL  HousTXAD  gxEMJPTioir  OF  GiTiH  QuAOTiTr  OF  Lahd  haa  regard  to  por- 
poae  for  which  it  ia  iued»  and  will  not  eorer  all  the  boildinga  which  may 
be  eraoted  npcn  the  land,  whaterer  may  be  their  charaotar,  or  for  what- 
erer  poipoaea  thqr  are  <!— I'gn*^,  merely  becanie  the  debtor  lirea  in  one 
of  thenL    Id. 

IL  HoipEBnADEziiirnoKBianNMOHLTToFoBannHOFFBOPBBTroooapied 
aa  a  homeatead,  whether  sach  portion  ia  to  be  acYered  from  other  por- 
tiona by  peipendioiilar  or  horiaontal  linea.    Ptr  Dizon,  OL  J.    Id. 

it  AonjAL  KmxDwaKcm  utoh  FsmmBCLAiifSDAs  HamRBAD  n  Nbcbbabt 
under  the  Minneoota  homeatead  act  of  1868^  to  exempt  them  from  aale 
en  ezeoation.     TUhimm  ▼.  MUlard,  112. 

fi  JiTDaiODiT  LxsN  Attaobbb  to  Hokbstead  owned  and  oooapied  by  the 
debtor  aa  a  reaidenoe^  and  may  be  enf oroed  iHianefar  the  premiaea  oeeee 
to  be  oooapied  by  the  debtor  or  hia  family  aa  a  homeatead.    Id. 

6L  LioiBLATUBa  GAinroT  DipRm  Juimmuit  Obiditob  of  ma  lams  os 
HoMiSTXAD  Fsnasm,  after  the  right  ia  perfected  by  the  docketing  ol 
the  judgment;  nor  of  hia  right  to  aell  the  property  on  exeoation»  vpoA 
ita  ceeaing  to  be  a  homeatead.    Id. 

%  Aar  Bhlaboino  Bights  of  HoMmnAB  Owxiis  n  Fbospboxifb  obu^ 
and  cannot  affect  jndgmenta  obtained  prior  to  ita  paaaaga.    Id, 

See  CoK  STzrunoHAL  Law,  4;  SEazum^  C 

HUSBAND  AND  WIV& 

1.  Bmultuo  Tbubt  nr  Fatoe  of  Wifb  n  mot  BRAXunoD^  er  any  Jntateel 
paramoimt  to  the  title  of  her  hnsband  ahown,  by  the  fact  that  with  the 
ocnaent  of  her  hnaband  ihe  contracted  to  purohaae  a  lot  of  land,  which 
waa  conveyed  to  the  hnabend,  who  paid  the  parchaae-monfly»  and  alao  a 
part  of  the  coat  of  a  hooae  erected  on  the  lot^  and  the  balance  waa  a^ 
cored  by  hia  bond  and  mortgage  on  the  premiaea,  which  waa  afterwarda 
paid  by  the  wife  from  her  eaminga.    SkUbnan  t.  SkUhmu^  279. 

%  KauriHos  of  Wifb  Bxloito  to  HuaBANi^  at  the  onmmiw  law;  and  thqr  do 
not  become  the  property  of  the  wife  even  in  eqniiy,  withoat  a  deer,  ex- 
preaa,  irrevocable  gift,  or  oome  diatinot  affinaatiye  act  of  ,the  hnaband 
diTcating  himadf  of  them  or  aetting  them  apart  for  her  aeparate  nae.  Id. 

&  HosBANP  AoQunun  No  Bight  to  wife'a  choae  in  action,  nnleaa  he  rednoee 
it  into  hia  poaaeaaion  during  the  oovertore.    SaOee  t.  AnoH  14i. 

A8aAUI.T,  1,  2|  BBnOXIfBMT;   GVABDIAH  JJffD  WaBO^   1;   IllBinLABCII^  1| 

ICabbiaab  axd  Ditobob;  Mabbixd  Wokbv;  Wilu^  4-6|  Wbbbhbi^  IL 

INDIOIMENTS. 
8ee  Obocibal  Law;  Nuibahgi^  2;  BAn.B<iAi)i^  SL 
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HTFANOT. 
iloKMAOB  ov  LffVAHT  Fdh  Cotkrt  GRBATn  Ko  Valid  CmAaam  m.  Hbm 
lHid%  M  against  h«r.    Adamu  ▼.  Rtm,  287. 

Saa  QuABSOAS  ahb  Wabd;  Pabbbt  Am  Obiuk 

mjuKcrnoNs. 

bjuacmnr  will  Ln  to  Rirbaim  Pabtt  raon  Dmaeraa  Wixn  «v 
BaauMf  by  maasa  of  a  ditoh  axtending  into  hia  land,  wlierabj  tha  wate 
k  dvrartad  from  maehinoiy,  which  ia  TalnaUa  and  azianaiTa^  C^^^  ^'^ 
plojuao*  to  a  laigo  nnmbar  of  paraona.     Wrif^  ▼•  Jfoprt^  7SL 

Saa  Tkisb-mabu^  8;  Tkuan^  S. 

INSOLVENOT. 
.8aa  Aananaorai  vm  Bbort  ow  GBunraui  FisxamiPt  4  T. 

iNSTBUcmoiro. 

Saa  PUAsnro  ajiv  PmAOOOi. 

INSUBAKOB. 

!•  ^nnnLurai  PioLior  vvov  IjIib  ov  HusBAin)  los  Bnmif  ov  mb  Wemm^ 
takan  oat  nndar  tha  act  of  1840^  cannot  ba  aarignad  ao  aa  to  daatnqr  tha 
li^ta  of  the  wif a.    JBadier.  Slhmmm,ZM. 

&  ACREB  JJffD  DlOLAKAXIOMB  OF  AoXmB  07  iMVUmAirOI  OOMPAVT,  AT  TDtM 

or  Tasdto  Buk  and  zanawmg  tha  aama^  ara  admiariWa  in  an  action  am 
an  inaoxanoa  polioyy  notwitfaatanding  tha  role  ooncaming  parol  arideooa 
aiboting  wxittan  ipontraota,  for  tfaia  rola  moat  yiald  to  tha  rale  that  tha 
oompany  cannot  taka  advantage  of  tha  miatakea  and  onrfaaiona  of  ita 
agauta  within  tha  aoopa  of  thair  amph^ymant.  Beair,  PariF,  /,  Chkf 
719. 

IL  LnrntAHCB  Pouor  u  hot  Atowed  bmausi  ov  MnnAzuxim  ov  Ha- 
TUOAL  Faokb  oontainad  tharain,  whora  it  ia  fillad  oat^  iaraad,  and  ra- 
nawad  by  tha  aganta  of  tha  inanrance  company  upon  a  paracnal  inapaotion 
and  aorray  of  tha  pramiaaa,  thara  baing  no  fraad  or  miarapraaanttttion  am 
tha  part  of  tha  inanrad.    Id, 

4b  ««IiiTiaD  oh"  ahd  "Taxeh  ihto  Poflnanoir  on  Cuhxost,"  hats Saxb 
MaAVDro  in  tha  danaa  of  an  inanrance  policy,  conditioned  that  the  in- 
Boranoa  ahonld  caaaa  at  the  time  property  "ahall  be  levied  on  or  takan 
hito  poaaaaaion  or  cnatody,"  and  mean  an  actoal  levy  and  change  of  poa- 
■earion.    OommamoMHh  Itu,  Co.  r.  Berber  and  BuiE,  COL 

fi  ICiBa  Norms  ov  Livt  without  Taxivo  PoflnanoN  ov  Goodo^  thongh 
good  aa  a  levy,  will  not  defeat  an  inanrance  policy  which  proridea  that  it 
ahall  oaaaa  if  the  gooda  "  be  levied  on  or  taken  into  poaaaaaion  or  coatody." 
Id, 

fi  STATncBXT  OV  Lo88  Madb  bt  Imsitbxd  uimxft  Oath  according  to  tha 
leqvirement  of  the  inanrance  policy,  ia  not  admiaaible  in  evidence  to  ahow 
the  amount  or  extent  of  the  loaa.    L^wnwng  Ins.  Cb.  v.  Sekrejfler,  BOh 

%  AasB  Ck>ir8TEnrnNo  Waivx&  ov  Notbob  "voethwith.''— Where  an  in- 
anrance company,  after  a  delayed  notice  of  a  fire,  aenda  two  agenta  ai 
different  timea  to  aacertain  the  loaa,  and  with  cffiBra  to  oompronuae  and 
BatUe,  it  haa  by  theaa  acta  waived  the  objeetion  that  the  notice  waa  not 
aent  "forthwith,"  and  ia  aatoppad  from  aatting  it  np  in  an  action  by  tha 
inanrad  for  ike  loaa.    Id, 
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JOINT  DEBTORa 

6m  StATDTB  of  LDfXTATIOmi^  6L 

JUIX}MENT& 

L  Dkbbi  n  XOT  BviDXNGB  AOAiavr  Stranoeb  to  Baoomi 

Oameron,  662. 
%  XJHBATisriED  JuDOMSMT  ux  Tboveb  against  one  of  two  gnflty  of  a  joni 

tort,  is  a  bar  to  an  action  of  trespass  by  the  same  parties  against  Ihm 

other  joint  tort-feasor.    HtuU  ▼.  Baiea,  592. 
8L  LiQAL  Efvect  of  Jctdgmxnt  uinuER  Statutb  to  Bind  Lauds  of  Domini- 

Asr,  and  subject  them  to  sale^  cannot  be  impeached  oollatexally  by  aver* 

ment,  and  proof  that  the  defendant  was  a  married  woman;  and  a  sale  of 

lands  thereunder  is  valid.    Oallen  ▼.  SUisont  448. 

4  JUDOKENT  OF  OOURT  OF  GkNSBAL  JuIUSDICIION  GAITNOT  SB  GOLLAXKBALIX 

Imfbaohxd,  on  the  groond  that  the  court  had  no  jorisdiotioii  of  tho  par- 
ties defendant,  where  the  record  shows  a  finding  by  the  ooiirt  that  th» 
defendants,  by  C,  their  attorney,  came  into  court,' and  l^  Tirtae  of  bis 
power  of  attorney  filed  in  the  coort^  confessed  jndgment  for  the  doCand- 
ants  for  the  sam  of,  etc,  notwithstanding  the  power  of  attorney  on  file 
was  not  executed  by  some  of  the  defendants,  who  were  in  imot,  at  the 
time,  married  women;  for  the  power  of  attorney  is  no  part  of  the  reoord» 
and  the  finding  shows  the  existence  of  jurisdiction.    Id, 

fi  FoBXiON  JuDOHXNT  CoKGLUSZTB. — Judgment  of  a  court  of  a  foreiga 
country,  duly  proven,  is  conclusive  between  the  parties,  iHiere  there  haa 
been  a  trial  upon  the  merits,  and  there  has  been  no  fraud  er  want  of  jur* 
isdiction,  or  mistake  shown,  or  ofifered  to  be  shown.  It  only  remains 
oompetent  for  the  defendant  to  show  that  the  foreign  court  had  not  jmis- 
diction  of  the  subject-matter  of  the  suit,  or  that  the  defendant  was  never 
served  with  process,  or  that  the  judgment  was  frandnlently  obtained. 
Lazier  v.  WtsteoU,  404. 

6L  FoucxB  Judgment  bxtwxxn  Two  PABms  in  Civil  Sott  is  not  Oov- 
OLOSivB  between  them  in  a  subsequent  penal  suit,  although  exactly  tiis 
same  question  is  in  dispute,  as  the  rules  of  evidence  governing  such  cases 
are  difierent.    Rihtr  v.  Hooper^  646. 

7.  Judgment,  in  Action  of  Tboveb  brought  by  one  whose  animal  had  been 
impounded,  against  the  impounder,  that  the  fwmer  had  been  Isigelly 
notified  under  the  statute  of  the  impounding  of  his  animal,  is  not  oven 
frkna  facie  evidence  of  the  sufficiency  of  such  notice  in  an  actioa  by  tiis 
impounder  to  recover  the  penalties  and  f orf dtnree  provided  for  in  the 
statute.    Id, 

8L  Judgment  Lien  on  Land  of  Debtob  is  subject  to  every  eqni^  which  ex- 
isted against  the  land  in  the  hands  of  the  judgment  debtor  at  the  time  of 
the  rendition  of  the  judgment;  and  equity  will  protect  the  eqnitahle 
rights  of  third  persons  against  the  legal  lien,  and  will  limit  such  Usn  to 
the  actual  interest  which  the  judgment  debtor  has  in  the  estate.  This 
rule  is  qualified  by  the  registration  laws  of  particular  states.  BlmAm 
ahip  V.  Dwgltu,  608. 

8.   PUBOHASEB  OF   LaNDS  ON  WhIOH  THESE  IS    JUDGMENT  AND    MOEBTQAflS 

Lien,  Who  BiEDEsmb  fbom  Sale  made  in  satisfaction  of  the  judgment 
which  is  the  prior  lien,  and  who  afterwards  obtains  a  sheriff's  deed  lor 
the  lands  so  redeemed,  does  not  get  the  lands  disohsrged  of  the  mori^giigo 
Uen,  and  cannot  therefore  prevent  the  mortgagee  from  lorscioaing. 
BMeifard  v.  Newman,  122. 
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Ul  RiDniiTioir  bt  JoitoiaBT  Dxbtob,  o&  his  SnoonaoB  nr  Ihtibibt, 
deitroys  the  effioct  of  a  theriff 'a  Mle,  aa  snoh,  and  applies  the  nuuMy 
realiied  thereby  as  a  payment  npon  the  judgment,  or  other  lien  upoo- 
which  the  property  ^"^m  boUL  Snoh  redemption  may  be  made  withoat 
paying  oAT  prior  liens;  and  all  liens,  prior  and  subsequent  to  the  one  from 
which  tne  property  is  redeemed,  remain  unimpaired,  exoept  that  the 
monsy  paid  on  the  sale  or  redemption  operates  as  a  payment  pro  ternto  of 
tne  judgment.    Id, 

flee  AuTHmmunDH  or  Ivintiniiinn;  ArrAOHiaDiT,  2;  Atcobctt  An> 
Gummt;  CBiMDffAL  Law,  12;  KiJUUTioirg;  Fbaubuxjot  Contstajkbv 
4;  HousnuMb  6,  7;  Juudial  Saus,  4;  Oitxob  and  OiviGBBfl^  2 

JUDICIAL  NOnCK 
See  BvnnzrcnL 

JUDICIAL  SALEfl. 

L    PUXOBAnB    AT    SBIBZff'B    SaLB    OBTABm    No    GBBATXE   iHTIBMr    DT 

Lahd  bt  Patiddit  of  All  ov  PuBCBAflB-MOXBT  before  it  was  made 
payable  by  the  oonditions  of  the  sale  than  he  would  hare  had  wifliont 
aa  anticipated  payment.    CfarreU  v.  Dewart,  670. 

&  TdELB  of  PuBOHABBB  at  ShBBIFF's  SaLB»  AFTBB  ObXAXHIXO  DbBD^  DOBt 

jroT  Bblatb  back  to  Daxb  of  bis  Bxd^  ao  aa  to  divest  from  that  time 
the  ownership  of  the  debtor  whose  land  has  been  sold.  Until  the  sal» 
haa  been  oonsnmmated  by  the  aoknowledgment  and  delivery  of  the  deed, 
the  debtor  is  entitled  to  the  possession,  with  all  its  attendant  advantages. 
Id. 
&  Pdbohasib  of  Lbasbd  Funinn  at  Shbbiii^s  Balb  bias  No  Rnra  i» 
Kbht  aooming  between  the  time  of  the  sale  and  the  time  of  the  aoknowl- 
•dgment  and  delivery  to  him  of  the  aheriff 'a  deed,  aooording  to  the  coi- 
ditiona  of  the  aale;  nor  doea  the  fact  that  the  mortgage  under  which  the^ 
nle  waa  decreed  and  made  waa  anterior  to  the  renewed  leaae  to  the  ten- 
ant^ atrengtfaen  the  puicfaaaer'a  daim  to  the  rente  which  had  aocmed 
when  the  aale  waa  made,  and  while  the  mortgagor  wma  in  poaaeasion.  A 

4  SUBSBQirBBT  BbVBUAL  of  JUDOIOBT  WILL  BOT  DIVB8T  TeILB  OF  SXBAV- 

axB  Who  PuBOBAaBs  at  Salb  and  advanoea  his  money,  when  theaaleie 
allowed  to  take  plaoe  upon  the  judgment  without  any  atepe  taken  to  stay 
prooeedinga.    Jemipr.  OUif  Batik,  1^ 
fk  FOBOKAflBE  AT  SHnoF'a  Salb,  without  notioe  of  prior  equities  takat 
the  land  disohaiged  therefrom.    BlamtuMp  v.  Dotyfai^  AM. 

flee  BxBounoHB;  Judqhbbtb^  9^  10. 

JUBISDICnOK. 

L  JuBiaiauTioB  of  Qavbb  Abibbs  out  of  Somb  Braar  cm  Oladk  to  % 
tidng  wxthfan  the  territorial  jurisdiction  of  the  courts  or  out  of  some  eo»- 
trefvei'sy  between  parties  involving  the  daim  of  one  or  the  other  for  the 
psrformanee  of  some  act;  as  the  payment  of  mcnqr,  the  transfer  of  prop» 
•rty,  or  the  doing,  or  omissimi,  or  forbearance  to  do  aome  aot^  which 
eontroverqr  the  court  ia  invested  with  authority  to  decide.  Oattm  v. 
JBKwn,  IIP 

%  JjnasDwnaB  ijsw  Pbbsob  n  Aoquibbd  bt  Pbbional  Notxob  ob  Sbbviob 
OF  Pboobbs;  and  other  modea  hapve  been  aubstitnted  l^  ezpreaa  prorie-^ 
ion  of  law,  or  the  practice  of  oonrta,  aa  publication,  notice  to  the  agsnl 
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€r  attorney  of  the  party,  or  an  appearaaoe  for  bim  by  one  of  the  attari 
aeys  of  the  oourft.  Id. 
JL  If  Ooubt  of  Law  sas  Fnunr  Aoquibxd  Zmasotaaas  axd  Dwedis 
Qmsm,  where  coorte  of  law  and  of  equity  have  ooneiuTent  jnriadiotioii,  a 
ooort  of  equity  will  not  interfere  to  set  aside  the  judgment^  onleas  the 
party  has  been  prevented  by  some  fraud  or  accident  from  availing  him- 
•elf  of  the  defense  at  law.    DutfZ  ▼.  PocAeoo^  749. 

See  Admdlaltt,  2;  4;  Equixt;  JvsaioDfTS;  Froobh^  2. 

JUBT  AND  JUBOBa 

'Sbal  bt  Jury  ur  Goioiom-ulw  Oaubis  u  CoHmiTU'iiiuiiAL  Bj»ht»  and  a 
law  that  any  snoh  causes  shall  be  tried  "agreeably  to  the  ooorseof  a 
oonrt  of  chancery "  is  obnoxious  to  this  rights  sad  Toid.  North  PmitL 
Coal  Co.  Y.  Swuwda^  630. 

^0ee  Plbaddto  jjid  Fkaoxioi»    12-15;    Quinfiuai  of  Law  An>  Fioii 


LANBLOBD  A2n>  TBNAHT. 
See  SnKBiinT/1-6;  FomiBUioir,  1;  Teaiuhuvd^ 


LABOEanr. 

See  GBDCZirAii  Law,  1-fi. 

XJSN& 
8m  AmmAiffTi  Attacudit;  AnoBinr  AimOumi 

CTBAiM^  6^  6;  Zvnoaaamt  8^  9;  MmwAwioif  lonai  Siaxiiib^  %» 

LIFE  ESTATES. 
See  EsTATBs^  S;  6L 

MANDAMU& 
See  Cbimdul  Law,  1,  2;  R4n4lflAiH  % 

HABHIMB  LAW. 
See  Ammuurr. 

MABBIAGE  AND  DIVOBCE. 

L  ToLvirTABr  Sipa&ation  bt  Wife  fbom  HuaBAMB  pshbino  Suit  aaaihr 
Hbk  fob  Divobob  on  the  ground  of  adultery  does  not  constitute  wiUful 
desertion;  because  the  legal  presumption  is»  that  the  separation  took 
place  by  the  procurement  or  with  the  assent  of  the  husband,  and  because 
it  is  legEdly  improper  for  the  parties  to  cohabit  during  the.  pendency  of 
such  a  suit.    MarBk  r.  Marsh,  251. 

%  Allowanob  to  Whb  fob  Sbfabaib  Maibtbmakob  fsmbinq  Suit  aoazhft 
Hkb  fob  Divobcb  is  nuMle  upon  the  principle  that  it  would  be  improper 
for  the  parties  to  cohabit  during  the  pendency  of  such  suit^  and  without 
regard  to  the  question  whether  or  not  she  has  been  oompelled  to  leave 
the  house  of  the  husband.    LL 

iL  DmBTioK  18  QuiflTioB  OF  Ibtbhthuw,  and  any  dzeumstanoea  whioh 
render  it  necessary  or  proper  that  a  wife  ahonld  iwide  elaiwliflN  fbaa 
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with  her  hiiabttid»  ooostitiite  a  Tilid  dateM  tD  a  chnge  of  demUcm- 
•gumt  her.  Id, 
4  LniL  fOK  DiYOBOi  ganvot  bi  P&osKnmD  bt  Ijbilaivt's  Fathbb,  or 
any  third  person,  where  the  libelant  died  before  the  libel  was  entered, 
for  the  purpose  of  having  the  libelee  exolnded  iram  a  share  in  the  estate- 
of  her  hnsband,  or  from  the  onstody  of  their  ohild.  JBmbatt  t.  KbnbaH 
IM. 

•i  DZTOBOB  WILL  HOT  BS  GRABTBD  10B  AdULTXET  OF  HUBBAZri)^  WHBf  OBLT 

Byidbngb  of  Guilt  ib  that  Hx  was  AmonD  with  Vkhxbbal  Dd* 
BAflB  within  six  months  afterthe  marriage.    Mount  ▼•  Momii,  276. 

•i  OaUSB  of    DlVOBOl  SHOULD  BI   SbT   IOBTH  JX   PKHXIOir  PABXIOUXiABLT 

ABD  Spbgullt,  under  the  North  Carolina  statate.    Ja\fnor  t.  Jcfmt^r 
421. 
f •  Gboumrabois  hat  Bznr  whbbb  Wifb  will  bot  bb  Gbabtid  Dk 
TOBOB  BBQAUBB  HuBBAHP  Skbuok  Hbb  With  a  hoTse^whip^  er  switol^ 
hiflioting  famisss.    Id, 

See  Obwihal  Law,  7;  Witbx88B8^  S. 

MARRTET)  WOMEK. 

DilD  TO  Mabbtid  Wohah  Tests  title  in  her  in  f ee^  with  absolute  power  dt 
aliwiation,  where  it  provides  that  the  grantor  transfers  all  right,  title, 
and  daim  to  the  property  to  the  grantee  and  her  heirs,  in  a  direct  l]n% 
to  have,  manage,  end  dispose  o^  at  her  will  and  pleasnre,  as  her  property, 
free  from  any  engagements  or  encumbrances  whidh  the  husband  mi^^t^ 
enter  into;  it  being  neoesaaiy  that  the  property  should  remain  as  the^ 
property  of  the  ohildreo,  the  heirs  of  the  wife.    EngUA  v.  Beehie,  IflO. 

See  Amault  abd  Batxbbt,  1,  2;  Huibabd  abd  Wifb;  Ibfabot;  Jub«» 

KBBTB^  S. 

MASTER  AND.SERVANT. 

L  MABnofc  n  Rjbupobmblb  to  Sebvabt  fob  Ib jmoBS  Rbgbivxd  bt  LAin^. 
FBOM  DiFBOis  nr  BuiLDDfo  whbbb  Sbbvicbs  abb  Rxmdbrbd^  such  d^ 
feots  being  known  to  the  master,  or  such  as  he  ought  to  have  known  by 
ezeroinng  due  care.    Ryan  v.  Fowler^  815. 

&  BmFLOTBB  hat  RbOOVBB   DaHAOBS  FBOK  BhFLOTZB,   fob  iHJUBIBi  Rb- 

cbivbd  by  the  fall  of  a  privy  insecurely  and  dangerously  attached  to  the 
factory  in  which  he  was  employed.  Id. 
X  Rbbach  of  Comtbact.  fob  HntB— Fobhbb  RxoovKBT.^Where  a  servani 
who  has  been  wrongfully  dismissed  sues  and  recovers  before  the  ezpiratioH 
of  the  term  for  which  he  was  hired,  such  recovery  can  coly  be  regarded 
as  damages  for  the  breach  of  the  ccntract,  and  is  a  bar  to  any  further  !•• 
eovaiy  thereunder.    Booff€  v.  Paef/ie  BaiUroad,  160. 

MECHANICS'  UENS. 

L  Mbobaiiio's  Libn  is  not  Afibotbd  bt  Fact  that  Ownbb  Convbtb^ 
AWAT  Lakb,  pending  the  erection  of  the  building,  the  conveyance  being 
merely  as  collateral  security  for  the  payment  of  a  debt  due  to  the  grantee^ 
and  intended  as  a  mortgage,  and  upon  the  satisfaotiaa  of  the  debt,  the 
land  was  reconveyed.  These  oircumstancee  dispose  of  the  objection  that 
the  building  was  not  erected  by  the  owner  of  the  land,  nor  by  his  consent 
expressed  in  writing.    Chrdon  v.  Torrey,  273. 
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&  MMOuonxfn  Ijmk  b  nor  AvraonD  bt  Ghavgi  of  Owmmp  duiac 
iho  progrew  of  tba  bnildiiig.  Tho  chuigB  of  ownerthip  does  not  nuJct  a 
now  oonuBonoenMnt  of  the  building.    Id, 

II  MiOHAino's  LxsN  o  vor  AvnonD  bt  IimBXiTFTioir  of  Wobx  for  a 
short  period,  and  its  subsequent  resamption  without  a  change  of  its 
original  ohaimoter.  The  interruption  and  subsequent  resumption  do  not 
oonstitute  a  new  oommenoement.    Id. 

4  Tdef  of  CoKHKNOiiaNT  of  BuiLDnio,  jjffD  CoifraQuszrr  AnAOsasQ  of 
Mbohavio's  Lxsn,  o  mot  Bbquirbd  to  bi  Spbcsfded,  by  the  New  Jerufj 
statute,  either  in  the  lien  itsdf  ,  or  in  the  record  of  the  judgment,    /ci. 

iu  MiOHANio'8  Lmr  n  not  Ayiboixd  BBOAuaB  Owheb  of  Fhbhthbb  Pm>- 

OUBID  It  TO  BB  FnjD^  IBB  OOBCBALBD  Rl   JggiMWJW   FBOM   MOBV> 

oiaBB  at  the  time  of  obisimug  a  loan.    /dL 

lONBS  AKD  MDmia. 
See  CkMrsBABor,  1. 

MI8TAKB. 
See  MoBTQAOBSy  21. 

MORTGAGES. 

X  MOBTOAOB  JB,  nr  CaLIFORBIA,  MbRB  SbOUBITT  OpBBATIBO  UFOV  PBOFBBTr 

AB  LiBB  or  an  encumbrance  obIj,  and  is  not  regarded  as  a  oonToyanos^ 
Testing  in  the  mortgagee  any  estate  in  the  land,  either  before  or  after 
condition  broken.  This  doctrine  was  established  not  merely  from  a  con- 
sideration of  the  provisiona  of  the  statute  of  1851,  but  also  from  a  con- 
sideration of  the  real  object  and  intention  of  the  parties  in  executing 
and  feoeiying  instruments  of  this  kind.  But  the  provisions  of  that  stat- 
ute led  the  court  to  carry  the  equitable  doctrine  as  to  mortgages  to  its 
legitimate  and  logical  result,  by  regarding  the  mortgage  as  a  seonrity 
under  all  oiroumstumee,  both  at  law  and  in  equity.  IhUUmv,  Wanckamer, 
765. 

%  CeABAOTBB  OF  MOBTGAGB  AB  MeBB  SBOITRITT  IB  NOT   GkABOKD  BT  Db- 

FAULT  in  the  payment  of  the  debt  secured,  and  payment  after  de&alt 
will  operate  equidly  as  an  extinguishment  of  the  lien  with  payment  al 
the  maturity  of  the  debt.    Id, 

&  POSSBSSION  OF  MoBTQAOBB    UNDBB    MOBVftAOB    DOBB   BOT    BBLABOB   HB 

Ibtbbbst,  nor  in  any  way  affect  it.    /a. 

^  Mobtqaobb  aftbb  CoBDmoN  Bbokbb  oabvot  Oobvbt  Lboal  Titlb» 
whether  he  is  in  or  out  of  possession,  and  his  deed  as  mortgagee  alone, 
without  a  transfer  of  the  debt,  passes  nothing.    Id, 

■§•  Possession  Takbn  bt  Mortqagsb  bt  Consbnt  of  Mobtoaoob,  after 
condition  broken,  will  be  presumed,  in  the  absence  of  dear  proof  to  the 
contrary,  to  be  with  the  understanding  that  the  mortgagee  is  to  receive 
the  rents  and  profits,  and  apply  them  to  the  payment  of  the  debt  secuxedi 
and  unless  a  limitation  to  the  period  of  possession  is  fixed  at  the  time^  it 
will  be  considered  as  extending  until  the  satisfaction  of  the  debt     Id. 

€.  Tbmporart  Possbssobt  Right  of  Mortqaobb  in  Possbssion  aftbb 
Condition  Bbokbn  mat  bb  Transfbrrbd,  and  the  transferee  will  be 
substituted  to  the  same  rights  and  liabilities.  Id. 
Powbb  to  Sblei  and  Ck>NTBT  Land  not  vndbe  Sbal,  though  insufficient 
to  aathoriie  the  execution  of  a  oouTeyanoe  of  the  fee,  is  nevertheless  a 
sufficient  authority  for  the  execution  of  a  contract  of  sale;  and  an  instru- 
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BMBl  flMde  by  tb«  donee  leoitiiig  the  nle  le  a  wafMrn^  **makb  er 
nndnm "  of  taoh  oontreet,  and  tlumgh  inoperative  as  a  oonTeyanoe^  le 
good  as  an  egreemflnt  to  oonvey.    Id, 

-fw  Natdbb  asd  Oanm  ot  MoBTOAa»  or  Railbo  ao  do  not  Gzvb  Thbc  Awt 
MoBB  BiffLABOii>  MxAKnio,  where  the  company  mortgagee  separately^ 
at  different  tiniM,  the  two  dirisioos  of  its  road,  to  raise  money  to  ooon* 
plete  the  road,  and  neither  of  the  mortgagee  oontains  any  language  par> 
porting  to  oonvey  materials  to  be  thereafter  acquired,  any  further  than 
they  become  a  part  of  er  appurtenant  to  the  road,  or  were  need  in 
operatingit.    Farmer^  L.  S  T.  Co,  t.  Ccmmerdal Bank,  680. 

8.  Railroad  Compaht  is  not  Ebtopfid  ibom  Dbntzno  tbat  RAn.BOiP 
CHAiBa  wxBS  CkmrxTSD  bt  Fbiob  Morioaobs,  where,  after  having  snb- 
seqnently  acquired  the  chairs,  it  exeoated  another  mortgage  of  ita  road 
and  appnrtenanoea,  and  all  "materials^"  which  mortgage  wae  declared 
to  be  sabject  to  the  lien  of  the  two  prior  mortgages,  "in  all  respects 
prior,  superior,  and  senior  liens  upon  the  property  and  premises  de- 
scribed therein,  respectively,  acquired  and  to  be  acquired."    Id, 

Ml  WSMKB  MOBTOAOBB  OF  OnB  PIBCB  OB  LaND  CoNVBTB  AWAT  AhOKHBB 

FUOB  of  land,  and  in  his  conveyance  describes  the  latter  as  sabject  to 
his  mortgage^  this  reservation  is  just  a«  effectual  to  ohaigethe  property 
oonveyed  with  the  encumbrance  of  the  mortgage  debt  as  if  it  had  besM 
included  in  the  mortgage  deed.  SweetBor  t.  J<me$,  639. 
11.  Fabol  Bvidbmob  is  Comfbtbrt  on  Bbhalf  or  DEnsHB  nr  Sun  bt 
Mobtgaobb;  OB  HiB  Ab8Ionb%  TO  FoBBOLoeB  MoBTOAAB  Conditioned  for 
the  payment  of  a  sum  certain,  that  the  mortgage  was  given  to  indemniJIy 
the  mortgagee  and  such  assignee  for  becoming  bail  for  a  third  person^ 
and  that  he  had  not  become  such  bail,  or  having  dene  so^  he  had  been 
dischaiged  of  his  liabiliiy  without  being  damnified.    Ooinum  v.  Poti,  49. 

IS.  HOBTOAOB    GONDinONBD   BOB   PaTMBNT    OB    NbOOTIABLB    PBOmBBOBT 

Noii^  but  really  given  end  assigned  with  the  note  to  indemnify  the  as- 
signee for  procuring  bail,  is  discharged  when  the  bail  have  been  dis- 
charged without  damage;  and  neither  the  assignftft,  nor  one  to  whom  he 
transfers  the  note  and  mortgage  after  due,  can  collect  the  amount  therecl 
••  honajide  holder.    Id. 

JH  SQUIT7  WmoK  BntitiiBS  Sboond  Mobtoaobb  TO  BBNBriT  or  Rblbabb 
BT  FiBST  Mobtoaobb  of  a  portion  of  the  mortgaged  property  not  covered 
by  the  second  mortgage,  ariaee  only  where  the  first  mortgagee  gave  the 
release  with  knowledge  of  the  existence  of  the  seoond  enoumbrancei 
Vamarden  v.  Johnaan,  254. 

14i  RaooBDiNO  or  Sboond  Mobtoagb  will  not  Opbbatb  as  Ck>NBrBU0TiTB 
KonoB  of  its  existence  to  a  prior  mortgagee,  so  as  to  make  a  release  by 
the  latter  of  property  not  covered  by  the  second  mortgage  inure  to  the 
benefit  of  the  seoond  mortgagee.    Id, 

4i»  Claim  or  Sboond  Mobtoaobb  to  Bbnbrt  or  Rblbahb  bt  Pbiob  Mobt- 
oaobb is  a  mere  equity,  resulting  from  the  fact  that  his  security  is  im- 
paired by  the  giving  of  the  releaBC,  and  will  not  be  allowed,  unless  upon 
principles  of  justice  and  equity  it  ought  thus  to  operate;  and  where  the 
security  of  the  seoond  mortgagee  ia  not  impaired  by  the  release,  no  equity 
will  aocroe  in  his  &vor.    Id, 

JflL  Whbbs  Mobtoaobb  Who  Sblls  undbb  Powbb  Containbd  in  Most- 
OAOS,  AND  Bboombs  HiMWBTir  PuBCHASBB  indirectly  by  having  the  mort- 
gaged premises  bid  in  for  iiiw>«Aif^  gnoh  sale  is  voidable  only,  but  not  void; 
the  le^  title  passes  thereby.    Bfoddey  v.  FowUr,  14^1. 
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17.  Okdxk  Snrnro  asids  Sals  on  Fobbcloiobs  of  Mobvoaos  b  Arma^ 

ABLE  in  Wisconain.    Jemp  r.  City  Bank,  703. 
18L  Sals  on  Foreclosuke  to  Plaintzvf  nr  Judomxnt  bbovld  hot  bi  Sir 

A8IDB  ON  SUBSBQITBNT  RbYBRBAL  OT  JuDOMBHT,  nillflMI  it  IS  shOfWH  tll^ 

there  was  some  nnfairneea  in  the  ade,  or  thftt  the  propeiiy  would  hrinf^ 
a  larger  amount  on  resale,  when  the  sale  is  allowed  to  take  place,  with* 
oat  any  steps  taken  to  stay  proceedings,  and  the  reversal  does  not  defeat 
the  entire  claim,  but  only  reduces  its  amount;  although  the  sale  mi^t 
be  set  aside,  if  the  reversal  shows  that  the  plaintiff  had  no  daim  under 
the  mortgage,  and  consequently  no  right  to  have  the  property  sold  at  alL 
Id. 
19.  Patmbnt  ov  Mobtqaob  bt  Aobnt  iob  and  with  Fdvbs  ov  MoBaoAflOi^ 
DisoHABOBS  MoRTOAGB,  although  the  agents  instead  of  haTing  it  dio- 
oharged,  causes  it  to  be  assigned  to  secure  a  debt  owing  by  iiiwi— if  la- 
such  case,  neither  the  assignee  nor  090  who  takee  an  aasignnient  Ikvu 
him  can  hold  the  mortgage  as  against  the  mortgagor  or  his  heiia.  Nkkoi^- 
y,  Lee,  67. 

tOl  AflSONBB    ov    MORTQAGB    STANDS   IN    PlAOB   OV   MOiBTOAOBB^   and   lOy 

equities  between  such  assignee  and  the  mortgagor  affBOfe  the  BMrtgnge  lm> 
the  hands  of  any  subsequent  assignee.     I<L 

SI.  MOBTQAOB  CaNCBLBD  OV  RbOOBD  AND    SUBBBNDBBBD  UP,  VBUBB   Ml^ 

TAXBN  IxFBBsaioN  THAT  It  BAD  BBBN  SATisviBDy  wiU  be  dooreed  to  be  ft^ 
■absisting  lien  on  the  mortgaged  premises.    Ba$iia  t.  Vreekmd,  209. 

Bee  Bona  Fidb  Pubohasers,  1-^;   Invanot;  Jvdqmbnx%  9;  Mbowabio^ 

L1BN8,  6;  Statctib  ov  L1MITATZON8,  4->7. 

MUNICIPAL  OOBPORATION& 
See  A1TAOHMBNT,  1;  Cobfobationb. 

KEOUGENOB. 

L  Iv  AcmoN  AOAiNBT  P08TKA8TEB  voB  Nbouobnob  bt  Which  Lbxibb  o^ 
Plaxntiw  wab  Lobt,  evidence  of  spedfio  acts  of  negligence  in  relatiflA 
to  other  letters  is  not  admissible  to  prove  negligence  in  xespeot  to  thB^ 
letter  in  question.     Weniwofih  r.  SmUh,  228. 

%  In  Casbs  ov  Mutital,  Ck>NOfntBiNO  Nbolxgbno^  neither  party  can 
tain  an  action  against  the  other.    UtU  ▼.  Ohmdrng,  537. 

S.  Unauthobizbd  Use  ov  Railboad  ov  Anotheb  u  NBaLiOBN<aL    M 

4.  Injubt  vbom  Ck>LLiaioN  between  Two  Intbudbbs  on  Railboas 
no  right  of  action  in  either  against  the  other.    Id. 

See  Ck>HK0N  Gabbibbs;  Railboaos^  8»  4. 

KBOOTIABLE  INSTRUMENTS. 

L  Unsioned  Indobbbmbntb  ov  StJMB  ov  MoNBT  Paid  on  PBOMnwET  lloi» 
are  of  themselTes  no  cTidenoe.     TurrM  t.  Murgim,  101. 

S»  Intboduotion  ov  Note  in  Bvidbngb  dobs  not  Cabbt  with  I*  the  in- 
dorsements on  the  back  of  it  of  money  paid.    /d. 

Ik  Pbomibb  to  Aooept  Bill  vob  Fizbd  Ahount  is  Equitalbnt  to  Accbpt- 
ANO^  not  only  as  to  the  drawer,  but  as  to  every  party  who  takea  the  fail^ 
on  the  faith  of  that  promise.    Sienum,  Baker,  ^  Cb.  v.  Sarrimm,  491. 

4i  Indobseb  ov  Pbomibsobt  Note  ib  Entitlbd  to  Nooob  ov  Daatunm^ 
although  he  receives  of  the  makers  a  mortgage  of  all  their  proper^  t» 
indemnify  him  against  liability.    MoaeM  v.  £^  176. 
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§k  DnuiiD  AHU  Koim  m  mat  Vvmauxr,  U^  m  beiwMn  fha  nalur  cl  a 

■oU  and  ilM  mdoner»  tha  daty  to  pay  is  npon  ilM  htfcar.    /<!. 
t.  LnxnfliE  ON  Fbokibbobt  Hots  CAsnuor  Sm>w  bt  Pabol  that  he  wm  aa 

indonar  withoat  leooom.    JCbth  t.  Ton  Pibi(  lOS. 
?•  OnrnnoATB  of  Kota&t  that  Hx  Dexanded  Patxxiit,  ahd  Gatb  NoxKni 

of  tha  dishopor  of  a  note  to  tbe  indoraen  thereoii»  Uprima/ae^  eridmoa 

of  tbe  faots  stated  in  it,  under  tbe  liiimesota  statute  of  1868.    ItL 
i.  Koncoi  ov  FBomrr  xat  bb  Sbbtxp  bt  Mail  on  a  person  liying  In  the 

same  town  in  which  the  nofeiee  is  mailed,  imder  the.  Minnesota  statate  ef 

1856.    Id. 
t.  NoTioB  ov  Pbotbst  VBID  HOT  BB  Sbrt  uhixxb  Oovxb  of  what  is  popolM^ 

called  an  enrelope.    Id, 
IQl  Kota&t'b  Fbotbbt  m  Yalkd,  though  he  do  not  keep  a  leootd  eClt  /A 
11.  Aanaa  vtcm  Notb  Bzboijtbd  ob  Sdhbiat  osonot  he  snstafaed  vadsr  the 

Uws  of  Minnesota.    BrMbqff  t.  Fan  Cbmpni,  118. 

Bee  Babu  abb  Babkxbo;  CoLLAnotAL  flBOUMTiBn;  MonxoAfla^  1S|  flitf* 

VTB  OF  IdmCATlOBB^  4;  WlEBBtSBB^  SL 

KEWSPAFEB8. 

IfVkBBB  PBBaoB  BOT  Bbovlar  Subsgeibbe  bob  Nswepatbe  Taxxs  It  BieiK 
Yo&Kiwwixm,  throngh  which  it  is  regnlarly  sent  to  him  by  tbe  pablishsTt 
pays  postage  therefor,  and  npon  bills  therefor  being  sent  to  him,  refuses 
to  pay  them,  saying  that  he  is  not  a  sabseriber,  bat  still  oonthines  te 
leoeiTe  the  paper  as  bef ore,  neither  retoming  it^  nor  giving  notice  to  the 
pablisher,  the  law  will  imply  a  promise  on  his  part  to  pay  for  the  paper 
aoocrding  to  the  nsoal  terms;  and  an  action  of  eugmnptU  will  lie  to  re* 
eofer  tbe  amoont  found  due  within  six  years  from  tbe  date  of  the  wiit^ 
J%0l0r  T.  Pwimmmtk  Aikenernn,  191. 

See  CkmiBAOiBk  SL 

NEW  TRIADS. 
Bee  Flbamno  avd  PBAonsoL 

NUISAKOK 

!•  Qbb  Wbo  Buun  abo  Sixiii  Cobtibubs  KunABcni  bi  bot  EAnfLBD  !• 
KonoB  befofe  suit^  althou^  the  premises  claimed  to  be  injured  by  the 
wuisanoe  hare  been  ocnTeyed.  But  he  who  erects  a  nuisance  does  not^ 
by  oouTeying  the  land  to  another,  transfer  tbe  liability  to  the  grantee^ 
and  the  latter  is  not  liable  until,  upon  request^  he  lefusss  to  remore  the 
nuisance.    Badaum  t.  Amotikeag  M/g,  Cbw,  201. 

&  hjn  AuTHOBiaBo  Fbesob  to  Bxnu)  Dam  on  ku  Owe  Labb  upon  a 
xirer  which  is  a.  hi^way,  merely  protects  him  from  an  indictment  for  a 
nuisance  in  obstructing  tbe  nrer;  but  if  in  building  his  dam  he  orsr- 
flows  bis  neighbor's  land,  he  ii  still  liable  to  an  action  therefor.    Id, 

i.  Tbbee  gab  be  Kg  Fbbsgriftivb  Biobt  to  Maxrtaib  Pubug  NinaABG% 
and  no  period  of  enjoyment  can  legaliae  the  continuance  of  a  mill-pond 
which  is  injurious  to  tbe  health  of  the  suirounding  conmiunity.  Wf^^ 
▼.  J£ooftf  781. 

ii  RiPABfATff  Pbofbibtoje  hab  Biobt  to  Abate  as  Nuibabgb  a  dam  erected 
on  the  stream  below  him,  and  which  throws  back  tbe  water  upon  his 
lands.  TIm  proper  mode  of  abatement  is  to  lower  the  dam,  if  there  be 
a  prescriptive  right  for  it^  to  the  height  authorised  by  the  prescription. 
Ax.  Dsa  Vol.  LZZXn— 4S2 
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or  in  tlM  AbMBoe  of  preooriptioii,  to  saoh  a  iMlghl  at  will  flfetp  tbm 
•noe  of  tho  w»ter  «fe  hii  boundary  line.    Id, 

See  STATum,  4^ 


OFEICB  AND  OFEIOEBS. 

L  PtAnrnrt  cah  Rbootvb  ohlt  Daxaois  Aotvault  SmKEAimai^  in  •■ 
aetion  againit  an  officer  for  oarelenly  and  negligently  accepting  n  daliT- 
ary  bond  with  inadTent  and  irieBponaible  aeonritiee^  for  property  taken 
by  him  in  a  prior  suit.    MorUand  v.  SntUh,  128. 

&  JvDomirr  nr  Obiodtal  Oasi  is  evidence  againat  officer  only  of  the  dam- 
agea  aotoally  anatained  by  plaintiff  in  an  action  by  the  latter  againat  the 
fonner  for  taking  an  inanfficient  deliTory  bond  for  peraooal  property 
taken  in  the  original  anit.  In  each  caae  the  original  judgment  ia  eW- 
dence  againat  defendant  that  it  waa  rendered.    Id, 

t,  OvFiciAL  Bond  in  Which  Onx  Pkbaon,  as  Pbinoipal,  and  Sstxkal 
OthsbSi  as  SuiUETii8y  are  bound  unto  the  people  in  the  respective  aoma 
affixed  to  their  namea,  a  different  anm  being  set  oppoaite  the  name  ol 
each  aurety,  for  the  payment  of  which  they  aeveraUy  bind  themaelvea, 
their  heirsy  etc,  in  an  inatrument  embracing  aeveral  distinct  obligationa 
by  which  the  principal  and  each  of  the  anreties  bind  themselves  in  the 
auma  deaignated,  not  jointly  and  aeverally,  but  only  jointly.  The  term 
*' aeveraUy,"  aa  used  in  the  instrument^  applies  only  to  the  different 
auma  which  the  partiea,  respectively,  apeoif y  aa  the  limit  of  the  liability 
they  aasume.    People  v.  Hartlejff  758. 

i.   SiGNATUUB  OF  PRINCIPAL  IS  ESSENTIAL  TO  VALIDirT  OV  BOND  which  IS 

the  joint,  and  not  the  joint  and  several,  bond  of  him  and  hia  sureties, 
and  without  hia  signature  it  has  no  binding  force  upon  hia  anretiea.    Id, 

i,  Abskncb  of  Sionatubs  of  Pbincipal  to  Official  Bond  a  not  Sitch 
Defect  as  can  bb  Cubed,  upon  its  suggestion  in  a  complaint^  under 
section  11  of  the  California  act  concerning  official  bonds.    Id, 

$t  Township  Offigebs  abb  not  Pbbsonallt  Liable  fob  Acts  done 
Honestly,  in  the  exercise  of  the  discretion  which  the  law  givea  them, 
even  though  that  discretion  be  exeroiaed  ao  mistakenly  aa  to  work  an 
injury  to  private  property  or  private  individuals;  but  they  are  liable  if 
they  act  malicioualy  or  wantonly,  and  if  the  work  which  they  perform  ia 
done  rather  to  injure  an  individual  than  to  diacharge  a  public  duty. 
Tealy  v.  Fink,  556. 

7.  Township  Supebyisobs  abb  not  Pebsonallt  Liable  fob  Buildino 
Causewat  instead  of  Beidqe,  in  laying  out  a  road  acroea  a  atream, 
thereby  injuring  a  mill-owner  below,  unleas  they  acted  with  a  malidons 
design  to  do  the  mill-owner  injury,  or  with  auch  a  reokleaa  and  wanton 
disregard  of  his  interesta  aa  would  be  equivalent  to  maliciona  intent.  Id, 

i.  JUBT  HAT    PbOPEBLT    INQUIBB  WHETHER    In JUBT  WAS    COMiaTTED    BT 

Joint  Act  of  auperviaora  of  adjoining  townahipa,  in  eieotmg  a  canae- 
way  aeroaa  a  atream.  The  erection  of  the  cauaeway  waa  one  act,  tboogh 
parte  of  it  were  built  at  different  timea  and  by  different  defendants.  Id, 
t.  Want  of  Malicious  Intent  nr  Buildino  Causewat  inbtead  ov 
Bbidoe  mat  be  Shown  bt  Township  Scpebvihob  in  an  action  againat 
him  for  an  injury  caused  thereby,  by  evidence  that  before  the  work  waa 
commenced  he  had  received  a  meaaage  from  a  superviaor  of  an  adjoining 
township  that  the  latter  would  not  join  in  building  a  bridge,  because  the 
people  of  his  township  were  oppoeed  to  tt    Id, 
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Ml  No  "PtoBSUMrrms  n  Ihixjloed  that  Officia  Aomfo  uvdeb  Naekd 
Statdtobt  PxnwKBy  with  »  view  to  dxyest^  upon  oertain  contingencies, 
the  title  of  the  dtisen,  has  done  hia  duty  and  complied  with  the  law;  the 
purchaser  relying  npon  the  exeontion  of  the  power  mnst  show  that  every 
praUminaiy  step  preaeribed  by  the  law  has  been  followed.  Keane  v. 
UOMMfVO-Hf  738. 

See  HiOHWATB. 

PARENT  AND  CHILD. 

L  FlTKIB  IB  ObDOTABILT  ENTITLED  TO  CUSTODT  OV  HI8  MiNOB  CmLDBXN, 

and  upon  habeas  eorpvs,  conrts  haTO  power  to  award  it  to  him.  But  the 
Implication  is  addressed  to  the  discretion  of  the  conrt,  and  sach  custody 
may  be  withheld  from  the  father  when  it  is  made  clearly  to  appear  that 
by  reason  of  his  unfitness  for  the  tmst^  or  of  other  sufficient  causes,  the 
permanent  interests  of  the  child  would  be  sacrificed  by  a  change  of  cos- 
tody.    StaU  Y.  IMey,  223. 

t.  CkxTBT  WILL,  IN  Dbtebiiinino  Qitebtiov  ov  Custodt  of  CsiLDf  Tamm  into 
Oqnhidbbation  its  condition  with  the  persons  from  whose  oostody  it  is 
soa^t  to  be  taken,  its  relation  to  them,  the  present  and  prospective  pro- 
vision for  its  support  and  welfare,  the  length  of  its  residence  there,  and 
whether  with  the  consent  of  its  father,  and  the  understanding,  tacit  or 
otherwise,  that  it  should  be  permanent,  the  strength  of  the  ties  that  have 
been  formed  between  them,  and  if  the  child  has  come  to  years  of  discre- 
tion, its  wishes  upon  the  subject.     Id. 

&  Bights  and  Dutibs  of  Fathbb  oannot  bb  Xbansfbbbbd  Pbbmanbntlt 
XZOBFT  BT  Dbbd,  and  a  parol  agreement  to  transfer  them  may  be  revoked 
bj  the  father,  upon  refunding  the  sums  of  money  expended  under  it. 

Id. 

See  Mabbtbd  Wombn. 

PARTITION. 
See  Bquitt,  14,  10. 

PARTNERSHIP. 

1.  Whbbb  Autbobitt  of  Aobnt  ob  Pabtnbb  Dbpbndb  upon  Somb  Faof 
outside  the  terms  of  his  power,  and  which,  from  its  nature,  rests  peoo- 
liarly  within  his  knowledge,  his  principal  or  firm  is  bound  by  his  repre> 
sentation,  though  false,  as  to  the  existence  of  such  fact.  QrigwM  v. 
Haoen,  380. 

%  Whbbb  Onb  of  Fibm  of  Wabbhouseicen  Falsely  Repbesbnted  to  a  per- 
son who  advanced  money  on  the  faith  of  such  representation,  that  he  had 
CO  storage  with  the  firm  a  certain  quantity  of  grain,  the  innocent  part- 
ners were  held  bound  by  such  representation  and  by  the  firm  receipts 
given  by  the  former  for  such  money,  and  responsible  therefor.    Id, 

t,  Whbbb  Pabtneb  Faublt  Rbpbbsbntbd  that  He  had  Gbain  on  Stob- 
AGE  with  his  firm  of  warehousemen,  and  sold  the  same,  giving  the  firm 
receipt  for  the  price,  the  purchaser  suing  for  conversion  of  the  grain  was 
entitled  to  recover,  though  evidence  was  improperly  received  whioh 
showed  that  the  grain  never  had  exirtenoe.    Id, 

4.  Agbbement  bt  Cbbditob  of  Fibm  to  Rblbabb  One  Pabtnbb  fbom  Lia- 
bilttt,  ob  Covenant  not  to  Smi  Him  fob  Twbntt  Ybabs,  on  his  giving 
security  for  the  payment  of  a  portion  of  the  debt^  does  not  operate  te 
release  or  discharge  the  niher  partners.    BoberU  v.  Strang^  729. 
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Ai  Lavd  Paid  iob  with  PABTimxainp  Funbs,  astd  XJkkd  aiib  Oooupibd  warn 
Pabtnxbship  Pubfo6I8»  will  be  regarded  m  partnerahip  praperty,  ervi 
in  a  oontroYerBy  between  partaerthip  and  private  orediton  for  priority. 
WiUu  Y.  Freeman,  619. 

i.  Obsdiiob  of  Ovi  BIbmbkb  or  VAxnfKBSEor  oaonot  hare  hia  debt  Mtiafltd 
ant  of  hii  creditor's  interest  in  the  partnerahip  fondi^  nnleas  ■offioiaBl 
Msetts  remain  to  pay  all  the  firm  oreditoTB.  If  the  partnenhi^  is  innl- 
v«nt»  the  firm  orediton  have  a  right  to  havo  all  the  property  applied  t» 
tfie  payment  of  their  debts.    Id, 

T.  CtannoB  of  Mimbib  of  FkBii»  Wbiqh  aftbbwabimi  Rnnainw  IxBOLymn, 
who  has  attached  hu  debtor's  intsfost  in  some  partnsrsh;^  property^ 
prior  to  snoh  insobonqy,  oasDot  have  his  lien  diTested  hy  it.  lUs  is  m^ 
ahfaoDgh  Judgment  was  no*  rendered  nntQ  after  tho  insolvensy.    Id, 

See  8aua^l4. 
PERSONAL  PB0PERT7. 

t 

SsoGBonB  nr  Aonoir;  RKUPrnnr. 

PUSADING  AND  PBACnCK 

1,  DBmrnunr's  Appbabangb  aitd  Obal  Admibsion  of  Ga-ubb  ov  Aonoa^ 
lor  which  the  plaintiff  deolsres  in  jnstioe's  courts  anthorin  the  entry  of 
Jmdgment  against  him,  where  the  action  is  oommenoed  by  dne  serrioe  of 
process,  l^e  statute  requires  a  written  confession  signed  by  the  defend* 
ant  only,  where  the  parties  appear  without  process.  Chwue  t.  Der^ 
thire,bl. 

&  AFFmAviT  Madb  bt  DiFXNDAirr  FOB  Okavob  of  Vbhui^  SHOwma 
OwmnuHiP  OF  Pbofxbtt,  ii  admissible  to  show  his  weslth,  in  an  action 
agsinst  him  for  an  assault  and  battery.    Bame$  y.  Martin,  670. 

t,  Bbbob  as  to  Who  should  bb  Allowbd  to  OFBiir  and  Clobb  a  case  fur- 
nishes no  ground  for  a  new  trial,  and  the  Terdict  will  not  be  disturbed 
on  that  account,  unless  it  in  shown  that  the  party  has  been  materially 
prejudiced  thereby.    Farvett  y.  Brmman,  137. 

i.  AYBBBiMa  Gbbateb  Damaqbs  than  Pbotbd  is  no  Yarianoe.  MaOorp  y. 
I^eocA,  626. 

i.  Vabiancb  bbtwbbn  Allbgations  and  Proof,  as  to  Datb  on  Whiob 
Judgment  was  Riooybbed,  in  immaterial,  if  it  doee  not  mialmMA  fj^ 
defendant.  If  he  was  misled,  he  could  haYe  had  the  pleading  *mfniVr^ 
or  the  supreme  court  could  make  the  amendment;  and  on  appeal,  thia 
court  will  assume  the  amendment  to  hoYc  been  made.  Lasier  y.  Weat" 
00^404. 

C  Vabiancb  btiwebh  Allegation  and  Pboof  is  to  be  Disbboabdbiv 
under  the  Kork  York  code,  unless  it  appears  to  haYe  misled  a  party  ta 
his  prejudice.    Duboii  y.  Beawr,  326. 

7.  DBBfUBBSk  TO  Byidenge  Admitb  not  only  Facts  Stated  in  Kfidbbu^ 
but  also  eYery  conclusion  which  the  jury  might  reasonably  infer  there- 
from.   McKowen  y.  McDonald,  576. 

C  Admission  of  Ibbeleyant  Tutimont  aiteb  Qbjboxion  thbbro  wiU 
not  be  sufficient  ground  for  setting  aside  a  Ysrdict^  unless  it  appears  ot 
may  reasonably  be  intended  that  the  eiYidflnoe  has  prejudiced  the  com- 
plaining party,    l/ynd  y.  Pkket,  79. 

f.  BsjEonoN  OF  Competent  Eyidengb  abd  Bzoimov  to  Bvun o  will  no* 
be  ground  for  setting  aside  the  Yordict^  or  for  a  new  trial,  if  the  par^ 
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accepting  is  aft«nrardi  allowed  to  and  doea  introdooe  eridenoe  of  tiie 
same  fact.  Id. 
tOl  MiBB  Dbnial  that  PnopubTT  WAS  ov  VAi.ns  AuJuiD  nr  CJoiiFLAnn; 
where  the  question  of  Talne  is  material,  is  insnffioient^  and  amounts  te 
the  pleading  of  a  negative  piegnant*  The  plfiading  shoold  allege  that 
the  propertjr  is  of  no  Talne^  or  shoold  state  the  Talne  as  defendant  daims 
it    Id. 

11.  JuSOimiT  WILL  HOff  BB  BlYIB8B>  lOR  ATOflMTOlT   OF  ImFBOFBB  EtI- 

DXiro^  where^  if  it  had  been  rejeoted,  the  rerdiot  nuist  have  been  the 

same.    Ckmton  t.  Madigaaif  659. 
1&  Appkllaxi  Coubt  will  not  DiBTUBB  Vbbiuot  Mxbxlt  BKJAUn  En- 

unrcoi  n  OoswsaraQ^  or  beoanse  the  oonrt^  looking  at  the  testimony  as 

written  down,  wonld  have  oome  to  a  different  oonelnaion  from  thai 

rsaehed  bj  the  jury,  who  had  the  witnesses  befofe  them.    Kmm  t.  Oat^ 

nosofly  738. 
UL  Obkbral  Chabox  ov  Poiht  Raibbd  n  SvmonDiT  to  sabstaatlsOly 

oomply  with  the  reqnest  to  charge  npon  it.    Lffctmmig  In$.  Co,  r,  Bchrrf' 

Jer,SOl. 
14.  It  IB  NOT  Bbbob  to  Instbuot  Jubt  in  Absengb  of  Pabtt  abi>  bib 

Couksbl,  where  the  jnry  after  retiring  come  into  ooort  while  it  is 

session  and  ask  further  instractions»  and  the  absent  party  and  his 

sel  are  first  londly  called  for  at  the  door.    Preston  v.  Bowen,  490. 
Ifi,  OouBT  IS  NOT  Bound  to  Gnm  Inbtbuoiion,  where  the  eflbctof  it  wonldp 

perhaps,  be  to  oanse  the  jnry  to  attaoh  too  great  importanoe  to  eridanee 

too  meager  to  snstain  a  verdict  npon  the  principle  involved  in  the  i»> 

stmctioiu    Bkuikenah^  v.  DottgUu,  608. 
16L  Opinion  of  Ck>UBT  Basbd  on  Bvidxnob  as  Hb  Rbmbiibxbxd  It,  aaA 

not  npon  the  verdict  alone,  is  nnobjeotionable  if  the  verdict  alone  is  nf« 

fieient  to  snstain  it.    Brugffemum  v.  Hoar,  07. 

17.  Vbbdiot  Wholly  Unsuppobtbd  bt  SvmBNCiB  in  an  essential  parttoate 
is  ground  for  a  new  triaL    Oarda  v.  Siaiet  605. 

18.  Bulbs  of  Goubt  kat,  in  Pbofbb  Casb,  bb  Sobibvdxd  bt  Juiwb  Pbb- 
fliDiNO  AT  Tbial,  in  the  exercise  of  his  discretion.  Eatiman  v.  Amm' 
heag  M/g.  Co.,  201. 

Bee  CkNRs;  Damaobi^  4;  Biboimbmt;  Equitt)  IfoBTOAaBi^  17)  fl«rwi| 


POSSESSION. 

L  P088B88ION  OF  Bbal  Bsxatb  bt  Tenant  n  Suffiuimmt  Homm  to  pat  a 
purchaser  npon  inquiry  as  to  the  titie  of  the  landlotd.  IhMon  v.  fTei^ 
tc/tauert  765. 

ft  PO03B8SION»  TO  BB  EQUIVALENT  TO  BBOISrBATION,  OT  tO  amOUUt  to  aotoal 

notice,  or  reasonable  information  of  the  claim  of  the  party  in  possession 
must  be  open  and  visible,  or  at  least  must  not  be  of  such  dharaoter  ae 
is  oalcnlated  to  deceive  tiie  public  Blankenthip  v.  DottgloB,  608. 
i.  PdBSBamoN  of  Real  Estate  is  Evidence  of  Seisin  in  Feb  in  the  parljf 
la  possession,  and  no  further  or  higher  evidence  of  title  is  required  to 
enable  a  plaintiff  claiming  under  him  to  recover  in  ejectment^  until  the 
deiendant  shows  an  anterior  possession^  or  traees  title  from  a  paramowni 
source.    Konmer.  Camiovan,  738. 

See  BAILMBBTii 
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FBESCRIPnON. 

Bm  EuMMmnE,  1-8;  Nuisahoi^  t,  4;  Wat%  t,  A, 


PBINGIPAL  AND  AGENT. 

See  Aonror. 

PROCESS. 

1»  WiiTiB  ov  Pkoona,  ob  Authobitt  to  Wattm  It»  m  abown  by  tt«  cr^ 
doDoa,  mut  be  decided  upon  by  the  ooiirt»  and  iti  dedeioii  maj  be  ex* 
pNM  apon  the  record,  or  may  be  neceeaarily  implied  from  the  actiflB  ef 
Oe  court     CfaUm  v.  .TOtMm,  448. 

%  Dboddon  of  Coubt  of  Gbnbbal  JuBisDionoir  uvon  Quvnoir  ov  Sm- 
TIOB  OF  PBOOI88  apon  party,  or  of  waiver  theieoii^  ia  coodliuive^  and  Bfll 
aabjeot  to  collateral  attacks  in  domeatio  tribmiala.    Id. 

8m  EuatfTUwa,  4, 6;  JuBisDionoK,  2;  MoBXOAon^  7;  Plbauto  ahd  Pbai^ 

Tioi%  1;  RBFUimr,  1^  4. 

PUBLIC  LANDS. 

L  Fabtt  WHon  Poanasiov  wis  Aoquibbd  bt  Litbumub  uvoir  Tmub 
RiOHn  of  another  cannot  inyoke  the  proteotiaii  d  the  Van  Neaa  ofdl- 
Bance^  by  which  the  city  of  San  FranoiBco  rdinqoiahed  and  granted  all 
her  claim  and  title  to  certain  landa,  to  the  partiea  in  the  aotaal  poaaia 
■ion  thefeof,  by  themaelYee  or  tenanta,  during  the  period  named  in  the 
evdinanoe.    Keeme  v.  Cammtan,  738. 

QUESTIONS  OF  LAW  AND  FACT. 
BeeAiiiBiNiiniiifi,  8;  Daxaobi^  3, 4;  EviDxiroi^  18, 19;  Sauh»  %  6|  W 

00UB8BS,   1;  WZLU,  7. 

RAHBOADS. 

h  Faw.^aat>  Compaht  FoBFiiTa  ITS  Fbavobibb  vt  ABAiawHianT  OV  P4 
OF  RoAD^  after  ita  completion  between  the  pointa  named  in  ita  chartw 
or  artidea.    People  y.  AJbomj/  etc  B.  i?.  Co.,  296. 

X  Railboad  Compakt  has  not  Option  to  DnooMTZNUB  Pabt  of  nca  Roaih 
AND  Fobfkit  rra  Fbanohibe,  but  the  remedy  ia  not  by  action  in  eqnitf 
for  a  apeoific  performance,  bat  by  mandamue  or  indictment,  or  at  ttui 
dection  of  the  people,  by  action  to  annul  the  charter  of  the  oorporatioB. 
Id. 

8L  Railboad  Company  is  Liable  fob  Injubus  to  Passknoeb,  Caused  by 
Conduotob's  Nbouobncb  or  Yiolonce  in  remoYing  him,  npon  refoaal  to 
pay  his  fare.    Pennsylvcmia  B,  B.  Co.  y.  Vandiver,  620. 

4.  Byidbngb  that  Passbnokb  on  Railboad  Tbain  was  Rbhoybd  iwm 
Cab  bt  Conductob,  that  he  feU  on  the  road  and  hurt  his  head  and  back, 
and  that  he  died  from  the  effect  of  these  injuries,  is  sufficient  to  justify  the 
court  in  letting  the  question  of  the  cause  of  the  death  go  to  the  jury,  and 
in  refusing  to  instruct  the  jury  "that  under  all  the  circumstanoea  of  the 
case,  their  Yerdict  should  be  for  the  defendant, "  the  railroad  company.  Id, 

Em  AsjMAJM,  2-7;  Common  Cabbiebs;  MoBTOAon^  8;  9;  Nb«uoxnoi%  t,  4 

RAPE. 
See  Cbdhkal  Law,  8-10. 
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REALTY. 

8m  AB4XiMnniiiiT|  CovoiAim;   Fixtubib;  Posaissxoy;  Publio  Laitmi 

Vendor  and  Vendi& 

RECAPTION. 

L  OwNXB  or  Chattel  has  No  Rjobt  to  Rstakb  It  bt  Fobob  from  om 
who  hM  obtained  peaoeable  poeaesaioii  of  it^  lawfully  or  nnlawfiilly. 
Baimu  Y.  Mafrtin,  670. 

%  Aaujsut  18  CoMxnTED  BT  OwNXB  or  Chatrl  in  Going  up  to  Ohb  or 
Pbaobablb  PoflSBSSiON  ov  It,  with  a  knife,  threatening  and  intending 
to  commit  violenoe  npon  him,  in  order  to  obtain  the  ohatteL    Id, 

&  Ohb  Who  Risibts  Ktomst  qw  Ownsb  ob  CHAmcL  to  Takb  It  ibah 
Km  PoflSBBSiON  BY  FoBOB  ii  not  liable  in  exemplary  damagesy  nnlew  bo 
ia  guilty  of  ezceasiTe  force,  and  acts  from  motires  of  malioeu    Id, 

RECORDa 

\»  Fabt  ob  Qbdina&t  Ddtt  ob  Clbbx  OB  Ooubt  ob  Rboobd  ia  to  extend 
the  reoorda  of  the  court,  from  the  process  and  pleadings  on  file,  and  from 
the  minntes  and  entries  on  the  dockets;  and  he  cannot  resort  to  extria* 
aic  evidence  for  that  purpose.  He  has  the  right  to  rely  npon  tlie  entrise 
made  as  correct,  and  if  fnmi  their  inaccuracy  errors  are  found  In  tho 
record  as  extended,  the  fault  is  not  his.    Frink  t.  Frmkf  172. 

fl»  Oovbt  hab  TifFTiTBD  AuTHOBiTr  TO  Ambnd  IT8  RbooboOi  SO  as  to  make 
them  conform  to  the  facts  and  truth  of  the  case,  and  may  do  so  npcn  any 
oompctent  legal  eyidence.    Id, 

See  AuxHBNTiOATioir  ob  LnRBviiBBnk 

BECOUPMENT. 
See  Salbs,  11. 

REDEMPTION. 

See  JUDGMBNTB,  0,  Id 

REGISTRATION. 
8ia  ItatroAOBS,  14;  Pofl8B8fli0N«  9L 

BEMAINDEBa 
See  Estates,  d. 

RENTa 
Bee  BzBODiOBa  and  Admjnistbatobs^  23)  Judioial  Bales,  S. 

REPLEVIN. 

i.  Biobt  ob  Plaintdtv  to  Rboovzb  in  Rbfletin  bob  One  Hundbbb 
Bushels  ob  Wheat,  which  were  measured  out  from  a  quantity  In 
possession  of  the  defendant,  is  not  affected  by  the  fact  that  he  did  not 
bring  the  suit  for  the  whole,  although  the  evidence  showed  tiiat  all  tbe 
wheat  belonged  to  him,  and  that  he  did  not  own  as  tenant  in  oomnion 
with  others.    Crcmt  t.  DerbyMrt^  51. 
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2.    PLMA  a  RlFLBTIN  THAT  DOXXIDAliT  IB  UVRID  QtATtB  ^**f^*\ 

hold*  th0  property  by  virtae  of  a  levy  under  an  attawhmmit  fron  Iht 
United  States  district  ooort,  is,  if  not  denied,  a  oaodnsiTe  defanse  t«  ■■ 
action  in  a  state  coort^    Lewk  v.  Buek^  73. 

t^   OnB    CoUItT    CANNOT   TaKB    PbOPKBTT    IBOM    CUSIODT  OV  AnOXBBK  \gf 

replerin,  or  any  other  process.    Id, 

4.  Pbopsbtt  Held  bt  Unitbd  Statbs  MAwmiT.  undbx  Wbit  tbom  JhB' 
TBicr  Coubt  cannot  be  taken  from  him  by  any  process  from  a  state  oooiti 
and  if  snirendered  npon  a  writ  of  replevin,  the  state  court  haTuig  ena- 
tody  of  the  property  will  order  its  retom  npon  demand,  and  a  showing 
by  the  marshal  of  his  authority  for  holding  it.    Id, 

ft.  DmNDANT  IN  Replevin  mat  Waive  Retubn  or  Pbofbbtt  and  Takb 
JtTDOKENT  ^R  ITS  Valttb  ALONE,  iu  Wisconsin,  where  the  plMintiir  ]im 
obtained  possession  of  the  property,  and  the  jury  find  the  defendant  en- 
titled to  possession.    Farmen'  L.  <6  T.  Co.  v.  CkmanerckU  Bank,  668L 

C  JUBT    m    AUTHOBBED   TO    ASSESS  VaLUB    OB   PBOPBBTT  IN  AlL  OlBEi^ 

under  section  11,  chapter  132,.  Wisconsin  Revised  Statutes,  where  thsj 
find  that  the  defendant  in  replevin  is  entitled  to  a  return,  whether  bs 
waives  it  or  not    Id. 

SATJSSb 

L  Pbqlabatzons  or  Venixxb  at  Timb  or  Sali^  Lnmnro  Bnaor  or  Sea3»> 

KENTS  In  an  advertisement  concerning  the  article  sold,  are  admiasibls  ia 
an  action  by  the  vendee  tw  a  breach  of  warranty.  Hadle^  v.  CBhIm 
Ckmnty  Importing  Co,,  454. 

&  NonoB  TO  Onb  or  Two  Joint  Pubchasebs  ooNOBBHnro  Tebxs  of  Saui 
is  notice  to  both.    Id, 

1^  It  IS  Erbonbous  to  iNsntTTor  that  Rule  ob  Caveat  Emftqb  ATFLOSi 
TO  Case,  if  there  is  any  evidence  in  the  case  which  requires  a  determina- 
tion by  the  jury  of  the  question  whether  there  was  fniad  in  the  sale^  Id. 

4.  iNSTBucnnoN  that  Rule  ob  Caveat  Exptob  Afpubs  to  Casi^  accom- 

panied by  general  remarks  oonceming  fraud  in  the  sale^  is  *^^i^tt^  t* 
mislead  a  jury  in  a  case  where  there  is  evidence  of  fraud  proper  to  be 
considered  by  the  jury.    Id. 

5.  Good  Sense  and  Law  Mobe  Bbadilt  Autbobieb  Fxbbiho  that  Vbb- 

DOB  IS  Bound  to  Disclose  a  latent  intrinsic  defect  in  the  article  sold, 
more  peculiarly  within  his  knowledge,  than  extrinsic  facts  afiecting  ite 
value,  as  to  which  the  means  of  knowledge  was  equally  accessible  to  both 
parties.    Id, 

%.  Whether  or  not  Failubb  ob  Vendor  to  Disolosb  Matrbial  Latent 
Defect  known  to  the  vendor  and  unknown  to  the  vendee  constitutes  a 
fraud,  is  generally  a  question  of  fact  upon  which  a  jury  should  be  allowed 
to  pass.    Id, 

7.  Omission  to  Dibolose  Latent  and  Matebial  Dbibot  known  to  the 
vendor  and  unknown  to  the  vendee,  is  merely  evidence  of  fraud,  the 
effect  of  which  the  circumstances  may  strengthen  or  destroy.    Id. 

%.  Fraudulent  Intent  on  Part  or  Vendob  in  Imbbofeblt  Conobalino 
Matebial  Fact  to  the  damage  of  the  vendee,  will  be  presumed  in  an 
action  by  the  vendee  for  damages.     Id, 

%,    iNBTBUOnON    THAT    CONGEALMBNT    BT    VENDOR    OB    MATERIAL   LATENT 

Detect  known  to  vendor  and  unknown  to  vendee,  constittttes  fraud  om 
the  part  of  the  vendor,  is  erroneous,  since  this  does  not  constitute  fraud 
as  a  matter  of  law,  but  is  merely  evidence  of  fraud.    •» 
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IQl  Vshdob  n  GuiLTr  ov  Fraud  Which  kat  n  Fxjuded  m  defense  ie 
an  «otioa  for  the  prioe  of  the  property  sold,  when  it  hM  a  latent  defeel 
of  which  he  is  aware,  but  which  he  faila  to  dlMloee  to  the  yendee,  thoii|^ 
he  knows  that  the  latter  is  acting  upon  the  supposition  that  no  saoh  de- 
fect eadsts.  In  this  case,  it  Ib  error  to  strike  out  an  answer  setting  up 
snoh  defense.    Cecil  ▼.  Sparger^  140. 

II.  BsxAGH  or  WARBAimr  ov  Qualttt  ov  Ghaitsls  cannot  be  set  np  bj 
way  of  defense,  recoupment^  or  ooonterdaim,  by  the  aocommodatian  In* 
doner  of  a  note  given  for  the  price  of  the  chatteb  in  an  aotioii  against 
him  thereon.    CfUleapk  t.  Torranoef  866. 

IS.  Claih  vob  Damaoxs  vob  Bbxaoh  ov  Wabbantt  xn  Sals  does  not  rest 
upon  a  failnre  of  the  consideration  of  the  contract  on  which  the  action  is 
f oonded,  bat  is  a  distinct  claim  which  may  be  set  np  by  way  of  defense 
or  ooonterdaim  in  the  action  for  the  price^  or  by  a  separate  aeticn,  the 
election  to  do  which  rests  in  a  principal,  and  cannot  be  made  by  asoroty; 
tfaoogh,  it  seems,  a  surety  would  be  relieved  in  equity  in  case  of  inscl* 
vency  of  his  prindpaL    Id, 

m  Aonov  CANNOT  BN  Maintaznhd  lOB  Pbiob  ov  Qooss  Bold  to  be  paid 
lor  by  a  spedfio  artide  of  personal  property,  unless  the  buyer  has  re- 
fused to  ddiver  the  spedfio  artide  after  a  proper  demand.  MeBam  y, 
ui«Mtfn,706. 

K.  Pbofxb  Dbhand  SuwmumT  to  Sustain  Aoixon  wor  Fbiob  ov  Goom 
Sold  by  partnership^  and  to  be  paid  for  by  a  specific  artide^  cannot  be 
made  by  one  partner  without  an  order  fnnn  his  copartner,  if  the  lattsr 
made  the  sals^  and  stipulated  with  the  buyer  that  tiie  artide  should  not 
be  delivered  except  upon  his  order,  and  the  buyer  was  unaware  of  the 
partnership.    ItL 

Wk  TaiM  ow  Vendob  aw  Goods  is  Sxtpbeiob  and  will  Pbbvail^  where 
the  goods  had  come  to  the  possession  of  the  vendee^  and  ascertaining  his 
insdven<^9  he  depouted  them  in  warehouse  subject  to  the  order  of  the 
vendor,  and  notified  him  thereof  by  letter^  althoQ|^  before  the  vendor 
had  signified  his  assent  the  goods  were  attached  by  another  creditor. 
Stmrievani  v.  Ormr,  821. 

li.  VOLUNTABT  SaLB  OW  FbBSONAL  PbQPBBTT  IB  FbAUDULBNT  AND  YOED^ 

AS  AAAiNffi  y bndob's  CBXDiTOBSy  unless  accompanied  by  an  actual  de- 
Ixvaiy  of  possession  to  the  vendee.    Brawn  v.  JTefler,  66^ 

17.   OONOUBBBHT  P088NB8I0N   BT  VXNDOB  AND  VeNDBB  IB  iNttUtfJUUMT  tO 

protect  the  property  from  the  creditors  of  the  vendor.    Id, 
Iti  Saxoi  n  Fbaudulnnt  and  Void  ab  to  Vxndob'b  Cbbdiiobs,  where  the 
parties  to  the  sale  were  brothers-in-law,  living  in  the  same  house^  and 
the  horse  and  carnage  sold  were  kept  in  a  stable  on  the  lot  where  the 
parties  lived,  and  were  used  by  the  vendor  after  the  sale  as  before.    Id, 

flee  BzBOUTOBB  and  Adkinistbatobs,  7,  8;  Ezxodtionb;  Fbaud^  2;  Guab- 

DIAN   AND  WaBD,  2;    JUDICIAL   SaLXS;    JUDGKINTB,  9,   10;   TbUSO^  6) 
MOBIQAOIS,  18. 

SERVITUDES. 

See  Baskhkntb. 

SET-OFF. 

I.  0KATUTOBT  BioBT  OF  Sx^oiv  IS  Dbbionbd  TO  Pbbtint  ss  UBneosssaiy 
multiplication  of  suits,  and  allows  the  defendant  to  oppoee  in  the  same 
suit  his  debt  against  the  plaintiff  to  plaintiff's  debt  against  him;  bat  de* 
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fendBBt  oaimot  set  off  hk  debt  ftgainst » itraoger  to  tho  aetioii,  agiliwt 
pUmtiff's  debt  againit  him,  or  litigate  in  pUuntiff '■  Mtion  »  claim  ol 
which  plaintiff  is  ignorant,  not  being  a  party  to  it,  and  one  of  the  oaa« 
traotingpartiea  to  which  Ib  no  party  to  the  action.  Tn^fbrd  r,  HaB,  SSk 
&  (S^TUTOBT  Right  of  Scr-onr  Attaches  to  Claims  legally  tranaferaUib 
only  while  they  constitate  mntnal  debts  of  the  partiei  to  the  soitb  Hit 
sUUms  of  snch  claims,  as  mntnally  binding  the  parties  in  the  same  Hg^l 
and  capacity  at  the  time  of  action  bronght^  determinee  this  ri^^t;  before 
this  period  the  right  is  ooIUteral  to  and  not  »ttaobed  to  them,  and  eon* 
tingant  upon  their  existence  as  mntaal  debts  down  to  the  period  of  the 
suit.    Id, 

See  ATTAOBMBfT,  2;  ATIOBirKT  AHD  CusirT. 

SHERIFFS. 
See  JxjDQUMJKTB,  9^  10;  Judicial  Salis;  Subbrbkip,  4. 

SHIFPINQ. 
See  ADMnuLTT. 

SLANDER 

L  AiOnoN  lOB  Slandib,  wgr  Words  Actionable  fbb  Sb,  Glaihibo  Obb* 
BBAL  Damaobs  oblt:  HM,  that  the  defendant  could  not  show,  in  miti- 
gation, nnder  the  general  issue,  that  "during  the  sLc  yean  prior  to  the 
suit,  inveterate  feelings  of  hostility  had  existed  between  the  plaintiff  anl 
the  defendant,  and  that  the  pl^tiff  had  taken  every  opportonitj  te 
irritate  the  defendant."    Pofiar  v.  Hendenon,  59. 

%   DBrBNDAKT  CANNOT  GlTB  IN  EVIDBNCE,  IN  SUIT  BOB  SlABBBB,  DT  GSLftBO* 

oro  Plaintitt  with  Pebjuby,  that  the  plaintiff  called  him  "a  liar  and 
a  perjured  wretch,"  on  an  occasion  not  shown  to  have  any 
with  the  matter  in  controversy.    Id, 
i.  In  Action  bob  Slandbb,  Allbqino  Gbnbbal  Damaobs  0Bi.Ty 

is  not  admissible  in  mitigation  that  the  pUuntiff  has  stated  thai  the 
slander  did  him  no  injury.    Id, 

SBECIFIO  PERFORMANCE. 
See  RaiLBOADfl^  2. 

STATUTES. 

1.  Law  dobs  not  Fatob  Repbais  by  Ixplioaxidn.    State  t.  fFlbH^  16IL 

%  Oldbb  Statutb  is  not  Rbpbalbd  by  Latbb  Qni^  i^  1^  reasonable  mm^ 
struction,  both  may  stand  together;  and  the  same  principle  appUes  to  • 
repeal  of  the  common  law.    Id, 

t,  Ck)iiM0N  Law  is  Rbpbalzd  by  Implication,  when  the  whole  sabj^ol  is 
revised  by  a  statute  apparently  intended  to  prescribe  the  only  mles  ap- 
plicable tiiereta    Id, 

i.  Common  Law  Relativb  to  Nuisancbs  is  not  Rbpbalbd  by  an  aot  iai* 
posing  a  penalty  for  occupyiDg  a  building  as  a  slsaghter-hoose,  withoBl 
license,  in  the  compact  part  of  a  town.    Id, 

f.  Statutis  abb  not  Construed  so  as  to  Opbbatb  Rbtbospbutivbly,  unlsas 
the  intention  that  they  should  so  operate  is  unmistakable;  bat  that  i» 
tention  is  not  to  be  assumed  from  the  mere  fact  that  general  languafe  is 
used  which  might  include  past  transactions,  as  well  as  fatare. 
V.  Carter,  696. 
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9k  JuMimiT  Wbioh  n  Lmr  itvon  Hovbrrab  n  nor  Amwmusmd  vt  Subo- 
QUSHT  Passaoi  ov  Statotb,  proYiding  that  the  owner  of  a  hemeetead 
"may  remore  therefrom,  or  aeU  aad  ooiiTey  the  eame,  and  nioh  remoral 
or  nJe  and  oonTeyanoe  ahall  not  render  each  homeatead  aahjeot  or  liabla 
to  forced  sale  on  ezeoation  or  other  final  procesa  hereafter  iaaned  on  any 
Judgment  or  deGree";  and  therefore  the  enforcement  of  aoch  a  Jndg* 
mcnt  againat  a  homeateady  after  a  aale  thereof,  will  not  he  leatnined. 
Id. 

7.  Beatutb  RaonXiAXDfa  Obskktahgi  ov  Sabbaxh  is  RpfHDTAii^  and  ahoold 

he  liherally  oonatmed  in  leapect  to  the  miaohiefa  to  be  remedied.    Smitk 

T.  Wiieox,902. 

See  CknrmrunoHAL  Law. 

STATUTE  OF  WBAOVS. 

1»  Fabol  GoHTmAflv  TO  Chnrvsr  Lmmd  n  withev  Siatdtb  ov  Feausi^ 
nnleaa  there  haa  been  aioh  a  part  perf ormanoe  aa  oaimot  he  ooo^enaatad 
in damagea.    McKnomY,  McDwaid^  ff76. 

fli  Fabol  Oohtbaot  to  Oohyxt  Land  n  not  Takbi  out  ov  SrArmni  m 
FkAUM  bj  the  fact  that  in  pomanoe  of  it^  a  aon  left  hia  trade  in  towB 
to  go  upon  a  faim*  deaced  and  fenced  the  land,  erected  hrm  boilding^ 
planted  aa  orchard,  and  the  like^  under  a  promiae  by  hia  father  to  ghra 
him  the  land  in  oonaideratum  of  hia  aenrioea,  and  hia  coming  to 
Id. 


lTDTB  of  UMTTATIONa 

1.  Tsm  WmoH  Putsmtb  Bunhimo  or  Statutb  of  LnoTAZZDHa  doh  vov 
Abib%  whibj^  withoat  fraud  or  oonoealment^  or  agreement  to  hold  in 
tmat^  two  of  three  attomeya  engaged  in  a  caoae  receive  the  f eea  for  alL 
WAder  T.  NeiAM,  igj. 

%  AoDrowiADQMKMTB  OF  iHDSBKimnBB  An>  PBomni  TO  Pat,  to  Takb 
Oladc  oot  of  SrATun  of  limitatioiia,  muat  he  explioit  in  their  terma 
and  unambiguous,  both  aa  to  the  engagement  or  acknowledgment^  and 
alao  aa  to  the  aum  of  money  intended  to  be  paid  or  acknowledged.    Id. 

i.  EiUBPTioiT  TO  Bab  of  Statutb  of  Ldotatioicb  mnst  be  taken  advantago 
of  by  apecial  plea  and  speoiBl  replication.    Id. 

4.  Whxbb  Aonov  on  Pboicib8ort  Notb,  Sboubsd  vt  MoBTQAaB  OF  Said 
Datb,  n  Babbsd  by  the  statute  of  limitations,  the  remedy  upon  the 
mortgage  is  also  baned.    McCarihy  t.  Whiie^  764. 

ft.  Seatdtb  of  LnciTAnoNB  is  Statutb  of  Reposi^  the  benefit  ol  which  may 
be  relinquished  by  the  party  interested,  but  cannot  be  taken  from  him 
without  his  consent  The  view  that  the  statute  proceeds  upon  a  pre* 
samptian  of  payment^  and  that  the  efieet  of  an  acknowledgment  ia  to  re- 
but this  presumption,  and  place  the  debt  upon  the  original  footings  ia 
now  exploded.    Id. 

•b  Statutb  of  LncrrATioNs  Ajiobds  Fbotbotion  to  Each  of  Two  ob  Mobb 
Pbbsons  Joxntlt  Bouns^  and  an  acknowledgment  by  one  ia  not  aTaOabIa 
against  another,  unless  he  had  authority  to  make  it  either  expressly  girsa 
or  resulting  from  the  relation  of  the  partiea;  and  thia  prinoiple  ia  appli* 
cable  in  cases  where  an  attempt  is  made  to  enf  oroe  a  aecurity.    Id. 

y.  SUBSIQUINT  PUBOHASKB  OF  MOBTQAGBD  PBBmSIB  KAT  AtAIL  HtIIHBW 

OF  SiAXUTB  OF  L1KITATION8  aa  a  defense  to  an  action  for  the  f oredoaora 
of  the  mortgage  commenced  after  the  atatute  has  run  against  the  debt 
secured.    And  such  purehaaer  ia  not  afiiBeted  by  an  acknowledgment  ol 
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tfie  debt  made  by  the  mortgagor  after  the  debt  waa  baired,  nor  by  aa 

extensioik  of  the  tune  of  payment  then  made;  and  the  fact  that  the  mort- 

g^^  when  he  reoeiTed  anch  acknowledgment  and  extended  the  time  of 

payment^  did  not  know  of  the  porohaaey  ia  immaterial,  where  the  period 

el  Bmitatimi  had  already  ezpired,  and  no  oonaideration  waa  givea  lor  the 

MkBowledgment    A 

See  AxxMASs,  12. 

8I0GK. 
See  OoBFOEAXiom.  fl^  tb 

SUBSCRIFnOKS. 

la  Mffmuf  17F0N  Ouwmi  I  f  I  iuiff.— Where  a  Talid  anbaoiiption  of  fnnda  towarda 
the  erection  of  a  bridge,  anoording  to  certain  plana,  apedfioationa,  etc, 
and  payable  on  demmd,  haa  been  made,  an  action  will  lie  for  the  reooyety 
of  the  aabaoription  before  the  erection  of  the  bridge.  BrimhaU  t.  Vom 
xJotnpcnf  118> 

%  WmMBM  SVBSCIRimOM  OV  FUVSB  TOWABDB  BBaOnOV  OF  BbIDGB  has  BBlf 

Paid,  and  the  contractor  haa  failed  to  erect  the  bridge,  the  oontribntor 
can  maintain  an  action  for  damagea  for  breach  of  the  contract.    Id. 

9k  Whxkb  Subsgbxftion  ow  Vmnm  towabdb  Ebiotion  or  Bridok  has  hov 
BSBD  Paid,  and  the  bridge  haa  not  been  built  aa  agreed  upon,  the  Cuhue 
to  perform  the  contract  may  be  pleaded  in  def enae  of  an  action  for  tte 
anm  aabecribed,  or  in  reply  to  it  when  offiured  aa  an  oflEwt.    Id, 

4>  No  Ohb  oah  Okavgb  PusroflB  iob  WmoK  SuBaasmioir  was  Haiu^ 
withoat  the  aabeoriber'a  cooaent.    Id. 

SUNDAY  LAWa 

TteLAXiDV  09  BumtAY  Aor  n  oobtba  Bonos  Mobb^  and  wOl  ael  ha  8b» 
tainedby  theoonrta.    Id. 

See  CkiHTBAon^  2;  ScATunai  7. 
SURETYSHIP. 

la  SUMITI   n  NOT  DiBGBABOBD  BT  AoV  OB  GRIDIIOia  ni  pABSOni  WBS  8l^ 

oiTBiTr  of  the  principal  debtor,  where  he  doea  ao  for  the  pnrpeee  e( 
aeooring  other  property  of  greater  Talne,  which  would  be  othanHae  nn^ 
▼ailaUe.     Toung  t.  Olevdandf  165. 

%  BuBXTT  OS  NoTB  Sboubbd  BY  Tbubt  Dbbd^  by  paying  off  the  debt  thna 
aecnred,  beoomee  anbetitnted  to  the  righta  of  the  creditor  nnder  the  tmat 
deed,  and  may  enforce  the  lien  for  reimbniaement,  bat  not  in  each  man- 
ner aa  to  affect  the  rights  to  redeem  of  one  whoporchaaea  the  land  aft 
execation  sale.    James  t.  JacqueSf  613. 

Iw  Whbbb  Wzvb  Bboombs  Subbtt  vob  hbb  Httsbakd  on  a  note  aecnred  by 
tmat  deed  by  which  the  community  property  and  her  aeparate  property 
are  pledged  for  the  payment  of  the  debt,  a  pnrchaaer  at  execation  aale 
of  the  land  cannot  have  the  respeotiye  liena  ao  adjusted  aa  to  apply  the 
community  property  to  the  payment  of  the  judgment  nnder  whidi  he 
purchased,  and  the  separate  property  of  the  wife  te  the  payment  of  the 
creditor's  lieu  secured  by  the  trust  deed.  In  such  caae^  the  eeparate 
property  is  not  liable  for  the  judgment  lien,  bnt  ia  liable  for  the  cred- 
itor's lien  after  the  community  property  is  exhausted,  and  all  that  the 


Index.  829 

•xeeation  porchaBer  can  claim  is  the  excess  of  the  valne  of  the  comma- 
vity  property  over  the  oreditor's  lien.  IcL 
4  Statutobt  PKovmoN  Makino  Judomsht  in  AonoN  AOAXNar  BBxam 
OONOLUBITI  ▲GAINST  HIS  Indnknuibr,  when  the  latter  has  been  notified 
of  the  action,  is  founded  on  the  principle  that  the  action  is,  in  sabetance^ 
against  the  indemnifier,  and  that  he  has  in  that  action  an  opportonity  to 
make  any  defense  that  may  exist.  Where,  therefore,  the  indemnifier  has 
been  notified  of  such  action,  he  cannot  maintain  a  bill  in  equity  to  set 
aside  the  judgment  obtained  therein.    DtUU  y.  Paeheoo,  748L 

See  Bonds;  Salxs,  1,  2. 

TAXATION. 

L  laTMNTioNAL  OiossiON  ov  Tazablx  Pbopkbtt  Of  Crrr  from  Assbsskint 
BoiJ*  invalidates  taxes  levied  thereon,  notwithstanding  each  omission  is 
made  by  the  assessor  for  the  sole  purpose  of  giving  efiect  to  an  ordinance 
passed  by  the  common  conncil  of  the  city  in  good  faith,  under  the  honest 
belief  that  it  had  authority  to  exempt  such  property  from  taxation,  for 
tbe  purpose  of  advancing  the  interests  of  the  city.  Hefne^  v.  Board  <ff 
Superviaortf  713. 

t.  Uniktsntional  Omissions  ov  Taxablx  Pbopkrtt  vbom  Assssskent 
Boll  arising  from  accident^  mistakes  of  faot^  ernmeoDs  computations^ 
or  errors  of  judgmsnt^  do  not  nacsssarily  vitiate  a  tax  levied  thereon. 
Jd, 

&  Qnn  SmoNO  Ubjmw  AOAimrr  Oibxain  Illioal  TAzn  Ijevzbd  on  his 
FumBTTy  must  pay  the  Isgal  taxes  Isvisd  thsrson,  before  he  is  entitled 
to  relief  sgainst  the  illegal  taxes.    /dL 

ii  Pabtt  Glaikino  Land  undib  Tax  Salb  oan  maintain  his  title  only 
when  the  law  has  been  strictly  pursued;  therefore,  when  soch  sale  is 
made  within  the  court-house,  under  a  statute  requiring  that  it  shall  take 
place  "  before  the  court-house  door,"  it  is  void,  and  passes  no  title.  Rth 
heff  V.  HunJttman,  143. 

&  Tax  Dibd  is  Pbofxblt  Bxolupxd  vob  Unobbtaintt  in  Disobiption, 
where  the  property  is  therein  described  as  "a  lot  on  Dupont  Street^  187 
feet  and  6  inches  from  the  northwest  comer  of  Washington  Street^  with 
the  improvements  thereon,  —  12x  100."    Keane  v.  Cawnooan^  738. 

i.  Dbsobiption  ov  Profkbtt  in  Tax  Died  must  bb  Certain  in  Itsblf,  and 
not  such  as  to  require  evidence  ttUunde  to  render  it  certain.    Id, 

7*  Payment  or  Taxbs  bt  Grantee  in  Tax  Deed  for  a  portion  of  the  time 
he  was  in  possession  under  such  deed,  is  not  of  itself  disconnected  with 
other  circumstances,  evidence  that  the  owner  has  abandoned  the  ptop" 
erty.    Id, 

i.  Pbxsumftion  in  Favor  ot  Tax  Deed  fbom  Lapse  or  Time  since  its  exe- 
cution, and  the  possession  of  the  grantee  under  it,  can  be  indulged  only 
in  favor  of  acts  between  the  assessment  and  the  execution  of  the  tax 
deed;  but  no  presumption  can  be  indulged  in  favor  of  the  assessment 
itself  which  is  the  foundation  of  all  subsequent  proceedings.  It  is  only 
the  intermediate  pioosedings,  if  sny,  that  can  be  presumed  in  soch 

See  BiBgiMBBT,  8L 

TIME, 
flee  Abahdonmbnt;  OoNTRAcn,  1^  4. 
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TORTS. 

8m  DaMAOWB,  8;  JfTDGMKHT^  & 

TRADE-MABKa 

L  Namb  Hbtabusiixd  iob  Hotel  u  Tradb-maxk  in  wUch  tba  proptkieg 
hM  aTftlnaUe  interett  that  aooart  of  eqjidty  will  protect  agiiiut  Ib- 
fringement.     Woodward  v.  Lmoar,  751. 

X  Tesajxt,  bt  Gitiko  PAimcuLAa  Name  to  Buildino  as  Siaii  of  Bun- 
NBsa  done  by  him  at  that  place,  does  not  therein  make  the  name  a  fizioiv 
to  the  building,  nor  transfer  it  to  the  landlord  npon  the  expiration  of  hii 
lease.    Id, 

t,  WmERB  ImTAnoif  of  Name  of  Hotel  is  Caloulated  to  Dbgeeite 
Public  into  the  belief  that  it  is  the  same  name  as  the  original,  its  nae 
will  be  restrained  by  injunction,  as  where  the  name  of  the  plaintiff's  hotel 
is  the  "What  Cheer  Honae,"  and  the  d^i fondant  opens  a  hotel  under  the 
name  of  the  ''Original  What  Cheer  House,"  the  word  "original"  being 
painted  on  the  sign  in  smaller  letters  than  the  residue  of  the  title.    hL 

TRESPASS. 

&•  Person  Pboourino  Illboal  Act  to  be  doioe  bt  Axokheb  d  Co^TBEi- 
FAflSER  with  the  person  employed  to  perpetrate  the  wrong,  end  is  eqiMiny 
responsible  with  him  to  the  person  injured,  although  not  actually  prea- 
ent  when  the  trespass  is  committed;  and  the  acts  and  declarations  of  the 
agent  in  performing  such  unlawful  service  are  competent  evidence  against 
the  principal.     Raisler  v.  Springer,  736. 

t.  SnroLE  Daxaobs  are  Rbcoterable  for  Trespasb,  which  prorea  to  be 
easnal  or  involuntary,  though  the  complaint  was  in  form  for  treble  daaa- 
ages,  under  a  statute  allowing  such  damages  for  wiUfnl  trespaas.  DtAok 
V.  Beaver,  327. 

t.  Acts  of  Trespass  Prior  to  Earliest  Day  Laid  nr  Complaiht  may 
be  proved  under  the  New  York  statute,  though  trespasses  laid  under  a 
eontinuando  have  already  been  proved.    Id. 

i.  Comflaimt  IK  Trespass  de  Bonis  need  not,  in  Tebms,  ALLaaa  '*  Wbovo- 
FUL  Taking,**  where  the  facts  set  up  show  a  wrcngfiil  taking.  Sncih  an 
allegation  is  not  one  of  fact,  but  a  candusian  of  law,  arising  firam  the 
facts  stated.     Buck  v.  CoBiath,  91. 

Ai  iNSTEUonoN  in  TRESPASS  —  CONFLICT  OF  LAWS. — Defendant  pleaded* 
in  an  action  of  trespass  de  bonis,  that  he  took  the  property  under  a  writ 
of  attachment  out  of  a  federal  court,  and  as  United  States  marshal;  and 
that  he  took  it  as  the  property  of  another  party,  defendants  in  the  writ. 
Such  taking  being  admitted  by  the  pleadings,  it  u  erroneous  to  diarga 
the  jury  that  the  right  of  property  in  the  goods  cannot  be  tried  in  tlis 
state  court,  and  that  there  must  be  a  verdict  for  defendant.    Id, 

See  Animals;  Co-tenanot,  8-6;  GBowiNa  Trees,  8;  Judohbnh^  t. 

TROVER. 

See  JUDOMENTB,  2. 

TRUSTS. 

L  Insibvment  Reoaeded  as  Assionxent  and  Declaration  of  Trcif.  — 
Where  a  mother,  entitled  to  the  whole  of  the  property  of  her  intestate 
son,  signed  articles  of  agreement  by  which,  after  waiving  her  right  te 
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•dmhifiitrmtUm  and  Agreeing  that  letten  inve  to  her  ioii-m-law»  it 
agreed  that  the  bulk  of  the  property  ehoiild  be  ionreeted,  the  interest  to 
go  to  an  inyalid  ton,  while  he  lived,  and  prinoipal  to  his  brothen  and 
aiitera  upon  his  death:  ffeld,  that  nioh  inatroment  must  be  regarded  tm 
an  assignment  and  declaration  of  trost  with  a  trosteeooopetsnt  to  oany 
it  into  efieot.  Ore8$man'9  AppeaJ,  498. 
ft  Abbbdodit  OowrriTUTiJio  DiOLABATioir  or  Trust  n  not  Bbvogasu  a* 
tiia  instanoe  of  a  party  oompetent  to  make  it  merely  beoanse  some  of  tho 
cettuie  que  trud  who  joined  in  the  instramsnt  wevs  mhuca,  or  vndsr  tho 
disability  of  maniage  at  tho  time  of  its  exeontifln.    Id. 

i.  ]BqUXTTWIU.BNJOIvTB17BTKireOMSUBIIlTriNOTOABBIlSAXIOK,witfaoi^ 

the  oottsent  and  against  the  will  of  tho  e$d9U$  que  iruti,  a  qnestion  in 
which  they  alone  are  interestML    Orwn  t.  Moon^e  Adm'r,  284. 

i.  Tsusm  WILL  HOT  BB  PiBMirnED  TO  Pbsjusiob  Bzobtb  OB  LmSBRB  09 
Cbbtui  qub  Trust  by  sabmission  to  arbitration;  and  if  it  be  made  with- 
oat  the  i^probation  of  the  eettui  que  inut,  he  will  not  be  boond.    Id, 

§k  Trustbb's  Powrr  to  Sbll — Purghasrr's  Titlb.  — Where  trostee  holds 
land  in  tmst  to  convey  one  half  thereof  to  a  certain  party  apon  reqnesl^ 
or  if  no  request  is  made  for  a  ocnveyanoe^  to  sell  the  whole,  and  aocoont 
to  the  party  named  for  one  half  of  the  proceeds  of  the  sale,  the  trostee 
'  may  sell  the  wlrale  tracts  or  any  part  of  it^  and  sach  sale  will  be  in  oon- 
fbrmity  with  the  tmst;  and  if  no  request  is  made  for  a  conveyance 
daring  the  lifetime  of  the  trostee,  at  his  death  his  representative  takas 
the  land  npon  the  same  trost^  and  if  he  seUs,  the  parchaser  acqaires  a 
good  title  discharged  of  the  trosk    Paul  v.  PuUon,  12S. 

ft  lUwJ/ruQ  Trust  is  bbyohd  Cobtbmflatzok  of  Texas  statute  respecting 
the  rights  of  creditors,  and  is  protected  against  one  who  aoqoires  a  judg- 
ment Uen  against  it  without  notice,  although  a  purchaser  in  good  fsith, 
for  a  valuable  considenition,  and  without  notioe,  would  take  the  estafts 
disdhaiged  of  the  tmsk    Bkmkauhip  v.  Ihuglae,  60ft 

Mm  Kjlbuutiobs,  2;  Fraupulbnt  Convbtabois,  2,  8;  Guabdiav  am» 
Ward,  2;  Hubbabd  and  Wife,  1;  Statutb  ob  IjiiiEAnosi»  1;  Sumi^ 

TIUUP,  ft  ft 

UBS  AND  OCCUPATION. 
See  EjaonoEBT,  ft 

TXNDOR  AND  VENDEE. 

ft  TnrsGR  oB  Labs^  ubdkr  Exbcutort  Cobtract,  gabhot  Rboovbr  Bal- 
ABOB  OB  PuBOHABB-MOBBT  BEOM  Vbnbbb,  whcre  hc  rocovers  judgment 
against  the  vendee^  on  the  vendee's  failure  to  pay  the  first  instaUmant 
due,  and  becomes  the  purchaser  of  the  land  at  aherifF's  sale.  Chrt^  v. 
J&fl^,  580. 

ft  Titlb  to  Land  d  bot  Rbwi'bi)  nr  Qbabtor  bt  Subsbqubbt  Bxruvih 
DTO  or  PuROBASB-MOBBT,  and  the  destruction  of  the  deed  by  agreement 
of  the  parties,  after  its  execution  and  deliveiy.  But  the  grantee^  or  any 
one  who  clsims  through  him,  is  estopped  from  showing  by  parol  the 
teits  of  the  destroyed  deed.    Cfuffim  v.  Vam  Ocrder,  6& 

See  BoBA  Vnm  Pubobabers;  Statutb  ob  Frauds;  TRUBift  ft 

VENUE. 
See  PuumBo  abd  PRAonoft  ft 


8SS  Index. 

WABEHOUSEMEN. 
Bm  Ctamov  OABBDDts,  10;  PAsnraBflnr,  1;  & 

WABRAKTY. 
8m  JBnjOEM,  I,  2;  Sales,  h  Ih  ISL 

WATEROOUBSBS, 

1.  Owra»  OF  Dam  oh  Watdooubsi  xat  be  Liiblb  ioe  Flowhv 

Watib  bo  m  to  obftract  the  natnzml  drainage  of  Und  lying  near,  bat  nol 
bordering  on  the  waterooorae^  unleoa  such  obetmetion  was  oanaed  by  » 
reasonable  nae  of  hia  own  land  and  privilege,  and  what  is  a  reasonable 
use  ia  <»dinarily  a  mixed  4jaeation  of  Uw  and  &et.  BameU  r.  8aUtbm$ 
Mfg,  Co,,  179. 

&  It  n  NOT  EasiirnijjfoWATEBOOiTitaB  that  the  banks  shoold  be  absofaitaly 
nnnhangeable,  the  flow  constant^  the  siae  nnif orm,  or  the  waters  cntoily 
nanuzed  with  earth,  or  flowing  with  any  fixed  Telocity.    Id. 

See  KiAWBiiBifTa^  8;  iNJinfonoHs;  NunuuffG%  2. 

WAYa 

L  BxaHT  ov  Wat  isom  Kbcbssitt,  Stbioklt  SrmAKnro^  dom  bot  Ezm. 
A  way  of  necessity,  snch  as  the  law  reoogniaes,  resnlts  etther  from  a 
grant  or  reeertatUm  implied  from  the  existing  necessity;  and  nnity  of 
possession  at  some  former  time  appears  to  be  the  fonndatJon  of  the  lighl 
Troqf  ▼.  Aiherton,  621. 

&  Bnjotickmt  07  Wat  as  ov  Riobt  ib  Dbidibd  to  Mbav  an  enjoyment 
had  openly,  notorioosly^  without  particnlar  leaye  at  the  time,  by  a  penon 
<^lMmi«g  to  nse,  without  danger  of  being  treated  as  a  trespasser,  as  a 
matter  of  right,  whether  strictly  legal  by  presumption  and  adverse  user, 
or  by  deed  confirming  the  right;  or  though  not  strictly  legal,  yet  lawfnl 
to  the  extent  of  excusing  a  trespaas.    Pieree  ▼.  Cloud,  496. 

lb  TWBHTT-OlfB  YXABS  OV  USB  AKD  EKJOYMBNT  OV  RiOHT  OV  WaT,  AS  01 

BiOHT,  CoNnBa  Tielb,  and  the  owner  of  the  land  has  the  bnrden  of 
proving  that  the  nse  of  the  easement  was  under  some  license,  indul|i(fflio% 
or  special  contract  inconsistent  with  the  right  claimed  by  the  other  party. 
Id. 
4  Hbbb  Diola&atioh  07  Om  that  Hb  Usbs  Wat  by  SuiVBBAiffODi  is  in* 
sufficient  to  divest  him  of  rights  acquired  by  prescription.    Id» 

See  HiOHWATS. 

WILLS. 

L  Ohus  n  was  Pabtt  Atiagcko  Will  when  its  formal  exeention  is  ad- 
mitted, and  it  has  been  admitted  to  probate,  but  it  is  sought  to  set  H 
aside  on  the  ground  of  incapacity  in  the  testator.  FarweU  v.  Bremntm, 
137. 

8.  Will  is  Valid  though  not  Read  to  ob  bt  Testator,  where  it  Is 
written,  in  his  presence  and  according  to  his  dictation,  and  executed  in 
accordance  with  the  statutes.    H€$8*»  Appeal,  661. 

lb  Although  Ofdhon  ov  Wiinsss  as  to  Sanitt  of  a  testator  is  admiasihia, 

the  question,  "  From  your  knowledge  of  him,  would  you  think  his  mind 

^  sound  enough  to  make  a  will  T  "  is  objectionable^  as  it  involves  a  question 

of  law  for  the  court  to  determine,  and  not  the  witness,  as  to  the  91MI1I11111  of 
mental  capacity  necessary  to  enable  a  party  to  make  a  legal  dispositim 
of  his  estate.     TWrsffv.  Aicmmm,  1S7. 
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4  looT  WuAb  ^Am  toitmiiiil  bj  whkb  a  Iwdb—d  lad  wife  Jointly  at- 
tanpi  to  BUMt  a  tMluMBlHy  dUqpoiillMi  of  ttM  ytupttlj  of  bQll^  to 
teMft  11  as  a  Jotot  hmd,  fdaUf  dovUng  th«  loal  pflop«lr  of  tbo  wil^ 
•ad  Jofailly  gifiag  logaoiio  oat  of  tho  poraoBil^  of  boll^  oanaol  bo  ad* 
adttod  to  probato  as  tbo  will  o(  «itbir«  or  of  both.  Booh  an  instnunoBl 
li  to  its  aatoro  inorooabls^  and  oontraTOoso  tbo  poliqr  of  tbo  law. 
Faaor  T.  Walker  f  474. 

4  JooT  Wax n Unorowv TO TwrimHTABT Law ov  TMnOovvEBT.    Id. 

IL  Im  lawmmiairr  Mabb  bt  Hvam4»  Am  Wm  am  Joorr  Will,  nr  Waiai 
iOBio  of  tbo  boqoooto  aro  soTonl,  aad  soma  Jciat^  tbo  lonnor  oanaol  bo 
ozooatod  aad  tbo  latter  rojootod,  as  tbo  oororal  prorisknui  majbaro  booa 
toftnoBood  bj  tbo  Jotot^  and  tbo  totoatioo  of  tbo  lostator  woold  bo  tbaa 
dtfimttd     Id. 

%  1m  PaoanDora  iMnACQBnra  Vaudity  ov  Wujl,  1x  n  InnMnm  to  Bav* 
MB  FtBAL  jndgmont  oa  a  domnnor  to  tbo  anowor.  Wbotbor  tbo  writing 
to  foootioa  is  tbo  last  will  and  tostomont  of  tbo  party,  i*  ^  qnootioa 
wUob  maol  bo  triod  by  a  Jniy.    Id, 

800  SnOOTOBS  ATO  AuHUIIgrBATOBO;  FkAVBVUDIT  OOVTBZABOBI^  4 


1.  WfiBiM  MAT  Lbbaut  TSRiFr  AB  Mattbb  OF  Wjun^  tbol  a 
ynporlj  by  an  oAotr  witbont  lawful  aatbority '*  was  aado  to  aa  < 
.aad  insnlting  manner. *    BaUkr  r.  Sprmgtr^  738. 

&  Wiranai  wab  Psbmirbd  to  Oobbbot  an  Tbhim oht  by  stotiag,  after 
bariag  tostiilod  that  a  paper  prodnood  by  bim  was  a  oopy  of  a  notioo  of 
prolest  soni  to  an  indoroer»  tbat^  to  respoot  to  tbo  dirootlon*  H  was  not  a 
oopy.    JTosM  T.  Ela,  17S. 

4  DBWIBITJ0B  or  OoicnRnDiT  Wiknbm  at  Tdcb  n  kot  Rbbbbbbb  IxrAMfiB- 
BiBiiB  by  bis  sttbsoqnent  marriago  before  tbo  trial  witb  tbo  adadnistratriz, 
oa  wbooo  bobalf  tbo  deposition  was  taken,  where  tbo  oaaso  for  taUag  il 
still  eodsted.    Oanmm  ▼.  Oamenm,  668. 

4  GaAa«anBOwtFB»BBT  WmnasTO  PaoTB  FkAPPPr  Dbbb  to  bis  deoeased 
gruitoo  nnder  Ohio  oode^  to  a  soit  by  bis  JadgUMnt  ereditor  agunst  biai 
•ad  tbo  bein  of  his  graateo.    Bomberffer  r.  ^Voraer,  4S4 

4  HPBBAWPnOuiifBgBBTWmrBM^  vador  tbo  Wisooasto  Borisod  Statates^ 
to  aa  aotion  by  tbo  basbaad  aad  wile  for  aa  injniy  to  tbo  wifow 
▼•  Mariin,  674 

4  Tbat  WiniBiB  MAT  bbUkablb  to  TiBiirr  wxraouT  Imfubd  Bdi 

09  QranoH  is  no  objootion  to  hie  teotimony  npon  qnestions  lolating  to 
Ughte  aad  distenoesb  and  as  to  tbo  anmber,  qiiaatity»  aad  dimonslona  of 
tbtogs.    Madmam  r.  Jlmoileag  Jffg.  Gx»  201. 

4  WlXBBHBi  BATDra  KBOfWlBMB  OV  PaSTT*!  HABIIWBfTUIB  ABB  OOMFB- 

«BBT  TO  Tamrr  AB  «o  ns  OBVUonvBM^  bat  aot  to  mako  a  oomparisea 
oCbaads^fortbatisthoproriaooofthoJafy.    flVorie  r.  ifovm^  644 

4  KlFBMB  MAT  BB  SKAIOBBD  TO  PlOTB  IVmOBD  0(B  StMUIiAXBD  WbITIB4I% 

•ad  to  givo  ooaolarioM  of  skin,  bat  aot  to  mako  ooBipoitooas  with  olbsr 

ozproBi  optoioas  tea  tbo  oea^aiteM    M 

8ooWiu%4 
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WAREHOUSEMEN. 
OABBDDtS,  10;  PABTraBflnr,  1|  H 


i 


WARRANTY. 
8m  'BnJoaM,  1,  2;  Sales,  1, 11, 18L 

WATERCOURSES, 

1.  Owra»  OF  Dam  oh  WAmtoocrBSi  xat  si  Llablb  ioe  Flowhv 

Watib  bo  m  to  obftract  the  natnral  drainage  of  Und  lying  near,  Imi  no4 
bordering  on  the  waterconrae^  nnleaa  snoh  obetmotum  waa  oanaed  by  n 
reaaonable  nae  of  hia  own  Und  and  privilege,  and  what  ia  a  maaonable 
vae  ia  ordinarily  a  mixed  4jaeetion  of  law  and  &et.  Bamdi  r.  8aUbmjf 
Mfg,  Co.,  179. 

&  lTiBiroTE8SB»TXii.foWATnKX>UB8ithatthebanka8hoaldbeahaoliitaIj 
nnobangeaMe,  the  flow  oonatant^  the  ain  nnif orm,  or  the  wafan  antirdj 
vmnized  with  earth,  or  flowing  with  any  fixed  veloo^y.    ItL 

See  KiAHimwTa^  8;  iNJimonoxs;  NuiaAiiG%  2. 

WAYa 

L  Rioar  ov  Wat  isom  Nbcbssitt,  Strxoxlt  QtmAKao,  soh  bot  Sxm. 
A  way  of  neceaaity,  aaoh  aa  the  law  reoogniaea,  raanlta  either  ftom  a 
grant  or  reaertation  implied  from  the  existing  neoeaaity;  and  imity  of 
poaaearion  at  aome  former  time  appeara  to  be  the  fonndatJon  of  the  zj^tb 
TVoey  ▼.  Aiherton,  621. 

%  Enjotuht  07  Wat  as  gw  Riobt  is  Ddihbd  to  Mbav  an  enjoymeiit 
had  openly,  notoriooaly,  without  particular  leaye  at  the  time,  by  apena» 
olaiming  to  nae,  without  danger  of  being  treated  aa  a  treapaaaer,  aa  a 
matter  of  right,  whether  strictly  legal  by  presomption  and  adyerae  naer, 
or  by  deed  confirming  the  right;  or  though  not  strictly  legal,  yet  lawtnl 
to  the  extent  of  excoaing  a  trespaas.    Pierce  v.  Cloud,  496. 

lb  TwXHTT-OlfS  YXABS  OF  USS  AKD  BNJOTIONT  OF  RiOHT  OV  WaT,  AS  01 

Right,  CoNnBS  Tielx,  and  the  owner  of  the  land  haa  the  bmdeii  of 
proving  that  the  nse  of  the  easement  was  nnder  some  license,  indnlganoa^ 
or  special  contract  inconsistent  with  the  right  claimed  by  the  other  parfy* 
Id. 
4  HiBX  DioLAKATiov  ov  Om  THAT  Hs  UsBS  Wat  bt  SunxBABQi  la  in* 
sufficient  to  diveat  him  of  rights  acquired  by  preaor^tion.    Id» 

See  HxoHWATS. 

WILLS. 

L  Ohus  is  ufov  Pabtt  Attaocno  Will  when  ita  formal  exeention  ia  adp 
mitted,  and  it  has  been  admitted  to  probate,  but  it  is  sought  to  set  it 
aside  on  the  ground  of  incapacity  in  the  teatator.  FarweU  ▼.  Bretmtm, 
137. 

&  Will  is  Valid  though  not  Rbad  to  or  bt  Testator,  where  it  la 
written,  in  hia  presence  and  according  to  his  dictation,  and  exeouted  in 
accordance  with  the  statutes,     nest's  Appeal,  661. 

lb  Although  Opinion  or  Witness  as  to  Sanitt  of  a  testator  is  admiawhla^ 
the  question,  "  From  your  knowledge  of  him,  would  you  think  hia  mind 
sound  enough  to  make  a  will  T  "  is  objectionable^  aa  it  inTolvea  a  queation 
of  law  for  the  court  to  determine,  andnotthewitneaa,aatothe9iMMtemof 
mental  capacity  necessary  to  enable  a  party  to  make  a  legal  dispositacs 
of  hii  estate.     TWrsff  r.  Bremiam,  1S7. 
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4  Joan  WuAb  ^Am  toitmiiiil  bj  whkb  a  Iwdb—d  lad  wife  Jointly  at- 
tampi  U  mak*  a  tMlHMBlHy  dUqpoiMoaoC  th«  pflop«|jof  bodb,  to 
teMftilasa  Jcfait  hmd,  Jcintly  dcvUng  th«  i«al  pflop«|j  of  tbawil^ 
•ad  Jcinlly  gifiag  ItgacWi  oat  of  tha  panonalty  of  bolb,  oanaol  Im  ad- 
■Ittod  to  probito  aa  tbo  will  of  dtliar«  or  of  both.  Booh  an  instnuMBt 
li  in  iti  natnro  Inorooablt^  and  oontraTOOM  tbo  poliqr  of  tbo  law. 
Walker  r.  Walker^  474. 

4  Jony  Wm.  a  Ujmuw  J  TO  TfimpiTAKT  Law  oy  TmmCauwm,    Id. 

IL  Im  lawmmiairr  Mabb  bt  Hvam4»  Am  Wm  am  Joorr  Wiu^  nr  Waiai 
iomo  of  tbo  boqoooli  aro  aoronly  and  iomo  Joints  tbo  lonnor  oanaol  bo 
•zooatod  and  tbo  latter  rojootod^  as  tbo  aororal  prorUoBa  maybaro  boon 
inihionood  bj  tbo  Joints  and  tbo  Intontion  of  tbo  loitator  woold  bo  tbaa 
doloatod.    Id. 

%  Im  Fnoowwnw  IimACQBXira  Vaudity  ov  Wiul,  It  n  InnMnm  to  Bnr* 
MB  FtBAL  jndgmont  on  a  domnnor  to  tbo  anowor.  Wbotbor  tbo  writing 
fai  qmaotion  ia  tbo  last  will  and  teitemont  of  tbo  party,  1*  i^  qvootion 
wUob  niaat  bo  triod  by  a  Jniy.    Id, 

Bm  ■novTOBS  ahi>  AmionmATOBs;  FmAomjuan  Ooitbzabobi^  4 


MAT   LBBAU.T  TOIIFr  AB  MaTTBB  OF  WjkOK^  thai  I 

piiipoiijf  by  an  oflborwitbont  lawful  antbority  '*  waa  aado  in( 

.■ad  faunltfaig  manner."    RaMer  ▼.  Sprmger^  738. 
%  Wrhbh  was  PBBMtrxBD  TO  OoBBBOT  BIB  TBBiDioirT  by  atetfaic,  after 

baTing  tnrtiflod  that  a  paper  prodnood  by  bim  was  a  oopy  of  a  notioo  of 

prolert  aont^  to  an  indoroer,  tbat^  in  reepoet  to  tbo  dirootlon*  H  waa  not  a 

oopy.    JToiM  T.  Ela,  17S. 
4  DBWIBITJ0B  or  OonrarBBT  Wiknbm  at  Tdcb  n  hot  Rbbbbbbb  iBAmaB- 

BiBiiB  by  bia  onboognont  marriago  boforo  tbo  trial  witb  tbo  adndniotratriz, 

on  wboflo  bobalf  tbo  deposition  was  taken,  wboro  tbo  oanso  for  taking  It 

■till  oodstod.    Oammm  w.  Oamenm,  668. 
4  GBABToanOuMFBgBBT  WmnasTO  Pbotb  FkAPPPr  Dbbb  to  bis  deooasod 

giantoo  nnder  Obio  oode^  in  a  soit  by  bis  JndgOMnt  oroditor  against  bim 

and  tbo  boiis  of  bis  graatoo.    Bomberffer  v,  TWner,  4S4 
4  HmnABD  n  OuarcfBaT  Wmnm,  vnder  tbo  Wisooasin  Rorisod  Stotatoi^ 

to  an  aotioa  by  tbo  bnsbaad  aad  wife  for  an  injniy  to  tbo  wilo. 

▼•  JforfH  674 
4  Tbat  WinnyM  mat  bbUkablb  to  Tamrr  wxihout  Imfubd  Bdi 

«r  OnsiGS  is  no  objootion  to  bis  testimony  npon  questions  lolating  to 

bsigbte  and  distenoos^  aad  as  to  tbo  nnmber,  qoantity,  and  dimensions  of 

tUngs.    IbfteMM  T.  ilmaileag  2ffg.  Ox,  201. 

%  WlXBBHBi  BATDra  KBOfWlBMB  OB  PaBTT*!  HABIIWBfTUlO  ABB  OOMFB- 

«bbt  to  TBBEivr  AB  TO  ns  OBBUonvBM^  bat  not  to  make  a  oonq^arisoa 
of  baad%  for  tbat  is  tbo  prorinoo  of  tbo  Jory,    TVosii  r.  Brown^  644 

4  KlFBMB  MAT  BB  SKAIOBBD  TO  PBOTB  VoBOBD  0(B  StMUIiASIBD  WbITIB4I% 

■ad  to  giro  ooastarioM  of  skiH  bat  not  to  mako  ooBipariMas  with  otbsr 

oiprow opfakas  faom tbo  oisuMJiiai.    M 

8ooWiu%4 


wwi;(f : 


SsoBnnBBCiiS  14-64 


\ 


a  bios  Ob  035  Ob?  0 


1 


3  klOS  Ok  03S  Ob?  D 


"^ 


